THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

IRVINE 

GIFT  OF 
J.    A.    C.    Grant 


,ISil 


^^m^mmmti 


mm^ 


^ 

i 


THE 


/ 


Americm  State  Reports, 


OOMTAimNO  TBI 


CASES  OF  GEMRAL  VALUE  AND  AUTHOBITT, 


buwequent  to  those  contained  in  the  "american 
Decisions"  and  the  "American  reports," 


DSCIDBO  IN  THS 

COUKTS  OF  LAST  RESORT 

OF    THE    SEVERAL    STATBa 

SEUtOTKD,  BKFORTEO),   AND  ANKOTATBD 

By  a.  0.  FREEMAN, 

IVD  TBI  AMOOXATB  BDIT0B8  OF  THE  "  AMBSIOAN  DB0I8XOHB." 


Vol.  V. 


BAN  FRANCISCO: 
BANOBOFT-WHITNEY    COMPANY, 

Law  Publishebs  and  Law  BooKamxEBg. 

1889. 


r  F 


/- 


KataMd  aooording  to  Act  of  Coogresa  in  the  year  1889^ 

By  BANCROFT-WHITNEY  COMPANY, 

In  th*  Office  of  the  Librarian  of  Congress,  at  Washington. 


AMERICAN  STATE  REPORTS. 

VOL.  V. 


.     SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

PAQE. 

824-412 
413-482 


Alabama  Reports. 
Caupobnia  Repobts. 
Illinois  Repobts.  . 
Indiana  Repobts.  . 
Iowa  Repobts.  .  , 
Kansas  Reports.  . 
Minnesota  Repobtb. 
Texas  Appeals. 
Texas  Repobts.  .  . 
ViBQiNiA  Repobts.  • 
Wisconsin  Repobt& 


.  Vol.  84. 
.  Vol.  74. 
.  Vol.  123. 
.  Vol.  114. 
.  Vol.  73. 
.  Vol.  38. 
.  Vol.  37. 
.  Vol.  24. 
.  Vol.  69. 
.  Vol.  83. 
.  Vols.  70^  71. 


483-577 
578-650 
661-714 
71&-807 
808-874 
875-917 
1-102 
251-323 
103-250 


SCHEDULE 


SHOWING  IN  WHAT  VOLUMES  OF  THIS  SEBII8  OB  GASES 

REPOBTED  IN  THE  SEVERAL  VOLUMES  OF  OVflGUL 

REPORTS  MAY  BE  FOUND. 


8tat0  ivports  ■!•  tai ' 

At.abawa.  — (8S)  8}  (84)  6. 
Abkansas.  —  (48)  8;  (49)4. 
Calctobnia.  —(72)  1;  (73)  8;  (74)  i^ 
Ck>LosAi>o.  —  (10)  8. 
CONKBOTIOUT.  —  (54)  1;  (55)  8. 
Dblawabb.  —  (5  Honst.)  1. 
Floeida.  —  (22)  1. 
Gboeqia-— (76)8;  (77)4. 
iLLDfoia.— (121)8;  (122)8;  (123) Bw 
LxDiAKA.  —  (112)  8;  (113)  8)  (114)  B, 
Iowa.— (72)2;  (73)5. 
Kansas.  — (37)1;  (38)6. 
BLkntuokt.  —  (83,  84)  4. 
Louisiana.  —  (39  La.  Ann.)  4. 
Mahjb.— (79)1. 
MARTi.Ain>.  —  (67)  1. 
Massaohusstts.  —  (145)  1;  (14^  4k 
MiomoAN.  —  (60,  61)  1;  (62)  4. 
Minnesota.  —  (36)  1;  (37)  5. 
MissoTTBi.  —  (92)  1;  (93)  8;  (94)^^ 
NSBRASKA.  —  (22)  8. 
Nevada.  — (19)8. 
New  Jsbsit.  —  (48  N.  J.  Eq.)  9, 
New  Yobk.  —  (107)  1;  (106)  8;  (Mi|4 

North  OASOLiNi (97,  98)  8. 

Ohio.  —  (45  Ohio  St.)  4. 

Orsoon.- (16)& 

PsNNSYLYA^nA.  —  (116, 116,  117  P*.  8i)  8f  01%  lltn»  fM4 

Rhode  Island.  —  (15)  8. 

South  Cabolina.  —  (26)  4. 

Tennessee.  —(85)  4. 

Texas.  —(68)  8;  (69;  24  Tex.  App.)  & 

Virginia.  —(82)  8;  (83)  6. 

Wisconsin.  —  (69)  2;  (70,  71)  6. 


Digitized  by  tine  Internet  Arciiive 

in  2007  witii  funding  from 

IVIicrosoft  Corporation 


Iittp://www.arcliive.org/details/americanstaterep05freeiala 


AMERICAN  STATE  REPORTS. 

VOL.    V. 


CASES  KEPORTED. 


Najo.                                        Subject.                    Bsfobt.              Paqk. 
Abraham  V.  Davenport Exeeutiona 73Iowa»lll 665 

Alaban^  Great  Sonthern  Rail-  {ji^n^,,^ 84  Ala.  169 354 

road  Company  v.  Arnold.  ) 

Alkire  v.  Kahle Partnership. 123  111.  496 640 

Alanp  V.  Jordan Marr'geand divorce.  69  Tex.  300 53 

Anthony  v.  Kasey Judgments 83  Va.  338 277 

^^±°^  Sf-^'^y  ^°°''  iNuisance 38  Kan.  744 800 

pany  v.  Wave.  } 

Atchison  etc.  R.  R.  Co.  v.  Gants.  .Common  carrierg. . .  38  Kan.  608 780 

Atchison  etc.  R.  R.  Co.  v.  Sadler.  .Master  and  servant.  38  Kan.  128 729 

Atlee  V.  Bartholomew Contracts 69  Wis.  43 103 

Ayres  v.  Chicago  etc.  R'y  Co Common  carriers. ..  71  Wis.  372 226 

Barber  v.  Morris Jurisdiction 37  Minn.  194 836 

Barkly  v.  Copeland. Slander 74  Cal.  1 413 

Bamett  V.  Vincent Executions 69  Tex.  685 98 

^  M^g  SSJS,.'^  [*"«■»  <.,«,^n..lH  Ind.  226 608 

^iSto/dS^.'^"'^-|c<»T-«*.«. 73  Iowa.  U 6M 

Bechdell  ada.  State Bes  judicata 37  Minn.  360 854 

Bennett  v.  State Witnesses 24  Tex.  App.  73. .  875 

Benson  v.  Markoe Mistake 37  Minn.  30 816 

Berlin  Machine  Works  v.  Perry. . .  Contracts 71  Wis.  496 236 

Blakelyv.  State Criminallaw 24  Tex.  App.  616.  912 

Blair  v.  Smith Fraud,  conveyances.114:  Ind.  114 593 

Bockenstedt  v.  Perkins Ouard'n  and  uxtrd .  73  Iowa,  23 652 

Boscowitz,  Ex  parte Witnesses 84  Ala.  463 384 

Boutwell  V.  Steiner Mortgages 84  Ala.  307 375 

Bowers  v.  State Criminal  law 24  Tex.  App.  542.  901 

Boyd  V.  State Larceny 24  Tex  App.  670.  908 

9 


10  Cases  Repokted. 

ftktrm.                                         Subject.                     Bxpobt.               Paqs. 
Boyle  V.  Maroney Fraud,  conveyances.  73  Iowa,  70 657 

Burchard  V.Robert. {^''"''^T^gages.  \  70  Wis.  Ill 148 

Bntler  University  v.  Scoonover. .  .Corporations 1 14  Ind.  381 627 

Buttenuth  v.  St.  Louis  Bridge  Co.  Taxation — vxUers . .  123  HI.  535 545 

Bynum  v.  Preston Estoppel 69  Tex.  287 49 

Byril,  Ex  parte Mumc.  corporat'ns.  84  Ala.  17 328 

Campbell,  Ex  parte Munic.  corporai'm.  74  Cal.  20 418 

Carr  v.  State Criminal  law 24  Tex.  App.  562.  905 

Chicago  etc.  B.  R  Co.  v.  Dillon  .  .Railroads 123  111.  570 559 

Chicago  etc.  R.  R.  Co.  v.  PiUabnry.Comwwm  carriers . .  123  HL  9 483 

Chubbuck  v.  Cleveland Fraud— process.  . .  37  Minn.  466. ....  864 

City  of  St.  Paul  v.  Dow Mumc.  corporat'ns..  37  Minn.  20 811 

Clark  V.  Chicago  etc.  R'y  Co Nuisance 70  Wis.  593 187 

Clark  V.  City  of  Richmond Munic.  corporat'ns..  83  Va.  355 281 

Cleveland  etc.  R'y  Co.  v.Wynant.  .StgrAtraya 114  Ind.  526 644 

Cole  V.  Chicago  etc.  R'y  Co. Master  and  servant.  71  Wis.  114 201 

Continental  Nat.  Bank  v.  Weems. .  Banks— trusts 69  Tex.  489 85 

Cornell  v.  Gibson Fraud,  conveyances.!!^  Ind.  144 605 

^^RRC?'*''*^**^*    *^^\^'^rand,ervani.  83  Va.  288. 266 

Davis  V.  Chapman Ex\s  and  adm'rs. .  83  Va.  67 251 

Deakin  v.  Underwood Vendor  and  vendee.  37  Minn.  98 827 

De  Haley  V.  Haley Divorce 74  Cal.  489 460 

De  Sepulveda  v.  Bangh Mortgages 74  Cal.  468 455 

Dowagiao  Mfg.  Co.  v.  Gibaon Sales 73^ Iowa,  525 697 

Eads  y.  Retherford Taxation-co-ten'ey.Ui  Ind.  273 611 

Eck  V.  Swennamson Mortgages 73  Iowa,  423 690 

Evans  v.  Templeton Adverse  possession..  69  Tex.  376 71 

Ewald  V.  Chicago  etc.  E'y  Co. . . .  .Master  and  servant.  70  Wis.  420 178 

Fearsv.Albea |  ^"^^a^.  }  69  Tex.  437 78 

Ford  T.  Ford Wills 70  Wis.  19 117 

Franklin  v.  Winona  eto.  R.  R.  Co.Master  and  servant.  37  Minn.  409 856 

Frost's  Detroit  Lumber  Work*  >  ,                                «_ ,,.        „«-  „,- 

V.  Millers' etc  Mut.  Ins.  Co.     \^»«*rance 37  Mmn.  300  . . . .  846 

Fullerv.  O'Neal TrusU 69 Tex.  349 69 

Garvin  v.  Daussman Munic.  corporafns.  114  Ind.  429 637 

Gilfillan  v.  Chattorton Taxation 37  Minn.  11 810 

Green  v,  Batson Covenants 71  Wis.  64. 194 

Greene  ads.  People Judgments 74  Cal.  400 448 

Gulf  etc  R'y  Co.  v.  Benson. . . .  |  ^'^^^''^^i;,,^^  [  69  Tex.  407 74 

Harkness  v.  Western  U.  Tel.  Co. .  Telegraphs 73  Iowa,  190 672 

Harmon  v.   Auditor  of    TnhUo  {Judgments—         >ioqtii    loo  km 

Accounts.  \  6ond«.  r^^  ^"-  ^^ ^^ 

Harms  v.  Palmer Mortgages 73  Iowa,  446.  ...  691 

Hegenmyer  v.  Marks Agency 39  Minn.  6 808 


Cases  Eepobted.  11 

Najib.  Subject.  Bxpobt.  Paok. 

Hellman  v.  Eiene 8tai.  qfUmitatiotu..  73  Iowa,  448 699 

Henderson  V.  Connelly. Mechanic's  Uena.  ,123111.98 490 

Henry  V.  Heeb Agency 114  Ind.  275 613 

Herrick  v.  Morrill Judicial  aalea 37  Minn.  250  ... .  841 

Hinson  v.  Bailey Deeds. 73  Iowa,  544 700 

Indianapolis  etc.  R'y  Co.  v.  Watson.  Jlfcwfer  and  »erva7U.114  Ini  20 578 

'°¥erphS'e.tco^  ^'^■^-  f  JW™-*"".*'..  69T...  277 4» 

James  v.  Dnnstan Wills 38  Ean.  289 741 

Jeffries  v.  Rndloff Attaehmeni. 73  Iowa,  60. 653 

'tSSIi  cSto^  '*'"  K""-- ">  w-  ■»« i«» 

Johnson  v.  Ashland  Water  Co. . .  .Master  and  servant.  71  Wis.  653 243 

^SebSih  **''*  "^  "^  ^*''  ^'  ICommon  carriers..  38  Kan.  46 715 

Kelly  V.  Central  Pacific  R.  R.  Oo.8pec  performance.  74  Cal.  657 470 

Kendall  ads.  State JRape. 73Iowa,256 679 

Kohn  V.  Washer Affidavits— <Ut''ys.  .  69  Tex.  67 28 

Lake  Shore  and  Michigan  Sonih- )  ^eo%enee —         )  ioq  m  ico  Kin. 

em  R.  R.  Co.  v.  BrOTra.  \      railroads.         P  

Lane  V.  Philips Homesteads 69Tez.  240 41 

Lane  v.  Schlemmer Married  vjomen.. .  .114  Ind.  296 621 

Lang  T.  State Criminal  law 84  Ala.  1 324 

Liddell  t.  Chidester Master  and  servant.  84  Ala.  508 387 

Loughborough  v.  McNevin Pledge 74  Cal.  250 435 

Lowenthal,  In  re Contempt 74  Cal.  109 424 

Luce  V.  Moorehead Orowing  crops. ....  73  Iowa,  498 695 

Lynch  v.  State Criminal  law. 24  Tex.  App.  350.  888 

Lyons  v.  Haniner Estates  qf  decedents.  84  Ala.  197 363 

Manrin  v.  Fogelberg SUstute  qf  frauds. .  37  Minn.  23 814 

McArthnr  v.  Home  life  Asa'n. . .  .Insurance 73  Iowa,  336 684 

Mcaurev.CampbeU \^"tSZy^  \  71  Wis.  350 220 

McCulloch  V.  McCnlloch Divorce 69  Tex.  682 96 

McQuirk  v.  State , Bape. 84  Ala.  435 381 

MerriUv.  Ressler [l^t'^^s.  \  ^7  Minn.  82 822 

Miller  v.  Chambers Partnership 73  Iowa,  236 675 

Morrison  v.  Ins.  Co.  of  North  Am.  Insurance 69  Tex.  353 63 

ilaglee  v.  Alexandria  etc.  R'y  Co..Railroads 83  Va.  707 308 

Nance  v.  Nance Husband  and  wife.  84  Ala.  375 378 

^ CoT^aSd'  ^'  ^'  ^^  *  i^-^*^  ""^  ''•^^•-  •  74  Cal.  603 476 

''tnTM?r?e.wt:i.&C^^^  73  Iowa.  174 670 

New  V.  Sailors Mortgages 114  Ind,  407 632 

Newbery  v.  Fox Munic.  corporat'ns..  37  Minn,  141  ....  830 


12  Cases  Reported. 

THax*.  Sobjbci.  Bepoet.  Pao«. 

^"^fwiZ"^^.  °'"°'  f*-"'^ «'^'-»' ^' 

Ohio  etc.  R'y  Co.  v.  Wachter Ehrdmnt  domain.. .  .123  HI.  440 532 

O.hkosh  Gas  Light  Co.  v.  Ger-  )  /^^^^ 71  Wis.  454 233 

mama  Fire  Ins.  Co.  ) 

Paige  V.  Peters Homesteads 70  Wis.  178 156 

Palmer  v.  Northern  Pac.  R.  R.  Co.  Railroads 37  Minn.  223 839 

Parker  v.  Hall MUiake 71  Wis.  368 224 

Peden  v.  Chicago  etc.  R'y  Co Deeds 73  Iowa,  328 680 

People  V.  Greene Judgments 74  Cal.  400 448 

Phelps  V.  Winona  etc.  R.  R.  Co  .  .Highways 37  Minn.  485  ... .  867 

Phillips  V.  Town  of  Willow Highioays 70  Wis.  6 114 

Pilcher  v.  Atchison  etc.  R.  R.  Co.Homesteads 38  Kan.  516 770 

''Xtv^fRliw'S.'.ipr^.''  (««'"-* «*^  '" ^ 

Poyer  v.  Village  of  Des  Plaines. .  .EquUy 123  111.  Ill 494 

Pullman  Palace  Car  Co.  v.  Pollock. Common  carriers. .  69  Tex.  120 31 

Raben  v.  Central  Iowa  R'y  Co Common  carriers. .  73  Iowa,  679 708 

Radovich,  Estate  of Ex'rs  and  adm'rs. .  74  Cal.  536 466 

Rankine  v.  Greer Replevin 38  Kan.  343 751 

Redd  V.  Dyer Judicial  sales 83  Va.  331 272 

Reiley  v.  Haynes Replevin — evidence.  38  Kan.  259 737 

Reynolds  v.  Cook Ejectment 83  Va.  817 317 

Rice  V.  Whitmore Landlord  and  ten't.  74  Cal.  619 479 

Rich  V.  City  of  Minneapolia Hightvays 37  Minn.  423 861 

Riordan  v.  Britton Attachment 69  Tex.  198 37 

Rockwood  V.  Davenport Judgments 37  Minn.  533 872 

Rorer  Iron  Company  v.  Trout Contracts 83  Va.  397 285 

Rouady  v.  Convera Mortgages 71  Wis.  524 240 

Rowland,  Estate  of Estate  of  decedents..  74  Cal.  523 464 

Sanford  V.  Weeks Adverse  potumion..  38  Kan.  319 748 

San  Francisco  V.  Liverpool  etc.  j  Corporations —      )   ^a  n  \  no  aok 

Lisurance  Company.  j        ^    taxation.  \  74  Cal.  113 425 

Schweickhart  v.  Stuewe Counterclaim 71  Wis.  1 190 

Seamster  v.  Blackstock Judgments 83  Va.  232 262 

Searle  v.  HUL Specific  per/orm'ce.  73  Iowa,  368 688 

Seefeld  V.  Chicago,  Milwaukee,  j  AoiirocKig—  )   ««  w    oi«  ma 

and  St.  Paul  R.  R.  Co.  j  negligence.  \  ^^  ^''-  216 168 

Shillaber,  In  re Wills 74  Cal.  144 433 

Smith  V.  Leighton Orowing  crops. ... .  38  Kan.  544 778 

Snell  V.  Snell Married  women.. .  .123  III.  403 526 

Southern  Kansas  R'y  Co.  v.  Rice. .  Common  camera. . .  38  Kan.  398 766 

Spiess  V.  Neuberg. Homesteads 71  Wis.  279 211 

Stanley  V.  SiillivM Writ  of  assistance. .  71  "Wis.  685 246 

SUte  V.  Bechdel Resjudicata 37  Minn.  360 864 

Statev.  KendaU jfape 73  Iowa,  255 679 

Bute  ads.  Stockman Evidence— larceny. .  24  Tex.  App.  387 .  894 

State  ads.  Tillery Criminallaw 24  Tex.  App.  251.  882 

Stote  ads.  White Larceny 24  Tex.  App.  231.  879 


Cases  Reported.  13 

Name.  Subject.  Report.  Page. 

State  ada.  Whitford. Burglary 24  Tex.  App.  489.  896 

Steiner  v.  Ray Constitutional  law. .  84  Ala.  93 332 

St.  Louis  etc.  R'y  Co.  v.  Cha,'pmsua..Eminenl  domain. . .  38  Kan.  307 744 

Stockman  v.  State Evidence — larceny..  24  Tex.  App.  387.  894 

Stone  V.  Day Executions 69  Tex.  13 17 

8t.  Paul  V.  Dow Munic.  coiforat^na.  37  Minn.  20 811 

Sotro  V.  Pettit Municipal  bonds. . .  74  Cal.  3.32 442 

Swayne  v.  Waldo Saks 73  Iowa,  749 712 

Sweeney  v.  Merrill Negligence    38  Kan.  216 734 

Taylor  County  v.  King Offidal  bonds 73  Iowa,  153 666 

Theleman  v.  Moeller Master  and  servant.  73  Iowa,  108 663 

Thornton  v.  Sheffield  etc.  R.  R.  Co.  Contracts 84  Ala.  109 337 

Thweatt  V.  McCullough |    ^Zld%ft^     [  84  Ala.  517 391 

Tillery  V.  State Criminal  law 24  Tex.  App,  261 .  882 

Topeka  City  Railway  Company  j  Common  carriers  \  ng  vr^n  375  754 

V.  Higga.  1      —negligence,      f  *° '^«'"' <»'» 'O* 

Tocel  V.  Bonnefoy Easements 123  HI.  653 570 

Valley  Lumber  Company  v.  Smith.fi'afea 71  Wia.  304 216 

Vaught  V.  Rider Usury 83  Va.  669 306 

Village  of  Dea  Plainea  v.  Poyer  . .  Nuisances 123  111.  348. 524 

Waggle  V.  Worthy \'^'^r!^ncy.\  74  Cal.  266 440 

Ward,  Will  of Wills 70  Wia.  251 174 

Warner  v.  Wilaon Mortgages 73  Iowa,  719 710 

Weidekind  v.  Tuolumne  Water  Co.  A  ttomeys  at  law ...  74  Cal.  386 445 

^jlfferion.''"  ^**''''^  ^"^  ""^  \  Banks  and  banking.  69  Tex.  38 23 

Western  Union  Tel.  Co.  v.  Crall. .  Telegraphs 38  Kan.  679 795 

Wetherell  v.  Eberle Jurisdiction 123  111.  666 574 

Whereatt  v.  Ellis Jud^mmts 70  Wia.  207 164 

White  V.  State Larceny 24  Tex.  App.  231.  879 

Whitford  v.  State Burglary 24  Tex.  App.  489.  896 

Williams  v.  Gibson Mines  and  mining. .  84  Ala.  228 368 

Wilaon  v.  Winona  etc.  R.  R.  Co. .  Master  and  servant.  37  Minn.  326 851 

Wolf  V.  Beaird Mistake 123  lU.  585 566 

Woods  V.  Montevallo  Coal  and  J  .  ,                    .        o-«  ai      cca  ono 

Transportation  Company.  \ Adverse  possession.  84  Ala.  560 393 

Wuotilla  V.  Duluth  Lumber  Co.. .  .Master  and  servant.  37  .Minn.  163 832 

young  V.  Shaner Mortgages ''3  Iowa,  656 701 


AMERICAN  STATE  REPORTS. 

VOL  T. 


OASES 


IN  THB 


SUPREME    COURT 


or 


TEXAS. 


Stone  v.  Day. 

[69  TXXAB,  18.] 

Pleading.  —  All  Beasonaslk  Intekdhents  will  be  iNmTLQEi)  m  PATom 
OF  Pleading  Excepted  to,  when  the  exceptions,  though  special  in  form, 
are  but  an  amplification  of  the  general  demnrrer,  and  fail  to  point  oat 
specific  defects. 

ExECDTioN  Sale  —  Fraud  Invalidatino. — Where  the  sheriff  levies  upon 
property  in  violation  of  law,  induced  thereto  by  one  who  becomes  tha 
purchaser  at  the  execution  sale,  at  a  grossly  inadequate  price,  the  sala 
thus  procured  is  illegal,  and,  as  to  such  purchaser,  may  be  avoided  by 
the  judgment  debtor. 

Id.  —  Parties  to  Proceeding  to  Set  Aside  Execution  Sale.  —  Where, 
in  proceeding  to  set  aside  execution  sale  procured  by  fraud  of  purchaser, 
no  complaint  is  made  as  to  the  validity  of  either  judgment  or  execution, 
and  there  are  no  equities  to  adjust  between  the  execution  creditors  and 
the  original  purchaser  against  whom  relief  is  sought,  the  plaintiff  in 
execution  is  not  a  necessary  party,  and  the  proceeding  is  in  no  sense  col- 
lateral in  character. 

Id.  —  Evidence,  Relevanct  op.  —  When,  on  the  trial  of  an  action,  tha 
issue  is  whether  the  apparent  purchaser  of  the  property  in  controversy 
really  purchased  it  with  his  own  money,  any  testimony  tending  directly 
to  show  that  he  had  no  money  of  his  own,  or  not  enough  to  have  made 
the  purchase,  is  admissible;  and  in  this  connection,  it  may  be  shown 
,  whether  he  was  engaged  in  any  business  at  or  before  the  time  of  the 
purchase,  whether  he  was  frugal  or  prodigal  in  his  expenditures,  and 
whether  he  was  industrious  or  indolent  in  his  habits;  but  evidence  that 
he  habitually  visited  saloons  and  houses  of  ill-fame  is  too  remote,  and 
being  calculated  to  prejudice  the  jury,  should  be  excluded. 

Suit  commenced  by  A.  Day,  appellee,  against  I.  Stone, 
Rosa,  Sarah,  and  Zatie  Stone,  appellants,  to  try  title  to  three 

am.  St.  Rep.,  Vol.  V.  —  2  17 
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lots,  and  to  recover  possession  thereof,  with  rents  and  dam- 
ages. Verdict  and  judgment  were  for  the  appellee  for  the 
land,  and  for  $1,238.50  for  his  damages;  and  the  appellants 
prosecuted  this  appeal.  The  appellee's  petition  alleged  that, 
on  December  15,  1877,  appellant  I.  Stone  bought  the  land  in 
controversy  from  Lorance  for  two  hundred  dollars,  and  that 
at  the  time  of  the  purchase  he  was  largely  in  debt,  and  not 
owning  enough  property  to  pay  his  debts;  that  prior  to  this 
time,  Edward  and  John  Martin  recovered  a  judgment  against 
eaid  Stone  for  $405  and  costs,  and  that  afterwards  A.  Day 
and  Son  recovered  a  judgment  for  $5.32  and  costs;  that  eaid 
lots  were  levied  on  by  virtue  of  executions  issued  under  said 
judgments,  and  the  lots  were  regularly  sold  by  the  proper 
oflacers  on  September  3,  1878,  and  were  bid  off  by  appellee, 
he  paying  eighty  dollars  under  the  Martin  execution  and 
twelve  dollars  under  the  execution  of  A.  Day  and  Son,  and 
received  deeds  respectively  from  the  sheriff  and  constable  who 
made  the  sales;  that  the  purchase  of  the  lots  was  made  and 
the  purchase-money  paid  by  I.  Stone,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  and  to  conceal  and  cover  up 
his  title  to  the  property  he  induced  Lorance  to  execute  ihe 
deed  to  the  lots  to  Simon  Stone,  his  brother,  and  thereafter, 
I/ccember  24,  1877,  with  the  fraudulent  intent  aforesaid,  he 
caused  the  said  Simon  to  execute  a  deed,  upon  the  recited 
consideration  of  love  and  affection,  to  the  said  I.  Stone,  to  the 
lots  in  controversy,  for  the  use  of  the  appellants  Rosa,  Sarah, 
and  Zatie  Stone,  children  of  the  said  I.  Stone;  that  he  re- 
corded said  deed,  and  went  immediately  into  possession,  made 
valuable  improvements,  and  had  since  held  possession,  col- 
lected rents,  etc.;  and  that  said  Simon  never  paid  or  received 
any  consideration  for  the  lots,  and  that  the  rental  value  of 
eaid  property  was  thirty  dollars  per  month.  Appellants 
pleaded  the  general  denial,  and  specially  that  Simon  Stone 
purchased  the  said  lots  with  his  own  money;  that  he  was  un- 
married, and  the  uncle  of  Rosa,  Sarah,  and  Zatie,  and  strongly 
Attached  to  them,  and  for  that  reason  conveyed  the  lots  to 
I.  Stone  in  trust  for  their  use;  that  at  the  time  of  making  the 
levies  under  which  the  lots  were  sold,  the  said  I.  Stone  lived 
At  Cleburne,  Johnson  County,  and  owned  and  possessed  in 
hiB  own  right,  free  from  encumbrance,  subject  to  execution, 
personal  property  more  than  sufficient  to  have  paid  both  of 
the  said  judgments  of  the  Martins  and  of  Day  and  Son,  which 
feet  was  well  known  to  the  appellee,  A.  Day,  and  to  Davifl, 
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attorney  for  the  Martins;  that  no  demand  was  made  on  I. 
Stone  for  payment  by  the  officers  having  said  execution,  nor 
to  point  out  property  on  which  a  levy  might  be  made;  that 
their  failure  to  do  bo  was  at  the  special  instance  of  the  ap- 
pellee and  Davis,  attorney  for  the  Martins,  with  the  fraudu- 
lent intent  of  overreaching  and  defrauding  appellants;  that 
the  land  in  controversy  was  divided  into  three  separate  and 
distinct  lots,  with  improvements  on  each,  and  all  of  the  ag- 
gregate value  of  $2,250,  which  facts  were  well  known  to  ap- 
pellee and  said  Davis  at  the  time  of  said  levies,  and  that, 
well  knowing  all  these  facts,  appellee  induced  said  levies  to 
be  made  on  all  of  said  lots,  for  the  purpose  of  defrauding  and 
oppressing  the  said  I.  Stone;  that  after  said  levies,  appellant 
went  to  said  officers,  and  proposed  to  point  out  personal  prop- 
erty in  Johnson  County,  unencumbered  and  subject  to  execu- 
tion, and  to  which  he  had  good  title,  more  than  sufficient  to 
pay  said  execution;  that  this  ofifer  was  well  known  to  the  ap- 
pellee before  the  sale  under  said  execution,  but  with  intent  to 
defraud  appellants  the  said  appellee  induced  said  officers  to 
refuse  to  levy  on  said  personal  property;  that  said  levies  and 
the  sales  under  them  were  illegal  and  void,  and  appellants 
tendered  into  court  the  purchase  price  paid  by  appellee,  and 
interest  from  date  of  payment;  and  that  said  lands  were  sold 
under  said  execution  sales  at  a  price  grossly  disproportionate 
to  and  below  its  true  value.  To  this  answer  appellee  de- 
murred, setting  out,  in  substance,  the  following  grounds:  1. 
If  the  lots  were  not  the  property  of  I.  Stone,  or  bought  with 
his  money,  the  levy  could  not  be  fraudulent  as  to  him;  2.  Be- 
cause the  other  appellants  not  being  parties  to  either  execu- 
tion, neither  the  alleged  fraudulent  conduct  of  the  plaintiffs 
in  execution  and  the  officers,  nor  the  levy  or  sale  of  the  prop- 
erty, could  affect  them  in  any  way;  3.  Because  the  alleged 
fraudulent  conduct  of  appellee  and  said  officers  amounts  to 
irregularities  only,  which  cannot  be  reached  except  by  direct 
suit  against  officers  and  all  parties  plaintiff  in  execution,  and 
cannot  be  taken  advantage  of  in  a  collateral  proceeding,  as 
herein  attempted,  the  plaintiffs  in  execution  not  being  parties 
to  this  suit;  4.  Because  it  is  not  averred  that  I.  Stone  was 
not  present  at  the  sale,  or  that  there  was  any  unfairness  in 
the  sale,  or  that  Stone  made  any  request,  either  at  or  before 
the  sale,  that  the  lots  be  sold  separately.  These  exceptions 
were  sustained,  the  answer  was  stricken  out,  and  the  appel- 
lants assigned  error. 
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Jamei  W.  Brown  and  W.  F.  Ramsey^  for  the  appellants. 
L.  B.  Davis  and  D.  T.  Bledsoe,  for  the  appellee. 

Maltbie,  J.  It  will  be  observed  that  appellee's  exceptions 
are  but  little  more  than  an  amplification  of  the  general  de- 
murrer, and  that  he  does  not  except  to  appellant's  special 
answer  on  account  of  defective  statements  or  want  of  fullness 
in  the  allegations,  and  hence  all  reasonable  intendments  will 
be  indulged  in  favor  of  the  pleading.  Although  the  personal 
property  alleged  by  I.  Stone  to  be  in  Johnson  County  is  not 
described  nor  its  value  stated,  except  in  comparison  with  the 
amount  due  on  the  executions,  yet  these  allegations  are  be- 
lieved to  be  good  under  the  exceptions  urged,  and  the  question 
is  fairly  presented  whether  the  facts  stated,  giving  to  them 
their  full  force  and  eflfect,  are  sufiBcient  to  avoid  the  sheriflf's 
sale  under  which  appellee  claims  title  to  the  land.  The  jury 
having  found  that  the  property  belonged  to  I.  Stone,  so  far  as 
the  present  trial  is  concerned  it  will  not  be  necessary  to  notice 
the  first  nor  second  exceptions. 

The  third  exception  seeks  to  avoid  the  force  of  appellant's 
answer,  on  the  ground  that  this  is  a  collateral  proceeding,  and 
the  plaintiffs  in  execution  are  not  parties,  and  that  the  con- 
duct of  the  appellee  and  officers  complained  about  were  mere 
irregularities.  There  is  no  complaint  as  to  the  validity  of 
either  judgment  or  execution,  and  therefore  the  plaintifis  in 
execution  are  not  necessary  parties;  there  being  no  equities  to 
adjust  between  the  purchaser  and  execution  creditors,  and  this 
being  a  proceeding  by  the  owner  of  the  land  against  the  origi- 
nal purchaser  at  the  execution  sales  to  set  them  aside,  is  in 
no  sense  a  collateral  proceeding . 

It  is  complained  that  the  appellee,  who  was  the  purchaser 
of  the  land  at  the  execution  sale,  combined  and  confederated 
with  the  officers  whose  duty  it  was  to  make  the  levy  and  sale, 
to  violate  the  laws  passed  for  their  direction  in  making  such 
sales,  and  that  the  land  sold  brought  only  one  twenty-second 
part  of  its  value.  It  is  not  alleged  that  the  conduct  of  appel- 
lee contributed  to  the  grossly  inadequate  price  for  which  the 
lots  were  sold.  But  it  is  alleged  that  the  combination  and 
confederation  between  appellee  and  the  officers  was  for  the 
purpose  and  with  the  intent  to  oppress  and  defraud  I.  Stone; 
and  through  the  agency  of  appellee  and  the  attorney  of  the 
other  plaintiff's  in  execution,  the  officers  were  induced  to  forego 
levying  on  personal  property,  as  the  law  commanded  them  to 
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do,  before  touching  the  improved  real  estate,  and  to  levy  on  the 
lots;  and  that  the  disastrous  consequence  was,  that  the  prop- 
erty sold  at  less  than  one  twentieth  of  its  value,  and  that  ap- 
pellee was  the  gainer  to  that  extent  by  his  positive  frauds,  if 
the  answer  is  to  be  taken  as  true.  The  precise  question  in- 
volved has  not  been  decided  in  this  state;  but  in  a  motion  for 
rehearing,  in  the  case  of  Odle  v.  Frost,  59  Tex.  689,  Chief 
Justice  Willie  uses  the  following  language:  — 

"As  to  the  failure  of  the  sheriff  to  demand  a  levy  of  appel- 
lant before  proceeding  to  sell  the  land,  this  court  has  held  the 
ptatute  in  such  respects  directory,  and  that  the  failure  to  com- 
ply with  its  requirements  would  not  necessarily  render  the 
Bale  void.  If  it  be  shown  that  the  failure  is  the  result  of  a 
fraudulent  combination  between  the  sheriff  and  plaintiff  in 
execution,  the  result  might  be  different."  But  no  such  facts 
were  shown,  or  attempted  to  be  shown,  in  that  case. 

It  has  been  held  in  Kentucky  that,  where  a  sheriff  had 
failed  to  give  proper  notice  of  an  execution  sale,  and  a  person 
cognizant  of  the  fact  induced  the  officer  to  sell,  and  became 
the  purchaser,  such  conduct  of  the  sheriff  was  illegal,  and  the 
purchaser  being  particeps  criminia  the  sale  was  illegal  and 
void  for  fraud,  and  will  be  set  aside:  Hayden  v.  Dwilop,  3 
Bibb,  216. 

Here  the  appellee  is  alleged  to  have  induced  the  officers  to 
violate  the  law  in  levying  upon  the  property,  and  to  have  be- 
come the  purchaser  at  the  sale,  at  a  grossly  inadequate  price; 
and  we  are  of  the  opinion  that  a  sale  thus  procured  is  illegal, 
contrary  to  public  policy,  and  may  be  avoided,  as  to  the  pur- 
chaser, at  such  sale.  It  follows  that  there  was  error  in  sus- 
taining the  exceptions  to  appellant's  special  answer. 

Appellee  seeks  to  sustain  the  ruling  of  the  court,  upon  the 
ground  that  the  uncontradicted  testimony  in  the  case,  as  he 
alleges,  shows  the  answer  of  appellants  to  be  false.  In  sus- 
taining the  exceptions,  the  district  court,  in  effect,  notified  ap- 
pellants that  the  facts  alleged  in  their  answer  was  no  defense 
to  the  action,  and  that  no  evidence  would  be  heard  in  support 
of  their  allegations;  and  now  appellee,  at  whose  instance  said 
answer  was  stricken  out,  ought  not  to  be  heard  to  say  that  the 
allegations  in  the  answer  are  proven  to  be  false,  appellants  not 
having  had  an  opportunity  to  establish  the  truth  of  the  same 
before  the  jury  that  tried  the  case. 

During  the  progress  of  the  trial,  one  of  the  issues  being 
whether  Simon  Stone  purchased  the  lots  in  question  with  hia 
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own  money,  a  witness  for  appellee  was  permitted  to  state, 
over  appellant's  objections,  that  Simon  Stone  was  dissipated 
in  his  habits,  and  an  habitual  frequenter  of  saloons  and  houses 
of  ill-fame,  which  is  assigned  as  error.  Any  testimony  di- 
rectly tending  to  show  that  Simon  Stone  had  no  money,  or 
not  enough  to  have  purchased  the  property  in  controversy, 
would  have  been  admissible,  though  it  might  have  prejudiced 
the  jury  against  appellants;  and  in  this  connection,  it  would 
have  been  competent  to  have  shown  whether  he  owned  any 
property,  or  was  seen  with  money  at  or  before  the  time  of  the 
purchase;  whether  he  was  engaged  in  any  business;  whether 
frugal  or  prodigal  in  his  expenditure;  and  whether  he  was  in- 
dustrious or  indolent  in  his  habits;  whether  there  were  judg- 
ments or  executions  against  him,  and  other  facts  of  like 
character  having  a  tendency  to  elucidate  the  issue:  Abbott's 
Trial  Evidence,  p.  616,  sees.  5,  6. 

The  evidence  objected  to  was  in  reference  to  the  personal 
habits  of  Simon  Stone,  in  directions  where  a  good  deal  of 
money  is  supposed  to  be  squandered,  but  not  tending  to  show 
that  he  was  of  extravagant  habits,  or  if  so,  the  tendency  would 
be  remote;  and  being  calculated  to  prejudice  the  minds  of  the 
jury,  should,  in  our  opinion,  have  been  excluded. 

Other  errors  are  assigned,  but  not  in  such  a  manner  as  to 
require  notice.  For  the  errors  considered,  we  report  that  the 
case  ought  to  be  reversed  and  remanded. 


Objection  of  Want  of  Pabticulaeity  ix  Statement  of  Causb  of  Ac- 
tion is  not  raised  by  general  demurrer:  George  v.  Thomas,  67  Am.  Dec.  612; 
and  Bee  Cunningham  v.  SmMh,  60  Id.  333;  Coffin  v.  Knott,  52  Id.  537. 

Inadequacy  of  Price,  effect  of  oa  execution  sale:  Campon  v.  Qodfrty^ 
100  Am.  Dec  133,  and  note  146;  Carden  v.  Lane,  3  Am.  St.  Rep.  228. 

Pubchaser's  Title  under  Execxtign,  when  Protected:  CorwUh  v. 
Stale  Bank,  86  Am.  Dec.  763;  Dodge  v.  Waller/,  83  Id.  61;  Sydnor  v.  Bobert*, 
65  Id.  84;  Durham  v.  Heaton,  81  Id.  591;  his  title  to  land  cannot  be  affected 
by  the  sheriff's  failure  to  seize  personal  property  upon  which  he  might  hava 
levied:  Sydnor  v.  Roberta,  65  Id.  84. 

Fraudulent  Purchaser  of  Land  at  Sheriff  's  Sale  may  be  treated  aa 
trustee  by  those  interested  in  the  property:  Bethel  v.  Sharp,  76  Am.  Deo. 
790. 

Judicial  Sale,  Grounds  for  Sbttino  Aside:  Campbell  v.  Oardner,  69 
Am.  Dec.  698,  and  note  604. 

Solvency  cannot  be  Shown  by  Peovtno  Characteb  fob  Honesty,  and 
by  showing  that  the  party  always  paid  his  debts:  Janes  v.  Seott,  98  Am.  Deo. 
828. 
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Weinstbin  v.  National  Bank  of  Jefferson. 

169  TEXAS,  88.] 

Pleading  and  Practice  —  Plea  or  Estoppel.  —  In  a  suit  by  a  depositor 
against  a  bank  to  recover  an  amount  paid  by  the  bank  on  forged  checks 
drawn  in  the  depositor's  name,  a  plea  alleging  that  the  plaintiff,  having 
received  his  pass-book  and  checks,  and  having  failed  to  detect  and  de- 
nounce the  forgeries  within  a  reasonable  time,  was  thereby  estopped  from 
questioning  the  correctness  of  the  account,  is  bad,  inasmuch  as  it  fails  to 
allege  or  show  any  injury  or  loss  to  the  defendant  occasioned  by  or  re- 
sulting from  such  delay. 

Is.  — In  Action  against  Bank  to  Recoveb  Amount  Paid  on  Forged 
Checeb,  a  plea  by  way  of  estoppel,  averring  that  by  reason  of  "the  neg- 
ligence and  failure "  of  the  plaintiff  to  examine  the  account  and  report 
any  errors  or  forgeries  therein,  the  defendant  was  "  debarred  the  right 
and  opportunity  of  protecting  itself,"  is  good  on  general  demurrer.  But 
a  special  exception  on  account  of  vagueness  and  generality,  if  filed,  should 
be  sustained. 

Estoppel. — Estoppel  mat  be  Created  not  only  when  Party  Sought 
TO  BE  Concluded  Knows  the  material  facts  he  is  charged  with  having 
represented  or  concealed,  but  also  when  he  is  in  such  position  that  he 
ought  to  have  known  them,  so  that  knowledge  will  be  imputed  to  him. 

Id.  —  When  One  Partt  has  been  Prevented,  by  Conduct  and  Repre- 
sentations OF  Another,  from  taking  prompt  action  for  the  collection 
of  his  debt,  this  is  such  a  change  in  his  position  for  the  worse  as  to  meet 
the  requirement  of  the  law  in  creating  an  estoppel. 

Banks  and  Banking.  —  It  is  Duty  op  Depositor  to  Know  whether 
HIS  Account  with  Bank  is  Correct  or  not,  and  promptly  to  report  a 
forgery  when  detected;  and  if  he  negligently  fails  to  make  the  examina- 
tion and  consequent  discovery  when  he  could  have  done  so,  it  is  as  if  he 
had  expressly  admitted  the  genuineness  of  the  checks,  and  he  will  not  be 
permitted  to  deny  the  fact,  provided  the  bank  be  prejudiced  by  the 
failure. 

Id. — Bank  is  not  Liable  to  Depositor  for  Money  Paid  on  Forged 
Checks,  where,  by  reason  of  the  depositor's  negligence  and  delay  in  ex- 
amining his  account  and  reporting  the  forgeries,  the  bank  loses  the 
opportunity  of  recovering  the  money  which  it  would  have  had  if  the 
discovery  and  report  had  been  made  in  a  reasonable  time. 

Action  to  recover  money  paid  by  a  bank  on  forged  checks. 
The  facts  are  stated  in  the  opinion. 

Todd  and  Hvdgins,  for  the  appellant. 

C.  A.  Cvlberson,  for  the  appellee. 

Gaines,  J.  The  plaintiflF  in  the  court  below,  who  is  appel- 
lant here,  was,  during  the  years  1885  and  1886,  a  merchant  in 
the  city  of  Jefferson  and  depositor  in  the  bank  of  the  defend- 
ant corporation.  He  was  absent  during  the  period  of  the 
transactions  involved  in  this  suit,  that  is  to  say,  from  Decem- 
ber, 1885,  to  August,  1886,  but  his  business  was  in  charge  of 
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his  brother,  A.  Weinstein,  who  was  his  agent  and  attorney  in 
fact.  On  the  27th  of  February  and  also  on  the  12th  of  June, 
1886,  the  cashier  of  the  bank  balanced  plaintiff's  pass-book, 
and  returned  all  checks,  which  had  been  paid  by  the  bank  up 
to  these  dates  respectively.  In  August,  1886,  A.  Weinstein 
discovered,  or  claimed  to  have  discovered,  that  a  number  of 
checks  of  dates  extending  from  December  5,  1885,  to  June  4, 
1886,  which  had  been  paid  by  the  bank  and  charged  to  plain- 
tiff's account,  had  been  forged.  The  aggregate  amount  was 
$1,082.05.  The  checks  were  embraced  in  the  accounts  bal- 
anced in  the  pass-book,  and  were  returned  to  plaintiff's  agent 
with  the  pass-book  when  balanced  at  the  dates  named  above. 

Plaintiff  made  demand  of  the  bank  for  the  money  charged 
against  him  on  the  checks  alleged  to  have  been  forged,  and 
payment  having  been  refused,  brought  this  suit  for  its  recov- 
ery. The  defendant  pleaded  a  general  denial,  and  also  in 
substance  that  plaintiff's  agent  having,  at  the  dates  above 
named,  received  the  pass-book  and  checks,  and  having  failed 
to  use  due  diligence  to  detect  and  denounce  the  forgeries 
within  a  reasonable  time,  plaintiff  was  thereby  estopped  from 
questioning  the  correctness  of  the  account.  The  court  over- 
ruled an  exception  to  the  plea  of  estoppel,  and  plaintiff 
excepted  to  the  ruling,  and  now  assigns  it  as  error.  The 
ground  of  the  exception  was,  that  the  plea  did  not  "allege  or 
show  any  injury  or  loss  to  defendant  occasioned  by  or  result- 
ing from  the  delay  on  part  of  plaintiff,"  in  discovering  and 
giving  notice  of  the  forgeries.  The  exceptions  were  well  taken 
to  the  original  answer.  It  contained  no  averment  of  any  loss 
by  reason  of  the  laches  of  plaintiff's  agent,  or  that  its  condi- 
tion had  been  in  any  manner  changed  for  the  worse  by  his 
negligence.  We  do  not  see  that  such  loss  or  injury  was  a 
necessary  consequence  of  the  facts  set  forth  in  the  answer,  and 
hence,  in  our  opinion,  in  order  to  make  it  good  as  a  plea  of 
estoppel,  it  should  have  been  alleged.  But  in  a  trial  amend- 
ment filed  by  leave  of  the  court  (it  is  to  be  presumed  after 
the  exceptions  had  been  sustained,  though  no  order  sustaining 
it  appears  on  the  record),  defendant  avers  that  by  reason  of 
the  "negligence  and  failure"  to  examine  and  report  any  errors 
or  forgeries  therein  it  was  "debarred  the  right  and  opportunity 
of  protecting  itself";  and  further,  that  if  the  account  of  Feb- 
ruary 27th  had  been  examined  and  the  forgeries  reported, 
defendant  would  not  have  paid  the  other  checks  alleged  to 
have  been  forged.     The  first  part  of  this  allegation  is  vague 
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and  indefinite,  but  we  think  it  good  upon  a  general  demurrer: 
May  V.  Taylor,  22  Tex.  348;  George  v.  Lemon,  19  Id.  151.  A 
special  exception  on  account  of  vagueness  and  generality 
should  have  been  sustained,  but  no  such  exception  was  filed. 

Appellant's  second  assignment  is  that,  —  "  2,  The  court  erred 
in  its  charge  to  the  jury  in  paragraphs  9,  10,  and  11  of  said 
charge,  in  this,  that  said  instructions  debarred  plaintiff  from 
any  recovery  for  any  amount,  notwithstanding  all  the  checks 
may  have  been  forged,  if  the  jury  found  a  failure  on  the  part 
of  plaintiff  to  examine  and  inspect  the  accounts  and  checks, 
which  were  never  returned  to  him  until  February  27,  1886." 

We  do  not  think  the  assignment  well  taken.  It  may  be 
that  these  paragraphs,  if  they  stood  alone,  would  subject  the 
charge  to  the  criticism  which  is  made  upon  it.  In  paragraph 
9  the  jury  are  told  that  if,  by  reason  of  the  failure  of  A.  Wein- 
stein to  examine  the  account  and  report  the  forgeries  "  the 
opportunity  of  protection  on  part  of  defendant  was  lost,  then 
plaintiff  would  not  be  entitled  to  recover."  The  eleventh  par- 
agraph contains  substantially  the  same  proposition.  We  are 
not  prepared  to  say  that,  under  the  peculiar  facts  of  the  case, 
these  paragraphs  of  the  instructions,  taken  by  themselves, 
would  not  have  been  calculated  to  mislead;  but  in  the  sixth 
paragraph  the  jury  had  been  previously  instructed,  in  effect, 
that  the  bank  would  be  liable,  unless  Weinstein  had  neglected 
to  examine  the  account  and  report  the  forgeries  "  for  such  a 
length  of  time  as  worked  an  injury  to  the  bank  ";  and  in  the 
seventh  they  are  further  charged,  in  effect,  that  the  bank  was 
injured  if,  by  reason  of  Weinstein's  negligence  and  delay,  it 
lost  the  means  of  recovering  the  money,  which  it  would  have 
had  if  the  discovery  and  report  had  been  made  in  a  reason- 
able time.  Taking  the  charge  as  a  whole,  the  jury  must  have 
understood  that  they  were  not  warranted  in  finding  for  the 
plaintiff  under  any  state  of  facts,  unless  they  found  that  the 
bank  had  not  been  prejudiced  by  the  negligence  of  plaintiff's 
agent. 

In  his  third  assignment  of  error,  appellant  complains  of  the 
action  of  the  court  in  refusing  to  give  the  following  instruc- 
tion asked  by  his  counsel  upon  the  trial:  "If  you  believe, 
from  the  evidence,  that  the  defendant  paid  the  checks  pur- 
porting to  be  drawn  by  the  plaintiff  between,  the  fifth  day  of 
December,  1885,  and  the  twenty-seventh  day  of  February, 
1886,  the  date  of  the  balancing  and  return  of  plaintiff's  book, 
and  if  you  believe  that  any  of  such  checks  so  paid  within  said 
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period  of  time  were  false  or  forged,  then  the  plain tiflf  is  not 
estopped  from  recovering  the  amount  so  paid  on  such  false  or 
forged  checks  and  charged  to  plaintiff,  even  though  you  should 
find  that  plaintiff  is  estopped  by  negligence  from  recovering 
for  any  forged  or  false  checks  paid  after  said  balancing  and 
return  of  said  pass-book  on  said  February  27,  1886.  And  in 
such  case  you  will  find  for  plaintiff  the  amount  of  such  false 
and  forged  checks  so  paid  by  defendant  and  charged  to  plain- 
tifl"  from  December  5,  1885,  to  February  27,  1886." 

It  will  be  seen  that  the  charge  requested  and  refused  assumes, 
as  a  matter  of  law,  that  there  could  be  no  estoppel  as  to  the 
amomits  paid  on  the  checks  alleged  to  be  forged  before  the  bal- 
ancing of  the  pass-book  and  the  return  of  the  checks  on  the 
27th  of  February,  1886;  and  appellant  is  not  without  author- 
ity to  support  this  position.  In  Daniels  on  Negotiable  Instru- 
ments it  is  said:  "It  seems,  further,  that  the  depositor  owes 
the  bank  no  duty  which  requires  him  to  examine  his  pass-book 
or  vouchers  with  a  view  to  detection  of  forgeries  of  his  name, 
and  may  therefore  repudiate  such  a  charge  whenever  the  for- 
gery is  discovered":  2  Daniels  on  Negotiable  Instruments,  sec. 
1370.  The  learned  author  refers,  in  support  of  his  position,  to 
Weisser  v.  Dennison^  10  N.  Y.  69,  61  Am.  Dec.  731,  and  to  Na- 
tional Bank  v.  Tappan^  6  Kan.  465,  the  former  of  which  fairly 
supports  his  text,  though  in  our  opinion  the  latter  does  not. 
We  think  there  may  be  cases  in  which  a  bank  that  has  paid 
forged  checks  may  be  put  in  a  worse  position  by  the  failure  of 
the  depositor  to  detect  the  forgery  upon  return  of  his  pass-book 
within  a  reasonable  time  than  he  would  have  been  had  the 
fraud  been  promptly  discovered  and  denounced.  In  such  a 
case,  injury  having  resulted,  the  transaction  contains  every 
element  of  an  estoppel.  The  object  of  the  statement  of  the 
account  in  the  pass-book  and  its  return  with  the  checks  is  to 
apprise  the  depositor  of  the  full  state  of  his  account,  as  shown 
by  the  books  of  the  bank,  to  the  end  that  he  may  verify  it  if 
it  be  correct,  or  detect  its  errors  if  it  be  found  erroneous.  The 
banker  impliedly  says  to  the  depositor:  This  is  my  account; 
examine  it,  and  if  not  found  correct,  report  to  me  its  inaccu- 
racies. And  should  the  latter  fail  to  complain  within  a  rea- 
sonable time,  the  banker  would  have  the  right'to  consider  that 
there  was  no  objection  to  it.  By  his  failure  to  speak  in  proper 
time,  he  virtually  admits  the  correctness  of  the  items  charged. 
It  is  now  held  that  an  estoppel  may  be  executed,  not  only  when 
the  party  sought  to  be  concluded  knows  the  material  facts  he 
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is  charged  with  having  represented  or  concealed,  but  also  when 
he  is  "  in  such  position  that  he  ought  to  have  known  them,  so 
that  knowledge  will  be  imputed  to  him":  2  Pomeroy's  Eq. 
Jur.,  sec.  809.  Hence  it  is  the  duty  of  the  depositor  to  know 
whether  the  account  is  correct  or  not,  and  promptly  to  report 
a  forgery  when  detected.  Should  he  negligently  fail  to  make 
the  examination  and  consequent  discovery  (when  he  could 
have  discovered  it),  it  is  as  if  he  had  expressly  admitted  the 
genuineness  of  the  checks,  and  he  will  not  be  permitted  to 
deny  the  fact,  provided  the  bank  be  prejudiced  by  his  fail- 
ure. It  has  been  held  by  this  court,  when  one  party  has  been 
prevented  or  induced  by  the  conduct  and  representations  of 
another  from  taking  prompt  action  for  the  collection  of  his 
debt,  that  this  is  such  a  change  in  his  position  for  the  worse  as 
to  meet  the  requirement  of  the  law  in  order  to  create  an  es- 
toppel: Schwarz  v.  National  Bank,  67  Tex.  217. 

In  these  views  we  are  ably  sustained  by  the  opinion  in  the 
case  of  Leather  Manufacturer's  Bank  v.  Morgan,  117  U.  S.  96. 
That  case,  as  to  its  facts,  is  very  similar  to  the  case  before  us, 
and  in  the  opinion  there  delivered,  Mr.  Justice  Harlan  ex- 
haustively reviews  the  authorities,  and  aflSrms  the  principles 
we  have  stated.  The  learned  judge  distinguishes  the  cases  of 
Wiesser  v.  Dennison,  and  National  Bank  v.  Tappan,  supra,  and 
claims  that  they  are  not  in  conflict  with  his  opinion.  We 
need  refer  only  to  that  opinion  in  support  of  our  conclusion 
and  to  the  cases  there  cited  and  discussed.  There  are  ex- 
pressions in  the  language  of  the  court  in  that  case,  from  which 
it  may  be  inferred  that  the  law  would  presume  that  the  bank 
was  prejudiced  by  the  negligence  of  the  depositor  in  failing  to 
detect  and  discover  the  forgery.  We  are  not  prepared  to  say 
whether  such  a  deduction  may  be  legitimately  drawn  from  it 
or  not,  but  if  so,  we  do  not  wish  to  be  considered  as  assenting 
to  that  doctrine.  We  think  that  it  is  a  matter  for  the  jury 
under  appropriate  instructions  from  the  court. 

By  the  charge  under  consideration,  appellant  virtually  re- 
quested the  court  to  instruct  the  jury  that  the  bank  could  not 
have  been  prejudiced,  and  would  at  all  events  be  liable,  as  to 
the  checks  paid  before  the  first  return  of  the  pass-book  and 
checks  in  February,  1886.  It  follows,  from  what  we  have  said, 
that  in  our  opinion  this  is  not  the  law,  and  there  was  no  error 
in  refusing  to  give  the  instruction.  The  general  charge  left 
it  to  the  jury  to  say  whether  the  bank  was  injured  or  not, 
and  this  was  correct.     There  is  no  assignment  raising  th© 
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question  of  the  BuflBciency  of  the  evidence  upon  that  issue,  and 
therefore  we  are  not  called  upon  to  consider  whether  or  not 
the  evidence  supports  the  verdict  in  that  particular. 

There  is  no  error,  and  the  judgment  is  aflBrmed. 

Afl&rmed. 


Bake  Pats  Foroed  Check  at  its  Pekil:  First  Nat.  Bank  t.  State  Bank, 
3  Am.  St.  Rep.  294,  and  cases  collected  in  note  298. 

DEPOsrroB  is  not  Estoffed  from  proving  that  checks  returned  by  th« 
bank  as  pud  were  forgeries,  by  reason  of  his  neglect  to  examine  them  when 
returned:  Weisaer  v.  Dennison,  61  Am.  Dec.  731,  and  note. 

To  Create  an  Eqitttable  Estoppel,  the  party  songht  to  be  estopped 
must  have  done  some  act  or  made  some  admission  to  influence  the  conduct 
of  the  other,  which  act  or  admission  had  been  acted  upon  by  the  latter,  and 
which  would  be  inconsistent  with  the  claim  on  the  part  of  the  former:  Neto 
Torh  Rubber  Co.  v.  Rothery,  1  Am.  St.  Rep.  822,  and  note;  or  the  contra- 
diction of  which  would  operate  as  a  fraud  upon  the  party  who  had  acted 
upon  it:  Humplireya  v.  Finch,  2  Id.  293,  and  note.  And  ignorance  will  not 
excuse  the  party  making  the  representations,  if  he  is  in  such  a  position  that 
be  could  have  ascertained  or  ought  to  know  the  tmth:  Titus  v.  Moore,  63 
Am.  Dec.  665;  Ma^le  v.  Kusaart,  91  Id.  214. 

Estoppel  in  Pais  should  be  Pleaded  with  same  fullness  and  particu- 
larity as  is  required  in  cases  involving  like  subjects  of  inquiry  in  suits  in 
equity;  but  if  evidence  of  the  facts  constituting  it  be  admitted  without  ob- 
jection, the  defect  in  pleading  is  waived:  Davis  v.  Davis,  85  Am.  Dec.  167> 
Estoppel  need  not  be  pleaded  under  Minneeota  code,  in  order  that  it  may  be 
given  in  evidence:  CcUdtoell  v.  AugoTt  77  Id.  Slfi. 
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ArnDAviTS.  —  It  is  Sufficient  Compliance  with  Statdtoet  PEOvraioN 
that  all  affidavits  "  shall  be  in  writing,  and  signed  by  the  party  making 
the  same,"  that  the  signature  of  the  affiant,  instead  of  being  affixed 
below  the  body  of  the  affidavit,  and  above  the  jurat,  appears  below  the 
official  signature  of  the  notary. 

AiTORNET  AS  SuRETT. — RuLB  OF  CoTTRT  IN  TEXAS,  providing  that  "no 
attorney  or  other  officer  of  the  court  shall  be  surety  in  any  cause  pending 
in  court,  except  under  special  leave  of  the  court,"  is  merely  directory; 
and  if  such  officer  or  attorney  become  a  surety  in  contravention  of  the 
rule,  his  act  is  neither  void  nor  voidable.  The  purpose  of  the  regulation 
is  sufficiently  accomplished  by  punishing  the  offender  for  contempt  of 
court,  without  holding  the  bond  a  nullity. 

Action  to  recover  the  value  of  certain  merchandise.    The 
facts  appear  in  the  opinion. 
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Wray  and  Standley,  for  the  appellants. 

Ball  and  McCart,  A.  M.  Carter^  and  R.  M.  Wynne,  for  th» 
appellees. 

Gaines,  J.  Appellants  brought  this  suit  to  recover  of  ap- 
pellees the  sum  of  $1,630,  the  alleged  value  of  certain  mer- 
chandise averred  to  belong  to  plaintiffs,  and  to  have  been 
converted  by  defendants.  The  petition  alleged  that  plaintiffs 
were  citizens  and  residents  of  the  state  of  Illinois,  and  that 
defendants  were  residents  of  Tarrant  County,  and  citizens  of 
the  state  of  Texas.  On  the  fourteenth  day  of  September,  1885^ 
the  plaintiffs  filed  a  petition  for  removal  of  the  cause  to  the 
United  States  circuit  court  for  the  northern  district  of  Texas, 
under  subdivision  3  of  section  639  of  the  Revised  Statutes  of 
the  United  States.  The  petition  was  accompanied  by  an 
afl&davit  and  bond,  to  which,  on  the  13th  of  September,  de- 
fendants filed  exceptions  in  due  form.  The  court  thereupon 
sustained  the  exceptions  to  the  bond,  and  refused  the  applica- 
tion for  the  removal  of  the  cause,  to  which  ruling  plaintiffs 
excepted.  The  cause,  having  proceeded  to  trial,  resulted  in  a 
verdict  and  judgment  for  the  defendants. 

The  plaintiffs  now  appealing  assign  as  error  the  action  of 
the  court  in  refusing  to  remove  the  cause.  Appellees  insist 
that  both  the  bond  and  affidavit  were  insufficient,  and  upon 
the  determination  of  the  question  of  their  validity  the  decision 
of  the  case  in  this  court  depends. 

The  ground  of  the  exception  to  the  affidavit  is,  that  the  sig- 
nature of  the  affiant,  David  A.  Kohn,  instead  of  being  affixed 
below  the  body  of  the  affidavit,  and  above  the  jurat,  appears 
below  the  official  signature  of  the  notary.  Waiving  the  ques- 
tion whether  a  common-law  affidavit  is  not  all  that  can  be  re- 
quired under  the  act  of  Congress,  we  are  of  opinion  that  the 
affidavit  in  controversy  must  be  held  good  under  our  own  laws. 
The  statute  provides  that  all  affidavits  "  shall  be  in  writing, 
and  signed  by  the  party  making  the  same":  R.  S.,  art.  6.  As 
to  the  place  of  the  signature,  nothing  is  said.  The  jurat  is  in 
these  words:  "Subscribed  by  the  said  David  A.  Kohn,  and  by 
him  sworn  to  before  me  this,  the  thirty-first  day  of  August, 
A.  D.  1885."  The  signature,  "  David  A.  Kohn,"  appearing 
immediately  below  the  official  designation  of  the  notary,  it  is 
apparent  that  it  was  placed  there  by  the  affiant  for  the  pur- 
pose of  subscribing  to  the  instrument.  This  meets  fully  the 
objects  of  the  law,  and  is  all  that  can  be  required. 
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The  objection  to  the  bond  is,  first,  because  it  is  signed  by 
plaintiff's  attorneys  as  sureties,  without  first  having  obtained 
leave  of  the  court;  and  second,  because  the  sureties  were,  as  al- 
leged, insolvent.  The  judgment  of  the  court  upon  the  excep- 
tions to  the  bond  shows  that  they  were  sustained  upon  the  first 
ground,  and  nothing  being  said  as  to  the  second,  we  are  to 
presume  that  the  objection  was  waived,  or  that  upon  a  hear- 
ing of  the  evidence  the  sureties  were  held  to  be  solvent. 

The  question  whether  a  bond  made  in  course  of  a  judicial 
proceeding  in  the  courts  of  our  state,  and  signed  by  an  attor- 
ney as  a  surety  in  violation  of  the  rules  of  the  court,  can  be 
held  valid  when  objected  to,  is  not  without  diflSculty.  The 
great  weight  of  authority  is,  that  if  it  is  received  and  acted 
upon  without  exception  being  made  to  it,  it  will  be  held 
good.  Such  seems  to  be  the  uniform  ruling  of  the  court  of 
king's  bench:  King  v.  Sheriff  of  Surrey,  2  East,  182;  Foxhall 
V.  Bowerman,  Id.;  Hooper  v.  Tahomdon,  1  Chit.  714,  note; 
though  a  different  rule  appears  to  have  prevailed  in  the  com- 
mon pleas:  Cokish  v.  Ross,  1  Taunt.  164.  But  we  have  found 
but  one  decision  in  the  courts  of  this  country  in  which  such  a 
bond  is  held  absolutely  void  {Cothren  v.  Connaughton,  24  Wis. 
134);  and  in  that,  the  court,  speaking  of  the  statute  incapaci- 
tating attorneys  from  becoming  sureties,  say:  "This  statute 
does  in  terms  deprive  attorneys  practicing  in  any  of  the 
courts  of  this  state  of  the  legal  power  or  ability  of  becoming 
a  surety  on  any  undertaking,  and  this  is  not  a  personal  privi- 
lege which  the  attorney  may  waive,  but  the  law  evidently  in- 
tends to  disqualify  them  from  entering  into  such  contracts." 
From  this  we  infer  that  the  language  of  the  Wisconsin  statute 
differs  materially  from  the  language  of  the  statutes  of  other 
states,  and  their  rules  of  court  upon  the  same  subject.  In 
Kentucky  they  have  a  statute  prohibiting  any  officer  from 
taking  any  attorney  as  a  surety  on  a  bail  bond;  yet,  for  the 
reason  that  it  does  not  declare  a  bond  with  such  surety  void, 
the  court  say  it  is  merely  directory,  and  hold  that  the  surety, 
though  an  attorney,  is  bound:  Holandsworth  v.  Commonwealth, 
11  Bush,  617.  Such  is  also  the  construction  placed  upon 
statutes  of  similar  import  in  Ohio,  Illinois,  Missouri,  and 
Kansas:  Sherman  v.  State,  4  Kan.  570;  Hicks  v.  Chouteau,  12 
Mo.  342;  Wallace  v.  Scoles,  6  Ohio,  429;  Jack  v.  People,  19 
111.  58. 

We  have  no  statute  upon  this  subject  which  applies  to  pro- 
ceedings in  civil  cases.    Our  rule  reads:  "No  attorney  or  oiber 
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oflBcer  of  the  court  shall  be  surety  in  any  cause  pending  in 
court,  except  under  special  leave  of  the  court":  47  Tex.  626, 
rule  50.  We  think  the  general  understanding  of  the  courts 
and  of  the  bar  in  our  state  has  been  that  the  rule  was  merely 
intended  to  protect  the  oflficers  of  the  court  against  the  impor- 
tunity of  litigants;  that  it  is  merely  directory,  and  hence  if 
an  ofl&cer  become  a  surety  in  contravention  of  the  rule,  his 
act  is  neither  void  nor  voidable.  The  purpose  of  the  regula- 
tion is  Buflficiently  accomplished  by  punishing  the  ofifender  for 
contempt  of  court  without  holding  the  bond  a  nullity.  To 
follow  even  the  modified  practice  of  the  court  of  king's  bench, 
and  to  hold  an  obligation  with  such  surety  even  voidable  upon 
exception,  is  to  apply  a  harsh  remedy  and  in  some  cases  to 
work  an  injustice,  which  the  court  in  adopting  the  rule  did 
not  contemplate. 

We  think  the  court  below  erred  in  holding  the  bond  void, 
and  for  this  error  the  judgment  will  be  reversed  and  the  cause 
remanded,  with  instruction  to  remove  the  cause  as  prayed  for 
in  the  petition  for  that  purpose. 


ArFn>AvrT  need  not  be  Signed  by  deponent,  unless  required  by  statute: 
Sheltmi  V.  Berry,  70  Am.  Dec.  326. 

Aptidavit  Defined:  SJielton  v.  Berry,  70  Am.  Dec.  326;  amendment  of 
affidavit:  Tunis  v.  Withrow,  77  Id.  117,  and  note  119;  HcUkU  ▼.  Chicago  etc 
R.  R.  Co.,  92  Id.  393. 

Affidavit  cannot  be  Used  in  Casb,  ttkless  It  is  Fbopsblt  Entitled] 
Watwn  ▼.  Reisng,  76  Am.  Dec.  746. 
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Common  Cakriebs.  —  Sleepino-oab  Compant  is  Bound  to  Exkbcisb  Rea< 
80NABLE  Cake  in  guarding  passengers  from  theft,  and  if  through  the 
want  of  such  care  the  personal  effects  of  a  passenger,  such  as  he  might 
reasonably  carry  with  him,  are  stolen,  the  company  is  liable  therefor. 

Id.  —  Company  Owning  and  Operating  Sleeping-car  is  Still  Passen- 
ger Carrier,  and  is  liable  as  such,  notwithstanding  the  fact  that  th« 
main  compensation  for  the  passenger's  transportation  was  received  by 
the  railway  company,  to  whose  train  the  sleeping-car  was  attached. 

Id,  —  If  Passenger  Retains  Exclitsivb  Custody  of  his  Baggage,  Cab- 
bier  IS  not  Responsible  for  its  loss,  unless  such  loss  results  from  th« 
carrier's  negligence,  and  the  failure  of  the  passenger  to  use  reasonable 
«ar«  in  reference  to  it  will  defeat  his  right  to  recover. 
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Action  against  the  Pullman  Palace  Car  Company  to  re- 
cover the  value  of  a  valise  and  its  contents.  The  facts  appear 
in  the  opinion. 

William  Burry,  Scott  and  Jones,  and  Todd  and  RoweU,  for 
the  appellant. 

C.  A.  Culberson,  for  the  appellee. 

Stayton,  J.  This  action  was  brought  by  the  appellee  to 
recover  the  value  of  a  valise  and  its  contents,  consisting  of 
such  articles  as  persons  traveling  need  and  usually  carry  with 
them.  The  cause  was  tried  without  a  jury,  and  a  judgment 
was  rendered  in  favor  of  the  plaintiflf. 

The  facts  are  undisputed,  and  are  in  substance  as  follows: 
At  Marshall  the  appellee  engaged  and  paid  for  a  berth  in  the 
sleeping-car  of  the  appellant,  attached  to  a  train  on  the  Texas 
and  Pacific  Railway,  his  destination  being  Dallas.  He  en- 
tered the  sleeper  carrying  his  valise,  which  he  placed  on  the 
floor  of  the  smoking-room.  When  the  train  arrived  at  Terrell 
about  night,  it  was  ascertained  that  a  wreck  between  that 
place  and  Dallas  would  cause  some  delay,  and  the  train 
backed  down  to  the  depot  and  stopped.  Pollock  then  went  to 
the  telegraph-office  to  ascertain  how  long  the  train  would  be 
delayed,  leaving  the  porter  and  conductor  of  the  Pullman 
company  in  the  sleeper.  After  remaining  at  the  telegraph- 
office  a  short  time,  he  returned,  and  on  entering  the  car  found 
that  his  valise  was  missing,  and  that  the  porter  was  not  in 
the  car.  He,  however,  found  the  conductor  in  the  rear  end 
of  the  sleeper,  to  whom  he  made  known  his  loss,  whereupon 
the  conductor  informed  him  that  he  was  then  on  his  first  trip 
as  conductor,  and  not  familiar  with  the  details  of  his  duties. 

The  loss  occurred  on  October  27, 1886,  and  the  train  reached 
Terrell  about  six  or  seven  o'clock  p.  m.  The  doors  of  the 
sleeper  were  open  when  the  appellee  returned  to  it  after  going 
to  the  telegraph-office.  The  evidence  tends  to  show  that  the 
porter  knew  that  the  appellee  deposited  his  valise  on  the  floor 
of  the  smoking-room  of  the  sleeper.  The  conclusions  of  law 
and  fact  found  by  the  judge  who  tried  the  cause  seem  not  to 
have  been  asked,  or,  at  least,  are  not  found  iii  the  transcript. 
There  is  no  evidence  tending  to  show  the  true  relation  between 
the  railway  company  and  the  appellant,  or  tending  to  show 
the  true  relation  of  the  appellant  to  persons  who,  after  having 
acquired  the  right  to  be  transported  and  to  occupy  a  berth  in 
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its  sleeper,  entered  it  with  his  baggage,  further  than  as  this 
may  appear  from  the  statement  already  made.  Enough,  how- 
ever, appears  to  show  that  the  appellant  assumed  to  the  ap- 
pellee the  duties  of  a  carrier,  and  while  it  is  evidently  true 
that  it  did  not  assume  the  duties  and  liabilities  which  the 
common  law  imposes  upon  common  carriers  as  to  ordinary 
freight,  or  the  liabilities  which  the  innkeeper  assumes  to 
guests,  yet  we  see  no  reason  why  it  should  not  be  held  respon- 
sible just  as  any  common  carrier  would  be  held  responsible 
for  a  failure  to  perform  the  duties  which  devolve  upon  the 
common  carrier  in  relation  to  the  baggage  of  a  passenger 
which  is  not  given  into  the  carrier's  exclusive  custody. 

The  true  rule,  in  this  class  of  cases,  we  believe  to  be  that 
asserted  by  the  supreme  court  of  Massachusetts  in  the  caso 
of  Lewis  V.  New  YorJc  Sleeping  Car  Co.,  28  Am.  &  Eng. 
R.  R.  Cas.  150.  In  that  case,  it  is  said  that  "  while  it  is  not 
liable  as  a  common  carrier  or  as  an  innholder,  yet  it  is  ita 
clear  duty  to  use  reasonable  care  to  guard  the  passengers  from 
theft;  and  if,  through  want  of  such  care,  the  personal  effects 
of  a  passenger,  such  as  he  might  reasonably  carry  with  him^ 
are  stolen,  the  company  is  liable  therefor.  Such  a  rule  is  re- 
quired by  public  policy,  and  by  the  true  interest  of  both  th& 
passenger  and  the  company,  and  the  decided  weight  of  author- 
ity supports  it:  Woodruff  Sleeping  Car  Co.  v.  Diehl,  84  Ind. 
474;  Pullman  Palace  Car  Co.  v.  Gaylord,  23  Am.  Law  Reg., 
N.  S.,  788." 

The  facts  that  a  railway  company  to  whose  train  a  sleeping- 
car  may  be  attached  may  not  own  such  car  or  control  its  inter- 
nal management,  and  that  the  same  may  be  under  the  control 
of  a  company  who  does  own  and  operate  such  car,  and  that 
the  minimum  compensation  for  transportation  may  be  paid  to 
the  company  to  whose  train  the  sleeper  is  attached,  do  not 
deprive  the  company  so  owning  and  operating  a  sleeping-car 
of  the  character  of  passenger  carrier;  for  the  contract  of  such 
a  company  is  not  only  that  the  passenger  may  sit  and  sleep  in 
the  car  during  the  journey  for  which  he  contracts,  but  it  goes 
further,  and  binds  the  owner  of  such  car  to  transport  the  pas- 
senger in  it,  or  some  like  carriage,  to  the  place  of  destination, 
the  passenger  having  paid  the  fare  demanded  by  both  com- 
panies. 

If  passengers  by  railway  train  retain  the  exclusive  custody 
of  their  baggage,  then  the  carrier  is  not  responsible  for  its  losa 
unless  this  results  from  the  carrier's  negligence;  and  the  fail- 
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ure  of  a  passenger  to  use  reasonable  care  in  reference  to  it  will 

-defeat  his  right  to  recover. 

In  the  case  before  us,  the  court  below,  in  the  absence  of  con- 
'-clusions  of  fact  and  law  showing  to  the  contrary,  must  be  pre- 
'^3umed  to  have  decided  this  case  in  accordance  with  the  rules 
'-we  have  announced.  This  involved  a  finding  of  fact  that  the 
'-valise  was  lost  by  reason  of  the  failure  of  the  appellant  to  use 
;  such  care  as  the  law  requires,  and  so,  without  failure  on  the 
;  part  of  the  appellee  to  use  that  care  required  of  him.     Under 

the  evidence,  we  are  not  prepared  to  hold  that  such  a  finding 
'  of  fact  was  not  authorized,  and  the  judgment  must  be  aflBrmed. 


Liability  of  Common  Carrier  for  Loss  of  Passenger's  Baooaoe: 

•'  Indianapolis  etc  R.  R.  Co.  v.  Cox,  95  Am.  Dec.  640,  and  note  644;  Louisvillt 

'  etc.  R.  R.  Co.  T.  Weaver,  42  Am.  Kep.  654,  and  note  664;  Lake  Share  etc.  R.  R. 

VCo.  V.  Fatter,  54  Id.  319;  Rome  Railroad  v.  Wimberly,  58  Id.  468;    Tower  v. 

Utica  etc  R.  R.  Co.,  42  Am.  Dec.  37,  38. 

SLEEPiNa-CAB  Company,  Dcttt  of,  as  to  Passenger's  Effects:  Illinoit 
Central  R.  R.  Co.  v.  Handy,  56  Am.  Rep.  846,  and  note  860-852;  liability  of, 
for  refusing  berth:  Lawrence  v.  Pullman  Palace  Car  Co.,  59  Id.  58;  and  ae* 
Pullman  Palace  Car  Co.  v.  Reed,  20  Id.  232. 

DnriEs  AND  Liabilities  of  Sleeping-cab  Companies.  —  In  Oeneral.  — 
The  use  of  sleeping-cars  upon  railroads  is  comparatively  recent,  and  the  ad- 
judications are  not  entirely  harmonious  as  to  the  scope  of  the  duties  and 
liabilities  of  their  owners.  The  authorities  concur,  however,  in  holding  that 
the  law  does  not  impose  upon  a  sleeping-car  company  the  severe  liability  of  an 
innkeeper  or  a  common  carrier:  See  Blum  v.  Southern  Pullman  Palace  Car  Co., 
1  Flip.  500;  Pullman  Palace  Car  Co.  v.  Smith,  73  111.  3G0;  24  Am.  Rep.  258; 
Welch  V.  Pullman  Palace  Car  Co.,  IG  Abb.  Pr.,  N.  S.,  352;  Pullman  Palace 
Car  Co.  v.  Oaylord,  23  Am.  Law  Reg.  788  (Sup.  Ct.  Ky.);  Pullman  Palace 
Car  Co.  V.  Gardner,  16  Am.  &  Eng.  R'y  Cas.  324  (Sup.  Ct.  Pa.);  Woodruff 
Sleeping  and  Parlor  Coach  Co.  v.  Diehl,  84  Ind.  474;  43  Am.  Rep.  102;  and  it 
may  be  stated  as  a  general  rule,  settled  by  the  weight  of  authority,  that  such 
companies  are  only  bound  to  employ  ordinary  care  and  watchfulness  over 
passengers  and  their  property:  Id.  They  owe  and  assume  to  their  patrons 
the  duty  of  exercising  such  reasonable  guard  over  them  and  their  property 
as  the  circumstances  admit  and  the  passenger  has  a  right  to  expect,  but  they 
do  not  incur  such  liability  as  pertains  to  common  carriers  or  innkeepers: 
IlUnois  Central  R.  R.  Co.  v.  Handy,  63  Miss.  609;  56  Am.  Rep.  846. 

Nature  of  Contract  between  Company  and  Passenger.  —  When  a  person  buys 
the  right  to  the  use  of  a  berth  in  a  sleeping-car,  tiie  ticket  he  receives  is  not 
intended  to,  and  does  not,  express  all  the  terms  of  the  contract  into  which  he 
enters;  but  this  contract  is,  for  the  most  part,  implied  from  the  nature  and 
usages  of  the  employment  of  the  company.  Thus  the  sleeping-car  company 
holds  itself  out  to  the  world  as  furnishing  safe  and  "comfortable  cars,  and 
•when  it  sells  a  ticket,  it  impliedly  stipulates  that  it  has  furnished  such  cars: 
JLewia  v.  New  York  Sleeping  Car  Co.,  123  Mass.  267,  273;  56  Am.  Rep.  852.  ' 
It  likewise  impliedly  stipulates  to  use  all  reasonable  and  proper  means  to 
preserve  order  and  decorum  in  the  sleeping-car,  to  furnish  and  keep  on  hand 
■nch  supplies  and  conveniences  as  are  usually  found  in  like  cars,  and  are  uecea- 


Oct.  1887.]     Pullman  Palace  Car  Co.  v.  Pollock.  85 

«ary  to  the  health,  comfort,  and  safety  of  passengers,  and  also  to  permit  the 
passenger  to  quietly  and  peaceably  occupy  his  berth  for  the  time  engaged: 
JVeriw  V.  Pullman  Palace  Car  Co.,  106  HI.  222;  46  Am.  Rep.  688.  On  the 
■other  band,  the  passenger  impliedly  agrees  to  conduct  himself  in  a  quiet  and 
■orderly  manner,  to  take  proper  care  of  the  berth  while  it  is  in  his  possession, 
«nd  to  give  it  up  at  the  end  of  his  journey  in  as  good  condition  as  when  assigned 
to  him,  necessary  wear  excepted:  Id.  A  sleeping-car  company  must  treat 
•all  persons  whose  patronage  it  has  solicited  with  fairness,  and  without  un- 
just discrimination.  Where  there  are  bertha  not  engaged,  it  is  the  duty  of 
the  company,  upon  the  payment  or  tender  of  the  customary  price,  to  furnish 
them  to  applicants  when  properly  called  for  by  unobjectionable  persons;  and 
it  ia  liable  for  a  breach  of  such  duty  to  the  party  injured  thereby:  Id.;  and 
see  Slum  v.  Southern  Pullman  Palace  Car  Co. ,  1  Flip.  500,  506.  But  it  is  not 
bound  to  furnish  a  berth  until  the  applicant  therefor  becomes  entitled  to 
transportation  by  the  railroad  company  a3  a  passenger;  and  he  must  also  be 
entitled  to  the  transportation  for  such  routes,  distances,  or  under  such  cir- 
cumstances as  the  latter  company  should  determine  to  be  those  under  which 
the  former  would  be  authorized  to  furnish  him  with  a  berth:  Lavrrence  v. 
Pullman  Palace  Car  Co.,  144  Mass.  1;  59  Am.  Rep.  58.  But  where,  by  the 
purchase  of  a  ticket  from  a  sleeping-car  company,  a  passenger  becomes 
rightfully  entitled  to  a  certain  berth  in  a  certain  car,  between  designated 
stations,  he  is  entitled  to  a  continuous  passage  in  such  berth,  on  such  car,  or 
in  an  equally  desirable  berth  on  an  equally  safe,  convenient,  and  comfortable 
sleeping-car,  to  his  destination;  and  for  a  breach  of  its  contract  the  company 
may  be  held  liable  in  damages:  Pullman  Palace  Car  Co.  v.  Taylor,  65  Ind. 
153;  32  Am.  Rep.  57. 

Care  Required  as  to  Passenger's  Property.  —  Although  the  rigid  liability  of 
a  common  carrier  or  innkeeper  is  not  to  be  applied  to  sleeping-car  companies, 
yet  such  companies  are  bound  to  protect  passengers  and  the  property  about 
their  persons,  especially  during  sleep.  The  cars  are  in  themselves  an  invita- 
tion to  the  traveling  public  to  enter,  and  protect  themselves  against  the 
weariness  of  a  long  journey  by  disrobing  and  sleeping;  and  the  passenger  in 
buying  and  the  company  in  selling  the  ticket  contemplate  that  this  privi- 
lege will  be  improved.  The  company,  by  accepting  compensation  under  these 
circumstances,  impliedly  undertakes  to  keep  a  reasonable  watch  over  the  pas- 
senger and  his  property:  Woodruff  Sleeping  and  Parlor  Coach  Co.  v.  Diehl,  84 
Ind.  474;  43  Am.  Rep.  102;  Lewis  v.  New  York  Sleeping  Car  Co.,  143  Mass. 
267;  56  Am.  Rep.  852.  But  the  faithful  performance  of  this  undertaking  on 
the  part  of  the  company  is  the  limit  of  its  duty  in  this  respect,  and  its  breach 
must  be  the  foundation  of  every  action  seeking  to  charge  the  company  with 
the  loss  of  articles  which  the  passenger  has  taken  with  him  upon  the  car:  Wood- 
ruff Sleeping  and  Parlor  Coach  Co.  v.  Diehl,  84  Ind.  474;  43  Am.  Rep.  102; 
Pullman  Palace  Car  Co.  v.  Gay  lord,  23  Am.  Law  Reg.  788  (Sup.  Ct.  Ky.). 
The  company  can  only  be  made  responsible  by  evidence  of  its  neglect  to  keep 
that  reasonable  guard  which  its  contract  implies  that  it  will:  Illinois  Central 
B.  R.  Co.  V.  Handy,  63  Miss.  609;  56  Am.  Rep.  846.  The  mere  fact  that 
property  was  lost  while  under  the  exclusive  control  of  the  passenger,  unac- 
companied by  any  other  proof,  raises  no  presumption  of  negligence  on  the 
part  of  the  company:  Tracy  v.  Pullman  Palace  Car  Co.,  67  How.  Pr.  154; 
and  see  Pullman  Palace  Car  Co.  v.  Smith,  73  111.  360;  24  Am.  Rep.  258;  Hillia 
V.  Chicago  etc.  R.  R.  Co.,  72  Iowa,  228.  But  where  the  doors  of  the  car  are  left 
open  and  unguarded,  so  that  unauthorized  persons  may  enter,  or  the  officers 
charged  with  the  care  of  the  car  leave  it  witb'^ut  that  supervision  by  them 
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which  the  passengers  have  a  right  to  rely  on,  this  is  held  to  be  snch  negligence 
as  would  render  the  company  liable  for  a  loss:  Woodruff  Sleeping  and  Parlor 
Coach  Co.  V.  Dkhl,  84  Ind.  474;  43  Am.  Rep.  102;  nilnois  Central  R.  i?.  Co.  v. 
Handy,  63  Miss.  609;  56  Am.  Rep.  846;  Blum  v.  Southern  Pullman  Palace  Car 
Co.,  1  Flip.  500.  In  such  case,  its  liability  is  limited,  however,  to  the  loss  of 
Buch  articles  as  are  usually  carried  by  a  passenger,  and  to  such  a  sum  of  money 
as  may  be  deemed  reasonably  necessary  for  traveling  expenses:  Id.;  Pullman 
Palace  Car  Co.  v.  Gardner,  16  Am.  &  Eng.  R.  R.  Cas.  324  (Sup.  Ct.  Pa.). 
And  if  the  party  sustaining  the  loss  was  guilty  of  negligence  which  contrib- 
uted thereto,  there  can  be  no  recovery  against  the  company:  Whitney  v.  Pull- 
man Palace  Car  Co.,  143  Mass.  243.  But  a  sleeping-car  company  cannot 
avoid  its  liability  by  posting  in  the  car  a  notice  disclaiming  responsibility  for 
personal  property  in  berths,  if  the  notice  is  not  known  to  the  passenger:  Lewia 
V.  New  York  Sleeping  Car  Co.,  143  Id.  267;  56  Am.  Rep.  852, 

Liability  for  Personal  Injury  to  Passenger.  —  A  sleeping-car  company  is 
liable  for  personal  injuries  sustained  by  a  passenger  through  the  negligent  or 
wrongful  act  of  its  servant,  when  done  within  the  scope  or  general  course  of 
his  employment.  But  the  injuries  must  be  the  natural  and  proximate  con- 
sequence of  such  wrongful  act,  otherwise  there  can  be  no  recovery:  Pullman 
Palace  Car  Co.  v.  Barker,  4  Col.  344.  It  is  immaterial,  however,  that  the 
wrongful  act  was  done  contrary  to  orders,  and  a  sleeping-car  company  waa 
held  liable  to  a  passenger  injured  by  the  negligence  of  its  porter  in  letting  a 
pistol  carried  by  him  fall  upon  the  floor  of  the  car,  although  he  was  carry- 
ing the  pistol  for  a  passenger,  and  had  been  expressly  forbidden  to  carry  any 
baggage  for  passengers:  Hdnrich  v.  Pullman  PalaceCarCo.,  10 Saw.  80.  But 
a  railway  passenger  traveling  in  the  coach  of  a  sleeping-car  company,  who 
sustains  an  injury  through  the  negligence  of  such  company,  may  maintain  an 
action  therefor  against  the  railroad  company:  Railroad  Company  v.  Walrath, 
38  Ohio  St.  461;  43  Am.  Rep.  433;  for,  in  the  absence  of  notice  that  the  rail- 
road company  will  not  be  liable  for  defective  appliances  in  the  sleeping-car, 
or  for  the  negligence  of  the  servants  of  the  sleeping-car  company,  a  passen- 
ger may  well  assume  that  the  whole  train  is  under  one  general  management: 
Id.  And  the  law  will  not  permit  a  railroad  company,  engaged  in  the  business 
of  carrying  persons  for  hire,  through  any  device  or  arrangement  with  a  sleep- 
ing-car company  whose  cars  are  used  by  the  railroad  company,  and  constitute 
a  part  of  its  train,  to  evade  the  duty  of  providing  proper  means  for  the  safe 
conveyance  of  those  whom  it  has  agreed  to  convey:  Pennsylvania  Company  v. 
Roy,  102  U.  S.  451;  Tliorpe  v.  New  York  etc.  R.  R.  Co.,  76  N.  Y.  402;  32  Am. 
Rep.  325;  and  see  Kinsley  v.  Railroad  Company,  125  Mass.  54;  28  Am.  Rep. 
200.  So,  in  an  SMstion  against  a  railroad  company  to  recover  for  baggage  lost 
through  the  negligence  of  the  porter  of  a  sleeping-car,  it  was  held  that  the 
railroad  company  was  liable  for  the  loss,  and  that  no  contracts  with  the 
sleeping-car  company  could  relieve  the  railroad  company  from  such  liability: 
LouinilU  etc  R.  R.  Co.  v.  KatMenbroger,  16  Lea,  380;  67  Am.  Rep.  230. 
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EiOEDAN  V.  Britton. 

[69  Texas,  198.] 

Attaobment.  —  It  is  not  requisite  to  the  validity  of  a  levy  of  attachment 
on  real  estate  that  the  officer  should  go  upon  the  land,  or  into  its 
vicinity,  in  making  the  levy.  The  lien  acquired  upon  property  attached 
dates  from  the  time  the  officer  indorses  the  levy  on  the  writ;  and  with- 
out such  indorsement  the  levy  is  invalid,  whatever  other  acts  may  have 
been  performed  by  the  officer  in  making  it. 

Id.  —  Levy  under  Writ  of  Attachment  is  not  Void  as  against 
Creditor  Claiming  under  a  junior  attachment,  because  of  an  insuffi- 
cient description  of  the  property,  the  description  given  at  the  time  the 
levy  was  indorsed  upon  the  writ  and  signed  by  the  officer  being, 
"also  storehouse  and  lots,"  it  being  conclusively  shown  that  the  attor- 
ney for  the  junior  attaching  creditor  well  knew  what  property  was 
intended  to  be,  and  actually  was,  levied  on. 

Id. — Lien  ov  Attachment  is  not  Forfeited  by  Delay  in  Returning 
Writ,  which  was  issued  in  February,  1882,  and  returned  in  January, 
1883,  it  appearing  that  the  attorneys  for  the  attaching  creditor  used  due 
diligence  and  made  repeated  efiforts  to  procure  the  return  of  the  writ. 

Both  parties,  appellant  and  appellee,  claimed  title  to  the 
two  lots  in  controversy,  under  J.  M.  Cupp  &  Co.,  and  through 
eheriff's  sales  made  under  judgments  rendered  in  attachment 
suits  against  Cupp  &  Co.,  foreclosing  attachment  liens.  The 
appellee  claimed  through  such  a  sale  made  July  3,  1883,  un- 
der a  judgment  rendered  May  19,  1883,  against  J.  M.  Cupp  & 
Co.,  and  a  deed  from  the  sheriff  conveying  the  property  to  the 
appellee.  The  appellant  claimed  through  a  sale  made  June 
6,  1882,  under  a  judgment  rendered  March  10,  1882,  against 
the  said  J.  M.  Cupp  &  Co.,  and  a  sheriff's  deed  to  Jeremiah 
Riordan,  the  husband  of  the  appellant,  Josephine,  and  father 
of  the  other  appellants.  Jeremiah  Riordan  took  possession  of 
the  property  a  few  days  after  his  purchase,  and  afterwards 
died.  Twenty-one  writs  of  attachment  against  Cupp  &  Co., 
including  the  two  involved  in  this  suit,  were  placed  in  the 
hands  of  the  deputy  sheriff  of  Mitchell  County  within  a  few 
days  of  the  same  date,  and  were  numbered  from  one  to  twenty- 
one,  in  the  order  he  received  them.  The  writ  under  which 
appellee  claims  was  numbered  eight,  and  that  under  which 
appellants  claim  was  numbered  twelve.  Writ  number  eight 
was  issued  February  10,  1882,  and  placed  in  the  hands  of  the 
oflficer  in  the  morning  of  February  12,  1882,  with  instructions 
from  the  attorney  for  the  plaintiff  to  levy  it  upon  the  stock  of 
goods  and  the  lots  in  controversy,  which  were  then  owned  by 
and  in  the  possession  of  Cupp  &  Co.  The  officer  went  with 
the  attorney  into  the  storehouse  upon  the  lots  in  controversy, 
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and  there  publicly  declared  in  the  presence  of  witnesses  that 
he  levied  the  writ  upon  the  stock  of  merchandise  and  the  lots 
in  controversy.  To  the  attorney's  proposal  then  to  indorse 
the  levy  upon  the  writ,  the  officer  said  he  would  get  a  correct 
description  of  the  lots,  and  indorse  the  levy  on  the  writ. 
This  writ  was  returnable  to  the  spring  term,  1882,  and  it 
appeared  from  the  sheriff's  return  indorsed  thereon  that  it 
was  levied  upon  the  property  in  controversy,  describing  it,  on 
February  12,  1882,  but  was  not  returned  until  January  2, 
1883.  Writ  number  twelve  was  issued  February  14,  1882, 
and  placed  in  the  hands  of  the  officer  on  the  same  day,  with 
instructions  from  the  attorney  for  the  plaintiffs  to  levy  it  upon 
the  same  property  that  he  had  been  instructed  to  levy  num- 
ber eight  upon.  No  indorsement  of  levy  was  made  by  the 
officer  upon  any  of  the  writs  of  attachment  against  Cupp  & 
Co.  until  about  February  20,  1882,  when  R.  H.  Looney, 
counsel  for  the  plaintiffs  in  writ  number  twelve,  wrote  the 
returns  upon  all  the  writs  of  attachment  for  the  officer,  in  the 
order  the  writs  were  numbered,  and  the  returns  were  signed 
by  the  officer.  After  indorsing  upon  writ  number  eight  the 
levy  upon  the  stock  of  goods,  Looney  added,  "also  storehouse 
and  lots,"  by  direction  of  the  officer,  without  giving  numbers 
of  lots  or  block.  The  levy  indorsed  upon  writ  number  twelve 
correctly  described  the  property  in  controversy.  In  October, 
1882,  after  the  return  day  of  writ  number  eight,  but  before  it 
was  returned,  the  officer  amended  his  levy  by  adding  a  more 
specific  and  correct  description  of  the  property.  Jeremiah 
Riordan  had  actual  notice  in  March,  1882,  that  writ  number 
eight  had  been  levied  on  the  property  in  controversy;  but 
Schneider  and  Davis,  plaintiffs  in  writ  number  twelve,  both 
testified  that  they  never  heard  of  such  levy.  Other  facts  ap- 
pear in  the  opinion. 

J.  D.  Martin,  for  the  appellant. 
BaU  and  McCart,  for  the  appellees. 

Acker,  J.  It  is  provided  by  our  Revised  Statutes  that  "  the 
writ  of  attachment  shall  be  levied  in  the  same  manner  as  is, 
or  may  be,  the  writ  of  execution":  Art.  167.  It  is  further 
provided  that  "  in  order  to  make  a  levy  on  real  estate,  it  shall 
not  be  necessary  for  the  officer  to  go  upon  the  ground,  but  it 
shall  be  sufficient  for  him  to  indorse  such  levy  upon  the  writ ": 
Art.  2291. 
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In  Sanger  Brothers  v.  TrammelU  66  Tex.  361,  it  is  said:  " This 
is  but  declaratory  of  what  the  law  was  previous  to  the  adop- 
tion of  the  Revised  Statutes:  Hancoch  v.  Henderson,  45  Id.. 
479.  Neither  the  statutes  nor  the  decisions  of  this  state  have- 
recognized  any  other  method  except  this  of  making  a  levy 
upon  land;  and  without  some  statutory  provision,  the  mode- 
adopted  in  Texas  seems  to  not  only  be  the  proper,  but  the- 
necessary,  method  of  making  the  levy:  Drake  on  Attach- 
ments, sec.  236.  Whatever  other  acts  may  be  performed  by 
the  sheriflF  in  making  the  levy,  the  indorsement  upon  the  exe* 
cution  or  attachment  must  take  place  before  the  levy  is  com- 
plete. All  other  steps  are  unnecessary,  and  none  of  them,  by 
force  of  our  laws,  can  give  validity  to  a  levy  unaccompanied 
by  an  indorsement.  Hence,  from  the  time  of  making  the 
indorsement  must  be  dated  the  lien  acquired  upon  the  prop- 
erty." 

We  therefore  conclude  that  the  court  erred  in  its  finding: 
that  the  act  of  an  oflBcer,  in  going  upon  the  premises  on  the 
morning  of  the  12th  of  February,  1882,  and  there  declaring 
that  he  levied  the  writ,  under  which  appellee  claims,  upon  the 
property  in  controversy,  constituted  a  valid  levy.  But  is  this 
such  error  as  requires,  under  the  facts  of  this  case,  a  reversal 
of  the  judgment  below?  We  think  not;  for  it  conclusively 
appears,  from  the  evidence,  that  the  levy  was  indorsed  upon 
the  writ  under  which  appellee  claims  prior  to  the  indorsement 
of  the  levy  upon  the  writ  under  which  appellant  claims. 

It  is  insisted  by  appellant  that  the  levy  upon  the  writ  under 
which  appellee  claims  is  void,  for  want  of  sufl&cient  descrip- 
tion of  the  property,  the  description  given  at  the  time  the 
levy  was  indorsed  upon  the  writ  and  signed  by  the  officer 
being,  "also  storehouse  and  lots."  Without  deciding  that 
this  description  would  be  sufficient  generally,  or  in  any  other 
case,  we  hold  that,  under  the  facts  of  this  case,  it  accom- 
plished all  that  the  most  specific  description  could  have  done^ 
BO  far  as  the  interest  of  appellants  is  concerned.  It  is  conclu- 
sively proven  that  Looney,  who,  at  the  time  he  wrote  the  in- 
dorsements upon  the  writs,  was  attorney  for  Schneider  and 
Davis,  plaintiffs  in  the  writ  under  which  appellant  claims^ 
knew  that  the  officer  intended  the  levy  to  apply  to  the  prop- 
erty in  controversy.  His  clients  were  as  much  bound  by  this 
knowledge  of  his  as  they  would  have  been  had  the  fact  been 
♦communicated  to  them  personally:  Givens  v.  Taylor,  6  Tex. 
815;  Van  Hook  v.  Walton,  28  Id.  72;  Catlin  v.  Bennatt,  47  Id. 
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171;   Hanington  v.   United  States,  11  Wall.  856;    Story  on 
Agency,  sees.  24,  140;  1  Story's  Eq.  Jur.,  sec.  408,  and  note. 

It  clearly  appears,  from  the  evidence,  that  one  of  the  attor- 
neys for  plaintiff  in  the  writ  under  which  appellee  claims 
gave  Jeremiah  Riordan  actual  notice,  in  March,  before  he 
purchased  in  June,  that  the  writ  under  which  appellee  claims 
had  been  levied  on  the  property.  We  think,  therefore,  that 
the  court  did  not  err  in  finding  that  Riordan  was  not  an  inno- 
cent purchaser. 

Appellants  contend  that  the  court  erred  in  overruling  their 
objection  to  the  testimony  of  the  witness  Looney,  given  on 
•cross-examination,  "  because  there  were  no  allegations  in  ap- 
pellee's pleadings  to  authorize  such  evidence."  The  witness 
-was  introduced  by  appellant,  and  had  testified  to  having 
written  the  levy  and  return  on  the  writ  under  which  appellee 
claims,  and  that  there  was  no  description  given  of  the  prop- 
erty in  the  levy  at  the  time  it  was  signed  by  the  ofiicer  other 
than  "  storehouse  and  lots."  Appellee  had  alleged,  in  his 
supplemental  petition,  that  plaintiflF  in  the  writ  under  which 
appellant  claims  had  notice  of  the  prior  levy  of  the  writ  under 
which  appellee  claims,  and  that  Jeremiah  Riordan  had  no- 
tice. The  testimony  was  admissible,  under  the  allegations, 
in  explanation  of  qualification  of  statements  made  by  the  wit- 
ness on  his  direct  examination,  as  it  was  also  for  the  purpose 
of  proving  notice  upon  clients  of  the  witness:  Givena  v.  Tay- 
lor, 6  Tex.  321,  and  authorities  supra. 

It  is  insisted  by  appellant  that  the  laches  of  plaintiflF  in  the 
writ  under  which  appellee  claims,  in  failing  to  have  it  returned 
until  January,  1883,  was  a  forfeiture  of  the  levy  as  to  appel- 
lant. It  appears  that  the  attorneys  for  plaintiflF  in  the  writ 
■made  repeated  eflForts  to  have  it  returned  by  the  sheriflF  of 
Mitchell  County,  and  in  a  contest  upon  that  issue  between 
the  plaintiflF  and  defendant  in  that  writ  this  court  held  that 
the  lien  was  not  lost:  City  Bank  v.  Cupp,  59  Tex.  268.  The 
plaintiflFs  in  the  writ  under  which  appellant  claims,  and  Rior- 
•dan,  the  purchaser  thereunder,  both  had  notice  of  the  prior 
levy  of  the  writ  under  which  appellee  claims,  and  we  con- 
•clude  that  the  lien  was  not  forfeited. 

We  find  no  error  in  the  record  that  we  think  requires  rever- 
sal, and  it  is  our  opinion  that  the  judgment  of  the  district 
court  should  be  afiirmed. 

To  CoNSTrruTB  Valid  Levy  on  Land,  sheriflf  need  not  go  upon  it:  Set 
Duncan  v.  Matney,  77  Am.  Dec.  575,  and  note. 
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Levy  of  Attachment,  Validitt  of:  Allen  v.  McColla,  96  Am.  Dec.  56, 
and  note  64;  what  essential  to:  Hollister  v.  Goodale,  21  Id.  674,  and  note  677; 
see  Freeman  on  Executions,  sec.  280  a,  280  b. 

Writ  of  Attachment  Void  by  reason  of  misnomer  of  defendant  therein: 
Dutton  V.  Simmons,  20  Am.  Rep.  729. 

Writ  of  Attacgqient  is  only  Effectual  to  change  title  to  goods  from 
the  time  of  its  levy:  Taffts  v.  Manlove,  73  Am.  Dec.  610. 


Lane  v.  Philips. 

[69  Texas,  240.] 
Homesteads.  —  Max  and  Woman,  Liyinq  Tooethsb  in  Adui/tery,  do 
not  Constitutk  Family,  within  the  meaning  of  the  law  exempting  the 
homestead  from  forced  sale  under  execution.  But  a  father,  and  his  ille- 
gitimate children  living  with  him,  constitute  a  family  such  as  may  assert 
homestead  rights,  and  such  rights  cannot  be  defeated  by  the  fact  that 
the  father  permitted  a  woman  with  whom  he  unlawfully  cohabited  to 
dwell  on  the  land. 

Action  of  trespass  to  try  title.     The  opinion  states  the  case. 

S.  W.  Blount,  for  the  appellant. 

Rufvs  Pricey  for  the  appellee. 

Stayton,  J.  This  is  an  action  of  trespass  to  try  title,  which 
was  instituted  by  the  appellant,  and  tried  without  a  jury.  It 
appears,  from  the  conclusions  of  fact  filed,  that  the  appellant 
was  the  owner  of  the  land,  and  that  a  judgment  was  obtained 
against  him  on  which  an  execution  issued,  and  this  was  levied 
on  the  land  in  controversy,  which  was  subsequently  sold,  and 
at  that  sale  the  appellee  became  the  purchaser.  Those  pro- 
ceedings were  found  to  be  regular  and  suflScient  to  pass  title 
to  the  appellee,  unless  the  property  was  the  homestead  of  the 
appellant  at  the  time  of  the  levy.  The  facts  bearing  on  that 
question  are  thus  stated  in  the  conclusions  of  fact:  "At  the 
date  of  said  levy  plaintiff  was  a  single  man,  had  never  been 
married,  but  was  living  in  a  house  on  said  land,  occupying 
the  same  as  a  home,  and  had  so  resided  more  than  five  years 
before  said  time;  that  he  had  living  with  him  a  woman, 
with  whom  he  had  lived  and  cohabited  for  more  than  twelve 
years  before  the  levy,  and  two  illegitimate  children,  of  whom 
he  was  the  father  and  said  woman  the  mother;  that  he  and 
said  woman  and  children  lived  together  in  all  respects  as  hus- 
band and  wife  and  children,  except  that  he  and  said  woman 
had  never  been  married." 
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It  further  appears  that  part  of  the  land  was  cultivated. 
There  is  also  a  finding  that  a  sister  of  the  appellant  and  her 
children  lived  on  the  land,  which  was  contiguous  to  some 
owned  by  her;  but  as  this  fact  bears  no  influence  upon  the 
decision  which  will  be  made  upon  this  appeal,  the  particulars 
of  the  sister's  occupancy  need  not  be  stated. 

The  court  found  that  such  an  aggregation  of  persons  did  not 
constitute  a  family,  within  the  meaning  of  the  law  exempting 
the  homestead  from  forced  sale,  and  entered  a  judgment  in 
favor  of  the  defendant.  The  correctness  of  this  conclusion  is 
the  sole  question  in  the  case,  the  tract  of  land  containing  less 
than  two  hundred  acres. 

It  is  very  clear  that  a  family,  such  as  is  contemplated  by 
the  constitution  and  laws  exempting  the  homestead  from 
forced  sale,  cannot  be  made  up  with  constituents  consisting 
only  of  a  man  and  a  woman  living  together,  as  were  the  appel- 
lant and  the  woman  with  whom  he  was  living.  The  law  pro- 
hibits and  makes  penal  such  cohabitation  as  existed  between 
the  appellant  and  the  woman  with  whom  he  lived;  and  it 
never  was  intended  that  persons  so  associated,  and  living  in 
plain  violation  of  law,  should  be  deemed  a  family,  which  it  is 
the  purpose  of  the  homestead  exemption  to  protect.  To  con- 
stitute a  family,  within  the  meaning  of  the  law  giving  the 
homestead  exemption,  the  persons  who  dwell  together  must 
not,  in  the  fact  of  so  doing,  be  violators  of  the  law  of  the  land. 

If,  however,  the  relationship  between  the  appellant  and  the 
children  who  lived  with  him  be  such  as  to  constitute  these 
persons  a  family,  then  his  homestead  right  must  be  recognized 
and  enforced,  notwithstanding  the  fact  that  his  cohabitation 
with  the  woman  was  illegal;  for  the  homestead  right  existing 
by  reason  of  and  for  the  protection  of  the  family,  of  whomso- 
ever composed,  cannot  be  defeated  by  the  fact  that  the  head 
of  the  family  permitted  another  person,  with  whom  he  unlaw- 
fully cohabited,  to  dwell  on  the  land:  Whitehead  v.  Topp,  69 
Mo.  415.  There  has  been  much  controversy  as  to  the  rela- 
tionship which  must  exist  between  persons  dwelling  together 
to  constitute  a  family,  within  the  meaning  of  the  laws  giving 
the  homestead  exemption;  but  we  will  not  attempt  to  recon- 
cile them,  or  lay  down  a  rule  which  can  be  applied  in  all 
cases.  If  the  children  who  live  with  the  appellant  had  been' 
born  unto  him  in  wedlock,  no  one  would  question  that  they 
and  he  would  constitute  a  family  entitled  to  homestead  ex- 
emption, though  he  was  living  with  a  mistress.     They,  how- 
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ever,  were  not  so  born  unto  him;  and  while  they  are  his  chil- 
dren in  fact,  the  rules  of  the  common  law  refuse  to  recognize 
them  as  his  children,  to  impose  upon  him  the  duties  and 
obligations  which  the  lawful  father  cannot  avoid,  or  to  confer 
upon  them  the  right  to  support  and  paternal  care  which  the 
child  begotten  in  wedlock  has. 

The  harshness  of  this  rule  has  long  been  felt  in  England, 
and  in  some  of  the  states  statutes  have  existed,  and  still  ex- 
ist, which  compel  the  father  of  an  illegitimate  child  to  support 
it  or  contribute  to  its  support.  Such  statutes  well  illustrate 
the  fact  that  such  a  father  does  not  sustain  the  same  relation 
to  his  illegitimate  child,  with  reference  to  obligation  to  support 
it,  as  one  not  so  related  to  it  does.  Upon  what  theory  can 
statutes  such  as  we  have  referred  to  be  held  valid?  It  has 
usually  been  said  the  state  has  the  power  to  pass  such  laws 
in  order  to  protect  the  public  from  liability  to  support  the 
child,  and  this  may  be  admitted;  but  if  there  be  no  liability 
resting  on  the  father  to  support  the  child  other  than  such  as 
he  must  bear  in  common  with  other  members  of  society, 
whence  the  power  to  impose  upon  him  the  entire  burden?  A 
statute  which  would  require  A  to  support  the  child  of  B  would 
most  probably  be  held  contrary  to  such  constitutional  provis- 
ions as  provide  for  equality  in  public  burdens,  or  would  be 
held  to  be  the  exercise  of  an  arbitrary  power  inconsistent  with 
that  relation  between  the  state  and  the  citizen,  which  all  gov- 
ernments not  thoroughly  despotic  recognize.  Such  statutes  as 
we  have  referred  to  are  standing  protests  against  the  common- 
law  rule  as  to  the  obligation  of  a  father  to  support  his  illegiti- 
mate child. 

They  recognize,  however,  not  only  the  high  moral  obligation 
the  father  is  under  in  such  cases,  but  also  the  natural  obliga- 
tion which  the  common  law,  for  reasons  of  public  policy,  re- 
fused to  enforce;  for  it  would  be  diflficult  to  justify  a  law 
embracing  or  imposing  a  personal  obligation,  upon  the  sole 
ground  that  its  enforcement  would  compel  the  performance  of 
a  merely  moral  duty.  There  is  a  natural  obligation  on  one 
\frho,  out  of  wedlock,  has  brought  a  child  into  existence,  to 
support  it  during  the  years  of  its  inability  to  take  care  of 
itself. 

If  a  statute  existed  in  this  state  which  authorized  the 
father  of  an  illegitimate  child  to  have  its  custody  and  made 
him  liable  for  its  support,  no  one  would  question  that  such  a 
father  and  child,  living  together,  would  constitute  a  family. 
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If,  without  a  statute,  the  father  recognizes  his  natural  and 
moral  obligation  to  the  child  and  takes  it  to  his  home  and 
there  supports  it,  is  his  ability  to  do  this  to  be  restricted  by 
withholding  from  him  the  exemption  which  he  would  be  en- 
titled to  if  he  did,  under  legal  compulsion,  that  which  he  does 
voluntarily?  Such  is,  in  our  opinion,  not  the  spirit  of  the  laws 
giving  exemptions.  No  stronger  natural  or  moral  obligation 
could  rest  on  the  appellant  than  that  which  he  is  under  to 
support  his  children  who  live  with  him,  illegitimate  though 
they  be;  and  we  are  unwilling  to  hold  that  nothing  short  of  a 
legal  obligation  to  support  them  will  8ufl5ce  to  make  them  con- 
etituents  of  his  family. 

This  case,  in  its  facts,  is  much  like  the  case  of  Bell  v.  Reach, 
80  Ky.  44.  In  that  case,  property  claimed  to  be  exempt  was 
seized  and  sold  under  execution,  and  it  appeared  that  the 
person  claiming  the  exemption  without  marriage  had  lived 
with  a  woman  for  about  twenty  years,  she  passing  for  his  wife 
and  having  by  him  one  son,  then  about  nineteen  years  of  age. 
The  father,  mother,  and  son,  constituted  the  family,  and  in  dis- 
posing of  the  case  the  court  said:  "  It  may  be  true  that  the 
appellee  and  the  woman  residing  with  him  were  living  in 
adultery,  and  that  he  may  not  have  been  strictly  under  any 
natural  or  legal  obligation  to  support  her;  and  counsel  for  ap- 
pellant contends  that  it  would  be  against  public  policy,  as  well 
as  the  spirit  of  the  exemption  laws,  to  treat  persons  thus 
dwelling  together  as  entitled  to  its  salutary  provisions.  But 
it  is  not  necessary  to  decide  how  the  exemption  laws  should  be 
construed  or  administered,  if  they  alone  were  to  be  affected. 
For  whatever  may  be  their  ofifenses,  or  the  relation  they  sustain 
to  each  other,  appellee  was  under  a  natural  and  moral  obliga- 
tion to  support  his  infant  son,  though  he  may  have  been  born 
out  of  wedlock;  and,  so  far  from  being  against,  it  is  in  ac- 
cordance with,  the  spirit  of  the  law,  as  well  as  public  policy, 
that  he  should  be  treated  as  a  member  of  the  family  of  ap- 
pellee." 

We  are  of  the  opinion  that  the  appellant  and  his  children 
constituted  such  a  family  as  is  entitled  to  the  homestead  ex- 
emption, that  the  property  in  controversy  was  not  subject  to 
forced  salo,  and  that  judgment  should  have  been  rendered  in 
his  favor. 

The  judgment  of  the  district  court  will  be  reversed  and  here 
rendered  in  favor  of  the  appellant. 

It  is  so  ordered. 
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What  CoNSTmrrES  "  Family  "  ■within  Meaning  of  Exemption  Laws: 
See  the  extended  note  to  Wade  v.  Jones,  CI  Am.  Dec.  586-592. 

Wife  as  "Head  of  Family"  within  Meaning  of  Homestead  Law: 
See  McFee  v.  O'Bourke,  3  Am.  St.  Rep.  579.  As  to  what  constitutes  family 
within  meaning  of  homestead  law,  see  Wilson  v.  Cochran,  98  Am.  Dec.  553j 
Beaton  v.  Marshall,  99  Id.  683,  and  note  684. 

Homestead  Statutes  are  to  be  Liberally  Construed:  JRigga  v.  5ter- 
ling,  1  Am.  St.  Rep.  554;  Deere  v.  Chapman,  79  Am.  Dec.  350. 

Wife's  Forfeiture  of  Homestead  Right  by  Abandoning  her  Hus- 
band: Succession  of  Christie,  96  Am.  Dec.  414, -note. 

Wife  Permanently  Separated  from  her  Husband  by  Agreement, 
AFTER  HIS  Neglect  to  Support  Her,  may  Acquire  a  Homestead:  Ken- 
ley  V.  Hudelson,  39  Am.  Rep.  31. 

Parent,  though  never  Married,  may  Buccessfally  claim  a  homestead,  if 
he  has  living  with  him  his  illegitimate  child,  who  ia  entitled  to  protection  and 
■upport:  Ellis  v.  White,  47  Cal.  73. 


International  etc.  Eaileoad  Company  v.  Tele- 
phone ETC.  Company. 

[69  Texas,  277.] 

Damages.  —  Although  Sense  op  Wrong  or  Insult  mat  not  CoNSTrnrrE 
Legal  Basis  for  Exemplary  Damages  in  an  action  by  a  corporation 
for  a  malicious  and  oppressive  trespass  committed  upon  its  property,  yet 
when  the  result  of  such  trespass  is  to  impair  the  credit  of  the  corpora- 
tion  and  subject  it  to  the  expense  of  litigation,  for  these  injuries  it  is  en- 
titled to  claim  such  damage. 

Evidence.  —  In  Action  against  Corporation  for  Malicious  Trespass, 
declarations  made  by  a  servant  of  the  defendant  indicating  his  own  reck- 
less indifference  to  consequences  regarding  the  trespass  are  inadmissible 
in  evidence.  But  other  declarations  of  such  servant  in  regard  to  the 
trespass  complained  of,  made  before  its  completion,  and  concerning  a 
matter  within  the  scope  of  his  authority,  are  admissible,  as  tending  to 
show  the  animus  of  the  defendant. 

Id.  —  Conclusion  of  Witness.  —  The  testimony  of  a  witness  that  he  knew 
the  meaning  of  an  order  to  "work  "  a  train  between  two  stations  named, 
but  not  stating  what  that  meaning  was,  is  not  open  to  the  objection  that 
it  states  the  conclusion  of  the  witness. 

Damages.  —  Exemplary  Damages,  when  Allowed,  should  bb  Propor- 
tioned to  the  actual  damages  sustained;  and  ten  thousand  dollars  exem- 
plary damages,  when  the  actual  damages  found  by  the  jury  were  but  two 
hundred  dollars,  is  clearly  excessive,  and  should  be  set  aside.  Such  dis- 
'  proportion  manifests  that  the  jury  were  influenced  by  passion,  prejudice, 
or  partiality. 

Action  to  recover  damages  for  a  malicious  trespass.     Th» 
opinion  states  the  case. 

Hutcheson  and  Franklin,  for  the  appellant. 

Waelder  and  Upson,  for  the  appellee. 


46  Railroad  Co.  v.  Telephone  etc.  Co.        [Texas, 

Gaines,  J.  This  was  an  action  brought  in  the  court  below 
by  the  appellee  against  the  appellant  to  recover  damages, 
actual  and  exemplary,  for  the  destruction  by  appellant's 
agents  and  servants  of  a  portion  of  appellee's  telegraph  and 
telephone  line. 

The  first  question  presented  is  raised  by  the  assignment 
that  the  court  erred  in  overruling  appellant's  exception  to  so 
much  of  the  petition  as  sought  to  recover  exemplary  damages. 
The  plaintiff  sued  as  a  corporation;  and  appellee  contends  that 
a  corporation  can,  in  an  action  of  this  sort,  recover  only  actual 
damages.  In  their  written  argument  in  support  of  this  posi- 
tion, counsel  frankly  admit  that  they  have  found  no  direct 
decision  upon  the  point,  either  by  our  courts,  or  the  courts  of 
other  states,  or  of  England.  It  is  argued,  however,  that  such 
damages  are  never  awarded  solely  by  way  of  punishment,  but 
are  given  in  a  proper  case  for  the  purpose  of  example  and 
punishment,  as  a  compensation  for  mental  pain  sufifered  by 
the  plaintiff  by  reason  of  the  outrages  or  oppressive  conduct  of 
the  defendant;  and  that  a  corporation,  being  an  artificial  per- 
son, and  having  no  mind  to  sufier,  is  incapable  of  receiving 
the  specific  injury  upon  which  such  damages  must  be  based. 

It  may  be  diflBcult  to  defend,  upon  sound  reasoning,  the 
doctrine  of  vindictive  damages  now  so  firmly  intrenched  in 
the  common  law,  upon  the  theory  that  they  are  allowed  alone 
for  the  purpose  of  punishment  and  the  good  of  society;  but 
admitting,  for  the  argument's  sake,  that  the  position  of  coun- 
sel upon  this  point  is  correct,  it  must  be  answered  that  there 
are  other  elements  of  injury  besides  "  the  sense  of  wrong  or 
insult"  which  offered  a  legal  basis  for  exemplary  damages; 
such,  for  example,  as  loss  of  credit  and  expense  of  litigation. 
These  injuries  corporations  may  suffer  as  well  as  individuals; 
and  hence  we  conclude  that  when  a  malicious  and  oppressive 
trespass  is  committed  upon  their  property,  they  have  the  right 
to  claim  such  damages,  the  amount  to  be  fixed  by  the  jury,  as 
in  other  cases,  in  some  proportion  to  the  actual  damage  and 
the  detrimental  consequences  to  the  plaintiff  proved  upon  the 
trial. 

With  one  exception,  the  declarations  of  Painter  to  R.  J. 
Brackenridge  —  the  admission  of  which  is  complained  of  in 
the  second  assignment  of  error  —  were  properly  admitted  in 
evadence.  Painter  was  in  the  employment  of  defendant,  and 
the  testimony  shows  that  he  was  its  agent,  charged  with  the 
duty  of  removing  plaintiff's  poles  from  the  right  of  way.    The 
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declarations  were  about  a  matter  in  the  scope  of  his  authority, 
and  before  the  transaction  to  which  they  referred  was  com- 
pleted. They  tended  to  show  that  the  defendant's  officers  or 
agents  claimed  that  plaintiflf's  line  was  parth  on  defendant's 
right  of  way,  and  that  they  had  determined  to  remove  the 
poles.  This  applies  to  all  the  declarations  except  the  state- 
ment that  "he  [Painter]  would  obey  orders  if  it  broke 
owners."  Under  the  issues  made  in  this  case,  according  to 
the  authority  of  the  ruling  in  the  case  of  Houston  etc.  Ry  Co. 
V.  Willie,  53  Tex.  319,  we  are  of  the  opinion  that  that  declara- 
tion should  have  been  excluded. 

Appellant's  third  assignment  of  error  is  not  well  taken. 
The  testimony  which  was  objected  to  proved  directly  the  pull- 
ing up  of  the  poles,  and  tended  strongly  to  show  that  it  was 
done  by  order  of  defendant's  train-master.  Painter.  The  wit- 
ness testified  that  he  was  sent  by  Painter  to  one  Jack,  an  engi- 
neer on  the  railroad,  with  a  train  for  orders;  that  the  engineer 
received  the  orders,' which  were  to  "  work  "the  train  between 
San  Marcos  and  Hunter  Station,  and  that  they  knew  what  was 
meant.  This  was  objected  to  on  the  grounds  "that  it  appeared 
from  the  testimony  itself  that  the  witness  was  not  stating 
facts  within  his  own  knowledge,  but  from  information  and 
belief,  and  was  stating  conclusions  as  to  the  meaning  of  the 
orders  he  supposed  Jack  to  have  received."  But  the  evidence 
is  not  obnoxious  to  these  objections.  All  the  witness  testified 
to  was  peculiarly  within  his  own  knowledge,  except  as  to  the 
orders  received  by  the  engineer.  He  does  not  say  that  these 
were  communicated  to  him  by  the  latter,  and  the  presumption 
must  be  that  he  knew  them  of  his  own  knowledge.  The  wit- 
ness says  he  knew  the  meaning  of  the  orders,  but  does  not  say 
what  that  meaning  was,  and  hence  that  portion  of  his  testi- 
mony is  not  liable  to  the  objection  interposed  by  appellant, 
that  it  states  the  conclusions  of  the  witness. 

Appellant  filed  a  motion  for  a  new  trial  upon  the  ground, 
among  others,  that  the  exemplary  damages  found  by  the  jury 
were  excessive.  The  motion  was  overruled,  and  this  action  of 
the  court  is  assigned  as  error.  The  actual  damages  found  by 
the  jury  were  but  two  hundred  dollars.  The  evidence  would 
not  have  warranted  more  than  this  amount.  The  verdict, 
however,  was  for  ten  thousand  dollars  as  exemplary  damages. 

It  is  difficult  to  lay  down  any  rule  by  which  to  test  the 
question  of  excess  in  a  verdict  for  vindictive  damage.  They 
are  very  largely  in  the  discretion  of  the  jury.     But  it  is  said, 
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in  the  case  of  the  Railroad  Co.  v.  Nichols,  Austin  Term,  1 882, 
"  Exemplary  damages,  when  allowed,  should  be  in  proportion 
to  the  actual  damages  sustained."  This  language  was  quoted 
with  approbation,  and  the  rule  acted  upon,  in  the  case  of 
Willis  and  Brother  v.  McNeill,  54  Tex.  465.  In  both  the  cases 
cited,  the  verdict  was  held  excessive.  In  the  former,  the  pro- 
portion of  actual  to  exemplary  damages  was  as  one  to  four, 
and  in  the  latter  (approximately)  as  one  to  twelve.  In  the 
case  before  us,  the  proportion  is  as  one  to  fifty.  There  is 
nothing  in  the  evidence  to  make  this  case  an  exceptional  case 
for  exemplary  damages.  The  verdict  is  clearly  excessive,  and 
it  is  manifest,  from  the  disproportion  between  the  actual  in- 
jury sustained  and  the  aggregate  sum  awarded,  that  the  jury 
were  influenced  by  passion,  prejudice,  or  partiality.  There- 
fore it  should  have  been  set  aside,  and  a  new  trial  awarded. 

The  other  questions  presented  by  the  assignments  of  error, 
and  not  directly  or  indirectly  considered,  are  not  likely  to 
arise  upon  another  trial,  and  need  not  be  discussed. 

For  the  errors  which  have  been  pointed  out,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


Imfairmekt  09  Cb£DIT  is  proper  subject  for  consideration  in  allowing 
damages:  Peshine  v.  Shepperson,  94  Am.  Dec.  468,  and  note. 

Eecovert  will  be  Confined  to  Cohpensatobt  Damages,  in  absence  of 
circumstances  of  aggravation:  Hart  v.  St.  Louia  etc.  Ry  Co.,  4  Am.  St.  Rep. 
374,  and  note. 

Exemflaby  Damages,  injury  to  feelings  as  element  of:  Stuart  v.  Telegraph 
Co.,  59  Am.  Rep.  623;  Porter  v.  Railroad  Co.,  36  Id.  454.  General  rules  with 
respect  to  allowance  of:  Austin  v.  Wilson,  50  Am.  Deo.  767,  note;  Southern 
R.  R.  Co.  V.  Kendrick,  90  Id.  332. 

ExEMPLABT  Damages  in  actions  of  trespass:  Perkins  v.  Towle,  80  Am.  Dec. 
149;  Best  v.  Alkn,  81  Id.  338;  Meagher  v.  DriscoU,  96  Id.  769. 

Judgment  fob  Ezemflabt  Damages  will  not  be  Revebsed  unless  so 
excessive  as  to  wairant  belief  that  the  verdict  was  the  result  of  prejudice, 
passion,  or  corruption:  Sheehy  v.  Kansas  City  R'y  Co.,  4  Am.  St.  Rep.  396, 
and  note;  Jacksonville  etc.  R'y  Co.  v.  Roberts,  22  Fla.  324. 

Jubt  have  Right  to  Give  Damages  in  Peopobtion  to  Ciboumbtanoxs 
OF  Aggravation  and  Outrage:  Peshine  v.  Shepperson,  94  Am.  Dec  468;  and 
will  rarely  be  interfered  with  in  estimating  them:  New  Orleaiu  etc  R.  R.  Co^ 
V.  Hurst,  74  Id.  790,  note. 
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Btnum  V.  Preston. 

169  Texas.  287.] 

Plxadino. — It  is  kot  Ebbor  to  Overrulb  Excxption  to  Pbtitios: 
based  on  the  ground  that  the  exhibits  filed  therewith  contradict  the- 
allegations,  where,  although  the  petition  refers  to  exhibits  as  having  beea 
made  parts  thereof,  it  appears  from  an  inspection  of  the  transcript  tha^ 
no  such  exhibits  are  contained  in  the  record. 

Estoffel.  — Essential  Elements  of  Estofpel  are,  —  1.  A  false  represen- 
tation or  concealment  of  material  facts;  2.  The  representation  must, 
have  been  made  with  a  knowledge  of  the  facts;  3.  The  party  to  whonv 
it  was  made  must  have  been  ignorant  of  the  truth  of  the  matter;  4.  It 
must  have  been  made  with  the  intention  that  the  other  party  should  act 
upon  it;  and  5.  The  other  party  must  have  been  induced  to  act  on  it. 

Id. — Facts  Insufficient  to  Stop  Vendees  of  Land  from  Claiming 
Title  thereto.  —  The  vendees  of  land  executed  notes  for  the  purchase* 
money,  but  neither  in  the  deed  to  them  nor  in  the  notes  was  a  lieo^ 
reserved  for  their  payment.  A  small  part  only  of  the  purchase-money 
was  paid,  and  the  vendees  afterwards  left  the  land,  and  the  vendor 
resumed  possession.  After  the  purchase-money  notes  were  barred  by 
limitation,  the  vendor  brought  suit  against  the  vendees,  alleging  their 
abandonment  of  the  land,  and  praying  a  cancellation  of  the  deed  as  a> 
cloud  upon  his  title.  Held,  that  the  defendants  were  not  estopped  hy 
these  facts  from  setting  up  their  legal  title  to  the  land  in  controversy. 

Suit  to  remove  deed  as  a  cloud  upon  title.  The  opinuv» 
Btates  the  case. 

W.  J.  Graham  and  H.  L.  Stone,  for  the  appellants. 

/.  H.  Jones  and  O.  H.  Gould,  for  the  appellees. 

Gaines,  J.  Appellees,  on  the  twenty-third  day  of  January, 
1877,  sold  to  appellant  Bynum  and  one  S.  F.  Menifee,  who 
was  the  ancestor  of  the  other  appellants,  and  is  now  dead,  the 
tract  of  land  which  is  the  subject-matter  of  this  suit.  For 
the  consideration  of  the  conveyance,  the  vendees  executed  six 
promissory  notes,  each  for  $151.50;  two  being  payable  twelve, 
two  twenty-four,  and  two  thirty-six  months  after  date,  and  all 
reciting  that  they  were  given  for  the  purchase-money  of  a 
tract  of  land  sold  on  the  day  of  their  date.  The  deed  also 
recites  the  execution  of  the  notes  for  the  purchase-money,  but 
in  none  of  these  instruments  was  the  vendor's  lien  expressly 
reserved.  The  vendees  went  into  possession,  but  in  1880  or 
1881  Menifee  abandoned  his  possession,  and  died  in  an  ad- 
joining county  before  the  bringing  of  this  suit.  Bynum  also 
removed  from  the  land  in  1883,  and  it  seems  very  shortly 
thereafter  appellees  took  possession  through  a  tenant,  and  so 
held  it  until  the  time  of  the  trial.     They  brought  this  suit  to 
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remove  the  deed  as  a  cloud  upon  their  title,  and  obtained  a 
judgment  to  that  effect. 

The  first  assignment  of  error  is,  that  the  court  erred  in  over- 
ruling defendant's  exception  to  plaintiffs'  original  petition  and 
their  trial  amendment.  In  their  statement  under  this  assign- 
ment, counsel  for  appellants  say  "They  [meaning  plaintiffs] 
allege  that  the  notes  given  for  the  land  reserves  a  lien  on  it, 
but  they  make  the  notes  a  part  of  the  petition,  and  the  notes 
show  for  themselves  that  they  contain  no  lien."  But  we  find 
that  although  the  petition  refers  to  exhibits  as  having  been 
made  parts  thereof,  no  such  exhibits  appear  in  record,  and 
Jhence  there  is  nothing  upon  the  face  of  the  petition  as  set  out 
in  the  transcript  to  show  that  the  allegation  that  the  lien  was 
Teserved  is  not  true.  From  the  record  before  us  we  must  hold 
that  the  exceptions  to  the  petition  were  properly  overruled. 

We  do  not  think  it  necessary  to  consider  the  other  assign- 
ments in  error.  They  raise  the  question  whether  the  plaintiffs 
make  out  a  case  in  their  testimony  which  entitled  them  to 
a  judgment  for  the  land.  The  deed  and  notes  introduced  in 
evidence  showed  that  no  lien  was  expressly  reserved  for  the 
payment  of  the  notes.  It  was  an  executed  sale,  and  the  ven- 
■dors  having  parted  with  the  title  had  no  right  to  claim  a 
revision  upon  the  failure  or  refusal  of  the  vendees  to  pay  the 
purchase-money.  But  appellees  claim  that,  by  the  conduct 
of  the  vendees,  appellants  are  estopped.  They  proved  as  to 
Menifee  that  he  paid  very  little  on  the  notes  (not  enough,  the 
court  found,  to  pay  a  reasonable  rent  on  the  land  for  the  time 
lie  occupied  it),  and  that  he  left  it  in  1880  or  1881.  No  wit- 
ness testifies  to  any  fact,  showing  satisfactorily  why  he  left  it. 
But  he  never  returned,  and  died  in  another  county.  Bynum 
also  paid  very  little  of  the  purchase-money,  and  moved  from 
the  place  to  another  about  three  miles  distant,  in  the  spring  of 
1883.  He  testified  that  he  left  it  because  "  it  was  sickly,"  and 
that  he  had  abandoned  his  claim  to  it.  Appellee  Harris  tes- 
tified that  he  talked  with  Bynum  in  the  winter  of  1886  and 
1887,  and  that  the  latter  said  he  had  abandoned  the  place; 
but  upon  cross-examination  said  he  was  not  certain  that  he 
may  not  have  said  he  had  left  the  place.  He  did  not  testify 
to  any  conversation  with  Bynum  before  he  took  possession. 
Baxter  testified  that  Bynum  told  him  just  before  the  trial 
^*  that  Menifee  had  abandoned  the  land,  and  that  he  could  not 
pay  for  it,  and  had  quit  it."  One  McCord  testified  that  By- 
num said  to  him  "  that  the  place  was  sickly,  and  that  he  had 
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let  it  go  back  to  Preston  and  Harris";  but  upon  cross-exam- 
ination admitted  that  he  did  not  remember  that  Bynum  said 
that  he  had  turned  it  over  to  Preston  and  Harris.  This  wit- 
ness also  said:  *'My  impression  was,  that  Bynum  said  he  had 
abandoned  the  place,  and  had  turned  it  over  to  Captain  Pres- 
ton, and  the  impression  was  made  on  me  from  the  fact  that 
Bynum  said  he  had  quit  it,  and  the  fact  that  Preston  was  in 
possession."  This  is  in  substance  all  the  evidence  bearing 
upon  the  question. 

When  Menifee  left  the  premises,  none  of  the  notes  were 
barred,  but  when  Bynum  left  all  were  barred  but  the  two  last, 
and  the  theory  of  the  appellees  is,  that  by  leaving  the  place 
the  vendees  induced  them  to  believe  that  they  had  surrendered 
all  their  rights  under  the  deed,  and  to  repose  upon  that  belief 
until  the  notes  were  barred,  and  that  thereby  an  estoppel  was 
created.  But  we  fail  to  perceive  any  ground  upon  which  this 
claim  can  be  successfully  maintained.  Appellees  are  pre- 
sumed to  have  known  the  law,  and  to  be  aware  that  a  mere 
abandonment  by  the  vendees  would  not  reinvest  them  with 
title  to  land  they  had  conveyed  away;  and  it  cannot  be  sup- 
posed that  any  prudent  man  would  be  induced  by  this  alone 
to  forego  his  remedies  for  the  enforcement  of  his  lien  for  the 
purchase-money.  The  conduct  both  of  Bynum  and  Menifee 
is  lacking  in  the  essential  elements  of  an  estoppel.  These  are 
given  in  a  leading  text-book  upon  this  topic  as  follows:  1. 
"  There  mufit  have  been  a  false  representation  or  concealment 
of  material  facts;  2.  The  representation  must  have  been  made 
with  a  knowledge  of  the  facts;  3.  The  party  to  whom  it  was 
made  must  have  been  ignorant  of  the  truth  of  the  matter; 
4.  It  must  have  been  made  with  the  intention  that  the  other 
party  should  act  upon  it;  and  6.  The  other  party  must  have 
been  induced  to  act  upon  it":  Bigelow  on  Estoppel,  484;  see 
also  Steed  v.  Petty,  65  Tex.  490;  Blum  v.  Merchant,  58  Id.  400. 

Now,  in  the  case  before  us,  there  were  no  representations  by 
the  vendees,  nor  any  silence  on  their  part,  when  it  was  their 
duty  to  have  spoken.  Nor  was  there  any  act  done  or  word 
uttered  by  them,  or  either  of  them,  as  shown  by  the  evidence, 
which  manifests  an  intention  that  it  should  be  acted  upon 
by  their  vendors.  Neither  of  the  vendees  told  appellants,  or 
either  of  them,  that  they  had  abandoned  the  land  because 
they  could  not  pay  for  it;  and  that  the  vendors  could  take  it 
back.  It  appears,  therefore,  that  appellants  assumed  that 
their  vendees  had  surrendered  the  land  because  they  were  not 
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able  to  pay  the  purchase-money,  but  the  vendees  did  not  au- 
thorize such  an  assumption  by  any  declaration  made  by  them. 
They  are  not  Ehown  to  have  made  any  declaration  concerning 
the  matter  until  the  notes  were  barred.  That  the  mere  failure 
to  pay  the  notes  and  the  taxes  on  the  land  and  removal  from 
the  premises  would  not  bar  their  legal  right,  whatever  the 
action  of  the  owners,  we  think  too  plain  for  argument. 

We  know  of  no  case  in  which  this  ground  of  action  or  de- 
fense has  been  sustained  upon  such  a  slender  foundation.  The 
case  made  by  appellee  is  insufficient  upon  the  authority  of 
every  decision  cited  by  counsel  to  support  it:  Love  v.  Barber^ 
17  Tex.  317;  Williams  v.  Chandler,  25  Id.  11;  Scohy  v.  Sweatty 
28  Id.  714;  Page  v.  Arnim,  29  Id.  53;  Mayer  v.  Ramsey,  46  Id. 
375.  To  these  a  number  of  later  cases  may  be  added:  Echols 
V.  McKie,  60  Id.  41;  Peters  v.  Clements,  52  Id.  140;  Blum  v. 
Merchant,  58  Id.  400;  Grimes  v.  Watkins,  59  Id.  133;  Grinnan 
V.  Dean,  62  Id.  218;  Steed  v.  Petty,  65  Id.  490. 

If  the  vendees  after  their  abandonment  had  told  a  third 
person  that  they  had  surrendered  all  claim  to  the  land  to 
their  vendors,  and  that  the  latter  alone  had  the  right  to  sell  it, 
and  acting  upon  these  representations  such  person  had  bought 
of  the  vendors,  then  the  vendees  would  have  been  estopped. 
But  the  abandonment  of  the  land  by  them  and  the  resump- 
tion of  possession  by  their  vendors  would  not  constitute  such 
an  inducement  as  would  justify  a  purchase  from  the  vendors 
to  claim  this  equity;  and  it  seems  clear  to  us  the  vendors 
themselves  occupy  no  higher  ground. 

If  appellees  had  shown  that  Menifee  and  Bynum  notified 
them  that  they  were  unable  to  pay  their  notes,  and  that  they 
had  abandoned  the  property,  and  would  no  longer  claim  it, 
and  had  authorized  them  to  take  possession,  and  if  the  former 
relied  upon  this,  and  took  possession  and  forbore  to  sue  until 
the  notes  were  barred,  they  may  have  had  a  better  case.  But 
that  is  not  the  case  made  in  the  record,  and  we  do  not  deem 
it  proper  to  decide  it  in  advance. 

The  claim  of  appellants  is  unconscientious,  and  in  any  other 
than  a  legal  sense  unjust;  and  the  case  of  appellees,  though 
brought  about  by  their  own  laches,  is  a  hard  one.  But  the 
law  is  inexorable,  and  it  is  our  duty  to  declare  it,  and  not  to 
bend  it  so  as  to  meet  the  abstract  justice  of  the  case. 

For  the  error  of  the  court  in  holding  appellants  estopped  to 
set  up  their  legal  title  to  the  premises  in  controversy,  the  judg- 
ment is  reversed  and  the  cause  remanded. 
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Acts  and  Declaiiations  CoNSTrnrriNG  Estoppel  in  Pais:  Humphreys 
V.  Finch,  2  Am.  St.  Rep.  293,  and  casea  collected  in  note  296. 

Estoppel  fbom  not  Giving  Notice  of  Claim  op  Title:  Guffey  v. 
O'Belley,  57  Am.  Rep.  424,  and  note  429-433;  Anderson  v.  Hubble,  47  Id. 
394,  and  note  401.  And  see,  as  to  what  must  appear  in  order  that  declara- 
tions or  conduct  of  parties  shall  operate  as  estoppel  in  respect  to  title  to  real 
property,  Davis  v.  Davis,  85  Am.  Dec.  157;  Martin  v.  ZeUerbach,  99  Id.  365; 
Miller  v.  Miller,  100  Id.  538;  Hodgea  v.  Eddy,  98  Id.  612;  Weinstdn  v.  Bank, 
ante,  p.  23. 
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[69  Texas,  800.] 

Pkactioe.  —  Erroneous  Exclusion  of  Evidence  from  Jury  i3  not  Ground 
for  Reversal  of  the  judgment,  where  it  manifestly  appears  from  the 
whole  case  that  the  evidence,  if  admitted,  could  not  have  influenced  the 
verdict. 

Divorce.  —  Validity  of  Decree  of  Divorce  is  not  Assailable  on  the 
gronnd  that  the  special  district  judge  who  tried  the  case,  and  rendered 
the  decree,  was  the  county  judge  of  the  county  when  the  trial  began. 
Although  he  be  such  an  officer  as  is  forbidden  by  the  constitution  to  hold 
another  office,  hia  acceptance  and  exercise  of  the  duties  of  another  office 
would  operate  an  abandonment  of  the  office  to  which  he  had  formerly 
qualified,  and  his  act  as  special  judge  would  be  valid. 

Limitation  of  Actions.  —  Under  Texas  Revised  Statutes,  Article 
3222,  Time  Limited  for  Commencement  of  Certain  Actions  does 
not  Begin  to  Run  against  married  women  until  the  removal  of  the 
disability  of  coverture;  and  a  married  woman  should  not  be  denied  the 
benefit  of  this  provision,  because  the  courts  recognize  her  right  to  main- 
tain actions  for  the  protection  of  exempt  property,  when  necessary,  to 
enable  her  to  protect  herself  against  the  acts  of  her  husband  and  others. 

ExXBCPnoNS.  — Terms  "all  household  and  kitchen  furniture"  may  include 
a  piano  kept  and  used  for  the  purpose  of  instructing  the  children  of  the 
family  in  music,  if  the  statute  places  no  limit  on  the  value  of  the  house- 
hold and  kitchen  furniture  which  it  declares  shall  be  exempt. 

Is. — Whether  Exemptions  from  Forced  Sale  Extend  Further  than 
They  ought  i'3  for  the  consideration  of  the  legislature,  it  being  the 
plain  duty  of  the  courts  to  enforce  the  legislative  intent,  as  manifested 
by  the  letter  and  spirit  of  the  statute. 

The  opiuion  states  the  case. 

Prury  Field  and  R.  L.  Hightower,  for  the  appellants. 

Stayton,  J.  The  appellee  brought  a  suit  for  divorce  against 
her  husband,  A.  J.  Jordan,  in  April,  1882,  and  obtained  an  in- 
junction restraining  her  husband  from  selling  the  property 
which  belonged  to  them,  and  from  interfering  with  her  man- 
agement and  possession  of  the  homestead  and  other  property. 
She  was  also  given  the  control  of  their  five  children  during 
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the  pendency  of  the  suit.  On  February  5,  1883,  an  order  was 
made  authorizing  the  appellee  to  sell  all  the  personal  property 
belonging  to  herself  and  husband  to  raise  means  to  support 
herself  and  children.  A  decree  of  divorce  was  granted  on 
September  13,  1884. 

On  January  29,  1883,  the  appellants  obtained  a  judgment 
in  a  justice's  court  against  A.  J.  Jordan,  on  which  an  execu- 
tion issued  February  10,  1883,  and  this  was  levied  on  a  cow 
and  two-year-old  heifer,  the  only  cattle  owned  by  Jordan  and 
wife,  and  also  upon  a  piano  owned  by  them.  This  property 
was  sold  under  execution,  and  this  action  was  brought  by  Mrs. 
Jordan  to  recover  damages,  actual  and  exemplary,  on  account 
of  the  sale  of  this  property,  which  is  alleged  to  have  been  ex- 
empted from  forced  sale. 

The  petition  alleges  that  the  property  was  exempt  from 
forced  sale,  and  charges  that  the  appellants,  knowing  of  this, 
and  of  the  pendency  of  the  suit  for  divorce  and  the  orders 
made  therein,  against  the  protest  of  appellee,  maliciously, 
and  with  intent  to  injure,  vex,  harass,  and  distress  her, 
caused  the  same  to  be  seized  and  sold  under  their  execution. 
There  was  a  verdict  and  judgment  against  the  appellants  for 
damages,  actual  and  exemplary. 

There  is  no  complaint  of  the  charge  of  the  court,  except 
that  it  informed  the  jury  that  the  piano  was  exempt  from 
forced  sale  if  it  was  used  by  the  plaintiff,  or  by  her  and  her 
husband,  as  a  part  of  the  furniture  of  their  home.  In  this 
connection  the  court  instructed  the  jury  "that  the  word  'fur- 
niture' includes  a  supply  of  necessary,  convenient,  or  orna- 
mental articles  for  a  residence,  and  for  the  purpose  of  teaching 
their  said  children  music  thereon."  There  is  no  assignment  of 
error  presented  which  questions  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  and  it  must  therefore  be  assumed  that 
the  appellants  concede  the  sufficiency  of  the  evidence  to  au- 
thorize the  jury  to  find  that  the  material  averments  of  the 
petition  were  proved. 

•'The  defendants  offered  to  prove  by  Henry  Field,  Esq.,  that 
he,  as  the  legal  adviser  and  attorney  for  defendants,  went  to 
J.  G.  Hazlewood,  one  of  the  attorneys  of  record  for  S.  E.  Jor- 
dan in  the  suit  for  divorce  against  her  husband,  A.  J.  Jordan, 
and  inquired  of  said  Hazlewood  why  he  did  not  stop  the  sale 
of  the  property,  the  sale  of  which  is  complained  of  in  this 
cause,  to  wit,  the  cow  and  yearling  and  piano,  and  that 
Hazlewood  replied  that  '  we  don't  want  the  old  property,'  and 
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that  this  conversation  was  after  the  levy  on  said  property  waa 
made,  and  before  the  sale,  and  that  said  witness  communi- 
cated said  statement  of  J.  G.  Hazlewood  to  S.  A.  Alsup,  on© 
of  the  defendants,  before  the  sale  of  the  property."  This  evi- 
dence was  objected  to,  on  the  ground  that  it  was  immaterial^ 
and  did  not  bind  plaintiff,  and  the  objection  was  sustained. 

Whether  Hazlewood  had  authority  to  make  such  a  state- 
ment or  not  would  be  important  on  the  question  of  the  right  of 
appellee  to  recover  actual  damages;  but,  if  he  had  not  au- 
thority to  bind  appellee,  it  may  be  true  that  his  connection 
with  her  business  was  such  as  would  have  made  his  statement 
admissible  when  shown  to  have  been  communicated  to  the 
appellants  before  the  sale,  for  the  purpose  of  illustrating  the 
animus  of  the  appellants  in  causing  the  property  to  be  sold. 
However  this  may  be,  the  un controverted  evidence  shows  that, 
before  the  sale  was  made,  the  appellants  were  fully  advised  of 
the  fact  that  Mrs.  Jordan  was  unwilling  that  the  property 
should  be  sold,  when,  if  the  testimony  had  been  admitted,  it 
could  not  have  influenced  the  verdict.  The  testimony  of  the 
witness  would  tend  to  show  that  he,  as  the  legal  adviser  of  ap- 
pellants, was  of  the  opinion  that  the  property  was  not  subject 
to  forced  sale,  and  the  inference  is  very  strong  that  the  in- 
quiry made  by  him  was  for  their  benefit.  If  so,  they  ought 
not  to  have  relied  upon  the  statement  of  any  one  not  known 
to  have  authority  from  Mrs.  Jordan  to  speak  for  her.  If  it 
were  erroneous  to  exclude  the  evidence,  no  injury  could  have 
resulted  from  this,  for  with  full  knowledge  of  the  opposition^ 
of  Mrs.  Jordan  to  the  sale  the  appellants  caused  it  to  be 
made.  They  also  had  actual  knowledge  of  the  proceedings  in 
the  divorce  suit,  the  legal  effect  of  which  we  will  not  consider 
on  this  appeal. 

The  decree  divorcing  Mrs.  Jordan  from  her  husband  wa» 
objected  to  on  the  ground  that  the  special  judge  who  tried 
the  case  was  county  judge  of  Harrison  County.  If  a  special 
judge,  within  the  meaning  of  the  constitution,  be  such  an  ofl5- 
cer  as  is  forbidden  to  hold  another  oflQce,  then  the  acceptance 
and  exercise  of  this  office  would  operate  an  abandonment  of 
the  oflfice  to  which  he  had  formerly  qualified,  and  the  act  of 
the  special  judge  would  be  valid:  State  v.  Brinkerhoff,  6Q  Tex. 
46.  We  do  not  wish,  however,  to  be  understood  to  hold  that 
a  special  judge  is  such  an  officer  as  is  forbidden  by  the  con- 
stitution to  hold  another  office,  for  that  question  is  not  involved 
in  this  case. 
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This  action  was  brought  on  September  29, 1885,  and  the  ap- 
pellants asked  the  court  to  instruct  the  jury,  in  effect,  that 
under  the  facts  in  this  case  the  statutes  of  limitation  ran 
against  Mrs.  Jordan  from  the  time  the  sale  was  made.  This 
the  court  refused.  Mrs.  Jordan  continued  a  married  woman 
until  September  13,  1884.  The  statute  provides  that  *'if  a 
person,  entitled  to  bring  an  action  other  than  those  mentioned 
in  chapter  1  of  this  title,  be  at  the  time  the  cause  of  action 
accrues  ....  a  married  woman,  the  term  of  such  disability 
chall  not  be  deemed  a  portion  of  the  time  limited  for  the  com- 
mencement of  the  action,  and  such  person  shall  have  the  same 
time  after  the  removal  of  her  disability  that  is  allowed  to 
others  by  the  provisions  of  this  title":  R.  S.,  art.  8222.  The 
fact  that  the  right  of  married  women  to  maintain  action  for 
the  protection  of  exempt  property  has  been  recognized  by  the 
decisions  of  this  court,  in  cases  in  which  the  exercise  of  such 
a  power  became  necessary  to  protect  her  against  the  acts  of 
her  husband  and  others,  furnishes  no  reason  why  the  plain 
language  of  the  statute  shall  not  be  given  effect. 

If  subsequently  to  the  passage  of  the  statute,  to  which  we 
have  referred,  the  legislature  had  expressly  empowered  wives, 
situated  as  was  Mrs.  Jordan  pending  the  divorce  suit,  to  insti- 
tute suits  such  as  this,  we  would  not  feel  authorized  to  hold 
that  such  legislation,  by  implication,  repealed  the  statute  re- 
ferred to.    There  is  no  such  legislation,  however. 

The  special  charge  referred  to  in  the  seventh  assignment  of 
error,  in  so  far  as  it  was  applicable  to  the  facts  of  the  case, 
was  embraced  in  the  charge  given,  and  no  injury  could  have 
resulted  from  the  refusal  of  the  court  to  give  it.  The  evidence 
•of  the  appellants  themselves  would  have  forbidden  a  finding 
that  they  did  not  require  the  ofiBcer  to  sell  the  property;  for 
vrhen  he  proposed  to  release  it,  they  threatened  him  with  a 
suit  for  damages  if  he  did  so. 

It  is  evident  that  the  value  of  the  piano  entered  into  the 
verdict,  and  it  is  urged  that  the  charge  of  the  court  in  regard 
to  its  exemption  was  erroneous,  and  that,  as  matter  of  law,  it 
■was  properly  subject  to  forced  sale.  The  statute  provides  as 
follows:  "The  following  property  shall  be  reserved  to  every 
family,  exempt  from  attachment  or  execution,  and  every  other 
epecies  of  forced  sale  for  the  payment  of  debts:  ....  all 
household  and  kitchen  furniture":  R.  S.,  art.  2335.  The 
general  definition  of  "  household,"  when  used  as  a  qualifying 
word,  is  pertaining  or  belonging  to  the  house  or  family,  and  it 
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is  so  evidently  used  in  the  statute  under  consideration,  the 
purpose  of  which  is  to  exempt  articles  belonging  to  a  family. 
And  in  such  a  connection,  the  word  "furniture"  is  one  of 
very  broad  signification,  and,  according  to  lexicographers,  em- 
braces a  supply  of  necessary,  convenient,  or  ornamental  arti- 
cles with  which  a  residence  is  equipped.  The  statute  declares 
that  "  the  ordinary  signification  shall  be  applied  to  words,  ex- 
cept words  of  art  or  words  connected  with  a  particular  trade 
or  subject-matter,  when  they  have  the  signification  attached 
to  them  by  experts  in  such  art  or  trade,  or  with  reference  to 
such  subject-matter":  R.  S.,  art.  3138. 

The  charge  of  the  court  gave  to  the  words  "  household  fur- 
niture" their  ordinary  signification,  and  if  it  went  further,  it 
was  in  the  direction  of  restriction,  in  that  it  made  the  article 
in  question,  which  may  be  exempt  because  ornamental,  ex- 
empt if  used  for  the  purpose  of  instructing  the  children  of  the 
family  in  music.  The  words  used  in  the  statute  are  not  words 
of  art,  nor  of  trade  having  a  technical  meaning,  and  when  used 
without  some  qualifying  word,  we  are  of  the  opinion  that  there 
is  nothing  in  the  subject-matter  to  which  they  relate  which 
forbids  their  being  given  the  signification  which  the  court  be- 
low gave  to  them. 

Looking  to  the  entire  article  giving  the  exemption,  it  is  evi- 
dent that  the  legislature  did  not  intent  to  limit  the  exemp- 
tions to  such  things  as  are  necessaries  to  the  family.  It 
exempts  "  the  family  library,  and  all  family  portraits  and 
pictures."  This  will  embrace  the  entire  collection  of  books 
belonging  to  the  family,  without  reference  as  to  whether  they 
are  such  as  convey  information  necessary  in  the  ordinary 
afiairs  of  life,  or  such  as  merely  minister  to  the  pleasure  or 
amusement  of  the  family,  or  some  of  its  members.  It  also  ex- 
empts "one  carriage  or  buggy";  vehicles  convenient  but  not 
necessaries  in  every  family.  In  the  case  of  Tanner  v.  Billings, 
18  Wis.  163,  86  Am.  Dec.  755,  it  was  held  that  under  the  stat- 
utes of  Wisconsin,  exempting  property  from  execution,  a  piano 
was  not  exempt.  The  statute,  it  seems,  exempted  specific 
articles  of  household  furniture,  and  then  used  the  language, 
"and  all  other  household  furniture  not  herein  enumerated,  not 
exceeding  two  hundred  dollars  in  value." 

In  construing  the  statute,  the  court  very  properly  looked  to 
the  character  of  the  articles  of  household  furniture  specified, 
and  said:  "The  class  of  articles  mentioned  in  the  statute  in 
immediate   connection   with  this   general   clause,  which  are 
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plainly  necessary  for  a  family,  show  that  by  this  clause  the 
legislature  intended  to  indicate  other  articles  of  a  like  nature. 
And  the  limitation  of  the  value  to  two  hundred  dollars,  which 
is  less  than  the  usual  cost  of  a  piano,  shows  that  these  could 
not  have  had  reference  to  that  instrument." 

The  statute  of  this  state  now  in  force  places  no  limit  on  the 
value  of  the  household  and  kitchen  furniture  which  it  declares 
shall  be  exempt,  although  former  statutes  did. 

In  Richardson  v.  Hall,  124  Mass.  237,  the  words  "  household 
furniture,"  used  in  a  will,  were  held  to  embrace  bronzes,  stat- 
uary, and  pictures;  and  several  English  cases  are  cited  which 
held  that  these  words  embraced  articles  about  a  home  which 
are  only  ornamental.  The  matter  of  exemption  of  property 
from  forced  sale  was  deemed  by  the  people  of  this  state  so  im- 
portant that  they  were  not  content  to  leave  the  matter  to  the 
discretion  of  the  legislature,  and  they  therefore  placed  in  the 
constitution  the  provision  that  "  the  legislature  shall  have 
power,  and  it  shall  be  its  duty,  to  protect,  by  law,  from  forced 
sale,  a  certain  portion  of  the  personal  property  of  all  heads  of 
families,  and  also  of  unmarried  adults,  male  and  female": 
Const.,  art.  16,  sec.  49. 

Whether  the  exemptions  given  go  further  than  they  ought 
to  is  for  the  consideration  of  the  legislature;  the  courts  have 
no  duty  or  power  in  such  matters  other  than  to  enforce  such 
laws  as  the  legislature  may  enact;  and  in  arriving  at  the  legis- 
lative intention  as  shown  by  words  used,  the  courts  must  give 
to  such  words  the  signification  the  legislature  has  declared  it 
intended  them  to  have.  None  of  the  assignments  of  error  pre- 
sented show  any  reason  why  the  judgment  should  be  reversed, 
and  it  must  be  aflBrmed. 

Erroneous  Rejection  of  Evidence  Which  could  not  Change  Result 
13  No  Ground  for  Reversal  of  Judgment:  Kislingv.  Shaw,  91  Am.  Dec. 
645;  Heyneman  v.  Dounenberg,  65  Id.  519;  and  error  in  admitting  evidence, 
if  the  same  result  must  have  been  reached  had  the  evidence  been  excluded,  ia 
no  ground  for  reversal:  Ganson  v.  Madigan,  82  Id.  659;  Slma  v.  BoyrOon,  70 
Id.  640. 

Coverture  Prevents  RimNiNO  of  Statute  of  Limitations  against 
Married  Woman:  Wilson  v.  Wilson,  95  Am.  Dec.  194,  and  note  199;  Cotzena 
T.  Faman,  27  Am.  Rep.  470;  Castner  v,  Walrod,  25  Id.  369. 

Exemptions  —  What  Things  Embraced  in  Term  "Household  Furni- 
ture": Montague  v,  Riclnardaon,  63  Am.  Dec.  173;  Haswellx.  Parsons,  76  Id.' 
480;  Tanner  v.  Billings,  86  Id.  755;  Towns  v.  Pratt,  66  Id.  726;  Kenyan  v. 
Baker,  97  Id.  158,  and  note  161;  liasure  v.  JIaj-t,  26  Am.  Rep.  772;  Freeman 
on  Executions,  sec.  231.  In  Tanner  v.  Billings,  supra,  the  statute  exempted 
certain  specified  articles  "and  all  other  household  furniture"  not  exceeding 
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a  certain  value,  and  it  was  held  that  a  piano  of  less  than  that  valae,  which 
belonged  to  one  who  was  not  a  teacher  of  music,  was  not  exempt  there- 
under. 

Exemption  Statutes  ought  to  be  Libebally  Construed  in  furtherance 
of  the  benevolent  objects  for  which  they  were  enacted:  Stewart  v.  Broum,  93 
Am.  Dec.  578;  Oilman  v.  Williams,  76  Id.  219,  and  note;  but  yet  parties 
claiming  their  benefits  must  bring  themselves  at  least  within  the  spirit  of 
their  provisions:  Montague  v.  Richardson,  63  Id.  173. 


Fuller  v.  O'Neal. 

[69  Texas,  349.] 

Trusts.  —  Salb  of  Land  bt  Agent  op  Trustee  Passes  No  Title  to 
Purchaser  when  there  is  nothing  on  the  face  of  the  tmst  deed  author- 
izing the  trustee  to  appoint  an  agent  to  make  the  sale  for  him. 

Id.  —  Office  of  Trustee  is  One  of  Personal  Confidence,  and  cannot  be 
delegated,  unless  authority  so  to  do  is  expressly  granted  in  the  instru- 
ment from  which  he  derives  his  powers.  A  trustee  empowered  to  sell 
on  non-payment  of  the  debt  to  secure  which  the  trust  is  created  can  no 
more  absent  himself  while  the  sale  is  going  on  than  he  can  make  it  at  a 
time  or  place  or  for  a  character  of  consideration  different  from  that 
authorized  in  the  deed  of  trust. 

Mortgage — Trust  Deed.  —  Mortgagor  or  Grantor  in  Deed  of  Trust 
Holds  Full  Title,  legal  and  equitable,  to  the  land,  subject  to  the  lien 
created  by  the  instrument  for  the  payment  of  the  debt  it  is  given  to  se- 
cure. 

Equttt — Pleading.  — In  Action  of  Trespass  to  Try  Title,  if  Defend- 
ant HAS  Equities  which  entitle  him  to  require  the  plaintiff  to  pay  his 
debt  before  recovering  the  property,  he  should  set  them  up  in  his  an- 
swer; and  he  is  not  entitled  to  such  affirmative  relief  under  the  plea  of 
not  guilty. 

Trespass  to  try  title.    The  opinion  states  the  case. 

Leake  and  Henry,  and  Kilgore,  Lively,  and  Kilgore,  for  th» 
appellant. 

J,  C.  Kearhy,  and  Kearby  and  McChesney,  for  the  appellee. 

Willie,  C.  J.  This  was  an  action  of  trespass  to  try  title, 
brought  by  Mrs.  O'Neal  to  recover  of  Fuller  a  lot  of  ground 
and  the  improvements  thereon,  in  the  town  of  Wills  Point. 
To  this  action  defendant  pleaded  a  demurrer  and  not  guilty. 
The  plaintiff  proved  title  in  herself,  and  the  defendant  at- 
tempted to  deraign  title  from  her  and  her  husband  through  a 
deed  of  trust  executed  by  them  to  W.  A.  Williams,  to  secure 
a  debt  due  from  them  to  defendant,  and  a  sale  under  said  deed 
at  which  defendant  became  the  purchaser. 

When  the  deed  from  the  trustee  to  Fuller  was  oflfered  in 
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evidence,  it  was  objected  to  on  the  ground  that,  by  its  own 
recitals,  it  showed  that  the  trust  sale  was  not  made  by  the 
trustee  named  in  the  deed,  but  by  another  person  purporting 
to  act  as  the  agent  of  the  trustee,  and  for  other  reasons  not 
necessary  to  mention.  The  objections  were  sustained  by  the 
court.  A  judgment  having  been  rendered  for  Mrs.  O'Neal, 
the  defendant  appealed,  assigning  no  other  error  except  the 
ruling  of  the  court  upon  the  admissibility  of  the  deed.  This 
ruling  involves  the  question  as  to  whether  a  sale  by  an  agent 
aj 'pointed  by  such  a  trustee  passes  a  good  title  in  the  prop- 
erty sold  to  the  purchaser,  when  there  is  nothing  on  the  face 
of  the  trust  deed  that  authorizes  the  trustee  to  appoint  an 
agent  to  make  the  sale  for  him.  There  was  no  such  author- 
ity contained  in  this  deed,  and  the  trustee  was  absent  when 
the  sale  was  made.  The  oflBce  of  trustee  is  one  of  personal 
confidence,  and  cannot  be  delegated,  unless  authority  so  to  do 
is  expressly  granted  in  the  instrument  from  which  he  derives 
his  powers.  The  course  marked  out  for  the  trustee  to  pursue 
must  bo  strictly  followed  by  him,  for  the  method  of  enforcing 
the  collection  through  such  deeds  is  a  harsh  one. 

The  grantor  of  the  power  is  entitled  to  have  his  directions 
obeyed,  to  have  the  proper  notice  of  sale  given,  to  have  it  to 
take  place  at  the  time  and  place,  and  by  the  person  appointed 
by  him.  He  gives  these  directions  because  he  thinks  that  a 
eale  made  by  the  person  selected,  and  under  the  circumstances 
stated,  will  be  to  his  interest,  and  make  his  property  produce 
the  largest  amount  of  money.  Of  the  prescribed  conditions, 
none  is  more  important  than  that  which  requires  that  the 
trustee  shall  in  person  make  the  sale.  He  is  chosen  because 
of  the  confidence  the  grantor  has  in  his  integrity  and  discre- 
tion. The  trustee,  in  making  the  sale,  and  during  the  time 
the  property  is  under  the  hammer,  is  expected  to  protect  the 
interests  of  the  grantor,  to  see  that  no  fraud  is  practiced  detri- 
mental to  his  interests,  and  that  no  improper  bid  is  accepted, 
and  that  the  property  is  not  knocked  ofi"  without  giving  fair 
opportunity  for  it  to  bring  its  reasonble  value.  Perhaps  the 
agent  selected  by  the  trustee  to  attend  to  this  important  mat- 
ter is  not  one  to  whom  the  grantor  himself  would  have  in- 
trusted it.  He  has  reposed  confidence  in  the  party  selected 
by  him,  and  that  confidence  cannot  be  transferred  without  his ' 
consent.  The  trustee  can  no  more  absent  himself  whilst  the 
Bale  is  going  on  than  he  can  make  it  at  a  time  or  a  place  or 
for  a  character  of  consideration  difierent  from  that  authorized 
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in  the  deed.  These  views  are  so  well  supported  by  authority 
that  it  is  unnecessary  to  further  elaborate  them:  Perry  on 
Trusts,  sees.  402,  499,  602  m,  602  x,  779,  780;  Graham  v. 
King,  50  Mo.  22;  11  Am.  Rep.  401 ;  Bales  v.  Perry,  51  Mo.  451; 
Hill  on  Trustees,  175;  Powell  v.  Tuttle,  3  N.  Y.  396. 

The  act  thus  performed  is  not  merely  ministerial,  such  aa 
is  performed  by  a  crier  when  the  trustee  is  present  directing 
and  superintending  the  sale,  but  it  requires  an  exercise  of 
Judgment  and  discretion  in  the  matters  mentioned,  as  well  as 
in  others.  The  failure  to  perform  it  is  not  such  a  defect  in 
the  execution  of  a  power  as  will  be  aided  by  a  court  of  equity. 
A  court  of  equity  will  hardly  interfere,  in  case  of  a  trust  cre- 
ated for  the  purpose  of  securing  a  debt,  to  assist  the  trustee  in 
executing  the  powers  conferred  upon  him,  in  a  manner  sub- 
stantially and  materially  different  from  the  mode  prescribed 
by  the  grantor,  and  when  his  failure  to  obey  the  wishes  of  the 
grantor  might  have  resulted  in  injury  to  the  latter.  The 
power  was  not,  in  this  respect,  directory,  but  of  the  strictest 
character,  and  can  be  exercised  only  under  the  circumstancea 
prescribed  in  the  instrument  by  which  it  is  created. 

It  is  said  that  the  present  instrument  does  not  positively 
prescribe  that  the  sale  shall  be  made  by  Williams  in  person. 
No  other  meaning  can  be  drawn  from  its  language.  It  say& 
that  he  shall  advertise  the  sale  to  take  place  in  the  town  of 
Wills  Point,  and  shall  execute  deeds  to  the  purchasers.  No 
one  else  is  authorized  to  make  the  sale.  Williams  is  the  only 
person  who  is  clothed  with  any  powers  whatever  in  reference 
to  the  sale  of  the  property,  and  it  is  clearly  contemplated  that 
he  shall  execute  them. 

It  is  also  claimed  that  the  legal  title  to  the  property  was, 
by  the  deed,  vested  in  Williams,  and  that  Mrs.  O'Neal's  rem- 
edy is  in  equity,  and  that  she  cannot  recover  without  doing 
equity  by  tendering  the  debt  secured  by  the  deed  of  trust. 

It  is  now  well  settled  by  our  decisions  that  the  mortgagor 
or  grantor  of  a  trust  like  the  present  holds  the  title  to  the 
land,  i.  e.,  the  full  title,  legal  and  equitable,  subject  to  the 
lien  created  by  the  instrument  for  the  payment  of  the  debt  it 
is  given  to  redeem.  It  is  not  an  open  question,  and  need  not 
be  discussed:  Duty  v.  Graham,  12  Tex.  427;  62  Am.  Dec.  534; 
Mills  V.  Traylor,  30  Tex.  11.  If,  however,  the  appellant  had 
equities  which  entitled  him  to  require  the  plaintiff  to  pay  his 
debt  before  recovering  the  property,  he  should  have  set  them 
up  in  his  answer.     He  was  not  entitled  to  such  affirmative 
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relief  under  the  plea  of  not  guilty.  Under  this  plea,  a  de- 
fendant may  introduce  anything  applicable  to  the  action  of 
trespass  to  try  title  to  defeat  the  title  of  his  adversary;  but 
"  if  he  wishes  to  assert  an  independent,  equitable  right,  not 
involved  in  the  issue  as  to  title  directly  in  controversy,  he 
should  present  the  facts  by  proper  averments":  Ayres  v.  Du- 
prey,  27  Tex.  604;  86  Am.  Dec.  657;  Rippetoe  v.  Dwyer,  49  Tex. 

me. 

To  ask  that  the  plaintiff  be  required  to  pay  the  debt  which 
purported  to  be  extinguished  by  the  trust  sale  was  to  invoke 
the  equitable  power  of  the  court  for  the  relief  of  defendant. 
This  could  be  done  in  an  action  of  trespass  to  try  title  under 
our  system  of  procedure,  but  not  under  the  plea  of  not  guilty, 
as  it  did  not  defeat  the  right  of  the  plaintiff  to  recover,  but 
admitted  it,  subject  to  the  adjustment  of  equities  between  the 
parties.  It  is  unlike  the  case  of  a  mortgagor  who  seeks  to 
recover  property  of  the  mortgagee  rightfully  in  possession 
under  a  deed  absolute  upon  its  face.  Then  the  burden  of 
showing  payment  of  the  debt  is  upon  the  plaintiff,  and  he 
must  do  BO  as  against  the  plea  of  not  guilty,  as  under  that 
plea  the  defendant  has  shown  an  apparently  good  title.  Here 
the  defendant  sets  up  a  deed  void  upon  its  face,  which  does 
not  defeat  the  action,  and  does  not  entitle  him  to  possession, 
and  has  no  right  to  relief  on  the  face  of  his  title  proper,  and 
can  obtain  it  only  by  a  prayer  that  the  plaintiff  be  required 
to  pay  his  debt  before  recovering  the  property.  We  think 
that,  in  the  state  of  the  pleading,  the  deed  was  correctly  ruled 
out,  and  the  judgment  is  affirmed. 


Tbustees  Acceptino  Teust  upon  Tebms  and  CoNDrrioNs  Creating  It 
have  no  power  to  alter,  change,  or  dispense  with  those  terms  and  conditions: 
Caatell  v.  Hose,  85  Am.  Dec.  270;  HutUt  v.  Toumshend,  100  Id.  63. 

TBcarrEE  Who  Sklls  under  Power  mast  strictly  pursue  the  terms  of  th« 
instrument:  Potoera  v.  Keuckhoff,  97  Am.  Dec.  281,  and  note.  He  cannot  dele- 
gate his  power  to  another,  except  it  be  to  perform  the  mechanical  parts  of  the 
sale,  as  to  advertise,  or  act  as  auctioneer,  etc. :  OiUeepie  v.  Smiili,  81  Id.  328. 
Where  a  deed  of  trust  authorized  a  trustee,  "or  his  legal  representative,"  to 
sell  the  property  conveyed  by  the  deed  on  default  of  payment  of  the  debts 
for  which  it  was  conveyed  as  security,  the  power  cannot  be  exercised  by  the 
administrator  of  the  trustee,  but  only  by  his  successor, in  the  trust :  Wamech$ 
y.  Ltmbcot  22  Am.  Rep.  85. 

Plea  or  not  Guilty  in  Action  or  Trespass  to  Tbt  Title  admits  oolj 
such  defenses  as  are  applicable  to  that  action:  Ayrt*  v.  Duprey,  86  Am.  Deo. 
667. 
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Morrison  v.  Insurance  Co.  of  North  America. 

res  Tbxas,  853.1 

Insurance.  —  Holder  of  Insurance  Polict  is  Charoeablb  with  Knowl- 
edge or  ITS  Contents,  in  the  absence  of  fraud,  misrepresentation,  or 
concealment,  when  he  has  an  opportunity  to  examine  it  before  accept- 
ance. 

Id.  —  Pleadinq  in  Which  Party  Seeks  to  Excuse  Himself  from  Obli- 
gation to  comply  with  the  terms  of  an  insurance  policy,  on  the  ground 
of  ignorance  of  its  contents,  but  not  alleging  fraud,  misrepresentation, 
or  concealment,  is  bad  on  special  exception. 

Id.  —  Agency.  —  Insurance  Company  is  Chargeable  with  Knowledge 
OF  Every  Fact  of  which  its  general  agent  has  knowledge,  and  when 
the  company  fails  promptly  to  repudiate  the  acts  of  such  agent,  it  will 
be  held  to  have  ratified  them,  or  to  be  estopped  by  its  silence  when  it 
ought  to  have  spoken. 

Id.  —  Reinsurance.  —  Although  Policy  of  Insurance  Provides  that  it 
shall  be  null  and  void  unless  countersigned  by  the  company's  general 
agent,  having  power  to  "issue  and  cancel  policies  for  it,  make  renewals 
and  indorsements  of  other  insurance  when  necessary,"  and  also  that  the 
procuring  of  other  insurance  on  the  property,  "  not  made  known  to  this 
company,  and  consented  to  hereon, "  will  avoid  the  policy,  yet  if  other 
insurance  was  obtained,  and  such  agent  when  informed  thereof  made  no 
objection,  but  promised  to  indorse  his  consent  on  the  policy,  and  after- 
wards made  a  written  memorandum  for  renewal,  with  such  reinsurance 
embodied  therein,  but  did  not  indorse  it  on  the  policy,  the  company  will 
be  bound  by  its  acquiescence  in  such  acts  of  its  agent;  and  this  is  so, 
although  the  policy  stipulates  that  "agents  of  this  company  have  no 
authority  to  bind  the  company  in  violation  of  any  of  the  printed  terms 
or  conditions  of  insureince,  as  herein  expressed;  and  no  printed  or  writ- 
ten condition  or  restriction  hereof,  which  by  its  terms  may  be  subject  to 
waiver,  shall  be  deemed  to  have  been  waived,  except  by  a  distinct,  spe- 
cific agreement,  clearly  expressed  in  the  body  of  the  policy. "  Any  con- 
dition in  the  policy  which,  under  its  terms,  might  have  been  waived  in 
the  body  thereof,  and  not  otherwise,  must  be  deduced,  within  the  mean- 
ing of  this  stipulation,  a  conditioner  restriction  "subject  to  waiver," 
and  to  such  only  does  the  stipulation  apply. 

CJoNTRACT.  —  One  Who  has  Agreed  that  He  will  Only  Contract  by 
Writing  in  a  certain  way  does  not  thereby  preclude  himself  from  mak- 
ing a  parol  bargain  to  change  it.  There  can  be  no  more  force  in  an 
agreement  in  writing  not  to  agree  by  parol  than  in  a  parol  agreement 
not  to  agree  in  writing,  and  every  snch  agreement  is  ended  by  the  new 
one  which  contradicts  it. 

Pleading.  —  Pleading  should  Stats  Facts,  and  the  averments  of  legal 
conclusions,  drawn  from  the  facts  stated,  are  in  no  way  necessary  to  the 
full  presentation  of  the  right  claimed,  and  are  properly  stricken  oat  ou 
motion. 

Action  by  A.  M.  and  Dan  Morrison  against  the  Insurance 
Company  of  North  America,  on  a  fire  policy  for  the  sum  of 
fifteen  hundred  dollars.     The  material  facts  appear  in  the 
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opinion.     Verdict  and  judgment  for  the  defendant,  and  the 
plaintiffs  appealed. 

Edwards  and  Fear^  for  the  plaintiffs  in  error. 

O.  C.  GrocCf  for  the  defendant  in  error. 

Stayton,  J.  Every  policy-holder,  in  the  absence  of  fraud, 
misrepresentation,  or  concealment,  must  be  held  to  have 
knowledge  of  the  contents  of  the  policy  when  he  has  oppor- 
tunity to  examine  it  before  he  accepts  it.  To  the  pleading  in 
which  the  appellants  sought  to  excuse  themselves  from  obli- 
gation to  comply  with  the  terms  of  the  policy,  on  the  ground 
that  they  were  ignorant  of  its  contents,  not  alleging  fraud, 
misrepresentation,  or  concealment,  exceptions  were  properly 
sustained.  The  printed  terms  and  conditions  embodied  in  the 
policy  were  in  very  fine  print,  but  from  the  fac-simile  found  in 
the  transcript  it  appears  that  they  were  legible,  and  it  would 
be  holding  a  very  dangerous  rule  to  assert  that  a  party  may 
be  excused  from  being  held  to  have  knowledge  of  a  contract 
to  which  he  is  a  party,  and  under  which  he  claims  rights,  by 
the  fact  that  the  instrument  including  the  contract  is  difficult 
to  read. 

Every  person  having  capacity  to  make  a  contract,  in  the 
absence  of  fraud,  misrepresentation,  or  concealment,  must  be 
held  to  have  known  what  the  words  used  in  a  contract  made 
by  him  were,  and  to  have  known  their  meaning;  and  he  must 
also  be  held  to  have  known  and  fully  comprehended  the  legal 
effect  of  the  contract  which  the  words  used  made.  Contracts 
for  insurance  do  not  furnish  exceptions  to  these  rules. 

The  appellants,  by  their  pleadings,  undertook  to  declare  the 
legal  effect  of  certain  provisions  in  the  policy  sued  upon, 
making  a  fac-simile  of  the  policy  a  part  of  the  pleading,  and 
the  court  sustained  an  exception  to  so  much  of  it.  In  this 
there  was  no  error,  for  the  pleadings  of  parties  should  state 
facts,  and  the  averments  of  legal  conclusions,  drawn  from  the 
facts  stated,  are  in  no  manner  necessary  to  the  full  presenta- 
tion of  the  right  claimed. 

The  third  section  of  the  printed  part  of  the  policy  contained 
the  following  provision:  "The  procuring  of  insurance  on  said 
property  for  more  than  its  cash  value,  or  the  having  of  othey 
insurance  thereon,  or  any  part  thereof,  valid  or  invalid,  prior 
or  subsequent,  not  made  known  to  this  company,  and  con- 
sented to  hereon,  will  render  this  policy  null  and  void."    The 
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contract  for  insurance  was  made  through  one  McCarty,  the- 
agent  of  the  company  at  Ennis,  Texas,  and  the  policy,  whiclt 
was  signed  by  the  president  and  secretary  of  the  company  and 
by  McCarty,  provided  "that  this  policy  shall  not  be  valid 
unless  countersigned  by  said  company's  duly  authorized  agent 
at  Ennis,  Texas." 

This  agent  of  appellee  was  shown  to  have  and  exercise  power 
to  "issue  and  cancel  policies  for  it,  make  renewals  and  in- 
dorsements of  other  insurance  when  necessary,  and  collect 
premiums."  The  appellee  is  a  corporation,  resident  in  th& 
state  of  Pennsylvania,  and  incorporated  under  its  laws.  Such 
an  agent  was  a  general  agent,  whose  knowledge  was  the 
knowledge  of  the  company  whose  agent  he  was,  and  by  whose 
acts,  within  the  scope  of  his  powers,  his  principal  would  be 
bound. 

After  the  policy  was  issued,  the  appellants,  without  the- 
previous  consent  of  the  agent,  or  any  other  person  authorized 
to  give  the  consent  of  the  appellee,  obtained  insurance  on  the 
property  covered  by  the  policy  in  question.  The  defense  was 
that  this  subsequent  insurance,  obtained  without  the  consent 
of  the  company,  evidenced  by  an  indorsement  on  the  policy, 
rendered  it  null.  The  appellants  pleaded,  and  offered  to  prove- 
that  A.  M.  Morrison,  one  of  the  plaintiffs,  immediately  in- 
formed McCarty,  defendant's  agent,  of  the  "other  insurance '*^ 
complained  of;  that  he  made  no  objection  thereto,  but  prom« 
ised  at  his  earliest  convenience  to  indorse  such  "  other  insur- 
ance" on  the  policy;  that  the  notice  was  given  for  the  purpose 
of  procuring  such  indorsement;  that  plaintiffs  relied  on  said 
agent's  promise,  and  believed  that  he  would  perform  every 
duty  necessary  for  their  protection;  that  afterwards,  and  just 
before  their  loss,  McCarty  arranged  with  them  to  renew  the 
JKjlicy  at  its  expiration,  after  being  again  informed  of  the 
amount  of  insurance  they  were  carrying  and  the  value  of  their 
stock;  that  he  insisted  upon  making  renewal;  that  he  made 
a  memorandum  of  the  renewal  in  writing,  but  not  on  the 
policy;  that  he  did  not  object  to  the  amount  of  insurance  car- 
ried by  plaintiffs  on  their  stock,  but  was  eager  to  renew  the 
policy  at  its  expiration;  that  from  McCarty 's  conduct  they 
believed  their  policy  to  be  in  force  up  to  the  time  of  the  loss. 

The  policy  having  been  made  an  exhibit  to  the  appellant'^ 
pleadings,  the  court  sustained  an  exception  to  so  much  of  the 
pleadings  as  set  up  those  matters,  on  the  ground  that  no  con- 
cent of  the  agent  to  subsequent  insurance,  under  the  terms  of 
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the  policy,  could  be  shown  otherwise  than  by  an  indorsement 
upon  it.  The  appellants  filed  a  trial  amendment,  in  which 
they  alleged  that  the  agent,  since  the  policy  issued,  had  been 
given  other  power  than  such  as  the  policy  gave,  and  that  un- 
<der  this  the  acts  of  the  agent  pleaded  would  bind  the  company. 
There  was  no  evidence,  however,  ofiered  to  sustain  this  last 
pleading,  and  because  of  this,  the  evidence  above  referred  to 
was  excluded,  and  the  court  directed  the  jury  to  return  a  ver- 
dict for  the  defendant.  Under  the  provision  of  his  policy 
which  we  have  set  out,  and  the  evidence  showing  the  nature 
of  the  agency  of  McCarty,  if  nothing  further  affecting  the 
power  of  the  agent  was  contained  in  the  policy,  the  case  of 
■Crescent  Ins.  Co.  v.  Griffin  and  Shook,  59  Tex.  509,  would  be 
conclusive  of  the  liability  of  the  appellee  under  the  facts  al- 
leged and  proposed  to  be  proved.  We  see  no  reason  to  doubt 
the  correctness  of  the  decision  made  in  that  case,  which  is  well 
sustained  by  the  cases  therein  cited,  as  well  as  by  the  follow- 
ing: American  Central  Ins.  Co.  v.  McCrea,  8  Lea,  513;  41  Am. 
Rep.  647;  Carrugi  v.  Atlantic  Fire  Ins.  Co.,  40  Ga.  140;  2  Am. 
Rep.  667;  Piedmont  and  Arlington  Ins.  Co.  v.  Young,  58  Ala. 
476;  29  Am.  Rep.  770;  Pierce  v.  Nashua  Fire  Ins.  Co.,  50 
3S\  H.  297;  9  Am.  Rep.  235;  Cans  v.  St.  Paul  F.  &  M.  Ins.  Co., 
43  Wis.  Ill;  28  Am.  Rep.  535;  Westchester  Fire  Ins.  Co.  v. 
Earle,  33  Mich.  143;  Planters'  Mutual  Ins.  Co.  v.  Lyons,  38 
Tex.  253;  New  Orleans  Ins.  Ass^n  v.  Griffin  and  Shook,  66  Id. 
232. 

The  policy,  however,  in  its  sixth  printed  section,  contains, 
among  many  other  declarations,  the  following:  "Agents  of 
this  company  have  no  authority  to  bind  the  company  in  vio- 
lation of  any  of  the  printed  terms  or  conditions  of  insurance 
as  herein  expressed;  and  no  printed  or  written  condition  or  re- 
striction hereof,  which  by  its  terms  may  be  subject  to  waiver, 
ehall  be  deemed  to  have  been  waived,  except  by  a  distinct,  spe- 
cific agreement,  clearly  expressed  in  the  body  of  the  policy." 

It  is  insisted  that,  under  this,  no  act  of  the  agent  looking  to 
consent  or  acquiescing  in  subsequent  insurance  could  bind  the 
company  u'nless  he  indorsed  his  consent  on  the  policy.  The 
true  construction  of  the  provision  in  the  policy  last  quoted  is 
not  entirely  clear.  It  recognizes  the  fact  that  there  are  terms 
and  conditions  in  the  policy  which  may  be.  waived,  and  others 
■which  may  not  be.  It  further  recognizes  the  fact  that  such 
conditions  as  are  therein  referred  to  which  may  be  waived  ar6 
«uch  as  must  be  waived,  if  waived  at  all,  by  an  agreement 
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entered  into  at  the  time  the  policy  is  executed;  for  it  provides 
that  such  conditions  or  restrictions  as  are  subject  to  waiver 
can  be  waived  only  by  a  specific  agreement,  clearly  expressed 
in  the  body  of  the  policy. 

By  the  body  of  the  policy,  we  understand  to  be  meant  the 
entire  face  of  the  policy  in  its  orderly  arrangement  existing  at 
the  time  it  is  delivered.  Looking  to  the  entire  policy,  and 
especially  to  that  part  of  its  third  printed  section  which  we 
have  quoted,  it  could  not  be  claimed  that  it  was  intended  that 
the  consent  to  subsequent  insurance  must  enter  into  the  body 
of  the  policy,  for  it  provides  that  this  consent  may  be  given 
by  indorsement  made  on  the  policy.  If,  however,  the  insured 
desired  to  have  the  right  to  obtain  subsequent  insurance  with- 
out the  consent  of  some  one  authorized  to  give  it  after  the 
policy  issued,  then,  under  the  sixth  section,  it  would  be  neces- 
sary that  this  should  be  provided  for  in  the  face  of  the  policy. 

That  this  and  like  waivers  to  be  made  before  or  at  the  time 
the  policy  issued  were  what  was  intended  is  evidenced  by  the 
fact  that  the  policy  in  question,  as  we  understand  it,  on  its  face 
gave  to  the  insured  the  right  to  obtain  additional  concurrent 
insurance  to  the  amount  of  five  thousand  dollars  without  fur- 
ther consent. 

Any  condition  in  the  policy  which,  under  its  terms,  might 
have  been  waived  in  the  body  thereof,  and  not  otherwise,  must 
be  deemed,  within  the  meaning  of  the  sixth  section,  a  condi- 
tion or  restriction  "subject  to  waiver";  and  to  such  only,  we 
are  of  the  opinion,  has  so  much  of  the  sixth  section  as  we  have 
quoted  any  application.  The  first  and  third  subdivisions  of 
section  3  embrace  many  acts  or  matters  which  it  is  declared 
shall  operate  a  forfeiture  of  rights  under  the  policy,  unless  an 
express  agreement  to  the  contrary  be  made  in  the  body  of  the 
policy,  while  the  second  subdivision  of  the  same  section,  as 
well  as  the  third  subdivision,  embrace  many  matters  and  acts 
permissive,  if  consent  to  their  doing  be  given  by  indorsement 
on  the  policy. 

The  authority  of  the  agent,  McCarty,  to  have  bound  the  ap- 
pellee by  indorsing  consent  to  subsequent  insurance  is  not 
questioned,  and  the  sole  ground  on  which  liability  is  denied 
is,  that  although  he  may  have  consented,  he  did  not  evidence 
his  consent  by  an  indorsement  on  the  policy.  A  provision  in 
a  policy  which  declares  that  "  the  procuring  of  insurance  on 
said  property  for  more  than  its  cash  value,  or  the  having  of 
other  insurance  thereon,  or  any  part  thereof,  valid  or  invalid, 
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prior  or  subsequent,  not  made  known  to  this  company  and 
consented  to  hereon,  ....  will,  under  this  policy,  be  null 
and  void,"  is,  in  effect,  but  a  provision  that  the  person  who 
has  power  to  give  consent  must  evidence  this  in  the  manner 
prescribed.  The  cases  cited  show  that  consent,  not  indorsed 
by  writing  on  or  in  a  policy  containing  such  a  claim,  will  bind 
the  company,  when  established,  as  fully  as  would  the  written 
consent,  when  acted  and  relied  upon  by  the  insured. 

A  provision  that  an  agent  shall  not  have  power  to  evidence 
his  consent  to  subsequent  insurance,  except  by  a  writing  on 
the  policy,  he  having  the  power  to  give  the  consent  of  the  com- 
pany, it  would  seem  would  no  more  make  it  imperative  that  the 
agent  should  give  consent,  if  at  all,  in  the  manner  prescribed, 
than  does  a  general  declaration  declaring  a  forfeiture  of  all 
rights  under  a  policy  on  account  of  named  acts,  unless  the 
consent  of  the  agent  is  given  thereto  by  a  writing  upon  the 
policy;  and,  therefore,  no  greater  efifect  should  be  given  to 
the  first  clause  of  that  part  of  section  6  quoted,  if  it  be  applica- 
ble to  consent  to  subsequent  insurance,  than  should  be  given 
to  that  part  of  section  3  above  set  out.  The  ground  on  which 
insurance  companies,  under  policies  like  that  before  us,  are 
held  liable  for  the  acts  of  their  agents  done  in  the  exercise  of 
lawful  power,  but  not  in  the  manner  prescribed  by  the  policy, 
is  that  the  agent  represents  the  company,  and  through  him 
they  have  knowledge  of  every  fact  of  which  their  agents  have 
knowledge,  and  by  failure  promptly  to  repudiate  their  acts, 
are  held  to  ratify  them,  or  to  be  estopped  by  their  silence 
when  they  ought  to  have  spoken.  If  the  facts  existed  as  ap- 
pellants proposed  to  prove  them,  application  for  consent  to 
subsequent  insurance  was  made  to  the  agent  who  had  power 
to  give  it.  This  the  company  must  be  held  to  have  known. 
He  gave  consent,  but  not  in  the  manner  prescribed  in  the 
policy.     This  the  company  must  also  be  held  to  have  known. 

Subsequent  insurance  did  not  ipso  facto  annul  the  policy, 
but  the  company  might  elect  to  give  it  that  effect,  or  might 
waive  it.  Having  knowledge  of  the  facts,  it  was  the  duty  of 
the  company  to  manifest  its  intention  as  to  this  promptly, 
and  having  failed  to  do  so,  it  ought  to  be  held  to  have  waived 
the  right  to  treat  the  policy  as  null,  when  it  knew  that  by  the 
act  of  its  own  agent  the  insured  had  been  -led  to  believe  that 
the  policy  was  in  full  force.  It  is  not  so  much  by  force  of  the 
fact  that  the  agent  gave  a  verbal  consent  to  the  subsequent' 
insurance  that  the  appellee  should  be  held  bound,  as  because 
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the  company  itself  must  be  held,  having  knowledge  of  what  he 
had  done,  to  have  ratified  the  consent  given  by  him,  though 
it  may  not  have  been  given  in  the  manner  prescribed  by  the 
policy.  If  the  policy  limited  the  power  of  the  agent,  it  im- 
posed no  limitations  on  the  power  of  the  company  itself,  and, 
as  said  by  the  supreme  court  of  Michigan,  in  considering  a 
provision  in  a  policy  similar  to  those  found  in  the  policy  be- 
fore us:  "The  condition  literally  applied  would  prevent  any 
unindorsed  consent  by  the  company  itself,  by  instruction  of 
its  board,  or  by  act  of  its  officers,  as  effectually  as  by  any  one 
e]pe.  And  the  case  seems  to  settle  down  to  the  simple  ques- 
tion whether  a  person,  who  has  agreed  that  he  will  only 
contract  by  writing  in  a  certain  way,  precludes  himself  from 
making  a  parol  bargain  to  change  it.  The  answer  is  mani- 
fest. A  written  bargain  is  of  no  higher  legal  degree  than 
a  parol  one.  Either  may  vary  or  discharge  the  other,  and 
there  can  be  no  more  force  in  an  agreement  in  writing  not  to 
agree  by  parol  than  in  a  parol  agreement  not  to  agree  in  writ- 
ing. Every  such  agreement  is  ended  by  the  new  one  which 
contradicts  it":  Westchester  Fire  Ins.  Co.  \.  Earle,  B3  Mich. 
153;  American  Central  Ins.  Co.y.  McCrea,  1  Lea,  524;  41  Am. 
Hep.  647. 

This  finds  application  in  contracts  to  be  implied  from  silence 
where  the  party  to  the  contract  ought  to  have  spoken,  as  well 
as  in  express  contracts.  What  the  agent  of  the  appellee  did 
was  within  the  scope  of  his  powers,  even  if  the  manner  in 
which  he  exercised  those  powers  was  not  that  pointed  out  by 
the  policy;  and  the  latter  fact  cannot  relieve  the  appellee 
from  notice  of  all  the  facts  known  to  its  agent.  We  may  say, 
under  the  facts  the  appellants  proposed  to  prove,  as  was  said 
by  the  court  of  appeals  of  New  York  in  a  case  including  a 
like  question:  "We  are  also  of  the  opinion  that  the  defend- 
ant was  bound  on  receipt  of  the  notice  of  [the  subsequent 
insurance]  to  immediately  repudiate  the  act  of  the  agent  in 
giving  such  consent  if  it  supposed  he  had  acted  without  au- 
thority, or  it  must  be  held  liable  for  the  power  he  assumed  to 
possess,  upon  the  ground  that  it  has  acquiesced  therein  and 
authorized  the  plaintiff  to  rely  thereon.  It  had  no  right  to 
rfemain  silent  and  suffer  the  insured  to  lay  by  and  forego 
other  insurance  upon  his  property,  and  subject  him  to  the 
hazard  of  eventual  loss  upon  the  assumption,  which  he  was 
authorized  from  its  silence  to  indulge,  that  the  act  of  the 
agent  was  approved  by  it,  and  that  there  still  remained  in 
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him,  notwithstanding  [the  subsequent  insurance]  a  valid  in- 
surance upon  his  property":  Benninghoff  v.  Ins,  Co.y  93  N.  Y. 
503. 

The  court  below  erred  in  sustaining  the  exception  to  appel- 
lant's supplemental  petition,  and  in  excluding  the  evidence 
tending  to  show  that  the  agent  was  notified  of  subsequent  in- 
surance, and  agreed  to  the  same,  and  promised  to  indorse  his 
consent  on  the  policy,  as  well  as  the  other  evidence  offered  in 
immediate  connection  with  these  matters.  We  are  of  opinion, 
however,  that  the  appellee  did  not  waive  any  right  it  may 
have  by  the  objections  made  to  the  proof  of  loss,  for  in  the 
first  communication  made  to  the  applicants,  in  regard  to  the 
loss,  the  objection  of  subsequent  insurance  in  excess  of  that 
allowed  by  the  appellee  was  urged,  and  there  is  nothing  in 
that  communication  which  evidences  an  intention  of  the  in- 
surance company  to  waive  any  right  it  then  had. 

For  the  reasons  stated,  the  judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded. 


GexbkaIi  Agent  ov  Fibe  Insubancb  Company  has  Poweb  to  waive  con« 
ditiona  in  the  policy  inserted  for  the  benefit  of  the  company:  Kruger  v.  Western 
Fire  Ins.  Co.,  1  Am.  St.  Rep.  42,  and  note. 

Open  Poliot  or  Insurance  may  be  Modified  by  SrrBSEQTTENT  Pabol 
Agreement,  although  the  policy  provided  that  no  condition  should  be  waived 
except  by  specific  indorsement  on  the  policy:  Day  v.  Insurance  Co.,  67  Am. 
Rep.  416. 

Insubance.  —  STiPxn.ATioN  IN  Policy  against  Other  Insurance,  Pol- 
icy Avoided  fob  Violation  of:  Havens  v.  ZTomc  Ins.  Co.,  60  Am.  Rep. 
689;  and  see  Hutchinson  v.  Western  Ins.  Co.,  64  Am.  Dec.  218,  and  note  on 
this  subject  221;  Funk  v.  Insurance  Associaiion,  43  Am.  Rep.  216,  and  note 
221. 

Insubanoe.  —  Agent's  Knowledge,  when  ArrRiBUTABLa  to  Principali 
Beat  V.  Park  Fire  Ins.  Co.,  82  Am.  Dec.  719,  and  note  722,  723. 

Pleading.  —  Allegation  of  Duty  ob  Liability  is  of  No  Avail,  un- 
less the  facts  necessary  to  raise  it  are  stated:  McCune  v.  Norwich  City  €h$ 
Co.,  79  Am.  Deo.  278;  Hewison  ▼.  New  Haven,  91  Id.  718. 
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Registration.  —  Object  or  Recobdino  Deed  is  to  Give  Notice  tcc 
Creditors  and  subsequent  purchasers  from  the  grantor  of  the  grantee '» 
title,  and,  except  as  to  the  matter  of  notice,  an  unrecorded  title  is  a» 
good  as  if  recorded. 

Bona  Fide  Purchaser.  —  Purchaser  Who  Buys  in  Ionorancb  of  Prior. 
Unrecorded  Deed,  not  having  paid  the  purchase-money  in  full,  is-- 
not  a  bona  fide  purchaser,  and  can  claim  no  equity  arising  from  tha 
alleged  negligence  of  the  prior  purchaser  in  failing,  after  the  destruction^ 
of  his  deed  and  the  records  of  the  county,  to  have  his  title  established 
and  his  conveyance  again  recorded. 

Adverse  Possession,  Nature  of,  to  Set  in  Operation  Statute  or 
Limitations.  —  One  who  sells  a  lot  to  be  used  as  city  property,  which, 
at  the  time  is  inclosed  in  a  field,  cannot  successfully  set  up  the  statute 
of  limitations  against  the  grantee  merely  because  the  latter  fails  to  take> 
actual  possession,  and  permits  it  to  remain  in  the  original  inclosnre.  To 
make  the  plea  of  limitation  effectual  in  such  case,  the  vendor  must  show 
some  notorious  act  of  ownership  over  the  property  distinctly  hostile  to- 
the  claim  of  the  grantee. 

Id. — To  Render  Possession  Adverse,  it  must  not  only  be  actual,  but 
also  visible,  continuous,  notorious,  distinct,  and  hostile,  and  of  such  a. 
character  as  to  indicate  unmistakably  an  assertion  of  claim  of  exclusive 
ownership  in  the  occupant. 

C.  C.  Cummings,  for  the  appellant. 

0.  M.  Templeton,  for  the  appellee. 

Gaines,  J.  Appellee  brought  this  suit  in  the  court  below 
against  appellant  and  E.  B.  Brown,  alleging  in  his  petition, 
that  in  1873  the  former  conveyed  to  him  a  certain  lot  in  the; 
city  of  Fort  Worth;  that  afterwards,  in  1884,  he  again  sold: 
and  conveyed  the  property  to  his  co-defendant  Brown;  that 
his  deed,  duly  acknowledged,  was  deposited  for  record  in  the 
ofl&ce  of  the  county  clerk  of  Tarrant  County,  and  together  with 
the  court-house  of  that  county  was  destroyed  by  fire  in  1876. 
It  was  also  averred  that  the  lot  in  controversy  was  sold  and 
conveyed  to  Brown,  in  connection  with  another  lot  adjacent, 
thereto,  of  the  same  size  and  value,  for  the  consideration  of 
$2,000,  of  which  Brown  had  paid,  including  interest,  only  the 
sum  of  $660.  It  was  further  alleged  that  if  plaintiff  was  mis- 
taken as  to  the  exact  locality  of  the  lot  sold  to  him,  then  it 
was  a  lot  of  the  same  dimensions,  the  east  boundary  of  which 
lies  one  hundred  feet  farther  west  than  that  of  the  lot  he  first 
described,  and  that  the  east  half  of  this  was  embraced  in  tha 
land  sold  to  Brown.  Plaintiff  prayed  for  a  recovery  of  th& 
land  so  conveyed  to  him,  and  if  this  could  not  be  had,  thea 
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that  he  have  judgment  against  defendant  Evans  for  its  value. 
Defendant  Evans  pleaded  a  general  denial,  and  the  statute  of 
limitations  of  two,  three,  five,  and  ten  years.  Defendant 
Brown  answered  specially,  admitting  the  purchase  of  the  two 
lots  of  his  co-defendant,  and  the  conveyance  of  them  to  him 
upon  the  terms  alleged  in  the  petition,  and  that  he  had  paid 
of  the  purchase-money  only  the  amount  therein  set  forth. 
He  prayed  that  in  the  event  the  court  found  plaintiff  entitled 
to  recover  the  land  claimed  in  his  petition,  that  he  should 
have  a  judgment  against  his  co-defendant,  canceling  his  un- 
paid notes,  and  ordering  that  they  be  delivered  up  to  him. 

The  case  was  submitted  to  the  jury  upon  special  issues,  and 
they  found,  in  substance,  that  defendant  Evans  did  convey  to 
plaintiff  the  lot  first  described  in  his  petition;  that  Evans  sub- 
sequently sold  it  to  Brown  on  a  credit  of  $2,000,  of  which  only 
$560  had  been  paid,  and  that  plaintiff's  lot  and  the  other  lot 
conveyed  to  Brown  were  of  the  value  of  $1,000  dollars  each  at 
the  date  of  the  sale  to  Brown  and  at  the  time  of  the  trial.  A 
judgment  was  accordingly  rendered  for  plaintiff  for  the  recov- 
ery of  the  lot  described  in  his  petition  and  in  the  verdict  as 
against  both  defendants,  and  a  decree  entered  that,  when  de- 
fendant Brown  should  pay  his  co-defendant  a  sufficient  sum 
to  bring  his  payments  up  to  one  thousand  dollars  and  the  in- 
terest thereon  from  the  date  of  his  notes,  the  notes  should  be 
extinguished,  and  that  defendant  Evans  be  enjoined  from 
transferring  said  notes.  From  this  judgment  Evans  appeals 
as  against  the  plaintiff,  but  not  against  his  co-defendant. 
Defendant  Brown  acquiesces  in  the  result. 

The  second  and  third  assignments  of  error  complain  of  the 
refusal  of  the  court  to  give  charges  asked  by  appellant.  The 
instructions  requested  contain  propositions  which  are  errone- 
ous, and  for  that  reason  alone  were  properly  refused.  Under 
the  first,  the  jury  would  have  been  authorized  to  find  against 
the  plaintiff,  if  Evans  had  held  adverse  possession  of  the  land 
for  two  years.  Besides,  that  charge  would  have  made  the  case 
to  turn  upon  the  question  of  plaintiff's  negligence  in  failing, 
after  the  destruction  of  his  deed  and  the  records  of  the  county, 
to  take  steps  to  have  his  title  established,  and  his  conveyance 
again  recorded.  There  is  no  question  of  negligence  in  the 
case.  The  object  of  recording  a  deed  is  to  give  notice  to  cred- 
itors and  subsequent  purchasers  from  the  grantor  of  the 
grantee's  title.  Except  as  to  the  matter  of  notice,  an  unre- 
corded title  is  as  good  as  if  recorded.     Brown,  not  having 
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paid  the  purchase-money  in  full,  and  that  which  he  paid  not 
being  sufl&cient  to  cover  the  value  of  the  lot  to  which  he  got  a 
good  title,  could  not  claim  the  equity  of  a  bona  fide  purchaser. 
The  charge  in  every  aspect  was  erroneous  and  misleading,  and 
was  properly  refused. 

The  second  and  fourth  charges  requested  were  upon  the  law 
of  limitation  as  applicable  to  plaintiff's  claim  to  recover  of 
Evans  the  value  of  his  lot  in  the  event  he  failed  to  recover  of 
Brown  the  lot  itself.  The  recovery  having  been  for  the  land, 
the  refusal  of  this  charge,  even  if  correct,  could  not  have  oper- 
ated to  the  prejudice  of  appellant.  Hence,  if  error,  it  was 
harmless,  and  we  need  not  consider  the  question  presented  by 
the  refusal. 

Treating  the  third  request  for  instructions  as  sufficient  to  call 
for  a  charge  upon  the  law  of  limitations,  it  presents,  in  our 
opinion,  the  only  question  in  the  case  worthy  of  serious  con- 
sideration. The  defendant  Evans  having  conveyed  the  land 
to  plaintiff  could  not  claim  the  benefit  of  the  statute  of  either 
three  or  five  years.  He,  however,  testified  that  the  lot  in  con- 
troversy had  been  inclosed  and  in  his  field  ever  since  his  con- 
veyance to  plaintiff  in  1873  down  to  his  sale  to  Brown  in  1884; 
but  that  plaintiff's  lot  was  not  that  claimed  by  the  latter,  but 
another  which  was  situated  near  it.  He  also  testified  that 
both  these  lots  remained  in  his  inclosure  after  the  conveyance, 
and  that  he  also  sold  that  which  he  admitted  to  be  plaintiff's 
to  one  Mrs.  Higby  in  1884,  "  because  he  had  written  to  plain- 
tiff about  selling  it."  It  appears,  therefore,  that  he  had  the 
same  character  of  possession  and  exercised  the  same  acts  of 
ownership  over  the  lot  he  claimed  to  be  plaintiff's  as  over  that 
which  he  claimed  as  belonging  to  himself.  This  clearly  indi- 
cates that  there  was  no  such  adverse  possession  in  the  case  as 
would  set  in  operation  the  statute  of  limitations  against  plain- 
tiff's suit  until  the  sale  to  Brown  in  1884.  One  who  sells  a 
lot  to  be  used  as  city  property,  which  at  the  time  is  inclosed 
in  a  field,  cannot  successfully  set  up  the  statute  of  limitations 
against  the  grantee  merely  because  the  latter  fails  to  take 
actual  possession,  and  permits  it  to  remain  in  the  original  in- 
closure. In  order  to  make  the  plea  of  limitations  effectual  in 
Buch  case,  he  must  show  some  notorious  act  of  ownership  over 
the  property,  distinctly  hostile  to  the  claim  of  the  grantee,  and 
the  adverse  possession  after  this  must  continue  for  a  sufficient 
length  of  time  before  suit  to  complete  the  statutory  bar.  The 
"  possession  must  not  only  be  actual,  but  also  visible,  continu- 
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ous,  notorious,  distinct,  and  hostile,  and  of  such  a  character  as 
to  indicate  unmistakably  an  assertion  of  a  claim  of  exclusive 
ownership  in  the  occupant":  Satterwhite  v.  Rosser,  61  Tex. 
166,  and  cases  cited.  Appellant  having  failed  to  show  adverse 
possession,  it  was  not  error  to  refuse  a  charge  upon  the  statute 
of  limitations. 

The  assignments  which  complain  of  the  verdict  and  judg- 
ment are  not  well  taken.  The  verdict  of  the  jury  is  responsive 
to  the  issues  presented,  and  finds  all  the  facts  of  the  case  in 
favor  of  plaintifif,  as  alleged  in  his  primary  statement.  This 
entitles  him  to  the  lot  first  described  in  the  petition,  and  enti- 
tled Brown  to  be  relieved  from  paying  for  the  lot  to  which  his 
title  failed. 

There  being  no  error  in  the  proceeding,  the  judgment  will 
be  affirmed. 


Beoistry  Law  applies  only  in  case  where  interest  of  creditor  or  subse* 
qnent  purchaser  can  be  affected  with  want  of  notice  at  the  time  he  acts: 
Voorhka  v.  Westervelt,  3  Anu  St.  Rep.  315,  and  note  319;  Marshall  v.  Roberts, 
10  Am.  Rep.  201;  Fca  v.  Ball,  41  Id.  316;  Chamber-lain  v.  Bell,  68  Am.  Dec. 
260. 

Whebb  Deed  is  once  Duly  Recokded,  It  is  thenceforth  Notice  to 
all  the  world,  even  though  the  record  be  totally  destroyed:  Shanrum  v.  Hall, 
22  Am.  Rep.  146;  Alvia  v.  Morrison,  14  Id.  117,  and  note. 

Possession  to  be  Adverse  mitst  be  Open,  Notorious,  Visible,  CJontin- 
UOU8  AND  Hostile,  etc.:  See  Denham  v.  Holeman,  71  Am.  Dec.  198;  Wor' 
eester  v.  Lord,  96  Id.  456,  and  note:  Schwallback  v.  Chicago  etc,  S.  R.  Co.,  2 
Am.  St.  Rep.  740,  and  note  744;  Lewis  v.  Schavmn,  3  Id.  511. 

To  Sustain  Claim  ov  Bona  Fide  Purchaser,  the  party  must  show  that 
his  purchase  was  upon  a  valuable  consideration,  and  that  the  consideration 
was  paid  before  he  obtained  notice  of  existing  equities:  Blanchard  v.  Tyler^ 
86  Am.  Deo.  57;  Warwr  v.  Whittaker,  72  Id.  65,  and  nota 
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[69  Tbxas,  407.  | 

KiQLiOENCB  —  Burden  of  Proof.  —  In  Action  against  Railway  Company 
TO  Recover  Damages  for  Property  Destroyed  by  Fire,  caused  by 
■parks  emitted  from  the  company's  engine,  which  ignited  the  dry  grass 
on  the  right  of  way,  the  fire  thence  spreading  to  the  property  destroyed, 
the  burden  of  proof  is  on  the  railway  company,  to  show  that  there  was 
no  negligence  on  its  part  in  causing  the  fire.  But  this  demand  of  the 
law  as  to  burden  of  proof  is  satisfied  when  the  company  shows  that  iM 
was  using  on  the  engine,  at  the  time  of  the  fire,  the  best  mechanical  ap- 
pliances to  secure  safety  from  fire,  that  they  were  in  good  repair,  and 
were  operated  by  a  skillful  engineer  in  a  careful  manner. 
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Id.  — Although  Railway  Company  may  Absolve  Itsblf  tbom  Liabilitt 
on  account  of  the  presumed  negligence  arising  from  the  mere  fsMrt  that 
fire  caught  from  sparks  emitted  from  its  engine,  by  showing  that  its  en- 
gine and  spark-arrester  were  the  best  in  use,  yet,  if  the  fire  caught  on 
its  own  right  of  way  in  dry  grass  which  it  allowed  to  accumulate,  it  b 
a  question  of  fact  for  the  jury  to  determine  whether  the  failure  to  re- 
move the  inflammable  matter  was  negligence. 

New  Trial.  —  Appellate  Couet  will  not  Interfere  to  Grant  New 
Trial  when  there  was  evidence  to  sustain  the  verdict,  unless  there  was 
manifest  prejudice  on  the  part  of  the  jury. 

Action  for  damages.    The  opinion  states  the  case. 
William  McKnight,  for  the  appellant. 

CoLLARD,  J.  This  suit  was  brought  by  the  appellee  against 
the  appellant  in  a  justice's  court  of  Bosque  County  for  $69.90 
damages. 

PlaintilBf  claimed  that  defendant  negligently  permitted 
grass  and  combustible  material  to  accumulate  on  its  right  of 
way,  which  was  ignited  by  sparks  from  its  engine,  and  so 
burning  his  pasture  grass  and  some  posts.  The  justice  of  the 
peace  rendered  judgment  for  plaintiff,  and  the  case  was  ap- 
pealed to  the  district  court  (the  county  court  having  no  civil 
jurisdiction),  where  it  was  tried  by  the  judge,  who  rendered 
judgment  for  the  plaintiff  for  $69.90  and  interest,  from  which 
this  appeal  is  taken. 

The  judge  filed  his  conclusions  in  the  case,  stating  that  the 
pasture  was  burned  by  sparks  from  defendant's  engine,  and 
that  the  fire  originated  by  reason  of  the  negligence  of  defend- 
ant in  permitting  combustible  material  to  remain  on  the  right 
of  way. 

The  appellant  complains  of  the  conclusions  and  the  judg- 
ment because, —  1.  The  evidence  does  not  show  that  defendant 
had  any  right  of  way;  and  2.  The  evidence  did  not  show  that 
defendant  negligently  permitted  grass  or  other  combustible 
material  to  accumulate  on  its  right  of  way. 

The  only  evidence  we  find  in  the  record  relating  to  the  sub- 
ject of  these  assignments  of  error  is  that  of  the  plaintiff.  He 
says:  The  fire  caught  very  near  the  cross-ties  on  the  road 
within  a  few  feet  of  the  road-bed;  it  set  the  grass  on  fire  near 
the  cross-ties;  it  caught  fire  between  the  cross-ties  on  the  road 
and  the  telegraph-poles.  I  do  not  know  how  far  from  the 
road-bed  the  defendant's  right  of  way  extends.  The  fire  caught 
ten  or  fifteen  feet  from  the  cross-ties.  It  was  agreed  by  the 
parties  that  plaintiff's  witnesses  would  prove  that  the  fire 
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caught  from  sparks  emitted  from  the  smoke-stack  of  a  loco- 
motive drawing  defendant's  passenger  train  on  the  eighteenth 
day  of  August,  1884,  which  set  fire  to  and  burned  plaintiff 's 
grass  and  fence-posts,  and  that  the  same  locomotive  in  the 
same  way  set  fire  to  Rutherford's  pasture  near  that  of  plaintiflf 
on  the  same  evening,  and  that  plaintiff's  damage  would  be 
greater  than  the  amount  claimed.  It  was  also  agreed  that  de- 
fendant's witnesses  would  testify  that  said  engine  was  at  that 
time  provided  with  the  best  spark-arrester  yet  known  or  dis- 
covered; that  no  spark-arrester  has  yet  been  invented  that  will 
entirely  arrest  all  sparks;  but  that  the  sparks  escaping  from 
the  arrester  on  this  particular  locomotive  were  necessarily  very 
minute,  and  that  the  smoke-stack  and  arrester  were  daily  in- 
spected by  competent  mechanics  and  found  to  be  in  good  con- 
dition and  repair.  These  facts  were  not  controverted,  nor  were 
the  facts  proved  by  plaintiff  that  the  fire  in  question  was  caused 
by  the  emission  of  sparks  from  the  same  locomotive.  Also 
that  the  engineer  on  this  engine  was  thoroughly  competent. 

When  plaintiff  established  the  fact  by  uncontradicted  evi- 
dence that  the  fire  was  so  caused,  and  that  he  was  thereby 
injured,  our  supreme  court  have  decided  that  in  such  case 
the  onus  is  upon  defendant  to  show  by  aflBrmative  proof  that 
there  was  no  negligence  on  its  part  in  causing  the  fire;  in 
other  words,  that  a  presumption  would  arise,  in  the  absence 
of  evidence  to  the  contrary,  that  there  was  negligence  on  the 
part  of  the  company:  International  etc.  R'y  Co.  v.  Timmer' 
man,  61  Tex.  663.  This  doctrine  is  fully  supported  by  the 
cases  cited  in  2  Wood's  Railway  Law,  1347,  note  3.  The  evi- 
dence to  defeat  such  prima  facie  case  of  negligence  being 
peculiarly  within  the  knowledge  of  defendant,  the  burden  is 
upon  it  to  produce  it:  Id. 

Our  supreme  court  having  approved  the  doctrine  laid  down 
in  the  decisions  of  other  states  referred  to  in  the  note  cited 
above,  upon  sound  principle,  we  do  not  deem  it  necessary  to 
enter  into  an  elaborate  discussion  of  the  reasons  of  the  law. 
This  demand  of  the  law  as  to  burden  of  proof  is,  however, 
satisfied  when  the  company  shows  by  undisputed  evidence 
that  it  was  using  at  the  time,  and  upon  the  very  engine  in 
question,  the  best  and  most  approved  meghanical  appliances 
known  and  in  use  to  prevent  the  escape  of  fire  from  its  engine, 
and  sparks  from  the  smoke-stack,  and  that  the  same  were  ia 
good  repair  and  condition,  and  were  operated  by  a  skillful  en- 
gineer in  a  careful  manner. 
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If,  then,  the  plaintiff  can  recover  after  Buch  proof,  it  must 
be  upon  the  ground  that  the  defendant  was  negligent  in  other 
respects,  as  that,  notwithstanding  the  approved  fire-arrester, 
it  was  guilty  of  negligence  in  permitting  the  accumulation  of 
combustible  matter  on  its  road  or  right  of  way  as  under  the 
circumstances  was  dangerous,  and  would  amount  to  negligence 
in  the  opinion  of  an  unprejudiced  jury,  such  as  a  man  of  ordi- 
nary prudence  would  not  have  committed  in  the  management 
of  his  own  affairs.  While  a  railway  company  may  absolve 
itself  from  liability  on  account  of  the  presumed  negligence 
arising  from  the  mere  fact  that  the  fire  caught  from  sparks 
emitted  from  its  engine,  by  showing  its  engine  and  spark-ar- 
rester were  the  best  in  use,  still  if  the  fire  caught  on  its  own 
right  of  way  in  dry  grass  which  it  allowed  to  accumulate,  it 
would  be  a  question  of  fact  for  the  jury  to  determine  whether 
the  failure  to  remove  the  inflammable  matter  was  negligence. 
Such  negligence  might  increase  the  danger  to  adjacent  prop- 
erty, even  though  the  best  machinery  was  adopted:  Kellogg  v. 
Chicago  etc.  R'y  Co.,  26  Wis.  228,  229;  7  Am.  Rep.  69. 

The  law  will  not  imply  negligence  from  this  fact.  The 
question  should  be  left  to  the  jury:  Keaee  v.  Chicago  etc.  R'y 
Co.,  30  Iowa,  80;  6  Am.  Rep.  643  et  eeq.;  Burlington  etc.  R.  R. 
Co.  V.  Westover,  4  Neb.  274. 

In  this  case,  the  court  below  found  that  the  company  was 
negligent  in  permitting  combustible  matter  to  accumulate  on 
its  right  of  way.  The  fire  caught  near  the  track, — about  fif- 
teen feet  from  it, — in  the  grass,  and  was  communicated  to 
plaintiff's  pasture,  and  destroyed  it.  It  was  clear  that  the  fire 
caught  on  defendant's  right  of  way.  While  the  conclusion,  of 
the  court  below  may  not  have  been  the  same  we  would  have 
arrived  at  from  the  evidence  as  disclosed  in  the  record,  there 
was  evidence  to  sustain  it,  and  we  are  unwilling  to  disturb  his 
conclusion,  it  having  been  repeatedly  decided  that  the  supreme 
court  will  not  interfere  to  grant  a  new  trial  when  there  was  evi- 
dence to  sustain  a  verdict,  unless  there  was  manifest  prejudice 
on  the  part  of  the  jury.  We  are  of  opinion  the  judgment 
ought  to  be  affirmed. 


LiABiLrnr  of  Railroad  Company  for  Firb  CoMMimiOATED  by  Locomo- 
tive E^ouTES:  Bassett  v.  Connecticut  River  R.  R.  Co.,  1  Am.  St.  Rep.  443,  and 
note  445,  446;  Orissellv.  Housatonic  R.  R.  Co.,  1  Id.  138,  and  note  149;  Sim- 
mottda  V.  Railroad  Co.,  52  Am.  Rep.  587. 

Nkqugbncb  is  Implied  from  Escape  of  Fire  from  Locomotive  Engine, 
and  the  burden  of  proof  is  upon  the  railroad  company,  in  an  action  against 
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it  for  each  negligence,  to  show  that  the  most  approved  mechanical  appliances 
were  ased  to  prevent  the  escape  of  fire:  Bass  v.  Chicago  R.  R.  Co.,  81  Am. 
Dec.  254;  compare  Ohio  etc.  R.  R.  Co.  v.  ShanefeU,  95  Id.  504;  Fero  v.  Buf- 
falo etc.  R.  R.  Co.,  78  Id.  277. 

It  jcat  bk  Neoligeut  in  Railroad  Compajtst  to  allow  combostible  mat- 
ter to  accumulate  on  its  right  of  way:  Richmond  etc.  R.  R.  Co.  v.  Medley,  40 
Am.  Rep.  734;  and  see  Pittsburgh  etc  R.  R.  Co.  ▼.  Jones,  4A  Id.  334. 


Fears  v.  Albea. 

[69  Tbxas,  4S7.] 

ScBBoaATioN.  —  Thibd  Paktt  is  Entitled  to  be  Subbooatsd  to  Rights 
OF  Cbeditob,  where,  having  an  interest  in  the  debt,  he  pays  it  in  pur- 
suance of  an  agreement  between  himself  and  the  debtor,  although  the 
debt  was  not  at  the  time  due. 

Id.  —  Mortgages.  —  When  Debt  Secured  by  Mortgage  is  Paid  bt  Onb 
xn^DER  No  Obligation  to  Pay  It,  He  is  Subrogated  to  the  rights  of 
the  mortgagee  in  the  mortgaged  property,  and  will  hold  the  title  so  ac- 
quired against  subsequent  encumbrances,  although  he  took  no  formal 
transfer  of  the  mortgage,  and  although  he  had  also  acquired  the  equity 
of  redemption. 

Id.  —  If  Person  Advancing  Money  to  Pay  on  Mortgage,  xtsdkb.  Agree- 
ment with  the  owner  of  the  equity  of  redemption  that  it  should  be  as- 
signed to  him  as  security  for  the  money  advanced,  takes  a  discbarge  of 
the  mortgage,  he  is  still  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  and  have  the  discharge  vacated. 

Equity  will  not  Permit  Just  Rights  of  Party  to  be  Lost  through 
Mistake  or  ignorance  of  fact,  when  such  relief  is  not  prejudicial  to  the 
rights  of  others. 

Pleading. — iNSERTroN  of  Wrong  Name  in  Answer  is  Immaterial  Er- 
ror, where,  taking  the  answer  altogether,  it  is  perfectly  apparent  that 
the  insertion  of  such  name  was  a  clerical  error,  and  the  name  intended  ia 
obvious. 

New  Trial  will  not  be  Granted  on  Ground  of  Surprise,  arising  from 
the  testimony  of  a  witness  being  different  from  what  counsel  anticipated 
it  would  be,  it  not  being  shown  that  the  witness  intentionally  deceived  or 
misled  counsel.  Nor  will  a  new  trial  be  granted  to  enable  one  to  obtain 
evidence  which  ordinary  diligence  could  have  procured  on  the  trial,  if 
desired,  and  especially  if  such  evidence  is  merely  cumulative. 

Action  of  trespass  to  try  title.  The  facts  appear  in  the 
opinion. 

Surratt  and  Taylor,  for  the  appellant. 

Anderson  and  Flint,  for  the  appellees. 

Maltbie,  J.  The  first  question  in  this  case  is,  whether  Mrs. 
Mary  Albea,  who  purchased  the  land  in  controversy  from  J. 
M.  Riviere  and  wife  subsequent  to  a  deed  of  trust,  executed 
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by  Riviere  to  Eugene  Williams  on  the  eighth  day  of  August, 
1881,  and  not  recorded,  to  secure  a  note  for  fifteen  hundred 
dollars,  made  by  Riviere,  payable  to  James  R.  Richey,  of  the 
date  of  the  trust  deed,  payable  on  the  eighth  day  of  August, 
1887,  and  also  subsequent  to  another  deed  of  trust  made  by 
said  Riviere  to  J.  D.  Wallace  on  the  same  land,  dated  on  the 
sixteenth  day  of  September,  1881,  and  recorded  on  the  day 
following,  to  secure  a  note  executed  by  said  Richey  to  Mrs. 
M.  E.  Fears,  on  the  same  day  as  the  deed  of  trust,  and  pay- 
able on  the  sixteenth  day  of  September,  1882,  having  fur- 
nished the  money  to  Riviere  to  pay  off  the  note  held  by 
Richey,  and  the  money,  having  been  so  applied  by  Riviere 
before  the  note  fell  due,  can  be  subrogated  to  the  rights  of 
Richey  in  the  deed  of  trust  held  by  Williams  for  his  benefit, 
without  any  agreement  with  Richey  to  that  effect.  The  dis- 
trict court  found  as  a  fact  that  at  the  time  C.  P.  Albea  pur- 
chased the  land  for  his  wife,  that  it  was  agreed  between 
Albea  and  Riviere  that  Riviere  should  take  the  money  paid 
by  Albea  and  pay  off  the  note  to  Richey,  and  have  it  and  the 
deed  of  trust  on  the  land  in  dispute  transferred  to  Mrs.  Albea, 
and  that  the  note  was  paid  off  by  Riviere  with  the  money  so 
received  before  it  became  due,  but  that  there  was  no  transfer 
made  by  Richey,  and  that  he  had  no  knowledge  of  the  agree- 
ment between  Albea  and  Riviere  in  reference  thereto. 

The  evidence  shows  that  the  money  was  not  paid  to  Richey 
in  person,  he  being  absent  at  the  time,  but  to  his  partner,  who 
received  it  for  him,  and  delivered  the  note  and  deed  of  trust 
to  one  Hearn,  who  advanced  $250  towards  the  payment  on  the 
Albea  note,  and  held  the  Riviere  and  Richey  note  and  deed 
of  trust  as  collateral  security;  and  that  afterwards  Albea 
paid  Hearn  the  $250,  and  that  Hearn  then  delivered  the  note 
and  deed  of  trust  to  Riviere,  the  debt  having  been  paid  in 
full,  and  that  Riviere  sent  them  by  mail  to  Albea;  but  they 
were  lost.  In  the  case  of  Fievel  v.  Zuher,  67  Tex.  280,  it  is 
said  that  there  are  numerous  decisions,  quite  a  number  of 
which  are  cited,  which  recognize  the  doctrine  that  if  a  third 
party  (a  volunteer)  pay  the  entire  debt  in  pursuance  of  an 
agreement  between  him  and  the  debtor,  upon  his  doing  so 
he  shall  be  subrogated  to  the  creditor's  rights,  and  that  there 
are  no  known  decisions  to  the  contrary  except  in  the  state  of 
Louisiana,  where  the  matter  is  regulated  by  statute.  We 
think  this  rule  founded  upon  principles  of  equity  and  mate- 
rial right.    Every  man  in  this  country  has  the  right  to  dispose 
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of  his  property,  or  any  interest  he  may  own,  however  slight, 
in  such  property;  and  any  rule  that  would  prevent  or  clog  the 
alienation  of  encumbered  property  at  private  sale  would  be 
very  prejudicial  to  the  debtor,  inasmuch  as  it  would  result  in 
subjecting  this  character  of  property  to  forced  sale  in  many 
instances,  when,  if  purchasers  had  the  right  by  paying  off 
prior  encumbrances  to  be  subrogated  to  the  rights  of  the  credi- 
tor holding  such  encumbrances,  the  sacrifice  of  property  could 
often  be  prevented,  while  by  such  an  arrangement  subsequent 
creditors  could  not  possibly  be  damaged. 

It  is  said,  upon  high  authority,  that  when  a  mortgage  is 
paid  by  one  who  is  under  no  obligations  to  pay  it,  although  he 
does  not  take  a  formal  assignment,  he  is  subrogated  to  the 
rights  of  the  mortgagee  in  the  mortgaged  property,  and  holds 
the  title  so  acquired  against  subsequent  encumbrances,  al- 
though he  had  also  acquired  the  equity  of  redemption.  In 
such  case,  no  proof  of  intention  on  his  part  to  keep  the  mort- 
gage alive  is  necessary  to  give  him  the  benefit  of  it.  Even  if 
a  person  advancing  money  to  pay  a  mortgage,  under  an  agree- 
ment with  the  owner  of  the  equity  of  redemption  that  it  should 
be  assigned  to  him  as  security  for  the  money  advanced,  takes 
a  discharge  of  the  mortgage,  he  is  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee,  and  have  the  discharge  vacated: 
1  Jones  on  Mortgages,  sec.  877,  and  authorities  there  cited. 
In  general,  any  person  having  a  subsequent  interest  in  the 
premises  which  are  not  primarily  liable  for  the  mortgage 
debt,  who  pays  ofi"  the  mortgage,  thereby  becomes  an  equitable 
assignee  of  it,  and  may  keep  the  mortgage  alive,  and  enforce 
the  lien  for  his  own  benefit:  3  Pomeroy's  Eq.  Jur.,  sec.  1212. 

In  this  case,  Riviere  had  the  legal  title  to  the  property,  and 
the  right  to  pay  off  all  encumbrances  against  it;  having  con- 
veyed his  interest  to  Mrs.  Albea,  she  would  be  entitled  to  pay 
off  any  encumbrance  against  the  land  to  protect  her  title.  It 
is  claimed  that  for  the  reason  that  the  Richey  mortgage  was 
discharged  of  record,  and  that  the  debt  was  paid  by  Riviere 
before  it  became  due,  that  Mrs.  Albea  could  be  subrogated  to 
the  rights  of  Richey  in  the  property.  It  appears  that  the 
mortgage  was  discharged  of  record,  by  direction  of  Riviere,  in 
1885,  for  the  purpose  of  having  the  title  to  other  property  em- 
braced in  the  mortgage  freed  from  the  encumbrance,  as  stated 
by  him;  but  at  all  events,  it  was  done  without  the  knowledge 
of  Mrs.  Albea,  and  equity  would  reinstate  it  for  her  benefit, 
for  it  will  not  permit  the  just  rights  of  a  party  to  be  lost 
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through  a  mistake  or  ignorance  of  fact  when  not  prejudicial 
to  the  rights  of  others.  We  are  also  of  opinion  that  it  can: 
make  no  defense  as  to  Mrs.  Albea's  right  of  subrogation,  that: 
the  money  was  paid  by  the  hand  of  Riviere,  she  having  fur- 
nished it  for  that  purpose;  nor  does  it  matter  that  the  debt: 
was  paid  before  it  fell  due.  She  was  no  meddler,  but  a  pur- 
chaser having  rights  in  the  property,  and  acted  in  the  mat- 
ter under  a  contract  with  Riviere.  No  one  except  Richey 
could  object  to  the  debt  being  paid  befcre  it  fell  due;  and  he 
does  not  complain.  There  is  no  charge  that  the  debt  was  not 
valid.  Mrs.  Albea,  at  the  time  of  the  payment,  did  not  know 
that  there  was  any  otlier  lien  on  the  property  in  existence,  and 
Mrs.  Fears  was  in  no  way  injured  or  damaged  by  the  paying 
oflf  of  the  Richey  mortgage;  had  it  not  have  been  paid,  Richey 
would  have  been  entitled  to  assert  his  claim  to  the  extent  that 
Mrs.  Albea  now  is  entitled  to  do.  Richey's  mortgage  was  but 
a  security  for  his  debt;  and  it  would  have  been  nothing  more 
if  it  had  been  past  due  when  paid,  the  legal  title  remaining  in 
Riviere  for  all  time  until  divested  by  a  sale.  We  can  see  no 
reason,  technical  or  substantial,  why  the  payment,  when 
made,  was  not  effectual  to  invest  Mrs.  Albea  with  the  right* 
of  Richey  in  the  property. 

Under  authorities  hereinbefore  referred  to,  the  debt  and  lien 
of  Richey  was  equitably  assigned  to  Mrs.  Albea,  on  account 
of  her  paying  oflf  the  debt;  and  the  fact  that  Richey  had  no 
knowledge  of  the  payment  being  made  by  her,  under  the  cir- 
cumstances of  this  case,  would  not  aflfect  her  rights  in  this- 
matter. 

It  is  insisted  that  the  court  erred  in  foreclosing  the  mort- 
gage executed  by  Riviere  to  Richey  without  making  them 
parties  to  the  suit,  the  note  of  fifteen  hundred  dollars  that 
the  mortgage  was  given  to  secure  being  in  issue;  and  also  in 
not  rendering  judgment  against  Riviere  for  the  amount  of  the 
note. 

Appellants  did  not  question  the  right  of  the  court  to  deter- 
mine the  case  by  any  exception  to  appellees'  pleading,  though 
the  relief  granted  was  prayed  for  in  the  answer.  It  was  not 
claimed  but  that  the  debt  to  Richey  was  a  valid  obligation 
against  Riviere,  and  against  the  land;  nor  was  it  denied  that 
the  debt  was  paid  in  the  way,  and  by  the  persons,  as  claimed 
by  appellees;  that  is,  that  Riviere  procured  the  money  from 
Mrs.  Albea  by  a  sale  of  the  land  in  dispute,  and  that  the  pay- 
ment was  made  by  him  with  the  money,  for  her  benefit.  Th& 
AM.  St.  Rep.,  Vol.  V.— 6 
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■effect  of  which  would  be  to  discharge  the  debt,  as  to  Riviere, 
And  subrogate  Mrs.  Albea  to  the  rights  of  Richey  in  the  prem- 
ises, as  the  same  existed  at  the  time  of  the  payment  of  his 
debt.  No  judgment,  then,  could  be  rendered  against  Riviere; 
and  he,  having  parted  with  all  title  to  the  land  by  convey- 
ance to  Mrs.  Albea,  was  not  a  necessary  party  to  the  suit; 
and  Richey's  debt  having  been  fully  paid,  there  was  no  neces- 
sity of  his  being  made  a  party, — having  no  right  and  setting 
up  no  claim  to  the  property.  If  the  appellants  had  raised  an 
issue  by  their  pleading  as  to  these  facts,  Riviere  and  Richey 
would  have  been  necessary  parties;  but  not  having  done  so  in 
the  court  below,  they  should  not  be  heard  to  complain  in  this 
court. 

Appellants  assert  that  the  court  erred  in  not  granting  their 
motion  for  a  new  trial  on  the  ground  that  they  were  misled 
and  deceived  by  the  following  portion  of  defendant's  answer, 
to  wit:  "That  on  the  eighth  day  of  August,  1881,  said  Riviere 
and  wife  executed  to  Eugene  Williams,  trustee,  a  deed  of  trust 
on  said  property,  and  two  other  pieces  or  lots  of  land  in  Waco, 
to  secure  James  R.  Richey  in  the  payment  of  said  Riviere  note 
for  fifteen  hundred  dollars, — with  even  date  with  said  trust 
deed,  and  to  become  due  on  August  8,  1882.  That  afterward, 
on  September  16,  1881,  Riviere  executed  to  J.  D.  Wallace  a 
deed  of  trust  on  the  same  lots  and  other  property  to  secure 
Mrs.  M.  E.  Fears  in  the  payment  of  Riviere's  note  for  fifteen 
hundred  dollars,  due  September  16, 1882,  and  that  Mrs.  Fears 
had  full  and  actual  notice  of  said  first-named  trust  deed 
before  the  execution  of  the  one  to  secure  her;  and  in  order  to 
protect  said  Mrs.  Fears  from  said  first  deed  of  trust,  said  J.  M. 
Riviere  did,  by  special  arrangement  with  C.  P.  Albea,  pay  the 
said  Richey  said  fifteen  hundred  dollars  on  the  15th  of  June, 
1882.  That  when  Albea  purchased  the  property  for  his  wife, 
it  was  agreed  that  Riviere  should  take  the  money  paid  by 
him  and  discharge  the  Richey  debt,  and  have  the  note  and 
deed  of  trust  transferred  to  Mrs.  Albea." 

Appellants  say  that  they  were  misled  by  that  portion  of 
the  answer  that  charges  that  Riviere  and  Albea  caused  the 
Richey  debt  and  mortgage  to  be  paid  off  for  the  benefit  of 
Mrs.  Fears,  and  then  permitting  defendants  to  show  that  the 
payment  was  made  for  the  benefit  of  Mfs.  Albea.  Taking 
the  answer  altogether,  we  think  it  perfectly  apparent  that  the, 
insertion  of  the  name  of  Mrs.  Fears  in  the  position  that  it 
occupies  in  the  answer  was  a  clerical  error,  and  that  if  coun- 
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eel  were  deceived  and  misled,  that  it  was  on  account  of  negli- 
gence and  want  of  ordinary  care  and  attention  on  their  part 
to  the  matter  at  hand. 

It  is  also  claimed  that  plaintiffs'  attorneys  were  deceived 
and  misled  by  their  witness  J.  D.  Wallace  in  reference  to  hia 
testimony  on  a  material  issue,  to  wit,  that  they  understood 
him  to  say  that  he  would  swear  that  Mrs.  Fears  had  no  actual 
notice  of  Richey's  deed  of  trust  when  that  to  her  was  exe- 
cuted, and  for  that  reason  they  went  into  trial  without  Mrs. 
Fears  being  present,  by  whom  they  could  prove  that  fact.  It 
is  not  shown  that  Wallace  intentionally  deceived  or  misled 
counsel,  nor  is  it  shown  but  that  it  was  the  fault  of  counsel 
that  they  misunderstood  Wallace.  He  was  their  trustee  who 
negotiated  the  loan  upon  the  property  for  Mrs.  Fears,  and 
when  default  was  made  in  the  payment,  sold  it  under  her  deed 
of  trust  for  her  benefit,  from  which  it  might  be  reasonably 
inferred  that  he  was  on  friendly  terms  with  her,  and  would 
not  withhold  any  information  about  which  he  might  be  inter- 
rogated, or  intentionally,  at  least,  make  a  statement  that  would 
mislead.  In  his  testimony  he  states  that  he  negotiated  the 
trade  for  Mrs.  Fears;  that  he  had  no  notice  of  Richey's  deed 
of  trust;  that  Mrs.  Fears  had  nothing  to  do  with  the  trade, 
left  it  all  to  him,  and  that  he  did  not  believe  that  she  knew 
anything  of  the  Richey  claim,  judging  from  all  of  the  circum- 
stances. We  are  at  a  loss  to  know  how  any  one  could  testify 
any  more  definitely  in  reference  to  another's  want  of  knowl- 
edge on  a  particular  subject  like  the  one  at  issue,  unless  it  was 
a  fact  that  Mrs.  Fears  was  not  in  the  country  at  the  time  of 
the  negotiation;  if  that  had  been  a  fact,  Wallace  would  have 
been  able  to  testify  to  it.  We  do  not  think  that  counsel  were 
justified  in  being  deceived,  misled,  or  surprised  at  the  evi- 
dence of  Wallace. 

An  additional  reason  why  the  court  did  not  err  in  refusing 
to  grant  a  new  trial  on  the  grounds  urged  is,  that,  in  reply  to 
plaintiff's  motion,  supported  by  the  affidavit  of  Mrs.  Fears, 
that  she  did  not  have  notice  of  the  Richey  deed  of  trust  at 
the  time  she  acquired  the  deed  of  trust  from  Riviere  on  the 
property,  defendants  filed  affidavits  of  Riviere  and  Albea 
stating  that  at  the  time  of  the  trial  Mrs.  M.  E.  Fears  was  in 
Waco,  at  the  house  of  J.  D.  Wallace,  the  trustee  in  her  deed 
of  trust,  which  was  within  three  blocks  of  the  court-house, 
which,  not  being  contradicted,  will  be  taken  as  true.  It  is 
thus  shown  that  ordinary  diligence  could  have  procured  the 
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evidence  of  Mrs.  Fears  on  the  trial,  if  it  had  been  desired. 
Having  taken  the  chances  without  it,  the  rules  of  law  will  not 
authorize  the  reopening  of  the  case,  for  the  purpose  of  mak- 
ing an  experiment  with  her  testimony  added. 

It  is  not  important  that  C.  P.  Albea  should,  at  the  sale  of 
the  property  by  J.  D.  Wallace,  under  Mrs.  Fears's  deed  of 
trust,  have  stated  the  grounds  of  his  wife's  claim  to  the  prop- 
erty, or  should  have  given  notice  of  her  claim  at  all,  in  view 
of  the  fact  that  the  property  was  purchased  by  Mrs.  Fears, 
and  that  she  is  charged  with  notice  of  Richey's  claim  before 
the  deed  of  trust  on  the  property  was  executed  to  Wallace. 
Waiving  the  question  of  diligence,  the  newly  discovered  evi- 
dence only  tends  to  contradict  C.  P.  Albea  as  to  the  grounds 
he  stated  that  he  claimed  the  property  on,  at  the  sale  by  J.  D. 
Wallace,  he  having  testified  at  the  trial  that  he  gave  notice 
that  it  was  the  homestead  of  Riviere  and  wife,  and  that  Mrs. 
Riviere  had  not  signed  the  deed  of  trust,  and  that  he  had 
purchased  Richey's  claim,  and  claimed  under  that  also, — the 
newly  discovered  evidence  tending  to  show  that  he  did  not 
give  notice  of  the  latter  claim.  J.  D.  Wallace  and  Mrs. 
Fears's  husband  had  each  testified  on  the  trial  that  Albea  did 
not  assert  the  latter  claim  at  the  sale;  and  the  alleged  newly 
discovered  evidence  would  be  cumulative,  and  would  only 
contradict  Albea  on  an  immaterial  issue,  and  did  not  author- 
ize the  granting  of  a  new  trial. 

The  twelfth  assignment  is,  that  there  was  error  in  finding 
that  Mrs.  Fears  had  actual  notice  of  Richey's  deed  of  trust, 
at  the  time  she  acquired  her  lien  on  the  property.  There  was 
evidence  before  the  district  court  that  she  had  notice  of  it, 
though  there  was  evidence  tending  to  a  contrary  conclusion. 
It  was  the  province  of  the  court  below  to  pass  upon  the  credi- 
bility of  the  witnesses  and  the  weight  of  the  evidence,  and  we 
see  no  sufficient  cause  in  this  case  to  disturb  the  findings. 

The  last  assignment  is,  that  the  court  erred  in  refusing  to 
sustain  plaintifi''8  general  demurrer  to  defendant's  amended 
answer.  The  answer  set  forth  allegations  amply  sufficient  to 
authorize  the  admission  of  all  the  facts  proven  on  the  trial, 
and  if  the  facts  authorized  the  judgment,  it  follows  that  there 
was  no  error  in  overruling  the  general  demurrer. 

There  is  error  in  the  judgment,  however.  Mrs.  Fears's  deed 
of  trust  was  of  prior  date  to  the  deed  from  Riviere  and  wife 
to  Mrs.  Albea,  and  was  duly  recorded  at  the  time  of  the  exe- 
cution of  the  latter,  and  the  land  having  been  sold  under  said 
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trust  deed  and  purchase  by  Mrs.  Fears,  her  title  was  superior 
to  that  of  Mrs.  Albea,  and  the  court  should  have  ordered  the 
land  sold,  and  the  proceeds  applied  first  to  the  payment  of 
the  Richey  note  and  interest,  and  the  balance  to  Mrs.  Fears, 
and  the  judgraent  is  here  now  reformed  in  that  respect;  but 
as  the  judgment  in  this  regard  was  not  assigned  as  error, 
Mrs.  Fears  should  pay  the  costs  of  this  appeal,  and  we  report 
that  the  judgment  be  reformed  and  afl&rmed. 


Subrogation,  Stranger  or  Volunteer  has  No  Right  to:  Mosier't 
Appeal,  93  Am.  Dec.  783,  and  note  789.  But  one  secondarily  liable  is  en- 
t;  Jed,  where  he  has  paid  the  debt,  to  the  benefit  of  any  securities  which  the 
creditor  may  hold  against  the  principal  debtor:  Forest  OilCo.'s  Appeal,  4  Am. 
St.  Rep.  584. 

New  Trial  on  Ground  of  Surprise  at  Testimony  of  Party's  Own 
Witness  is  Matter  of  Discretion  on  Part  of  Court:  See  Delmaa  v. 
Margo,  78  Am.  Dec.  516,  where  a  new  trial  was  granted  on  a  showing  that 
the  petitioner's  attorney  had  used  due  caution  to  ascertain  what  the  witness 
would  testify  to,  and  that  the  witness  deceived  him.  But  in  McClushey 
V.  Gerhauser,  90  Id.  512,  it  was  held  that  if  the  result  would  have  been  the 
same,  had  there  been  no  surprise,  a  new  trial  should  be  refused. 

New  Trial  will  not  be  Granted  for  Newlt  Discovered  Evidbnck 
which  is  merely  cumulative:  Lavxrence  v.  Ely,  97  Am.  Dec.  768,  and  note; 
Hart  V.  Jackson,  77  Ga.  493;  Smiih  v.  Watson,  82  Va.  712;  Booth  v.  McJilton, 
82  Id.  827;  or  which  could  have  been  previously  discovered  by  the  use  of  due 
diligence:  Richardson  v.  Farmer,  88  Am.  Dec.  129;  Allen  v.  Bond,  112  Ind. 
523;  Booth  v.  McJilton,  supra;  for,  as  is  said  in  Erskine  v.  Duffy,  76  Ga,  602, 
this  ground  for  a  new  trial  is  to  be  tolerated  rather  than  favored  because  of 
its  liability  to  abuse,  and  its  tendency  to  mislead. 


Continental  National  Bank  v,  Weems. 

[69  Texas,  489.] 

Bakks  and  Banking  —  Trusts  —  Transaction  Creating  Relation  o» 
Trustee  and  Cestui  que  Trust.  — In  the  course  of  dealings  between 
a  New  York  and  Texas  bank,  the  former  was  in  the  habit  of  discountin^j 
notes  for,  and  of  forwarding  them,  on  maturity,  to  the  latter,  "for  col- 
lection and  return,"  with  the  understanding  that  the  proceeds  of  such 
discount  notes  should  be  preserved  by  the  Texas  bank  as  the  property  of 
the  New  York  bank,  and  returned  to  it  as  such.  The  Texas  bank,  hav- 
ing received  notes  from  its  New  York  bank  correspondent  "for  coUec- 
.  tion  and  return  of  proceeds,"  would  become,  as  to  such  collections,  when 
made  by  it,  a  trustee  for  the  New  York  bank,  and  its  duty  would  be  to 
remit  the  proceeds  of  the  notes  to  the  latter.  The  relation  created  by 
the  transaction  is  that  of  trustee  and  cestui  que  trust,  and  not  that  of 
debtor  and  creditor. 

Id.  —  In  Such  Case  Trust  Fund  is  not  Divested  of  its  Character  ab 
Such  by  being  placed  by  the  collecting  bank  in  its  vaults,  and  there 
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mingled  with  its  other  moneys;  and  the  collecting  bank  thereafter  be- 
coming insolvent,  the  trust  would  attach  to  whatever  money  remained 
in  the  bank  vaults  when  the  receiver  was  appointed. 

Id.  —  One  Who  Receives  Monet  of  Another  in  Fiduciaby  Capacitt, 
AHV  Expends  It  in  payment  of  his  own  debts,  does  not  thereby  create 
a  lien  upon  his  entire  estate  for  its  repayment,  but  the  trust  estate  must 
be  clearly  traced  into  specific  property,  in  order  that  the  ceattU  que  tnist 
may  claim  either  the  property  itself  or  a  lien  upon  it. 

Id.  —  When  Trustee  Mingles  Trcst  Money  with  his  Own,  and 
Ajtekwards  Pays  out  to  others,  he  is  presumed  to  pay  out  hia  own 
money,  so  long  as  he  retains  sufficient  to  cover  the  trust  fund. 

Bane:2b  has  No  Lien  upon  Funds  in  his  Hands  for  Indebtedness  of  a 
customer,  in  the  absence  of  a  contract  for  that  purpose,  either  express 
or  implied.  And  where  notes  are  sent  to  a  bank  for  discount,  the  pro- 
ceeds to  be  placed  to  the  credit  of  its  correspondent,  and  the  bank  refuses 
to  discount  the  paper,  but  pays  drafts  drawn  by  its  correspondent  in 
the  belief  that  the  paper  had  been  discounted,  it  has  no  lien  upon  the 
paper  for  its  reimbursement.  In  settling  with  a  receiver  of  its  corre- 
spondent in  such  case,  the  bank  is  properly  chargeable  with  the  moneys 
collected  upon  the  paper,  and  with  the  value  of  so  much  of  it  as  re- 
mained unpaid,  to  be  set  off  by  the  amount  of  the  drafts  drawn  upon  it 
by  its  correspondent  after  the  notes  were  forwarded  for  discount. 

Pbactice.  —  Receiver  op  Insolvent  Corporation  has  Right  to  Recon- 
TitN£  AGAINST  One  Who  INTERVENES  in  a  proceeding  to  which  he  is  a 
party,  and  it  ia  proper  to  allow  him  to  set  up  all  the  rights  of  the  cor- 
poration growing  out  of  a  continued  course  of  dealing  with  the  inter- 
vener under  one  general  agreement.  And  the  fact  that  other  suits  were 
pending  in  another  tribunal  involving  the  subject  of  dispute,  and  to 
which  the  receiver  was  a  party,  when  pleaded  in  abatement  of  the  ple» 
in  reconvention,  ia  not  an  answer  to  it. 

Qoldthwaite  and  Ewingy  for  the  appellant. 
Butcheson,  Carrington,  and  Sears,  for  the  appellee. 

Gaines,  J.  On  the  nineteenth  day  of  December,  1885,  Wil- 
liam R.  Baker,  as  president  of  the  City  Bank  of  Houston,  and 
one  of  its  largest  stockholders,  and  the  Houston  Insurance 
Company,  another  stockholder,  filed  a  petition  in  the  district 
court  of  Harris  County  against  certain  of  its  creditors  and 
other  stockholders,  alleging  its  insolvency,  and  praying  for  the 
appointment  of  a  receiver  and  for  the  collection  and  distribu- 
tion of  its  assets  among  the  holders  of  claims  against  it,  ac- 
cording to  their  respective  priorities;  and  on  the  same  day 
appellee  Weems  was  appointed  receiver  in  accordance  with  the 
prayer  of  the  petition,  and  has  since  been  acting  under  direc- 
tion of  the  court  in  that  capacity.  By  a"  course  of  dealing, 
kept  up  during  a  series  of  years  by  the  insolvent  corporation 
and  the  Continental  National  Bank  of  New  York,  the  New 
York  bank  had  discounted  the  paper  of  the  Houston  bank. 
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and  just  before  it  fell  due  had  forwarded  it  to  -the  latter  "  for 
collection  and  returns." 

Immediately  before  its  failure,  the  Houston  bank  had  re- 
ceived a  large  amount  of  paper  so  discounted  for  it  by  the 
New  York  bank,  and  had  collected  it  in  part  and  placed  the 
proceeds  to  the  credit  of  the  latter.  For  others  of  their  notes 
the  Houston  bank  had  received  renewals,  which  were  dis- 
counted by  other  banks  in  New  York,  and  the  proceeds  applied 
to  the  payment  of  its  debts.  On  the  third  day  of  September, 
1886,  appellant  intervened  in  the  original  suit,  claiming  to  be 
a  creditor  of  the  City  Bank  of  Houston,  and  claiming  a  pri- 
ority of  payment  out  of  the  assets  in  the  hands  of  the  receiver, 
of  the  amount  due  to  it  by  reason  of  the  collection  and  appro- 
priation of  the  proceeds  of  the  notes  sent  by  it  to  the  Houston 
bank.  The  receiver  resisted  the  claim,  denying  complainant's 
right  to  priority,  and  answered  further  that  the  City  Bank  be- 
fore its  failure  had  sent  to  the  Continental  Bank  several  prom- 
issory notes  for  sums  amounting  in  the  aggregate  to  over 
twenty  thousand  dollars,  to  be  discounted;  that  the  latter 
refused  to  discount  the  notes,  but  retained  them  without  au- 
thority, and  had  then  collected  some  of  them  and  were  pro- 
ceeding to  collect  the  others.  To  this  counterclaim  complain- 
ant replied,  setting  up  a  lien  upon  the  notes  to  secure  the 
payment  of  a  general  balance  due  it  from  the  City  Bank  at 
the  time  of  its  failure.  Upon  the  trial  of  the  issue  so  pre- 
sented, the  court  gave  judgment,  disallowing  the  claim  of  pri- 
ority, but  allowing  the  claim  of  the  Continental  Bank  as  a 
general  creditor,  and  awarding  a  recovery  against  it  in  favor 
of  the  receiver  for  the  full  amount  of  the  notes  claimed  by  him 
to  have  been  converted  by  it,  less  about  five  thousand  dollars 
paid  upon  drafts  of  the  City  Bank  upon  it  after  the  paper 
went  into  its  hands.  The  judgment  further  provided  that  the 
Continental  Bank  should  deliver  up  the  notes  or  their  proceeds 
to  the  receiver  within  thirty  days,  and  that,  upon  its  failure  to 
do  so,  the  judgment  against  it  should  be  charged  against  its 
dividends,  and  that  the  receiver  should  have  execution  against 
it  for  the  balance.  From  this  decree  the  Continental  National 
Bank  has  brought  this  appeal. 

The  first  assignment  is  in  substance,  that  the  court  erred  in 
deciding  that  appellant  was  not  entitled  to  have  the  amount 
of  the  notes  sent  by  it  to  the  City  Bank  for  collection  paid  in 
full  from  the  assets  in  the  hands  of  the  receiver.  The  evidence 
shows  that  some  of  these  notes,  amounting  to  about  five  thou- 
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•Band  dollars,  were  collected  by  the  City  Eank  and  were  mingled 
with  its  funds  after  being  credited  to  appellant,  and  that  others 
^ere  renewed,  and  the  renewed  paper  discounted  in  New  York 
for  account  of  the  City  Bank, — the  proceeds  going  to  pay  its 
<3ebts.  The  first  question  to  be  determined  is,  whether  under 
the  agreement  and  the  course  of  dealing  between  the  two, 
the  collecting  bank  is  to  be  decreed  the  trustee  of  the  funds 
received  by  it  upon  the  notes  which  were  paid,  and  of  the 
renewed  obligations  which  were  taken  in  lieu  of  those  which 
^ere  not  paid.  Before  the  trial  an  agreed  statement  of  facts 
•was  signed  by  the  counsel  representing  the  parties,  and  filed 
among  the  papers  in  the  case.  The  agreement  appended  to 
the  statement  is  as  follows:  "The  matters  and  facts  set  forth 
in  the  foregoing  eight  pages  are,  for  the  purposes  of  the  trial  of 
the  above-entitled  cause,  admitted  to  be  true  and  correct,  and 
may  be  read  in  evidence  upon  the  trial  of  said  cause,  the 
parties  thereto  reserving  the  right  to  introduce  such  additional 
evidence,  not  inconsistent  with  the  foregoing,  as  may  be  de- 
sired." The  agreed  statement  contains  the  following  para- 
graph: "  That  in  the  course  of  dealings  between  the  City  Bank 
and  complainant,  the  latter  was  in  the  habit  of  discounting 
notes  for  the  City  Bank  and  of  forwarding  the  same  on  ma- 
turity to  the  City  Bank  for  collection  and  return,  with  an  un- 
derstanding that  the  proceeds  of  such  discount  notes  should 
he  preserved  by  said  City  Bank  as  the  property  of  the  com- 
plainant, and  returned  to  it  as  such."  The  agreement  further 
shows  that  the  notes  last  referred  to  were  received  by  the  City 
Bank  "  for  collection  and  return  of  proceeds." 

We  think  these  facts  settle  the  question  of  trust  in  the 
aflBrmative.  If  the  securities  had  been  sent  for  collection 
merely,  the  proceeds  to  be  credited  to  the  New  York  bank,  it 
is  clear  that  after  their  collection  the  relation  of  debtor  and 
creditor  would  have  subsisted,  and  the  latter  would  have  no 
•claim  upon  the  funds.  But  by  the  understanding  between  the 
laanks  and  the  actual  transaction  between  the  parties  as  shown 
iy  the  agreed  evidence,  a  special  agency  was  created,  and  the 
-city  bank  had  no  authority  to  hold  and  credit  the  proceeds  of 
the  notes,  but  was  bound  to  remit  them  immediately  to  its  cor- 
respondent. This  principle  was  clearly  recognized  by  this 
<;ourt  in  the  case  of  City  Bank  of  Shervidn  v.  Weiss,  67  Tex. 
S31,  and  is  sustained  by  the  great  weight  of  authority,  as  ap-. 
pears  from  the  citations  in  the  opinion  in  that  case. 

But  it  is  insisted  by  counsel  for  appellee  that  there  is  other 
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evidence  in  the  record,  not  inconsistent  with  the  agreement, 
which  shows  that  the  relation  of  debtor  and  creditor,  and  not 
that  of  trustee  and  cestui  que  trust,  was  created  by  the  transac- 
tion. "We  think,  however,  that  any  evidence  to  show  this  fact 
in  the  face  of  the  explicit  statement  in  the  admitted  proof 
would  be  inconsistent  with  the  agreement,  and  should  have 
been  disregarded  by  the  court,  whether  objected  to  or  not.  But 
we  do  not  regard  the  evidence  relied  on  as  being  in  conflict  with 
that  in  the  agreed  statement.  The  receiver,  who  was  cashier 
of  the  insolvent  bank  for  many  years  previous  to  its  failure, 
testified  to  the  efifect  that  in  previous  transactions  of  a  like 
character  it  had  been  the  habit  of  his  bank  to  collect  and 
credit  the  proceeds  of  the  discount  notes  sent  to  it  for  collec- 
tion. But  appellant  showed,  on  the  other  hand,  by  the  testi- 
mony of  its  president,  that  in  discounting  paper  for  its 
customers  at  a  distance,  it  was  the  custom  to  charge  interest 
after  the  maturity  of  the  paper  to  allow  for  the  transmission 
to  it  of  the  proceeds  after  collection  as  well  as  exchange  on  the 
amount,  and  that  in  order  to  avoid  these  charges,  the  City 
Bank  agreed  to  keep  with  the  New  York  bank  sufficient  funds 
to  meet  the  discounts  as  they  matured,  and  that  in  all  previous 
transactions  this  promise  had  been  complied  with.  As  long 
as  the  City  Bank  kept  with  its  correspondent  a  sufficient  sum 
to  cover  the  amount  of  the  discounted  paper  as  it  fell  due,  it 
had  the  right  to  the  proceeds  when  collected,  for  it  had  then 
virtually  taken  up  the  securities.  We  do  not  see  how  the  con- 
clusion can  be  drawn  from  this,  that  it  was  entitled  to  credit 
its  collections  when  it  had  no  funds  in  the  hands  of  the  New 
York  bank  to  make  good  its  account,  as  was  shown  to  be  the 
fact  in  this  particular  transaction. 

Had  appellant  permitted  this,  it  might  as  well  have  ex- 
tended credit  to  the  Houston  bank  in  the  first  instance  with- 
out security,  which  the  testimony  shows  it  was  very  careful  to 
avoid.  It  may  be  inferred  from  the  receiver's  testimony  that 
his  bank  did  not  always  have  funds  with  its  correspondent  to 
cover  its  discounts  at  maturity.  But  he  also  testified  that  in 
every  instance  its  account  was  immediately  made  good.  As 
this  was  all  the  appellant  could  have  legally  demanded,  it  is 
not  seen  that  the  fact  of  his  crediting  the  proceeds  of  the  dis- 
counted notes  returned  for  collection  in  such  cases  could  have 
affected  appellant's  right  as  to  future  cases,  under  their  ex- 
press agreement,  or  under  the  restrictive  indorsement  made 
upon  the  notes  in  the  particular  instance  now  under  considera- 
tion. 
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We  think  therefore  that  when  the  City  Bank  collected  these 
last  notes,  it  acted  in  a  fiduciary  capacity,  and  received  the 
proceeds  in  trust  for  the  Continental  National  Bank,  and  that 
it  was  its  duty  to  remit  them  to  the  latter.     This  brings  us  to 
the  further  question  whether,  under  the  circumstances  of  this 
case,  they  were  divested  of  their  character  of  trust  funds  when 
they  were  placed  by  the  collecting  bank  in  its  vaults  and 
there  mingled  with  its  other  moneys.     It  is  a  principle  of 
equity  long  recognized  and  applied  that  when  one  who  is  in- 
trusted with  the  money  of  another  invests  it  in  property,  the 
cestui  que  trust  may  follow  the  funds,  and  fixing  upon  the 
property  the  character  of  the  original  trust,  may  claim  it  as 
his  own:  Ryall  v.  Rolle,  1  Atk.  172;  Scott  v.  Imman,  4  Wells, 
400;  Burdett  v.  Willett,  2  Ver.  638.     But  in  an  early  case  it 
was  said:  "But  if  the  factor  have  money  it  shall  be  looked 
upon  as  the  factor's  estate,  and  must  first  answer  the  debt  of 
a  superior  creditor;  ....  for  in  regard  that  money  has  no 
ear-mark,  equity  cannot  follow  that  in  behalf  of  him  that  em- 
ployed the  factor  ":  Whitcomhe  v.  Jacob,  1  Salk.  160.     The  idea 
thus  suggested  seems  long  to  have  prevailed  in  the  courts  of 
England.     But  at  a  later  day  a  different  doctrine  has  been 
established  in  these  courts:  Taylor  v.  Plumer,  3  Maule  &  S. 
662;  Pennell  v.  Deffell,  4  De  Gex,  M.  &  G.  372;  Knatchbull  v. 
Hallett,  L.  R.  13  Ch.  Div.  696;  and  has  generally  been  ap- 
plied in  the  courts  of  last  resort  in  this  country  in  the  more 
recent  cases:   National  Bank  v.  Insurance  Co.,  104  U.  S.  54; 
Brocchus  v.  Morgan,  5  Cent.  L.  J.  53  (Tenn.);  People  v.  Rochester 
Bank,  96  N.  Y.  32;  Harrison  v.  Smith,  83  Mo.  210;    53  Am. 
Rep.  571;    Stoller  v.  Coates,  88  Mo.  514;    Peak  v.  Ellicott,  SO 
Kan.  156;  46  Am.  Rep.  90. 

The  rule  thus  followed  in  the  cases  last  cited  we  think 
founded  upon  the  better  reason.  Where  the  trustee  kept  the 
fund  separate,  and  the  original  money  was  capable  of  being 
identified,  there  never  was  any  question.  The  dictum  above 
quoted  is  not  understood  as  having  been  applied  to  such  a 
case.  It  is  where  the  trustee  has  mingled  the  trust  money 
with  the  mass  of  his  other  funds  that  the  diflSculty  arises.  It 
may  be  that  when  the  entire  mass  is  once  paid  away,  the  right 
to  claim  a  trust  in  any  money  or  property  is  forever  lost.  But 
if,  as  in  the  present  case,  throughout  all  the  trustee's  dealings 
with  the  funds  so  mingled  together,  he  keeps  on  hand  a  suffi- 
cient sum  to  cover  the  amount  of  the  trust  money,  we  think 
it  capable  of  demonstration  that  the  trust  should  attach  to  the 
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balance  that  is  found  to  remain  in  his  hands.  Let  us  take 
the  case  before  us  for  an  illustration.  It  is  shown  by  the  evi- 
dence that  after  the  bank  received  the  money,  amounting  to 
about  five  thousand  dollars,  its  cash  assets  were  never  reduced 
below  the  sum  of  six  thousand  dollars  until  they  went  into 
the  receiver's  hands.  Even  admitting  that,  in  course  of  its 
transactions,  this  identical  money  was  paid  out  by  the  bank 
to  its  uttermost  farthing,  yet  we  know  that  every  dollar  so 
expended  left  its  representative  and  exact  equivalent  in  the 
vault  from  which  it  was  taken;  and  that,  when  again  the 
money  so  left  was  expended,  it  left  in  turn  its  equivalent  be- 
hind it.  We  see,  therefore,  that  whatever  changes  may  have 
taken  place  in  the  funds  from  the  receipts  and  expenditures 
of  the  bank,  the  balance  left  at  the  date  of  its  failure  was  the 
result  of  the  proceeds  of  the  notes  to  the  extent  to  which  such 
balance  was  thereby  increased;  and  that  the  cash  which  went 
into  the  hands  of  the  receiver  should  be  deemed  the  representa- 
tive of  those  proceeds,  and  impressed  with  the  trust  character 
which  pertained  to  them.  The  equity  would  have  been  no 
stronger  if  the  City  Bank  had  used  appellant's  money  in  the 
purchase  of  bonds  or  other  securities,  which  were  found  in  its 
vaults  and  identified,  and  if  appellant  were  now  seeking  to 
recover  the  securities  so  bought. 

For  the  reasons  given,  we  are  clearly  of  the  opinion  that 
appellant  was  entitled  to  priority  of  payment  for  the  proceeds 
of  the  notes  collected  by  the  City  Bank.  But  we  think  that 
the  claim  for  full  payment  of  the  notes  renewed  and  redis- 
counted  by  it  stands  upon  a  very  difierent  ground.  The 
agreed  evidence  shows  that  these  renewed  obligations  were 
indorsed  by  the  City  Bank,  and  deposited  as  collateral  with 
banking  houses  in  the  city  of  New  York,  and  were  paid  to  the 
holders  either  in  whole  or  in  part.  As  to  the  one  which  was 
only  partially  paid,  the  agreement  recites  "that  said  renewal 
note  to  the  amount  of  $1,250  went  to  pay  the  debt  of  said  City 
Bank,  and  benefited  its  estate  accordingly."  As  to  the  other 
two,  the  language  in  reference  to  the  disposal  of  the  proceeds 
is  a  little  difierent,  but  we  presume  it  means  the  same  thing. 
We  therefore  deduce  from  the  admitted  facts  that  with  the 
proceeds  of  the  notes  now  under  consideration  obligations  of 
the  insolvent  bank  were  .discharged,  and  that  no  other  bene- 
fit accrued  to  its  estate.  Now,  then,  the  question  is,  Has  the 
appellant  a  lien  upon  the  general  assets  in  the  hands  of  the 
receiver  for  the  proceeds  so  appropriated?    We  think  not.    To 
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hold  the  aflBrmative  of  this  proposition  would  be  to  declare 
that  every  one  who  receives  the  money  of  another  in  a  fiduciary 
capacity,  and  expends  it  in  the  payment  of  his  own  debts, 
thereby  creates  a  lien  upon  his  entire  estate  in  favor  of  the 
owner  of  the  money  so  expended.  But  this  is  clearly  con- 
trary to  the  doctrine  of  constructive  trusts.  The  true  rule  is, 
that  the  trust  estate  must  be  clearly  traced  into  other  specific 
property,  in  order  that  the  cestui  que  trust  may  claim  either 
the  property  itself  or  a  lien  upon  it.  This  is  the  doctrine  uni- 
formly applied  in  the  older  cases,  and  laid  down  by  the  text- 
books upon  the  law  of  trusts:  Perry  v.  Phelips,  4  Ves.  107; 
Lewis  v.  Madocks,  17  Id.  48;  Taylor  v.  Plumer,  3  Maule  &  S. 
662;  Pennell  v.  Deffell,  4  De  Gex,  M.  &  G.  372;  Knatchbull  v. 
Hallett,  L.  R.  13  Ch.  Div.  696;  Pharis  v.  Leachman,  SO  Ala. 
662;  Noble  v.  Andrews,  37  Conn.  346;  2  Perry  on  Trusts,  sees. 
835  et  seq.;  2  Story's  Eq.  Jur.,  sec.  1258;  2  Pomeroy's  Eq. 
Jur.,  sec.  1051. 

We  have  a  line  of  decisions  in  our  own  court  which  we  think 
have  an  important  bearing  upon  the  question  before  us.  It  is 
held  that  the  wife  may  follow  through  all  its  mutations  the 
proceeds,  in  the  hands  of  the  husband,  of  her  separate  estate 
converted  by  him,  and  claim  the  property  into  which  they 
have  been  invested.  But  at  the  same  time  it  has  been  repeat- 
edly decided  that,  to  enable  her  to  do  so,  the  proceeds  must  be 
clearly  and  distinctly  traced:  Rose  v.  Houston,  11  Tex.  324;  62 
Am.  Dec.  478;  Chapman  v.  Allen,  15  Tex.  278;  Love  v.  Robert- 
eon,  7  Id.  6;  56  Am.  Dec.  41;  King  v.  Gilleland,  60  Tex.  271; 
Glasscock  v.  Hamilton,  62  Id.  143.  This  results  from  an  appli- 
cation of  the  doctrine  of  constructive  trusts  to  the  separate 
property  of  the  wife  in  the  hands  of  the  husband.  The  prin- 
cipal, where  money  has  been  misapplied  by  his  agent,  occu- 
pies with  us  no  higher  ground  than  the  married  woman  whose 
husband  has  misappropriated  hers;  and  our  courts  have  never 
held  that  the  wife,  in  the  latter  case,  is  entitled  to  priority  of 
payment  out  of  the  husband's  estate  as  against  his  general 
creditors.  This  is  shown  by  the  case  of  Richardson  v.  Hutch- 
ins,  68  Id.  81,  in  which  the  wife  recovered  a  large  judgment 
against  her  husband's  executor  for  her  separate  property,  used 
by  him  in  the  payment  of  his  debts,  but  recovered  only  as  a 
general  creditor. 

The  appellant's  claim  for  priority  as  to  the  funds  which  wei>t 
into  the  vaults  of  the  bank  also  has  a  materially  diflerent  efiect 
upon  the  rights  of  other  creditors  from  the  claim  we  now  have 
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under  conBideration.  As  to  the  former,  we  have  attempted  ta 
ehow  that  it  clearly  appears  that  the  direct  equivalent  and 
substitute  for  the  proceeds  of  the  notes  collected  by  the  City 
Bank  went  into  the  hands  of  the  receiver.  The  authorities 
also  hold  that  where  the  trustee  mingles  the  trust  money  with 
his  own,  whenever  he  pays  out  (leaving  enough  to  cover  the 
trust  fund),  he  is  presumed  to  pay  out  his  own  money:  Knatch- 
hull  V.  Haiku,  supra;  National  Bank  v.  Insurance  Co.,  supra. 
Upon  whichsoever  ground  we  put  it,  the  proceeds  of  the  col- 
lected notes  are  traced  into  the  bank  vault,  and  their  specific 
substitute  found  there  and  distinctly  pointed  out;  and  it  works 
no  injury  to  the  general  creditors  to  require  the  receiver  to  pay 
back  money  which  never  belonged  to  the  bank.  On  the  other 
hand,  to  allow  a  like  priority  for  payment  for  the  conversion 
of  renewed  notes  would  be  to  diminish  the  assets  which  the 
insolvent  bank  both  legally  and  equitably  owed  to  repay  trust 
money  which  merely  went  to  pay  its  debts.  These  payments 
may  have  gone  to  benefit  its  estate  in  one  sense,  but  they  did 
not  contribute  to  swell  the  assets. 

The  decisions  relied  upon  by  appellant's  counsel  to  support 
their  position  upon  this  question  can  hardly  be  deemed  appli- 
cable to  the  facts  of  the  present  case.  It  remains  to  notice 
them  briefly. 

The  case  of  Brocchus  v.  Morgan  and  of  National  Bank  v. 
Insurance  Co.,  supra,  sustain  appellant's  claim  of  property  for 
the  proceeds  of  the  collected  notes,  but  are  not  authority  upon 
the  present  question.  In  Peak  v.  Ellicott,  30  Kan.  156,  People 
V.  Bank,  96  N.  Y.  32,  Harrison  v.  Smith,  88  Mo.  210,  Stoller  v. 
Coates,  88  Id.  514,  the  trust  funds  were  traced  directly  into 
the  hands  of  the  unfaithful  agents,  and  went  to  increase  their 
assets,  if  they  did  not  appear,  as  in  the  case  of  the  renewed 
notes  now  under  discussion,  to  have  been  applied  merely 
to  the  payment  of  debts.  So,  also,  in  McLeod  v.  Evans,  6d 
Wis.  401.  There  the  draft,  which  was  held  to  have  been  re- 
ceived in  trust,  was  wrongfully  sent  by  the  banker  to  a  corre- 
spondent, was  collected  by  the  latter,  and  its  proceeds  drawn 
out  by  the  fiduciary  on  his  own  checks.  In  these  cases,  the 
doctrine  has  been  so  extended  as  to  give  priority  from  the  gen- 
eral assets  of  the  bank,  on  the  ground  that  these  assets  have 
been  swelled  by  the  trust  funds,  although  it  was  not  shown 
that  a  sufficient  amount  of  cash  remained  on  hand  to  cover 
the  latter.  With  the  greatest  deference  to  the  courts  who  de- 
cided these  cases,  we  are  constrained  to  differ  with  them  upon 
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this  point,  and  to  hold  that  in  order  to  fix  the  trust  upon  any 
part  of  the  assets,  the  particular  property  into  which  the  trust 
may  have  been  converted  must  be  pointed  out  with  at  least 
practical  definiteness  and  certainty. 

Appellant  next  complains  of  the  action  of  the  court  below 
in  charging  it  with  the  notes  sent  to  it  by  the  City  Bank  for 
discount.  The  facts  in  regard  to  this  matter  are  in  brief: 
The  City  Bank  sent  the  notes  to  the  appellant  to  be  dis- 
counted, and  to  have  the  proceeds  placed  to  its  credit  accord- 
ing to  a  previous  course  of  dealing  between  them.  Appellant 
refused  to  discount  the  paper,  and  so  notified  its  correspond- 
ent, but  before  the  note  was  received  by  the  latter,  not  doubt- 
ing that  the  paper  would  be  discounted,  it  drew  upon  appellant 
to  the  amount  of  about  five  thousand  dollars.  Appellant  paid 
these  drafts,  relying  upon  the  notes  for  reimbursement.  It  is 
now  contended  that  it  has  a  lien  upon  this  paper  for  the  pay- 
ment, not  only  of  the  five  thousand  dollars  so  paid,  but  also 
for  its  general  balance  on  account  against  its  correspondent. 
This  proposition  cannot  be  maintained.  It  is  frequently  said 
that  a  banker  has  a  lien  upon  the  funds  in  his  hands  for  the 
indebtedness  of  his  customers;  and  it  is  argued  that  the  rule 
applies  unless  there  is  an  agreement  to  the  contrary.  But  we 
understand  the  rule  to  be,  that  in  order  to  give  such  lien,  there 
must  be  a  contract  for  that  purpose,  either  express  or  implied. 
"The  credit  must  be  given  on  the  credit  of  the  securities  or 
valuables  either  in  possession  or  expectancy:  Russell  v.  Had- 
duck,  3  Gilm.  233;  44  Am.  Dec.  693.  This  is  the  extent  of 
the  banker's  lien":  Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68 
111.  398;  see  also  Jarvis  v.  Rogers,  15  Mass.  389;  Lu^as  v.  Dor- 
rien,  7  Taunt.  279.  In  the  case  last  cited  a  bond  was  pre- 
sented to  a  banker  by  his  customer  as  collateral  for  a  loan, 
which  the  banker  declined  to  accept,  and  it  was  casually  left 
with  him.  It  was  held  he  had  no  lien  upon  it.  So  in  this 
case  the  appellant,  having  refused  the  paper,  had  no  right  to 
hold  it,  and  should  have  returned  it.  Having  failed  to  do  so, 
it  has  no  lien  except  for  the  amount  of  the  drafts  paid,  after 
the  paper  was  received. 

We  think,  however,  the  court  erred  in  rendering  judgment 
against  appellant  for  the  full  value  of  the  notes,  although  it 
decreed  that  the  judgment  might  be  satisfied  by  turning  over 
to  the  receiver  such  as  had  not  been  collected,  together  with 
the  proceeds  of  those  which  had  been  paid.  A  proper  judg- 
ment would  have  been  to  charge  appellant  in  the  account  with 
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the  moneys  collected  upon  the  paper  and  with  the  Talue  of  so 
much  of  it  as  remained  unpaid,  to  be  set  off  by  the  amount 
of  the  drafts  drawn  upon  the  appellant  by  the  City  Bank  after 
the  notes  were  forwarded  for  discount. 

We  think  what  we  have  said  suflBcient  to  dispose  of  the 
leading  propositions  in  the  case.  The  other  questions  pre- 
sented relate  mainly  to  the  right  of  the  receiver  to  reconvene 
in  the  action  brought  against  him  in  the  court  below.  We  are 
of  opinion  that  although  this  proceeding  was  an  intervention 
in  another  suit,  and  was  a  mere  outgrowth  of  the  original 
action,  yet  appellant  having  sought  the  jurisdiction  of  the 
court  to  establish  equities  against  the  estate  in  the  hands  of 
the  receiver,  it  was  proper  to  allow  the  latter  to  reconvene  and 
set  up  all  the  rights  of  the  insolvent  corporation  growing  out 
of  a  continued  course  of  dealing  under  one  general  agreement. 
It  was  not  error  for  the  court  to  adjust  the  equities  between 
the  two  banks,  and  to  state  the  amount,  and  to  give  judgment 
for  any  balance  found  in  favor  of  the  insolvent  bank.  The 
fact  of  other  suits  pending  in  another  tribunal  upon  some  of 
the  notes,  to  which  the  receiver  was  a  party,  and  in  which  the 
title  was  being  contested,  pleaded  in  abatement  of  the  plea  in 
reconvention,  was  not  an  answer  to  it.  All  parties  at  interest 
being  before  the  court,  this  case  was  a  proper  proceeding  in 
which  to  settle  all  matters  in  dispute  between  appellant  and 
the  receiver  growing  out  of  the  transactions  between  the  two 
banks.  Upon  the  rendition  of  a  judgment  against  the  com- 
plainant for  the  value  of  the  notes  in  this  suit,  its  title  to 
them  would  become  perfect,  and  there  would  exist  no  obstacle 
to  the  prosecution  of  the  suits  for  their  collection  which  it  had 
already  instituted. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed 
and  the  cause  remanded,  with  instructions  to  the  lower  court 
to  hear  evidence  as  to  the  value  of  the  notes  sent  to  appellant 
for  discount  and  not  discounted  at  the  date  of  the  filing  of  the 
appellee's  plea  in  reconvention,  and  to  charge  appellant  with 
Buch  value  instead  of  the  face  value  as  in  the  former  judg- 
ment, to  allow  appellant's  claim  for  priority  of  payment  oiA 
of  the  assets  in  the  receiver's  hands  to  the  amount  of  the 
notes  sent  to  the  City  Bank  for  collection,  and  collected  by 
it,  but  not  for  those  renewed  and  rediscounted,  and  in  all 
other  respects  to  state  the  account  as  before,  and  to  give  judg- 
ment accordingly^ 
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LisN  OT  Banker  ttpok  Bills  Indorsed  for  Collection  by  Corri- 
BPONDiNa  Bank  ia  fully  treated  in  the  note  to  Masonic  Sav.  Bank  v.  Bangs, 
4  Am.  St.  Rep.  202-204. 

LiABiLfTT  OF  Person  Acting  in  Fiduciart  Capacitt  fob  Loss  o» 
Funds  :  Coffin  v.  Bramliti,  97  Am.  Dec.  449.  Trust  funds  must  be  kept  sep- 
arate from  private  funds  of  the  trustee,  or  he  will  be  liable  in  case  of  loss: 
Id.,  and  note  455;  and  see  Whittey  v.  Foy,  78  Id.  236,  and  note  238. 


McCulloch  v.  McCulloch. 

[69  Texas,  682.1 
Divorce.  —  Husband's  Petition  to  have  Marriage  Contbaot  An- 
nulled, because  his  wife  gave  birth  to  a  fully  developed  child  bo 
soon  after  marriage  as  to  render  it  certain  that  it  was  begotten  prior  to 
marriage,  will  not  be  granted,  unless  evidence  is  produced  by  him  Buffi« 
cient  to  overcome  the  legal  presumption  that  he  ia  the  father  of  the 
child. 

Suit  for  divorce.    The  facts  appear  in  the  opinion. 

Cooper  and  Moore,  for  the  appellant. 

Willie,  C.  J.  This  is  a  suit  for  divorce  brought  by  the  ap- 
pellant against  the  appellee,  he  alleging  that  he  was  married 
to  her  on  the  4th  of  March,  1886,  and  that  they  lived  together 
as  man  and  wife  till  the  30th  of  August  thereafter,  and  that 
on  the  20th  of  June,  1886,  three  and  one  half  months  after 
their  marriage,  she  gave  birth  to  a  fully  developed  child,  and 
that  he  did  not  know  until  its  birth  but  that  it  was  his  child. 
He  claimed  that  the  fact  of  her  pregnancy  was  not  made  known 
to  him  by  his  wife  before  their  marriage;  that  she  had  thereby 
perpetrated  a  fraud  upon  him;  and  that  her  condition  at  mar- 
riage was  an  impediment  that  rendered  the  contract  of  mar- 
riage void.  The  marriage,  and  birth  of  a  seven  or  eight 
months'  child  within  three  and  a  half  months  thereafter, 
were  proved;  and  it  was  shown  by  two  witnesses  that  they 
were  present  at  the  marriage  and  did  not  notice  that  the  ap- 
pellee was  pregnant,  and  it  was  shown  that  the  appellant 
lived  with  her  as  a  husband  until  some  time  after  the  birth 
of  the  child,  and  then  left  her;  but,  upon  leaving,  tried  to 
persuade  her  to  go  with  him. 

The  court  below  refused  the  divorce,  and  the  plaintiflf  ap- 
pealed. There  was  no  proof  as  to  who  was  the  father  of  the 
child,  and  in  such  cases  the  presumption  is,  that  it  is  the  chi}d 
of  the  husband:  Reynolds  v.  Reynolds,  3  Allen,  610;  Hemmen- 
voay  V.  Towner,  1  Id.  209;  Phillips  v.  Allen,  2  Id.  453.     This 
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presumption  should  be  overcome  by  Bome  proof  to  the  con- 
trary; but  in  this  case  the  evidence  tended  rather  to  strengthen 
the  presumption.  The  appellant  and  appellee  associated  to- 
gether for  a  year  before  the  marriage,  and  during  a  portion  of 
the  time  were  engaged  to  be  married.  There  is  no  evidence 
to  show  that  she  kept  company  with  any  other  man  during 
that  period,  or  that  any  one  else  was  suspected  of  improper 
intimacy  with  her.  After  the  marriage,  too,  the  appellant 
lived  with  her  as  a  husband  for  a  considerable  period,  during 
which  he  must  have  known  that  she  was  with  child,  and  must 
have  known,  too,  that  it  had  been  begotten  before  the  mar- 
riage. Yet  he  made  no  complaint  or  inquiry  as  to  her  situ- 
ation, but  acted  in  all  respects  as  the  father  of  the  child 
would  have  done  under  like  circumstances.  Continuing  to 
acknowledge  such  a  person  as  his  wife  was  almost  proof  posi- 
tive that  the  child  was  his  own,  or  that  he  believed  and  had 
good  reason  to  believe  this  to  be  a  fact.  It  is  true  that  the 
appellant  alleges  that  because  of  his  youth  and  inexperience 
he  did  not  know  anything  about  such  matters,  and  did  not 
know  that  the  child  was  not  his  until  after  it  was  born.  But 
there  is  no  proof  on  this  subject;  and  the  presumption  from 
the  allegation  itself  is  that  he  believed  the  child  to  be  his  un- 
til its  appearance  convinced  him  to  the  contrary.  But  the 
evidence  showed  that  he  tried  to  persuade  his  wife  to  go  and 
live  with  him  after  the  child  was  born,  which  tends  to  show 
that  he  still  believed  it  to  be  his  own. 

It  is  settled  law  that  the  husband  cannot  have  the  marriage 
annulled  because  the  wife  was  with  child  by  him  at  the  date 
of  the  marriage.  If  a  condition  of  pregnancy  at  that  time  is,. 
under  any  circumstances,  an  impediment  to  marriage,  it  must. 
be  because  it  will  impose  upon  the  husband  a  spurious  off- 
spring: Reynolds  v.  Reynolds,  supra.  If  it  on  the  contrary 
yields  him  as  the  first  fruits  a  child  of  which  he  is  the  father, 
the  contract  cannot  be  annulled,  as  its  object  is  in  no  wise  de- 
feated. All  the  rights  and  privileges  to  which  the  husband  is- 
entitled  are  secured  to  him,  and  he  cannot  complain  of  the 
consequences  of  his  own  misconduct,  especially  when  it  has- 
done  him  no  injury.  These  principles  are  abundantly  sup- 
ported by  authority,  and  need  not  be  further  elaborated :  S(?e- 
preceding  authorities;  also  Long  v.  Long,  77  N.  C.  304;  24 
Am.  Rep.  449. 

The  presumption,  strengthened  by  proof,  being  that  the  ap- 
pellant was  the  author  of  the  condition  of  the  wife  at  mar- 
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riage  for  which  he  seeks  to  annul  it,  and  no  proof  to  the 
contrary  having  been  produced,  we  think  he  showed  no 
grounds  for  divorce,  and  the  court  below  properly  refused  to 
grant  his  petition.     The  judgment  is  affirmed. 

EvxBY  Reasonable  Presumption  is  Indulged  in  Favob  of  LBormcAor 
OF  Children,  when  called  into  question:  Johnson  v.  Johnson,  77  Am.  Dec. 
823;  Denniaon  v.  Page,  72  Id.  644;  Wright  v.  Hicks,  60  Id.  687;  and  to  repel 
this  presumption,  the  evidence  must  be  clear  and  positive:  Id.;  and  see 
Wright  v.  Hicks,  56  Id.  451. 

Man  Who  Maeeies  Woman  Knowing  Hee  to  be  Pregnant  by  An. 
©THEE  IS  Alone  Liable  for  the  support  of  the  child:  State  v.  Shoemaker, 
49  Am.  Rep.  146. 

Declaeations  of  Parents  are  not  Admissible  to  Bastardize  Issus, 
if  the  marriage  be  proved  or  admitted:  Cravqford  v.  Blackburn,  77  Am.  Dec. 
323;  Denniaon  v.  Page,  72  Id.  644;  compare  Haddock  v.  Boston  etc.  B.  R.  Co., 
81  Id.  656. 

Fraud  of  Wife  in  not  Disclosing  Peegnanct  at  Time  of  Maeriagi 
was  held  no  cause  for  divorce  in  Long  v.  Long,  24  Am.  Rep.  449;  but  see  the 
note  thereto,  pages  453-455,  citing  other  cases  showing  varioiaa  mlinga  npon 
this  point. 
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fexaounoN  Sale  —  Puechasb  Subject  to  Equities.  —  Where  the  owner 
of  a  judgment,  under  which  land  is  sold  at  execution  sale,  becomes  the 
purchaser  at  such  sale,  and  credits  the  purchase-money  of  the  land  upon 
hia  execution,  he  takes  the  land  charged  with  all  the  equities  to  which 
it  is  subject,  and  acquires  no  title  under  the  execution  sale  as  against  a 
claimant  in  possession,  who  had  paid  purchase-money  and  made  valuable 
improvements,  under  a  parol  contract;  and  this  is  so  although  the  judg- 
ment debtor  was  the  apparent  owner  of  the  land  when  the  debt  was  con- 
tracted, and  when  the  judgment  was  rendered. 

BviDENOE. — Testimony  Impeofeely  Admitted  in  Proof  of  Fact  is  Harm< 
LESS  Error,  if  the  same  fact  was  proved  by  other  evidence  which  was 
competent  and  uncontradicted. 

Action  of  trespass  to  try  title.    The  opinion  states  the  case. 

/.  Earl  Prcdoii,  for  the  appellant. 

W.  W.  Meacharriy  for  the  appellees. 

Willie,  C.  J.  The  appellant  brought  suit  against  Robert 
Vincent  upon  a  promissory  note,  executed  by  the  latter  Febru- 
ary 18,  1884,  and  had  an  attachment  levied  on  fifty  acres  of 
land,  and  at  the  sale  of  the  land  under  the  judgment  obtained 
in  the  suit  bought  it,  crediting  the  purchase-money  upon  the' 
execution.     Appellant  then  instituted  this  action  of  trespass 
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to  try  title,  for  a  recovery  of  the  land,  against  the  appellees, 
who  were  in  possession.  The  appellee's  claim  to  the  land  ia 
substantially  as  follows:  — 

In  January,  1871,  Robert  Vincent  and  Sawney  Williams 
bought  of  Robert  Lockhart  five  hundred  acres  of  land,  paying 
in  cash  one  thousand  dollars,  and  giving  notes  for  the  balance 
of  the  purchase-money,  about  four  thousand  dollars.  Robert 
Vincent  and  Sawney  Williams  were  brothers-in-law,  and  the 
former  had  two  and  the  latter  three  children.  Gif  Williams, 
son  of  Sawney,  married  Maria,  a  daughter  of  Robert,  in  1871. 
Lockhart  retained  a  vendor's  lien  for  the  unpaid  purchase- 
money,  and  one  Barker  loaned  the  purchasers  one  thousand 
dollars  they  paid  in  cash.  The  land,  when  bought,  was  un- 
improved; but  the  purchasers  placed  tenants  upon  it  to  clear 
it  up,  and  soon  thereafter  moved  upon  it  themselves,  and  have 
ever  since  resided  upon  the  land.  It  was  the  understanding  be- 
tween Williams  and  Vincent  and  their  children,  made  known 
at  the  time,  that  they  were  to  live  together  upon  the  land  and 
use  their  joint  earnings  to  pay  for  it.  Also,  that  when  paid 
for,  each  child  should  have  fifty  acres  of  land  set  apart  to  him 
by  metes  and  bounds.  When  they  went  on  the  land,  each 
party  selected  a  place  to  settle  and  build  upon  it,  the  defend- 
ant Gif  Williams  building  in  1871  on  the  land  selected  for 
his  wife,  but  he  afterwards  moved  upon  another  tract  selected 
for  himself.  The  Lockhart  debt  was  paid  in  1876,  and  the 
Barker  debt  in  1883,  all  contributing  their  individual  means 
toward  its  payment. 

On  January  14,  1879,  Sawney  Williams  made  a  deed  to  Gif 
Williams  of  one  hundred  and  fifty  acres  of  the  land,  reserving 
the  right  of  possession  during  life;  and  on  August  18,  1882, 
Robert  Vincent  made  a  deed  to  Maria  Williams  for  fifty  acres 
of  the  land,  for  a  home,  to  revert  to  the  grantee  on  breach  of 
certain  conditions.  This  latter  deed  was  filed  for  record  Oc- 
tober 14,  1882.  Sawney  Williams  and  Robert  Vincent  having 
previously  divided  the  five  hundred  acres  between  themselves, 
on  December  18, 1883,  the  former  deeded  to  Gif  Williams  fifty 
acres,  and  the  latter  to  his  daughter,  Maria  Williams,  fifty 
acres,  and  to  his  son  fifty  acres  also,  and  each  a  like  quantity 
to  his  other  children,  the  deeds  describing  the  land  according 
to  a  previous  survey  made  by  one  Berkley,  and  each  party's 
survey  including  the  land  and  improvements  occupied  by 
him.  These  deeds  were  recorded  December  20,  1883.  Har- 
vey Vincent  and  Gif  Williams  lived  on  the  land  set  apart  and 
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afterward  deeded  to  them  with  their  families  continually  from 
1871  to  the  beginning  of  this  suit,  clearing  and  opening  their 
farms  at  a  heavy  expense. 

The  note  upon  which  the  attachment  was  sued  out,  under 
which  appellant  claims,  was  given  for  the  balance  due  on 
open  account  for  supplies  furnished  by  Barnett  to  the  elder 
Williams  and  Vincent,  for  themselves  and  their  sons  and 
daughters  and  their  families  during  the  course  of  several 
years,  ending  in  1882  or  1883.  The  purchases  were  made 
with  the  understanding  that  such  supplies  should  be  charged 
to  the  elder  Williams  and  Vincent.  Upon  this  state  of  facts 
the  cause  was  submitted  below  to  the  judge,  who  placed  his 
conclusions  of  law  and  fact  in  the  record,  and  rendered  judg- 
ment for  the  appellees.     Barnett  appealed. 

The  appellant  having  credited  the  purchase-money  of  the 
land  upon  his  execution  took  the  land  charged  with  all  the 
equities  of  the  appellees,  and  subject  to  the  same:  McKamey 
v.  Thorp,  61  Tex.  648.  The  equities  of  the  appellees  were 
these:  The  land  had  been  bought  in  the  name  of  their  parents, 
for  the  benefit  of  the  appellees  as  well  as  of  the  nominal  pur- 
chasers. It  was  paid  for  as  well  with  the  means  of  the  ap- 
pellees as  of  their  parents  and  the  other  parties  interested. 
This  made  the  parties  in  whose  names  the  land  was  bought 
trustees  for  the  benefit  of  the  appellees  to  the  extent  of  the 
land  intended  for  them,  and  for  which  they  paid.  This  trust 
was  not  within  the  statute  of  frauds,  and  it  was  not  necessary, 
therefore,  that  it  should  be  in  writing:  James  v.  Fulcrod,  5 
Tex.  512;  55  Am.  Dec.  743. 

The  interest  intended  for  each  of  the  appellees  was  set 
apart  to  him,  and  he  settled  thereon  and  improved  it,  and 
continued  to  reside  on  and  cultivate  this  portion  of  land  for 
more  than  ten  years  before  the  commencement  of  this  suit. 
Under  this  state  of  facts  the  appellees  were  entitled  to  demand 
of  their  parents  specific  performance  of  the  contract  under 
which  they  purchased  the  lands;  and  were  also  entitled  to 
hold  it  against  them  under  the  statute  of  limitation  of  ten 
years.  As  against  the  parties  in  whose  names  the  land  was 
bought,  the  appellees  had  a  good  title,  and  of  this  their  pos- 
session put  all  others  on  notice. 

As  a  mere  purchaser  at  execution  sale  of  the  land  or  the 
property  of  Robert  Vincent  and  Sawney  Williams,  appellant  - 
acquired  no  better  title  than  was  held  by  the  defendants  in 
execution,  which,  as  we  have  seen,  amounted  to  nothing.    But 
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he  claims  that  the  land  was  conveyed  to  the  appellees  by  the 

defendants  in  execution  in  1883,  after  the  debt  which  formed 

the  basis  of  the  attachment  suit  had  accrued,  and  that  the 

conveyance  was  in  fraud  of  his  rights  as  a  creditor.     But  the 

conveyances  of  1883  were  made  in  pursuance  of  the  previous 

contract  of  the  parties.     It  was  a  conveyance  of  the  legal  title 

►to  those  who  already  held  the  equitable,  and  could  compel  the 

conveyance  they  received.     It  was  a  conveyance  to  those  who 

were  already  entitled  to  hold  the  land  against  the  grantees, 

^  whose  title,  so  far  from  having  its  beginning  in  the  deed,  was 

■^  pood  without  it,  —  the  only  object  of  the  deed  being  to  furnish 

^  the  best  evidence  of  its  existence.     A  vendor  cannot  commit  a 

j^  fraud  in  making  a  deed  to  a  grantee  to  whom  the  land  already 

J  belongs.     He  parts  with  nothing  subject  to  the  payment  of 

his  debts. 

It  is  not  very  clear  as  to  the  time  at  which  the  balance  of 
account  for  which  the  note  was  given  accrued,  but  it  did  not 
antedate  the  title  of  appellees;  for  that  commenced  with  the 
contract  of  purchase,  or  at  least  with  their  first  possession  of 
the  lands  upon  which  they  settled. 

The  conveyance  from  Robert  Vincent  and  Sawney  Williams 
to  the  appellees  was  not  a  voluntary  conveyance;  and  even 
had  there  been  fraud  on  the  part  of  the  grantors,  it  could  not 
have  affected  the  grantees'  title,  as  they  did  not  participate  in 
the  fraud.  They  were  receiving  the  evidence  of  their  own 
title,  and  not  acquiring  property  of  another. 

Nor  do  we  think  that  the  appellees  allowed  the  elder  Vincent 
to  obtain  credit  on  faith  of  owning  the  land  in  controversy. 
They  had  no  reason  to  suppose  that  the  credit  was  extended, 
wholly  or  in  part,  on  account  of  the  land.  They  were  in  pos- 
session of  it,  notoriously  claiming  it,  and  it  was  the  duty  of 
the  appellant  to  make  inquiry  as  to  their  title  before  giving 
credit  to  the  persons  in  whom  the  legal  title  was  vested.  They 
were  authorized  to  conclude  that  he  had  made  the  inquiry, 
and  had  satisfied  himself  as  to  the  state  of  the  title.  The  ap- 
pellant had  had  an  account  with  their  fathers  for  years,  and 
had  received  large  payments  from  them,  and  the  appellees 
were  authorized  to  believe  that  for  this  reason  they  still  ob- 
tained credit  for  their  purchases.  We  think  the  court  could 
but  come  to  the  conclusion  that  the  appellant  acquired  no  title 
to  the  land  under  the  execution  sale. 

The  brief  of  appellants  raises  some  questions  of  evidence; 
but  it  is  suflScient  to  dispose  of  the  two  first  to  say  that,  if 
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the  testimony  was  improperly  admitted,  the  appellant  was  not 
prejudiced,  as  the  same  facts  were  proved  by  other  witnesses 
and  were  uncontradicted,  and  the  cause  was  tried  by  the  court 
without  a  jury. 

The  account  of  the  dealings  between  the  appellant  and 
Robert  Vincent  and  Sawney  Williams  was  admissible,  because 
it  tended  to  show  that  credit  to  a  large  amount  had  been  ex- 
tended by  the  former  to  the  latter  during  a  long  series  of  years, 
and  large  payments  had  been  made  upon  the  account,  thus 
rebutting  in  some  degree  any  presumption  of  fraud  on  the 
part  of  the  debtors.  It  also  tended  to  fix  the  date  when  the 
items  for  which  the  note  was  given  accrued,  and  thus  show 
whether  the  title  of  the  appellees  was  prior  or  subsequent  to 
them  in  date.  If  admissible  for  these  purposes,  the  action  of 
the  court  was  harmless  error,  as  the  account  in  no  wise  preju- 
diced the  plaintifi''8  case.  There  is  no  error  in  the  judgment, 
and  it  is  affirmed. 


ExEOonoN  Sales,  whkn  Rule  of  Caveat  Emptor  Applicable  to: 
Walbridg»y.  Day,  83  Am.  I>ec.  227;  Magvnre  v.  Marks,  75  Id.  121;  Boggi  v. 
Fowler,  76  Id.  561;  Bums  v.  Hamilton,  70  Id.  570,  and  note  572. 

Judgment  Credctor  Who  Purchases  under  his  Judgment  stands  in 
hia  debtor's  place,  and  takes  the  property  subject  to  every  liability  under 
which  the  debtor  held  it:  Walton  v.  Hargroves,  97  Am.  Dec.  429;  but  this  rule 
is  subject,  in  equity,  to  the  qualification  that  he  takes  the  title  subject  to  the 
equities  then  existing  against  the  judgment  debtor,  or  which  have  since 
arisen  through  want  of  knowledge  of  the  judgment:  Filley  v.  Duncan,  93  Am. 
Dec.  337;  and  see  Churchill  v.  Morse,  92  Id.  422;  Wallace  v.  Bartle,  89  Id. 
584. 

Judgment  will  not  be  Reversed  for  Improper  Admission  op  Testi- 
mony, if  the  facts  sought  to  be  proven  by  such  testimony  have  been  clearly 
established  by  other  competent  evidence:  Spencer  v.  Milwaukee  etc.  R.  R.  CCp 
84  Am.  Deo.  768. 
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Atleb  v.  Bartholomew. 

[69  "Wisconsin,  43.1 
Contract  mitst  bk  Biin>rNo  on  Both  Pakties  to  Sustain  an  action  at 

law  by  either  to  recover  for  a  breach  thereof. 
BlAtitication  op  Conteact  Entered  into  by  Person  Aotinq  as  Agent, 

BUT  WITHOUT  AuTHOEiTY  SO  TO  Do,  made  by  the  person  for  whom  he 

assumed  to  act  as  principal,  cannot  validate  the  contract  so  as  to  bind 

the  other  contracting  party  without  his  assent. 
Contract  fos  the  Sale  ov  Land  must  Bind  Both  Parties  or  it  can  bind 

neither. 

AOOEPTANOE  07  AN  OfTER,  AFTER  THE  TiME  LIMITED  IN  SuOH  OtTEB,  can- 
not bind  the  person  making  the  offer,  unless  he  assents  to  the  acceptance 
after  knowledge  that  it  was  not  made  within  the  time  limited. 

Oral  Extension  op  Time  within  Which  an  Offer  to  Seuu  Real  Estatb 
MIGHT  BE  Accepted  cannot  be  shown,  because  the  whole  of  the  con< 
tract  for  the  sale  of  real  estate  must  be  in  writing. 

Ring  and  Youmans,  and  Pinney  and  Sanborn^  for  the  ap* 
pellants. 

McBride  and  Grow,  and  R.  J.  McBride,  for  the  respondents. 

Taylob,  J.  This  action  is  brought  to  recover  damages  for 
an  alleged  breach  of  contract  to  convey  lands  to  the  plaintiffs, 
which  they  allege  that  they  had  purchased  of  the  defendants. 
On  the  trial  the  court  ordered  the  plaintiffs  to  be  nonsuited, 
and  from  the  judgment  in  favor  of  the  defendants  the  plain- 
tiffs appealed  to  this  court.  The  only  question  in  the  case  is, 
whether  the  evidence  introduced  by  the  plaintiffs  showed  a 
valid  contract  with  the  defendants  for  the  purchase  of  the 
lands  described  in  the  complaint.    It  is  admitted  that  there 

lOB 
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was  no  formal  contract  in  writing  between  the  parties,  but,  on 
the  part  of  the  appellants,  it  is  insisted  that  the  correspond- 
ence between  the  parties  shows  an  existing  and  binding  con- 
tract for  the  purchase  and  sale  of  the  lands  in  question.  For 
the  purposes  of  this  appeal  it  may  be  admitted  that  the  evi- 
<ience  shows  that  the  defendants  were,  previous  to  January  30, 
1884,  and  down  to  October  8,  1885,  the  owners  of  the  lands  in 
-controversy,  and  that  all  of  the  said  lands  were  situate  in  town- 
•ehip  23  north,  of  range  1  east. 

The  evidence  relied  upon  by  the  plaintififs  to  prove  the  con- 
"tract  is,  first,  a  letter  purporting  to  be  written  and  signed  by 
the  defendants,  bearing  date  at  Vannessa,  Ontario,  January 
30,  1884.  The  following  is  a  copy  of  the  letter  after  the 
date:  — 
*'  S.  &  J.  C.  Atlee,  Fort  Madison,  Iowa. 

"  Gents, — Yours  of  the  26th  to  hand,  asking  us  to  name  price 
on  our  lands  in  23,  1  E.  We  do  not  care  to  dispose  of  it  in 
small  lots.  We  herewith  inclose  you  a  list  of  our  lands  in  23, 
1  E.  Will  sell  all  or  none,  as  we  have  had  quite  a  number  of 
applicants.  We  are  open  to  sell  if  price  suits.  Will  you  make 
us  an  ofiFer  for  the  whole?  If  so,  please  state  price,  and  terms 
easy.  Yours  respectfully, 

"J.  A.  &  H.  Bartholomew." 

The  list  of  lands  referred  to  in  this  letter  was  produced  on 
the  trial  by  the  plaintiffs.  No  further  written  communications 
•were  had  between  the  parties  until  October  8,  1885,  when  the 
following  telegram  was  written  and  sent:  — 

"  La  Crosse,  October  8,  1885. 

"J.  A.  Bartholomew:  What  is  your  lowest  cash  price  for 
^11  the  pine  land? 

[Signed] '  "  R.  Fahey,  Agt.  for  S.  &  J.  Atlee." 

The  evidence  shows  that  this  telegram  was  received  by  the 
•defendants  at  Neillsville,  in  this  state,  on  the  same  day,  and 
■was  immediately  answered  by  a  telegram  written  by  J.  A. 
Bartholomew  as  follows:  — 

"  Neillsville,  Wis.,  October  8,  1885. 

R.  Fahey:  Twenty-three  thousand  five  hundred  dollars. 
Must  know  by  2:30  to-day. 

[Signed]  "  J.  A.  Bartholomew." 

The  above  are  all  the  written  communications  between  the, 
-parties. 

The  proof  shows  that  Fahey  received  the  telegram  of  J.  A. 
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Bartholomew  at  La  Crosse  about  2  o'clock,  p.  m.  After  the 
receipt  of  this  telegram  by  Fahey  at  La  Crosse,  he  communi- 
cated with  the  defendants  by  telephone,  and  asked  further 
time;  and  there  is  evidence  tending  to  show  that  the  defend- 
ants extended  the  time  by  telephone  to  4  o'clock,  p.  m.,  same 
day.  And  at  3:45,  p.  m.,  same  day,  Fahey  telephoned  from  La 
Crosse  to  the  defendants  at  Neillsville  as  follows:  "  The  Atlees 
accept  your  proposition,  and  will  take  the  pine  land  at  the 
price  offered,  twenty-three  thousand  five  hundred  dollars." 

The  learned  circuit  judge,  in  deciding  the  case,  says  "that 
the  testimony,  taken  together,  does  not  make  a  contract,  and 
that,  if  everything  else  was  proved,  the  plaintiffs  have  failed 
because  their  alleged  acceptance  was  not  in  writing,  but  by 
parol,  and  that  the  contract,  and  the  whole  contract,  must  be 
in  writing." 

After  a  careful  reading  of  the  evidence  in  the  case,  we  are 
satisfied  that  the  learned  circuit  judge  was  right  in  holding 
that  the  evidence  was  not  suflBcient  to  sustain  the  plaintiff's 
action.  In  the  first  place,  we  think  there  are  grave  doubts 
whether  the  correspondence,  which  it  is  alleged  constitutes  the 
contract  between  the  parties,  sufiiciently  describes  the  lands 
purchased.  It  is  true,  the  evidence  shows  that  in  January, 
1884,  the  defendants  sent  the  plaintiffs  a  list  of  lands  owned 
by  them  in  a  certain  township  in  this  state,  and  there  is  a 
strong  presumption  that  the  further  correspondence  relates  to 
the  lands  described  in  such  list.  But  this  list  was  sent  more 
than  eighteen  months  before  the  inquiry  was  made  by  the 
plaintiffs  in  regard  to  the  price  at  which  the  defendants  would 
sell  their  lands.  And  the  inquiry  then  was  as  to  the  price  of 
all  the  pine  land.  The  list  furnished  eighteen  months  before 
does  not  describe  the  lands  as  pine  lands;  and  it  must  be 
shown,  therefore,  by  parol  evidence,  either  that  the  words 
in  the  inquiry  referred  to  the  list  furnished  before,  or  the 
words  "  all  the  pine  lands  "  might  mean  all  such  lands  then 
owned  by  the  defendants  in  the  state,  county,  or  township 
mentioned  in  said  list.  Had  the  parol  evidence  clearly  estab- 
lished the  fact  that  only  a  small  part  of  the  several  tracts 
described  in  the  list  sent  by  defendants  to  plaintiffs  were  pine 
lands,  could  the  plaintiffs  have  compelled  the  defendants  to 
convey  all  of  said  tracts  were  it  admitted  that  the  contract 
was  suflBcient  in  the  law  to  bind  the  parties?  We  think  it 
doubtful  whether  a  purchase  of  all  the  pine  lands  owned  by 
the  defendants,  without  other  description,  would  cover  any 
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lands  which  are  not  in  fact  pine  lands,  and  that  it  would  be 
incompetent  to  show,  by  parol,  that  the  contract  was  intended 
to  cover  all  the  lands  owned  by  the  defendants. 

We  are  not,  however,  disposed  to  place  our  decision  in  this 
case  upon  the  want  of  a  suflQcient  description  of  the  property, 
about  which  there  were  negotiations.  We  think  the  plaintiffs 
entirely  fail  to  show  that  Fahey,  who  accepted  the  offer  made 
by  the  defendants,  had  any  authority  to  accept  such  offer  on 
their  behalf  when  he  so  accepted  it.  It  will  be  noticed  that 
neither  of  the  plaintiffs  appeared  as  witnesses  in  their  own 
behalf  to  prove  the  authority  of  Fahey,  and  the  evidence  of 
Fahey  himself  is  of  too  vague  and  unsatisfactory  a  nature  to 
justify  a  court  or  jury  in  holding  that  he  had  authority  to  bind 
his  principals  by  a  purchase  of  this  magnitude.  It  is  also  to 
be  noticed  that  the  only  written  communication  between  the 
plaintiffs  and  Fahey  about  this  purchase  very  clearly  indicates 
that  they  had  given  him  no  power  to  bind  them  by  any  defi- 
nite agreement,  without  first  consulting  with  them  about  its 
terms.  The  written  communication  referred  to  was  contained 
in  a  letter  written  by  the  plaintiffs  to  Fahey,  probably  on  the 
8th  of  October,  1885,  and  was  not  received  by  him  until  after 
he  claims  to  have  bound  them  by  his  contract  with  the  de- 
fendants. In  this  letter  they  say:  "When  you  were  here, 
nothing  was  said  about  terms  or  time,  and  we  wired  you  to 
take  the  timber  if  terms  and  time  could  be  made  satisfactory. 
If  we  buy,  the  title  must  be  looked  after,  as  a  tax  title  will 
hold  the  stumpage.  If  we  buy,  we  want  to  know  all  about  the 
land.  In  case  of  trade  I  will  come  up.  Will  look  for  a  tele- 
gram from  you  to-morrow."  The  evidence  shows  that  this 
letter  was  written  in  regard  to  the  proposed  purchase  of  the 
lands  in  question.  This  certainly  does  not  look  like  giving 
Fahey  authority  to  purchase  the  lands  for  cash  down,  and 
without  any  investigation  as  to  defendants'  title. 

Had  the  purchase  claimed  to  have  been  made  by  Fahey 
turned  out  to  be  a  bad  one  for  the  plaintiffs,  we  think  the  de- 
fendants would  have  failed  in  holding  the  plaintiffs  to  the  con- 
tract made  by  Fahey.  The  rule  is  well  established  that,  in 
order  to  hold  the  defendants  to  their  contract,  the  plaintiffs 
must  also  be  bound  by  the  same  contract:  Dodge  v.  Hopkins^ 
14  Wis.  630,  637-641;  Townsend  v.  Corning,  23  Wend.  435, 
444.  It  must  be  remembered  that  this  is  an  action  at  law  t/> 
recover  damages  for  the  alleged  breach  of  contract,  and  it  is 
clear  that  in  all  such  cases  the  contract  must  bind  both  par- 


Jan.  1887.]  Atlee  v.  Bartholomew.  107 

ties.  Under  the  evidence  in  this  case,  it  seems  clear  to  us  that 
the  plaintiffs  have  not  bound  themselves  to  the  defendants  to 
pay  them  twenty-three  thousand  five  hundred  dollars,  or  any 
other  sum,  as  the  consideration  for  the  defendants'  promise,  if 
they  have  made  one,  to  convey  certain  described  lands  to  the 
plaintiffs.  Fahey,  claiming  to  be  the  agent  of  the  plaintifiB, 
has  promised  on  their  behalf  to  pay  it;  but  if  he  had  no  au- 
thority at  the  time  he  made  the  promise  to  bind  the  plaintiffs 
as  their  agent,  they  are  not  bound,  and  so  the  defendants  are 
not  bound.  Their  promise  is  void  for  want  of  mutuality  or 
consideration  to  sustain  it.  If  the  plaintiffs  were  not  bound 
by  the  promise  of  Fahey  when  he  made  it,  then  the  contract 
is  void  as  to  the  plaintiffs,  and  the  subsequent  acts  of  the 
plaintiffs  affirming  the  authority  of  their  agent  cannot  validate 
the  contract  so  as  to  bind  the  defendants  without  their  assent. 
This  seems  to  have  been  the  doctrine  clearly  stated  by  the 
decision  of  this  court  in  Dodge  v.  HophinSj  supra,  and  of  the 
supreme  court  of  New  York  in  Townsend  v.  Corning,  supra. 
In  Lowber  v.  Connit,  36  Wis.  183,  this  court  again  say,  speak- 
ing of  a  vendee  in  a  contract  for  the  purchase  of  land  who  has 
not  signed  the  written  contract:  "  He  ought  not  to  be  in  a 
position  where  he  can  hold  the  other  party  to  the  contract, 
and  compel  its  performance  if  advantageous  to  him,  and  at 
the  same  time  be  at  liberty  to  avoid  the  contract  on  his  part 
if  disadvantageous.  Both  parties  ought  to  be  bound  by  the 
contract,  or  neither  should  be  bound."  This  seems  to  be  a 
most  just  rule;  and  where  the  plaintiffs  were  not  bound  by 
the  contract  when  it  was  entered  into  by  one  claiming  to  be 
their  agent,  but  who  in  fact  was  not  such  agent,  and  had  no 
power  to  bind  them,  they  cannot  afterwards,  when  they  find 
the  contract  is  advantageous  to  them,  affirm  the  contract 
made  on  their  behalf  by  such  unauthorized  person,  and  com- 
pel the  other  party  to  perform  it  on  his  part. 

We  are  also  of  the  opinion  that  there  is  another  fatal  ob- 
jection to  the  recovery  of  the  plaintiffs  in  this  action.  The 
evidence  clearly  shows  that  there  never  was  any  written 
agreement  made  by  the  defendants  to  convey  the  lands  to  the 
plaintiffs,  which  was  accepted  by  them  or  by  their  supposed 
agent.  If  the  telegrams  set  out  in  the  case,  aided  by  the  other 
evidence  in  the  case,  sufficiently  describe  the  lands  to  which 
they  relate  so  as  to  satisfy  the  statute,  then  we  have  this  case: 
The  defendants  made  an  offer  in  writing  to  sell  the  lands  to 
the  plaintiffs  for  a  specified  sum  of  money,  and  limited  the 
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time  within  which  such  offer  must  be  accepted  by  the  plain- 
tiffs to  a  certain  fixed  time  in  the  future.  The  evidence  is 
conclusive  that  the  offer  was  not  accepted  within  the  time 
fixed.  If  there  were  nothing  more  in  the  case,  it  is  clear  that 
an  acceptance  of  the  offer  after  the  time  limited  for  that  pur- 
pose would  not  make  a  contract;  and  if,  in  the  mean  time,  the 
defendants  had  sold  the  lands  to  other  parties,  such  parties 
would  have  attained  a  perfect  title,  although  they  had  full 
knowledge  of  the  offer  made  to  the  plaintiffs.  An  acceptance, 
after  the  time  limited  in  the  offer,  will  not  bind  the  person 
making  the  offer,  unless  he  assents  to  the  acceptance  so  made 
after  it  is  made:  McCullough  v.  Eagle  Ins.  Co.,  1  Pick.  278; 
Larmon  v.  Jordan,  56  111.  204;  Boston  etc.  R.  R.  Co.  v.  Bartlett, 
3  Cush.  224;  Adams  v.  Lindselly  1  Barn.  &  Aid.  683;  Eliason 
v.  Henshaw,  4  Wheat.  225.  But  it  is  insisted  that  there  was 
evidence  that  the  time  for  the  acceptance  was  extended  by 
parol  after  the  written  offer  was  made,  and  that  the  accept- 
ance was  within  the  time  so  extended.  The  evidence  of  such 
extension  of  time  to  accept  the  offer  is  not  very  satisfactory; 
but  if  the  plaintiffs'  rights  depended  upon  that  as  a  question 
of  fact,  they  were  probably  entitled  to  have  that  question 
passed  upon  as  a  question  of  fact  by  the  jury.  In  determin- 
ing this  case,  we  must,  therefore,  treat  the  case  as  though  the 
fact  of  the  extension  of  the  time  for  accepting  the  offer  was 
extended  by  parol. 

Where  the  law  requires  a  contract  to  be  in  writing  in  order 
to  bind  the  parties,  and  the  writing  signed  and  produced  in 
evidence  shows  that  the  contract  signed  by  the  party  who  is 
to  be  bound  by  it  is  to  be  completed  by  an  acceptance  of  the 
other  party  within  a  limited  time,  it  is  incompetent  to  show 
by  parol  evidence  that  the  time  for  its  completion,  by  such 
acceptance,  was  extended  to  some  other  date  not  mentioned  in 
the  contract  signed  by  the  party  to  be  bound.  The  accept- 
ance of  the  party  after  the  time  fixed  in  the  written  contract, 
which  is  to  bind  the  party  signing  it,  does  not  show  that  the 
contract  in  writing  was  the  contract  between  the  parties,  but 
an  entirely  different  contract,  and  so  the  contract  actually 
made  by  an  acceptance,  after  the  time  fixed  in  the  writing,  is 
a  contract  not  in  writing,  and  so  void  under  the  statute.  This 
is  not  a  case  of  extending  the  time  for  the  performance  of  a 
valid  contract  already  entered  into  by  the  parties,  either  by, a 
new  agreement  by  parol  or  in  writing,  but  the  question  is, 
whether  the  proof  shows  that  the  plaintiffs  accepted  the  prop- 
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osition  of  the  defendants  in  writing,  by  which  they  seek  ta 
bind  the  defendants.  And  the  evidence  clearly  shows  that 
the  proposition  was  not  accepted  as  made,  and  so  there  is  no 
written  contract  proved  which  can  bind  them. 

Admitting  that  the  proofs  show  a  written  promise  signed  by 
the  defendants  to  sell  the  lands  to  the  plaintiffs  on  condition 
that  the  plaintiffs  accepted  it  within  a  limited  time,  and  the 
plaintiffs  now  seek  to  hold  the  defendants  liable  upon  a  writ- 
ten promise  to  sell,  if  accepted,  at  another  time  than  that 
stated  in  the  writing,  the  contract  sought  to  be  established  by 
the  plaintiffs  is  clearly  not  in  writing,  and  is  therefore  void 
under  the  statute.  Had  the  plaintiffs  accepted  the  offer  a& 
made  within  the  time  limited,  and  it  was  held  that  the  lands 
were  sufficiently  described,  and  that  the  person  occupying 
them  was  authorized  to  do  so,  and  they  had  then  sought  to 
establish  by  parol  that  the  time  for  performing  on  their  part 
had  been  extended  by  a  parol  agreement,  a  different  question 
would  be  presented.  Even  in  that  case,  we  think  the  weight 
of  the  authorities  holds  that  when  the  original  contract  must 
be  in  writing  in  order  to  bind  the  parties,  no  extension  of  the 
time  of  performance  by  parol  would  be  admissible  to  vary  the 
original  contract:  Abell  v.  Munson,  18  Mich.  306;  Cook  v.  Bell, 
18  Id.  387;  and  other  cases  cited  in  respondents'  brief.  But 
as  that  question  is  not  in  this  case,  we  do  not  deem  it  neces- 
sary to  consider  it. 

We  think  the  learned  judge  was  right  in  holding  that 
the  evidence  did  not  show  any  valid  contract  for  the  sale  of 
said  lands  to  the  plaintiffs,  although  he  was  probably  wrong 
in  holding  that  it  was  necessary  that  the  acceptance  of  de- 
fendants' offer  should  be  in  writing  in  order  to  bind  them. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  Effect  of  the  Ratification  of  a  Contkaot,  which  upon  the  on« 
side  was  entered  into  by  an  agent  undertaking  to  act  for  hia  principal,  but 
not  authorized  so  to  do,  may  be  considered,  —  1.  With  respect  to  such  prin- 
cipal; 2.  With  respect  to  the  otiier  party  to  the  contract;  and  3.  With  re- 
gard to  its  effect  upon  persons  who  are  not  parties  to  the  contract  or  act 
sought  to  be  ratified.  The  statement  is  frequently  made  that  a  subsequent 
ratification  is  equivalent  to  a  prior  authorization;  or  in  other  words,  that  a 
ratification  operates  retroactively,  or  by  relation,  back  to  the  date  of  the 
doing  by  the  agent  of  the  act  ratified.  This  is  unquestionably  true,  as 
against  the  principal  who  ratifies.  By  such  ratification,  he  waives,  so  far  aa 
he  can,  the  want  of  authority  in  the  person  who  assumed  to  act  as  his  agent, 
and  he  irrevocably  binds  himself  by  the  contract  ratified  and  to  every  part 
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thereof;  or,  if  the  matter  rests  in  tort,  the  principal,  if  the  tort  is  susceptible 
of  ratification,  becomes  answerable  in  damages  to  any  party  injured  thereby: 
Despatch  Line  v.  Bellamy  Mfg.  Co.,  37  Am.  Dec.  203;  Clealand  v.  Walker,  46 
Id.  238;  McMahan  v.  McMahan,  63  Id.  481;  Kountz  v.  Price,  40  Miss.  341; 
Lawrence  v.  Taylor,  5  Hill,  107;  Pollock  v.  Cohen,  32  Ohio  St.  514;  Ohio  <fc  M. 
Co.  V.  Middletm,  20  111.  629;  Bell  v.  Byerson,  11  Iowa,  233;  Story  on  Agency, 
Bees.  239,  242.  From  the  moment  of  ratification,  it  becomes  the  principal's 
contract,  as  between  him  and  the  agent.  He  is  entitled  to  its  benefits  as 
well  as  subject  to  its  burdens.  The  agent  is  responsible  to  the  principal  for 
any  moneys  or  property  received  under  it,  and  cannot  defend  against  the 
principal  on  the  ground  that  he  (the  agent)  received  the  money  or  property 
without  authority:  Strickland  v.  Hudson,  55  Miss.  235. 

\Mien  an  act  is  done  or  a  contract  entered  into  in  the  name  of  a  principal, 
without  his  authority,  he  is  confessedly  in  no  way  affected  by  it,  unless  ho 
should  choose  to  ratify  it.  If  it  is  binding  on  the  other  party,  in  advance  of 
such  ratification,  then  he  is  obligated  by  a  contract,  which  his  adversary 
may  treat  as  void  or  valid  at  his  pleasure.  At  most,  a  contract  so  executed 
eeems,  on  principle,  to  amount  to  no  more  than  a  proposal  on  the  part  of 
him  who  executed  it,  which  he  should  have  the  right  to  recede  from  until  it 
has  been  ratified  or  accepted,  so  as  to  become  binding  on  the  other  party. 
This  is  the  view  sustained  by  the  principal  case  and  prior  Wisconsin  cases, 
and  also  supported  by  Toumsend  v.  Coming,  23  Wend.  435,  cited  in  the  prin- 
cipal case.  We  think  this  principle  may  fairly  be  said  to  be  supported  by 
the  principles  which  controlled  the  decision  of  the  court  in  Wardell  v.  Wil- 
liams, 4  Am.  St.  Rep.  814,  and  WiUdnton  v.  Heavenworth,  58  Mich.  574,  58 
Am.  Rep.  708. 

The  weight  of  authority  bean,  however.  In  an  opposite  direction,  and  in 
harmony  with  decisions  which  enforce  contracts  wanting  the  element  of 
mutuality  at  the  date  on  which  they  were  entered  into.  A  principal  may, 
therefore,  generally  ratify  a  contract,  whether  the  other  party  is  willing  he 
should  do  BO  or  not,  and  may,  after  such  ratification,  enforce  the  contract 
against  the  other  party.  To  this  rule  there  are  many  exceptions,  and  some 
effort  has  been  made  to  formulate  testa  or  principles  by  which  to  determine 
whether  a  given  case  falls  within  the  rule  or  within  the  exceptions.  These 
tests  are  thus  stated  and  illustrated  in  sections  245-248  of  Story  on  Agency: 
"Where  an  act  is  beneficial  to  the  principal,  and  does  not  create  an  imme- 
diate right  to  have  some  other  act  or  duty  performed  by  a  third  person,  but 
amounts  simply  to  an  assertion  of  a  right  on  the  part  of  the  principal,  there 
the  rule  seems  generally  applicable.  Thus,  for  example,  if  a  continual  claim, 
or  an  entry  to  avoid  a  fine,  or  an  entry  for  condition  broken,  is  made  by  a 
person  having  no  present  authority,  the  principal  may  bring  an  action  on  any 
of  these  acts,  and  his  ratification  or  adoption  of  them  will  supply  the  want 
of  an  original  authority.  On  the  other  hand,  if  the  act  done  by  such  third 
person  would,  if  authorized,  create  a  right  to  have  some  act  or  duty  per- 
formed by  a  third  person,  so  as  to  subject  him  to  damage  or  losses,  for  the 
non-performance  of  that  act  or  duty,  or  would  defeat  a  right  or  estate 
already  vested  in  the  latter,  there  the  subsequent  ratification  or  adoption  of 
the  unauthorized  act  by  the  principal  will  not  give  validity  to  it,  so  as  to  bind 
Buch  third  person  to  the  consequences.  Thus  if  a  Tease  contains  a  condition 
that  it  may  be  determined  by  either  party  upon  six  months'  notice,  such  no- 
tice, given  by  an  unauthorized  person  for  the  landlord,  although  subsequently 
ratified  and  adopted  by  the  latter,  will  not  be  a  valid  notice  to  determine  the 
lease.     The  ground  of  the  decision  is,  that  it  is  a  notice  to  defeat  an  estate, 
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and  the  tenant  is  entitled  to  such  notice  as  he  can  act  upon  with  certainty 
at  the  time  he  receives  it,  so  that  he  may  deliver  up  the  possession  at  the  end 
of  the  six  months,  without  being  liable  to  further  claims  with  respect  to  the 
remainder  of  the  term.  The  case  is  distinguishable  from  that  of  an  entry 
without  authority,  for  a  condition  broken;  because,  in  the  latter  case,  the 
third  person's  act  is  not  to  depend  upon  the  validity  of  the  entry  at  the  time 
when  it  is  made.  The  rule,  Omnia  ratihabitio  retrotrakUur  et  mandnto  priori 
cequiparatur,  seems  applicable  only  to  cases  where  the  conduct  of  the  parties, 
on  whom  it  is  to  operate,  not  being  referable  to  any  agreement,  cannot,  in 
the  mean  time,  depend  on  the  fact  whether  there  be  a  ratification  or  not. 

"  Upon  similar  grounds,  a  demand  upon  a  debtor,  and  refusal  by  him  to  pay 
a  debt  made  by  an  unauthorized  agent,  will  not  take  away  the  right  of  the 
debtor  to  plead  a  prior  tender  of  the  debt  to  the  principal;  for,  as  the  agent 
had  no  authority  to  make  the  demand,  payment  to  him  would  not  have  dis- 
charged the  debtor  from  the  debt.  The  subsequent  adoptior.  of  the  act  by 
the  principal  would  not  vary  the  right  of  the  debtor  in  such  a  case,  since  he 
could  not  safely  pay  to  one  who  was  without  authority  at  the  time  to  receive 
the  money  and  to  give  a  discharge.  So  a  demand  of  goods,  made  by  an  un- 
authorized person,  will  not,  though  subsequently  adopted  by  the  principal, 
be  evidence  to  support  an  action  of  trover  for  a  conversion  against  the  party 
in  whose  possession  the  goods  were,  and  of  whom  they  were  demanded.  So 
a  demand,  made  by  a  person  not  authorized,  of  payment  of  a  promissory  note 
or  bill  of  exchange,  will  not,  even  though  afterwards  ratified  by  the  holder, 
constitute  a  good  demand  upon  the  party,  so  as  to  make  him  liable  for  dam- 
ages for  his  default  in  payment.  So  notice  of  the  dishonor  of  a  promissory 
note  or  bill  of  exchange,  by  a  mere  stranger,  not  a  party  to  the  same  bill,  or 
authorized  thereto,  will  not  be  a  good  notice  to  bind  an  indorser  or  drawer. 
So,  also,  where  A  does  an  act  as  agent  for  B,  without  any  communication 
with  C,  C  cannot,  by  afterwards  adopting  the  act,  make  A  his  agent,  and 
thereby  incur  any  liability,  or  take  any  benefit  under  the  act  of  A. 

"Let  us  now  return  to  the  effect  of  a  ratification  by  the  principal  in  ordi- 
nary cases.  As,  from  what  has  been  already  said,  the  principal  thus  acquires 
a  right  to  elect  whether  he  will  adopt  the  unauthorized  act  or  not,  it  must  be 
admitted  that  the  parties  do  not  generally  stand  upon  equal  terms;  since  the 
principal  may  always  elect  to  ratify  the  act  if  it  is  for  his  benefit,  and  to  dis- 
avow it  if  it  is  to  his  injury.  But  this  consequence  has  never  been  allowed 
to  overcome  the  force  of  the  general  doctrine.  Thus,  for  example,  where  an 
upauthorized  agent  procured  an  insurance  to  be  made  upon  a  certain  ship  for 
the  benefit  of  the  owner  thereof,  and  the  ship  was  lost  during  the  voyage, 
and  long  after  the  loss  the  owner  ratified  the  insurance,  and  a  suit  was 
brought  against  the  underwriters,  it  was  held  to  be  no  objection  to  the  recov- 
ery that  the  ratification  was  not  until  long  after  the  loss,  and  that  the  owner 
would  not  have  been  bound  to  pay  the  premium  if  the  ship  had  safely  arrived; 
for  the  agent  had  still  a  right  to  effect  the  insurance,  and  to  take  the  chance 
of  its  being  adopted;  and  he  could  not  have  recovered  back  the  premium 
paid  by  him  to  the  underwriters,  upon  the  ground  that  he  had  no  authority, 
and  that  therefore  there  was  no  interest  insured;  because  the  underwriters 
would  have  borne  the  risk  until  there  had  been  a  disavowal  by  the  prin- 
cipal." 

Mr.  Wharton,  at  sections  76  and  77  of  hia  work  on  agency,  also  affirms  the 
right  of  the  principal  to  ratify  contracts  entered  into  in  his  name,  but  with- 
out his  precedent  authorization.  He  says:  "In  other  words,  to  adopt  the 
exposition  of  an  eminent  German  commentator,  when  an  agent  undertakes 
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an  act  for  another  person,  the  legal  character  of  the  act  remains  undeter- 
mined nntil  Buch  other  person  decides  whether  or  no  he  will  ratify.  The 
contract  is  not  void,  but  occupies  the  same  position  as  one  that  is  conditional. 
The  third  contracting  party  is  bound  from  the  time  of  the  instituting  of  th« 
contract,  and  not  merely  from  that  of  its  ratification.  The  agent  cannot, 
even  in  this  intermediate  period,  release  the  third  party  from  liability.  A 
fortiori  such  release  is  not  worked  by  the  intervening  death  or  other  incom- 
petency of  the  agent The  principal,  by  the  act  of  ratification,  puta 

himself  in  his  agent's  place.  From  this  it  follows  that  the  ratification  acts 
retrospectively;  and  nowhere  is  this  more  unhesitatingly  expressed  than  in 
the  Roman  law.  The  principal,  so  that  law  assumes,  puts  himself,  by  the 
ratification,  back  into  the  period  in  which  the  contract  was  executed.  But 
accepting  this  principle  as  unquestioned,  we  must  limit  its  application  to 
the  relations  of  the  principal  to  the  contracting  third  party.  The  third  party 
is  precluded  from  contesting  the  right  of  the  principal  to  go  back  to  the  in« 
ception  of  the  original  contract." 

If  the  party  on  whose  behalf  the  contract  was  authorized  has  received  some 
benefit  therefrom,  there  seems  to  be  no  hardship  in  permitting  the  other  party 
to  ratify  the  contract,  and  thereby  make  it  operative  by  relation  as  of  the 
date  at  which  the  contract  was  first  entered  into,  or  at  least,  as  of  the  date 
when  the  benefit  acquired  by  it  was  first  received.  Hence,  where  the  pre- 
mium for  an  insurance  was  paid  to  and  retained  by  an  insurance  company  by 
a  person  acting  as  agent  of  a  property  owner  without  authority,  there  was  no 
impropriety  in  permitting  such  owner  to  ratify  the  act  of  the  unauthorized 
agent  when  it  became  known  to  him,  though  after  a  loss  had  occurred  from 
the  peril  against  which  the  insurance  was  effected:  Uagedon  v.  Oliver  son,  2 
Maule  &  S.  485.  So  when  property  has  been  sold,  or  money  loaned  by  an 
agent  acting  without  authority,  or  so  far  departing  from  the  terms  of  his  au- 
thority that  his  principal  is  not  bound  by  his  act,  and  the  purchaser  has 
received  the  property,  or  the  borrower  the  money,  the  principal  may  un- 
doubtly  ratify  the  unauthorized  act:  Foster  v.  Bates,  12  Mees.  &  W.  226; 
State  V.  Torinus,  37  Am.  Rep.  395;  State  v.  S?iaw,  28  Iowa,  67;  and  thereupon 
may  recover  on  obligations  or  securities  given  to  pay  for  such  property  or  to 
secure  their  payment  of  such  loan. 

In  Maclean  v.  Dunn,  4  Bing.  722,  a  contract  of  purchase,  which,  to  satisfy 
the  statute  of  frauds,  must  have  been  in  writing,  was  signed  on  behalf  of  ono 
of  the  parties  by  an  unauthorized  agent.  The  signing  was  subsequently  rati- 
fied by  the  principal,  orally,  and  this  was  held  to  satisfy  the  statute,  and  to 
make  the  contract  obligatory  on  both  parties.  In  Mason  v.  CaldtoeU,  48  Am. 
Dec.  330,  it  appeared  that  a  contract  for  the  sale  of  real  property  had  been 
made  by  a  guaurdian,  acting  without  competent  authority;  that  the  ward  very 
soon  afterwards  became  of  age,  ratified  the  contract,  and  tendered  the  pur- 
chaser a  conveyance  in  pursuance  thereof,  which  the  latter  declined  to  receive. 
An  action  having  been  brought  against  the  purchaser,  he  was  held  to  be  lia- 
ble on  the  contract.  The  court  did  not,  however,  rest  the  liability  on  the 
power  of  a  principal  to  ratify  and  enforce  a  contract  which,  but  for  such  rati- 
fication, would  be  entirely  void  and  inoperative  as  against  all  persons.  It  con- 
tended that  the  contract  as  entered  into  was  binding  on  the  guardian,  if  the 
principal  had  declined  to  be  bound  by  it,  because  an  agent  is  bound  to  make 
good  his  contract  personally  when  he  contracts  without  authority;  that  the 
contract  was  therefore  not  void  nor  wanting  in  mutuality;  and  hence  that  the 
purchaser  could  not  escape  from  it.  Upon  the  same  principle,  it  has  been 
determined  that  if  a  party  contracting  for  the  purchase  of  real  estate  takes  a 
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contract  signed  on  behalf  of  the  vendor  by  an  unauthorized  agent,  who  guar, 
anteea  that  the  contract  will  be  approved  by  the  principal,  this  guaranty  fur. 
nishes  a  sufficient  consideration  for  the  contract  on  the  part  of  the  purchaser, 
and  he  cannot  successfully  deny  the  right  of  the  vendor  to  ratify  and  enforce* 
it:  Weiseger  v.  Wheeler,  14  Wis.  101. 

Upon  the  whole,  we  think  the  authorities,  though  not  with  the  unanimity 
which  some  text-writers  have  supposed  to  exist,  sustain  the  rule  laid  down- 
in  Andrews  v.  uEtna  Life  Ins,  Co.,  92  N.  Y,  604,  as  follows:  "The  principal, 
upon  being  informed  of  an  act  of  his  agent  in  excess  of  his  authority,  has- 
the  right  to  elect  whether  he  will  adopt  the  unauthorized  act  or  not,  and  so 
long  as  the  condition  of  the  parties  is  unchanged  he  cannot  be  preventedi 
from  such  adoption,  because  the  other  party  to  the  contract  may  for  any  rea- 
son prefer  to  treat  the  contract  as  invalid,  and  his  election  once  made  i» 
irrevocable. " 

It  is  true  that  Mr.  Mechem,  in  section  179  of  his  work  upon  agency,  de- 
clares the  rule  to  be  precisely  the  reverse  of  this,  for  he  says:  "If  an  agent, 
without  authority,  enter  into  a  contract  with  another,  by  which,  on  account 
of  such  lack  of  authority  the  alleged  principal  is  not  bound,  the  principal 
cannot,  when  he  afterwards  finds  the  contract  is  advantageous  to  him,  affirm^ 
the  contract  so  as  to  compel  the  other  party  to  perform  it  on  his  part. "  In. 
support  of  this  rule  the  author  cites  the  principal  case  and  the  cases  therein- 
cited;  and  they  unquestionably  sustain  him.  But  he  surely  must  have  stated 
his  conclusion  with  more  diffidence  had  he  taken  into  consideration  the  case» 
of  Maclean  v.  Dunn,  4  Bing.  722;  1  Moore  &  P.  761;  Soamesv,  Spencer,  1 
Dowl.  &  R.  32;  Hammond  v.  Hannin,  21  Mich.  374;  Andreios  v.  JEtna  lA/e 
Ins.  Co.,  92  N.  Y.  596;  and  the  opinions  of  writers  so  eminent  as  Mr.  Wharton 
and  Judge  Story. 

As  we  have  hereinbefore  suggested,  a  contract  signed  by  one  of  the  parties 
in  person  or  by  his  duly  authorized  agent,  and  for  the  other  party  by  an 
agent  acting  without  authority,  seems  upon  principle  to  amount  to  no  more 
than  a  proposal  by  the  former  party  which  the  latter  may  accept  or  not.  A 
proposal,  from  its  absence  of  binding  obligation  on  the  party  to  whom  it  i» 
made,  is  apparently  wanting  in  all  the  elements  of  mutuality.  The  weight 
of  authority,  however,  does  not  require  that  mutuality  in  a  contract  shall 
exist  during  all  its  stages.  Hence  optional  contracts  are  almost  uniformly 
enforced  after  the  one  who  had  the  privilege  of  accepting  them  has  exercised 
his  privilege  in  such  a  mode  as  to  bind  himself  by  the  contract.  From  that 
moment  it  becomes  mutual:  Skroeder  v,  Oemeinder,  10  Nev.  355;  Hall  v. 
Center,  40  Cal.  63;  Cherry  v.  Smith,  39  Am.  Dec.  150,  and  note;  Pomeroy  on 
Contracts,  sec.  169;  Ewins  v.  Gordon,  49  N.  H.  444;  Smith  v.  FleehVs  Appeal, 
69  Pa.  St.  474;  VassauU  v.  Edwards,  43  Cal.  458;  and  will  be  enforced  if  it  i» 
such  a  contract  that  the  parties  may  have  a  reciprocal  remedy  upon  it.  If, 
however,  the  contract  as  accepted  is  such  that  the  court  is  incompetent  to 
compel  one  of  the  parties  to  specifically  perform  his  part  of  it,  then  he  will 
be  unable  to  obtain  the  aid  of  the  court  to  compel  its  performance  by  the 
other  party:  Cooper  v.  Pena,  21  Cal.  411.  Applying  these  principles  to  a 
contract  which  is  not  binding  on  one  party  because  his  signature  is  affixed 
or  his  assent  otherwise  expressed  by  one  acting  without  his  authority,  it 
would  seem  that  he  might,  within  a  reasonable  time  after  receiving  notice  of 
its  existence,  elect  to  ratify  or  confirm  it,  and  upon  expressing  his  ratificatioa 
in  such  form  as  to  preclude  his  subsequent  withdrawal  from  it,  and  as  to  en- 
title the  adverse  party  to  compel  him  to  perform  it,  then  that  he,  on  his  part,. 
Am.  8t.  Bbp..  Vol.  V.  — 8 
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might  enforce  it  to  the  same  extent  as  if  it  had  originally  been  entered  into 
by  his  authority 

Third  persons  have  the  right  to  treat  an  nnanthorized  act  or  contract,  while 
it  remainB  unratified,  as  having  no  existence  whatever.  If  it  purports  to 
affect  the  title  to  property,  they  may  nevertheless  deal  with  such  property, 
if  it  be  the  property  of  the  paaiy  who  did  not  authorize  the  contract  or  act, 
and  may  acquire  the  title  thereto  or  secure  liens  thereon,  whether  by  the 
voluntary  act  of  such  party,  or  by  legal  proceedings  prosecuted  against  him, 
and  he  cannot  by  any  subsequent  ratification  of  the  unauthorized  act  give  it 
any  retroactive  effect  as  against  them,  nor  impair  their  title  or  lien  in  any 
respect:  Parmlee  v.  Simpson,  5  Wall.  84.  Hence  if  an  unauthorized  assign- 
ment of  a  debt  is  made,  and  thereafter  it  is  garnished  under  a  writ  against 
the  assignor,  he  cannot,  by  a  subsequent  ratification  of  such  assignment,  de- 
feat the  garnishment:  Wood  v.  McCain,  42  Am.  Dec.  612.  The  same  principle 
applies  with  like  results,  when  an  unauthorized  sale  is  made  of  goods,  fol- 
lowed by  their  attachment  as  the  property  of  the  vendor,  which  he  seeks  to 
supplant  by  ratifying  the  unauthorized  sale:  PoUock  v.  Cohen,  32  Ohio  St. 
614;  Taylor  v.  RoUnson,  14  Cal.  396.  So,  as  a  general  rule,  if  a  party  has  a 
complete  cause  of  action  or  defense  when  a  suit  is  commenced,  he  cannot  be 
deprived  thereof,  pendente  lite,  by  his  adversary,  or  some  other  party,  ratify- 
ing some  act  or  contract  which  at  the  commencement  of  the  action  was  with- 
out any  binding  force  for  want  of  such  ratification:  Fiake  v.  Holmes,  41  Me. 
441;  Wittenbrock  v.  Bellmer,  57  Cal.  12;  contra.-  Aneona  v.  Maria,  7  Hurl.  & 
N.  686:  Peraont  v.  MeKibben,  61  Am.  Dec.  85. 


Phillips  u  Town  op  Willow. 

[70  WiSCONSIK,  «.J 

HlOBWAYS  —  EvxDEMCB  OF  SiMiLAB  ACCIDENTS.  —  In  action  for  injuries  sus- 
tained by  plaintiff  from  defect  in  public  highway,  evidence  is  inadmis- 
sible that  at  about  the  same  time  other  accidents,  similar  to  that  which 
resulted  in  injury  to  the  plainti^  had  happened  to  other  persons  from 
the  same  defect. 

Miner  and  Berrymany  and  Pinney  and  Sanbomy  for  the  ap- 
pellants. 

Black  and  Bumhamy  for  the  respondents. 

Cole,  C.  J.  This  is  an  action  to  recover  damages  for  In- 
juries sustained  by  the  female  plaintiff  while  passing  along 
a  public  highway  in  the  defendant  town.  She  and  her  hus- 
band were  riding  in  a  cutter,  which  was  overturned  by  the 
runner  striking  or  going  over  a  stone.  It  was  claimed  that 
this  stone  was  in  or  very  near  the  traveled  track  of  the  high- 
way, and  constituted  a  defect  or  dangerous  obstruction  thereof. 
On  the  part  of  the  plaintiffs,  witnesses  were  allowed  to  testify, 
against  the  objection  of  the  defendant,  that  near  the  time  the 
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accident  occurred  they  drove  along  the  highway, — in  one 
case  with  a  wagon,  and  struck  the  stone  in  question  and  came 
near  tipping  over;  in  the  other  case  the  witness  was  in  a 
cutter,  and  ran  against  the  stone  and  was  tipped  over.  It  is 
claimed  by  the  defendant's  counsel  that  this  testimony  as  to 
what  happened  to  others  in  driving  against  the  alleged  defect 
was  inadmissible,  and  was  calculated  to  prejudice  the  town, 
and  for  this  reason  a  new  trial  should  be  awarded.  We  think 
this  position  is  sound  and  must  prevail.  Upon  principle,  and 
by  the  better  rule  of  law,  we  consider  the  evidence  inadmissi- 
ble. 

The  question  is  not  entirely  new  in  this  court.  In  Bloor  v. 
Delafield,  69  Wis.  273,  a  kindred  question  was  presented  and 
considered.  That  was  also  an  action  for  injuries  caused  to 
the  plaintiff  by  being  thrown  from  his  buggy,  his  horse  being 
frightened  by  a  mortar-box  in  the  highway  while  he  was  driv- 
ing past  it  in  the  evening.  Testimony  was  offered  on  the 
part  of  the  town  that  many  horses  were  driven  past  the  mor- 
tar-box the  day  it  was  within  the  limits  of  the  highway  with- 
out being  frightened.  This  testimony  was  objected  to  and 
excluded.  This  court  approved  the  ruling  of  the  trial  court, 
and  held  the  testimony  inadmissible.  Mr.  Justice  Lyon,  in 
the  opinion,  says  to  hold  such  testimony  admissible  would  be 
to  open  the  door  to  numerous  and  perplexing  side  issues, 
which  is  always  to  be  avoided.  Issues  would  be  made  not 
raised  by  the  pleadings,  and  which  presumably  neither  party 
would  be  prepared  to  try. 

It  must  be  admitted  that  the  cases  are  not  in  accord  upon 
this  question.  In  some  it  is  held  that  the  evidence  of  other 
accidents,  or  of  the  effect  on  carriages  driven  by  other  per- 
sons than  the  plaintiff  over  the  same  road,  is  competent,  be- 
cause it  has  a  tendency  to  show  its  fitness  or  unfitness  for 
public  travel:  Kent  v.  Lincoln^  32  Vt.  591;  Quintan  v.  Utica, 
11  Hun,  217;  or  tends  to  prove  that  the  object  was  or  was  not 
naturally  calculated  to  frighten  horses:  Darling  v.  Westmore- 
land, 52  N.  H.  401;  13  Am.  Rep.  55;  House  v.  Metcalf,  27 
Conn.  632;  or  to  show  knowledge  on  the  part  of  the  city  that 
a  bridge  was  not  properly  lighted  so  as  to  be  safe  to  persons 
crossing  it:  Chicago  v.  Powers,  42  111.  169;  89  Am.  Dec.  418; 
or  to  show  the  result  of  experience  or  experimental  knowledge 
of  the  possibility  of  the  negligent  act  relied  on  as  causing  the 
injury:  Piggot  v.  E.  C.  R.  Co.,  3  Com.  B.  229;  and  Morse  v.  M. 
&  St.  L,  Ry  Co.,  30  Minn.  465. 
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Other  courts  have  held,  as  this  court  did  in  the  Bloor  case, 
that  all  evidence  as  to  collateral  facts,  or  those  which  are  in- 
capable of  affording  any  reasonable  presumption  or  inference 
as  to  the  principal  fact  or  matter  in  dispute,  should  be  ex- 
cluded, because  such  evidence  tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue,  and  to  excite  prejudice, 
and  mislead  them;  and  moreover,  because  the  adverse  party, 
having  had  no  notice  of  such  a  course  of  examination,  is  not 
presumably  prepared  to  meet  it:  1  Greenl.  Ev.,  sec.  52;  Collins 
V.  Dorchester,  6  Cush.  396;  Parker  v.  Portland  Pub.  Co.,  69  Me. 
173;  31  Am.  Rep.  262;  Hudson  v.  Chicago  etc.  R.  R.  Co.,  59 
Iowa,  581;  44  Am.  Rep.  692;  Bell  v.  Chicago  etc.  R.  R.  Co.,  64 
Id.  322,  and  the  authorities  referred  to  in  these  opinions. 

The  evidence  in  this  case  was  not  offered  for  the  purpose 
of  showing  notice  to  the  town  of  the  defect,  but  to  prove  that 
the  stone  constituted  a  defect,  and  was  in  the  traveled  part  of 
the  highway.  This  was  the  plain  object  of  the  testimony; 
proving,  from  the  experience  of  others  who  had  passed  with  a 
wagon  or  cutter  along  the  highway,  that  accidents  had  hap- 
pened to  them  by  driving  against  the  stone.  It  is  apparent 
that  if  this  testimony  was  relevant  to  prove  a  defect,  as  was 
said  in  the  Bloor  case,  it  would  have  been  competent  to  show 
that  these  persons  were  not  driving  carefully,  or  had  skittish 
teams;  also  that  hundreds  had  passed  over  this  highway  in 
safety  with  carriages,  notwithstanding  the  alleged  defect.  So, 
issue  after  issue  would  be  raised,  and  facts  collateral  to  the 
issue  made  by  the  pleadings  would  multiply;  the  main  issue 
forming  new  ones,  and  the  suit  itself  expanding  like  the  ban- 
yan tree  of  India,  whose  branches  drop  shoots  to  the  ground, 
which  take  root,  and  form  new  stocks,  till  the  tree  itself  cov- 
ers great  space  by  its  circumference.  We  think  it  a  much 
safer  rule  to  confine  the  evidence  to  the  issue  or  real  fact  put 
in  controversy  by  the  pleadings,  excluding  all  evidence  which 
relates  to  collateral  matters. 

The  matter  in  issue  here  was,  whether  the  highway  was  de- 
fective, and  did  such  defect  cause  the  injury  to  the  female 
plaintiff  while  driving  along  the  highway  with  proper  care. 
The  witnesses  could  describe  the  stone,  its  size  and  relation 
to  the  traveled  track,  and  leave  to  the  jury  the  question 
whether  it  amounted  to  a  defect,  or  was  of  a  dangerous  char- 
acter to  travelers.  This  is  not  a  case  appropriate  for  giving 
the  results  of  experience,  nor  to  inquire  as  to  who  have  met  or  ' 
who  have  avoided  accidents  at  the  locus  in  quo.     Those  are 
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irrelevant  matters,  not  pertinent  to  the  issue,  and  should  not 
be  gone  into. 

Without  considering  the  other  questions  discussed  by  coun- 
sel, we  grant  a  new  trial  for  the  error  in  admitting  the  evidence 
mentioned. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


Evidence  ov  Similar  Accidents  from  Same  Defect  in  Highway  is  In- 
admissible: Hubbard  v.  City  of  Concord,  69  Am.  Dec.  620;  Branch  v.  Lihhy, 
57  Am.  Rep.  810,  and  note  812;  Hudson  v.  CMcago  etc.  R.  R.  Co.,  44  Id.  692, 
and  note  694.  But  see  contra.  Calkins  v.  City  qf  Hartford,  87  Am.  Dec.  194, 
and  note  197;  Crocker  v.  McGregor,  49  Am.  Rep.  611,  and  note  613 


FOED    V.    FOED. 

[70  Wisconsin,  19.] 

Will. —  Law  of  Place  where  Land  Lies,  in  Case  of  a  Devise,  or 
Law  of  Testator's  Domicile  at  Time  of  his  Decease,  in  Case  of  a 
Bequest,  Governs  respectively  the  validity  of  such  devise  or  bequest. 
This  includes  not  only  the  form  and  mode  of  execution  of  the  will,  but 
also  the  construction  and  interpretation  of  the  will  and  the  power  aud 
authority  of  the  testator  to  make  disposition  of  his  estate. 

Schedules  Referred  to  in  Will  and  Attached  thereto  should  be 
construed  with  the  will  as  one  instrument,  together  constituting  the  will 
of  the  testator. 

Doctrine  of  Equitable  Conversion  cannot  be  Extended  to  Lands  of 
the  testator  situate  in'  another  state,  when  they  are  nowhere  mentioned 
or  referred  to  in  the  will,  and  it  does  not  by  implication  disclose  an  in- 
tent to  convert  them. 

Doctrine  of  Equitable  Conversion  bt  Will  does  not  Operate  as  to 
Lands  which,  although  described  in  a  will,  are  directed  to  be  converted 
into  other  lands  in  the  same  city,  and  a  mere  discretionary  authority  is 
given  to  convert,  unless  perhaps  an  actual  conversion  should  in  fact 
occur. 

Doctrine  of  Equitable  Conversion  by  Will  is  Appuoable  to  Per- 
sonal Estate  directed  to  be  converted  "as  soon  as  practicable  "  after 
testator's  death  into  lands  in  another  state,  or  "for  improving  prop- 
erties" therein,  since  the  discretion  as  to  time  does  not  render  the  doc- 
trine inoperative. 

Doctrine  of  Equitable  Conversion  by  Will  is  Applicable  where 
Land  is  directed  to  be  converted  "  at  schedule  prices  "  into  property  in 
another  state,  there  being  no  negative  words  indicating  an  intent  on  the 
testator's  part  not  to  have  such  lands  sold  at  a  less  price. 

Such  Doctrine  is  not  Operative  where  Land  is  directed  to  be  converted 
into  real  estate  in  another  state,  where  such  conversion  is  dependent 
upon  two  such  uncertain  events  as  the  termination  of  a  life  estate  in 
such  land,  and  the  sale  even  then  at  a  price  specified  in  the  will. 
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Term  "Homestead"  Manifestly  Means,  when  used  in  a  testator's  will, 
the  honse  and  all  the  grounds  in  which  he  lived,  and  is  not  restricted  to 
the  one  fourth  of  an  acre  mentioned  in  the  statute. 

CoKBTEUCTiON  OF  WiLL  —  Tkust  Estate  —  ExECUTOB.  —  Where  there  are 
directions  in  a  will  regarding  the  conversion,  holding,  and  managing  of  an 
estate  for  the  beneficial  interest  of  several  persons  livmg,  and  to  be  born, 
as  indicated,  and  the  executor  is  alone  named  in  the  will,  such  executor 
takes  a  legal  title  to  the  whole  estate  in  trust  for  the  purpose  mentioned. 
The  several  directions  in  the  will  are  addressed  to  him  and  his  succes- 
sors in  office,  whether  by  ancillary  administration  or  otherwise.  He  and 
they  are  to  execute  the  will  so  far  as  the  law  will  permit;  and,  subject  to 
such  segregations  as  the  construction  of  the  will  demands,  are  to  hold  and 
manage  the  corpus  of  the  estate  until  the  residuum  by  the  terms  of  the 
will  finally  passes  out  of  their  hands;  nor  may  he  or  they  pervert  or 
alienate  the  estate  in  contravention  of  the  trust. 

B>BSn>uuM  OF  Estate.  —  Where  a  will  provides  that  a  certain  definite  por- 
tion of  the  net  annual  income  of  an  estate  shall  be  paid  to  certain  bene- 
ficiaries, among  whom  was  the  widow,  and  she  relinquishes  her  rights  to 
her  portion  of  such  income,  the  share  of  the  others  is  not  thereby  in- 
creased; and  the  question  whether  the  accumulation  of  such  undisposed 
of  share  into  the  residuum  of  the  estate  would  or  would  not  be  valid,  was 
not  determined,  since  such  income  would  arise  from  lands  in  another 
state. 

Esiate,  whbk  Segregated.  —  Where,  from  time  to  time,  under  the  pro- 
visions of  a  will,  portions  of  the  corpus  of  the  estate  were  to  vest  in  fee  ia 
the  son,  from  the  moment  he  becomes  the  owner  of  such  fee  that  portion 
becomes  segregated  from  the  estate  and  relieved  from  every  provision  of 
the  will,  especially  from  that  part  of  it  relating  to  the  paying  out  to 
beneficiaries  of  the  net  annual  income  of  the  estate;  and  so  much  of  the 
estate  aa  the  widow  elects  to  take  in  lieu  of  the  provision  made  her  in 
the  will  becomes  segregated  in  like  manner. 

Is.  —  Where  a  bequest  is  made  of  a  specific  sum  of  money,  to  take  eflfect  upon 
the  happening  of  a  certain  contingency,  —  as  the  death  of  the  testator's 
son  before  a  certain  age,  leaving  heirs,  —  if  such  event  happens,  such  sum 
shonld  be  at  once  regarded  as  segregated  from  the  estate,  and  held  in 
trust  for  said  heirs  until  such  time  as  they  can  take  absolutely  xmder 
said  will,  notwithstanding  the  will  in  other  parts  directs  the  payment  of 
all  the  net  annual  income  of  the  estate  to  certain  beneficiaries  named 
therein. 

OOHSTBtJCTION   OF   WiLL  —  TrUST  —  VESTED   INTEREST.  —  Where  a  will  di- 

rected  the  conversion  of  most  of  the  testator's  lands,  situate  in  different 
states,  into  lands  in  Kansas  City,  and  also  directed  the  conversion  of  the 
"  homestead,"  in  case  the  widow  should  not  desire  to  reside  thereon,  into 
land  in  said  city,  the  executor,  as  trustee,  takes  a  future  vested  estate  in 
the  '•  homestead,"  and  as  to  the  other  property  he  takes  a  present  vested 
estate. 
XXK  —  Where  the  Testator's  Son,  when  he  reached  forty  years  of  age,  was 
to  have  what  was  remaining  of  the  whole  estate  after  the  payment  of 
certain  bequests,  and  the  determination  of  the  widow's  interest  therein, 
or  in  case  ho  became  the  sole  surviving  legatee,  and  should  die  before  hd 
became  vested  with  said  estate,  then  the  same  was  to  be  given  to  Hamil- 
ton College,  which  latter  was  also,  upon  the  happening  of  other  uncertain 
events,  to  come  into  the  remainder  of  the  estate,  —  in  such  case,  neither 
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of  said  parties  take  anything  more  than  a  contingent  interest  therein, 
under  the  Wisconsin  statutes. 

Pebpetttities  —  Suspension  op  Poweb  op  Alienation.  —  An  attempt  in  a 
will  to  create  a  future  estate  in  land,  whereby  the  same  is  liable  to  be 
tied  up  from  thirty  to  forty-eight  years  after  the  testator's  death,  consti- 
tutes, under  the  Wisconsin  statute,  such  an  unlawful  suspension  of  the 
power  of  alienation  as  to  make  such  disposition  void.  Such  land,  there< 
fore,  descends  to  the  heirs,  subject  to  the  widow's  rights  therein. 

Id,  —  The  Kule  is  Universal,  that  a  Suspension  of  the  Poweb  op 
Alienation  must  necessarily  terminate,  under  any  and  all  circumstances, 
within  the  period  prescribed  by  the  statute,  or  the  disposition  will  be 
void. 

Property  in  Otheb  States.  —  As  to  the  application  of  the  doctrine  of 
equitable  conversion  to  lands  and  property  situate  in  other  states,  the 
•courts  of  Wisconsin  have  no  jurisdiction  to  determine  the  title  to  such 
lands,  nor  the  legality  of  accumulations  of  rents  and  profits  therefrom. 
It  would  seem  that  the  validity  of  such  conversion,  or  of  the  suspension 
of  the  power  of  alienation,  would  be  determinable  by  the  law  of  the  state 
where  the  property  converted  is  situate. 

On  January  26,  1886,  one  Francis  F.  Ford,  deceaBed,  leav- 
ing a  will  which  was  duly  admitted  to  probate  on  May  17, 
1886.  The  will  directed  the  payment  of  the  debts  and  funeral 
expenses  out  of  the  moneys  on  hand,  or,  if  necessary,  out  of  the 
estate.  It  also  directed  that  the  expenses  of  carrying  on  the 
estate  should  from  year  to  year  be  paid  out  of  the  income  there- 
of. All  the  other  provisions  of  the  will  are  expressly  stated  in 
the  opinion,  with  the  exception  of  subdivisions  3,  8, 9,  and  12, 
which  were  as  follows:  "  3.  It  is  my  will  and  I  so  direct  that 
all  indebtedness  of  any  of  my  brothers  to  me  shall  be  and 
hereby  is  canceled,  and  the  legal  evidence  of  such  indebted- 
ness shall  be  returned  to  the  makers  thereof."  "  8.  It  is  my 
will  and  I  so  direct  that,  in  addition  to  said  homestead  and 
furniture,  my  said  wife,  Maggie,  shall  have  one  quarter  of  the 
net  annual  income  of  the  remainder  of  my  estate  during  her 
natural  life,  subject  to  modifications  in  article  12  of  this  in- 
strument; and  it  is  expressly  stipulated  that  the  above 
bequests  to  my  said  wife  are  in  lieu  of  dower."  "  9.  It  is  my 
will  and  I  so  direct  that  my  son,  Marcus  C.  Ford,  shall  have 
one  quarter  of  the  net  annual  income  of  my  estate,  homestead 
not  included,  until  such  time  as,  in  accordance  with  the 
provisions  of  this  will  hereinafter  made,  he  shall  come  into 
the  possession  of  the  entire  estate,  but  the  expenditure  and 
use  of  said  income  during  his  minority  shall  be  under  the 
control  and  direction  of  his  guardian,  and  I  appoint  his 
mother  his  guardian  during  his  minority,  and  in  the  event  of 
her  death  I  appoint  my  brothers,  Edward  I.  and  Henry  T.,  in 
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her  place."    "  12,  It  is  my  will  and  I  so  direct  that  when  my 
con,   Marcus  C,  reaches  his  majority,  he  shall  become  the 
owner  in  fee  of  ten  thousand  dollars'  worth  of  my  real  estate, 
and  'at  twenty-five  (25)  years  of  age  he  shall  have  an  addi- 
tional twenty  thousand  ($20,000)  dollars'  worth,  and  at  thirty 
(30)   years  of  age  he  shall  have  an   additional  twenty-five 
thousand    ($25,000)    dollars'   worth,  and  at  thirty-five  (35) 
years  of  age  he  shall  have  an  additional  forty-five  thousand 
($45,000)  dollars'  worth,  and  at  forty  (40)  years  of  age  the 
remainder  of  my  estate  shall  become  his;  I  also  direct  that 
the  income  of  my  said  wife,  Maggie,  shall  be  kept  up  to  fifteen 
hundred  ($1,500)  dollars,  any  deficit  to  be  taken  from  the  iu- 
<come  of  my  eon,  Marcus  C,  and  as  an  oS'set  thereto  my  son, 
Marcus   C,   shall  be  entitled  to  any  excess  in  said  wife's 
income  over  and  above  twenty-five  hundred  ($2,500)  dollars 
a  year."    The  testator's   brothers,  Joseph  C.  and  Henry  T. 
Ford,  were  named  as  executors  in  the  will,  which  bore  date 
January   25,  1884.    Joseph  C.  duly  qualified  and  acted  as 
executor.     Two  schedules  were  referred  to  in  the  will,  and 
were  designated  therein  as  A  and  B  respectively.     The  lands 
described  in  the  first  consisted  of  a  homestead  in  Madison, 
Wisconsin,  and   lands  in  Michigan  and  Kansas,  and  were 
priced  by  the  testator  in  said  schedule  at  seventy-five  thousand 
five  hundred  dollars,  in  the  aggregate.     The  lands  described 
in  the  second  schedule  were  located  in  Kansas  City,  and  were 
priced  by  the  testator  in  said  schedule  at  nineteen  thousand 
two  hundred  dollars.     The  testator  died  in  Kansas  City,  Mis- 
souri,  but  resided  and  had  his  domicile  in  Madison,  Dane 
County,  Wisconsin.     He  left  surviving  him  a  widow,  one  son, 
aged  twelve,  and  three  brothers,  all  of  which  persons  were  liv- 
ing at  the  time  of  the  pendency  of  this  action.     The  estate  of 
the  testator  was  valued  at  about  one  hundred  and  seventy-five 
thousand  dollars,  and  was  located  for  the  greater  part  in 
Kansas  and  Missouri,  although  there  was  a  homestead  in  Wis- 
consin valued  at  about  twelve  thousand  dollars;   some  two 
hundred  acres  of  land,  or  an  interest  therein,  in  Iowa,  and 
6ome  real  estate  in  Michigan;  there  was  also  certain  personal 
estate  in  Madison,  Wisconsin,  consisting  of  household  goods, 
wagons,  etc.,  together  with  certain  rentals  due  from  real  estate. 
In  addition  there  was  about  thirty  thousand  dollars  in  notes 
and  mortgages,  which  had  been  assigned,  or  attempted  to  b© 
assigned,  by  the  testator  during  his  lifetime  to  his  brother, 
Henry  T.     These  securities  were  in  Kansas  City  at  the  time 
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of  the  death  of  the  testator,  where  a  suit  was  pending  to  de- 
termine the  title  thereto.  The  lands  in  Michigan,  Kansas,  and 
Missouri  were  worth  the  prices  fixed  by  the  testator  in  the 
schedules.  The  widow  elected  to  take  under  the  statutes  of 
the  several  states  named,  in  lieu  of  the  provisions  made  her 
by  the  will.  An  action  was  brought  by  the  executor  in  the 
circuit  court  of  Dane  County  for  the  construction  of  the  will. 
The  complaint  was  answered  by  the  widow,  by  the  guardian 
ad  litem  of  the  testator's  son,  and  by  Hamilton  College.  The 
court  found  the  will  valid;  that  there  was  no  unlawful  sus- 
pension of  the  power  of  alienation,  and  that  no  part  of  it  was 
within  the  law  of  this  state  against  perpetuities  to  which  con- 
struction of  said  will  exceptions  were  severally  filed  by  said 
plaintiff,  the  widow,  the  guardian  ad  litem,  and  Hamilton 
College,  and  appeals  were  taken  by  them  from  the  judgment 
entered  thereon  to  this  court. 

/.  C.  Sloan  and  John  M.  Olin,  for  the  executor. 

Pinney  and  Sanborn,  for  Marcus  C.  Ford. 

Stevens  and  Morris,  for  Margaret  G.  Ford. 

Gregory,  Bird,  and  Gregory,  for  Hamilton  College. 

Cassoday,  J.  At  the  time  of  the  testator's  death,  and  for 
eeveral  years  immediately  prior  thereto,  his  residence  and 
domicile  were  in  the  city  of  Madison,  Wisconsin.  As  stated, 
he  left  personal  property  and  large  amounts  of  valuable  lands 
in  Wisconsin,  Michigan,  Iowa,  Kansas,  and  Missouri.  His 
widow  and  little  boy,  Marcus  C,  and  his  three  brothers  and 
Hamilton  College,  are  the  sole  objects  of  his  bounty.  The 
will  is  unique.  It  is  said  to  have  been  drawn  by  the  testator 
himself.  It  may  be  doubtful  whether  it  would  have  presented 
more  intricate  questions  for  solution  had  it  been  drawn  by  a 
skillful  lawyer  with  that  end  in  view.  Its  validity  is  chal- 
lenged as  a  whole  and  in  parts,  and  a  construction  is  de- 
manded. The  language  employed  seems  to  be  sufficiently  clear 
to  indicate  the  purposes  intended.  The  difficulties  arise  in  ap- 
plying the  law  to  such  purposes.  Before  proceeding  to  make 
such  application,  it  may  be  well  to  state  a  few  general  rules  of 
law  applicable  to  the  case,  readily  deducible  from  the  au- 
thorities, and  virtually  conceded  by  all. 

1.  The  validity  of  every  devise  or  disposition  of  real  estate 
by  will  must  be  governed  by  the  law  of  the  place  where  the 
land  is  situated;   and  this  includes  not  only  the  form  and 
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mode  of  the  execution  of  the  will,  but  also  the  lawful  power 
and  authority  of  the  testator  to  make  such  disposition:  Story's 
Conflict  of  Laws,  sec.  474,  and  notej  2  Greenl.  Ev.,  sec.  670; 
1  Redfield  on  Wills,  sec.  398,  subd.  8;  Robertson  v.  Pickrelly 
109  U.  S.  608;  White  v.  Howard,  46  N.  Y.  144.  The  impor- 
tance of  this  proposition  in  considering  the  validity  of  a  will 
covering  lands  in  so  many  different  states  will  be  appreciated 
by  all. 

2.  On  the  contrary,  although  not  as  well  defined,  nor  as 
extensively  enforced,  yet  the  authorities  clearly  support  the 
proposition  that  the  validity  of  a  bequest  or  disposition  of 
personal  property  by  last  will  and  testament  must  be  governed 
by  the  law  of  the  testator's  domicile  at  the  time  of  his  death, 
and  this  includes,  not  only  the  form  and  mode  of  the  execu- 
tion of  the  will,  but  also  the  lawful  power  and  authority  of 
the  testator  to  make  such  disposition;  and  especially  is  this 
true  where,  as  here,  the  testator's  domicile  at  the  time  of 
making  his  will  continues  to  be  the  same  until  the  time  of 
his  death:  Story's  Conflict  of  Laws,  sees.  467,  468;  Stewart  v. 
McMartin,  5  Barb.  438;  Moultrie  v.  Hunt,  23  N.  Y.  394;  Nat  v. 
Coons,  10  Mo.  543;  Deseshats  v.  Berquier,  1  Binn.  336;  2  Am. 
Dec.  448;  Somerville  v.  Somerville,  5  Ves.  Jr.  750,  786;  Ans- 
truther  v.  Chalmer,  2  Sim.  1;  Price  v.  Dewhurst,  8  Id.  279;  4 
Mylne  &  C.  76;  Enohin  v.  Wylie,  8  Jur.,  N.  S.,  897;  10  H.  L. 
Cas.  1;  Crispin  v.  Doglioni,  8  Jur.,  N.  S.,  653;  L.  R.  1  H.  L. 
App.  Cas.  301;  Fames  v.  Hacon,  L.  R.  16  Ch.  Div.  407;  L.  R. 
18  Ch.  Div.  347.  This  is  not  shaken  by  the  criticism  of  Lord 
Westbury's  opinion  in  Enohin  v.  Wylie,  supra,  by  the  earl  of 
Selborne,  L.  C,  in  Ewing  v.  Ewing,  L.  R.  9  App.  Cas.  39. 

3.  The  same  rule,  as  to  the  law  of  the  testator's  domicile, 
governs  in  the  interpretation  or  construction  of  wills:  Story's 
Conflict  of  Laws,  sees.  479a-479c;  Van  Steenwyck  v.  Wash- 
burn, 59  Wis.  510;  48  Am.  Rep.  532.  In  the  words  of  Mr. 
Justice  Story:  "The  language  of  wills  is  not  of  universal  in- 
terpretation, having  the  same  precise  import  in  all  countries 
and  under  all  circumstances.  They  are  supposed  to  speak 
the  sense  of  the  testator  according  to  the  received  laws  or 
usages  of  the  country  where  he  is  domiciled,  by  a  sort  of 
tacit  reference,  unless  there  is  something  in  the  language 
which  repels  or  controls  such  a  conclusion":  Harrison  v. 
Nixon,  9  Pet.  504;  Trotter  v.  Trotter,  4  Bligh,  N.  S.,  502,- 
Enohin  v.  Wylie,  supra;  Chamberlain  v.  Napier,  L.  R.  15  Ch. 
Div.  614.     The  gt^eral  rule  is  the  same  respecting  real  estate, 
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whenever  the  object  is  merely  to  ascertain  the  meaning  and 
intent  of  the  testator  from  the  language  employed  in  the  will: 
Id.;  2  Greenl.  Ev.,  sec.  671. 

With  these  general  propositions  in  mind,  we  may,  without 
infringing  any  rule  of  interstate  comity,  venture  to  ascertain 
if  we  can  the  intention  of  the  testator  as  disclosed  in  this  will, 
and  also  its  validity,  at  least  as  to  certain  portions  of  the  prop- 
erty. 

4.  The  papers  coming  from  the  county  court  must  be  taken 
as  the  will  of  the  testator:  Thornton  v.  Curling,  8  Sim.  310; 
Price  V.  Dewhurst,  supra.  They  consist  in  what  has  been 
called  the  will,  with  schedules  A  and  B  therein  mentioned, 
and  thereunto  attached.  In  construing  the  will,  we  are  to 
consider  these  three  papers  as  one  instrument  in  law,  and 
together  constituting  the  will  of  the  testator:  Ackerly  v.  Ver- 
non, Comyn,  381;  3  Brown  Pari.  Cas.  91;  Hill  v.  Chapman,  1 
Ves.  Jr.  407;  Hahergham  v.  Vincent,  2  Id.  204;  Jachon  v. 
Bahcock,  12  Johns.  394;  Loringy.  Sumner,  23  Pick.  102;  Baker'i 
Appeal,  107  Pa.  St.  381;  52  Am.  Rep.  478;  FicTcle  v.  Snepp, 
97  Ind.  289;  49  Am.  Rep.  449. 

5.  It  is  claimed  on  the  part  of  the  executor  that,  under  the 
directions  of  the  will,  all  the  personal  property  and  all  the 
real  estate  outside  of  Missouri  must,  for  the  purpose  of  de- 
termining the  validity  of  the  will  or  some  of  its  provisions,  be 
regarded  as  converted  and  permanently  invested  in  lands  in 
Kansas  City,  Missouri,  under  the  well-known  doctrine  of  equi- 
table conversion.  That  doctrine  is  firmly  established;  and  if 
it  applies,  or  in  so  far  as  it  applies,  it  must  be  enforced.  It 
may  be  well  to  restate  it,  with  some  of  its  limitations.  As 
long  ago  as  the  time  of  Lord  Chancellor  Thurlow,  it  was  ob- 
served by  him  "that  nothing  was  better  established  than  this 
principle:  that  money  directed  to  be  employed  in  the  pur- 
chase of  land,  and  land  directed  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  be  converted;  and  this,  in  whatever 
manner  the  direction  is  given, — whether  by  will,"  or  otherwise. 
"The  owner  of  the  fund,  or  the  contracting  parties,  may  make 
land  money,  or  money  land.  The  cases  established  this  rule 
Universally.  If  any  difficulty  has  arisen,  it  has  arisen  from 
special  circumstances":  Fletcher  v.  Ashhurner,  1  Brown  Ch.  499. 
This  was  expressly  sanctioned  by  the  supreme  court  of  the 
United  States  at  an  early  day :  Craig  v.  Leslie,  3  Wheat.  577. 
The  reason  for  the  rule  is  there  stated  bv  Mr.  Justice  Washing- 
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ton,  speaking  for  the  whole  court,  thus:  "The  principle  upon 
which  the  whole  of  this  doctrine  is  founded  is,  that  a  court  of 
equity,  regarding  the  substance  and  not  the  mere  form  and 
circumstances  of  agreements  and  other  instruments,  considers 
things  directed  or  agreed  to  be  done  as  having  been  actually 
performed,  where  nothing  has  intervened  which  ought  to  pre- 
vent a  performance."  From  that  and  other  cases  the  late 
chief  justice  of  this  court  deduced  this  general  rule:  "When 
a  will  contains  a  power  of  sale  not  mandatory  in  terms,  but 
it  is  apparent  from  the  general  scope  and  tenor  of  the  will 
that  the  testator  intended  all  his  realty  to  be  sold,  the  power 
of  sale  will  be  held  imperative,  and  the  doctrine  of  equitable 
conversion  applied":  Dodge  v.  Williams,  46  Wis.  97;  De  Wolf 
V.  Lawson,  61  Id.  477-479;  50  Am.  Rep.  148. 

In  Pennsylvania  it  has  been  held  "that  the  equitable 
conversion  of  realty  into  pesornalty,  by  force  of  a  direction 
in  a  deed  or  will  to  sell,  only  takes  place  where  the  direc- 
tion is  positive  and  absolute;  ....  that  if  a  proposed  sale 
is  contingent  or  eventual  in  a  deed  or  will,  equitable  con- 
version does  not  follow":  Neely  V.  Grantham,  5S  Pa.  St.  437. 
But  the  better  opinion  seems  to  be  as  in  effect  held  in  Dodge 
V.  Williams,  supra,  that  whenever  a  direction  to  convert  is 
apparent  from  the  whole  will,  whether  expressed  or  implied, 
then  the  duty  and  obligation  to  convert  is  imperative,  and  the 
doctrine  of  equitable  conversion  applies.  Thus,  in  White  v. 
Howard,  46  N.  Y.  162,  Grover,  J.,  speaking  for  the  court,  said: 
"To  constitute  a  conversion  of  real  estate  into  personal,  in  the 
absence  of  an  actual  sale,  it  must  be  made  the  duty  of,  and 
obligatory  upon,  the  trustees  to  sell  it  in  any  event.  Such  con- 
version rests  upon  the  principle  that  equity  considers  that  as 
done  which  ought  to  have  been  done.  A  mere  discretionary 
power  of  selling  produces  no  such  result":  Power  v.  Cassidy, 
79  N.  Y.  613, 614;  35  Am.  Rep.  550;  Hohson  v.  Hale,  95  N.Y.  605. 
So  it  has  been  held  that,  "where  the  general  scheme  of  the  will 
requires  a  conversion,  the  power  of  sale,  although  not  in  terms 
imperative,  operates  as  a  conversion;  and  this  will  be  deemed 
to  be  immediate,  although  the  donee  of  the  power  is  vested, 
for  the  benefit  of  the  estate,  with  a  discretion  as  to  the  time  of 
sale":  Lent  v.  Howard,  89  N.Y.  169;  Ingremv.  Mackey,  5 
Redf  357.  But  the  will  must,  in  terms  or  by  necessary  impli- 
cation, disclose  an  intent  to  convert,  in  order  to  sustain  the 
theory  of  equitable  conversion:  Hohson  v.  Hale,  supra. 

6.  Having  thus  stated  some  of  the  principles  and  some  of 
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the  facts  upon  which  the  doctrine  of  equitable  conversion 
rests,  it  becomes  necessary  to  consider  the  application  of  those 
principles  to  some  of  the  provisions  of  this  will. 

(a)  The  lands  in  Iowa  are  nowhere  mentioned  or  referred 
to  in  the  will  or  either  of  the  schedules.  This  being  so,  it  is 
manifest  that  the  doctrine  of  equitable  conversion  has  no 
application  to  them.  They  must  therefore  be  regarded  as 
lanas  in  Iowa,  and  the  validity  of  the  will  respecting  such 
lands  be  determined  by  the  laws  of  Iowa. 

(6)  The  several  pieces  of  land  specifically  described  in 
schedule  B  are  all  situated  in  Kansas  City,  Missouri.  Con- 
sidering that  schedule  in  connection  with  subdivision  5  of 
the  will,  of  which  it  forms  a  part,  as  we  must,  and  the  direc- 
tions thereby  given  to  the  executors  are  that  they  "  shall,  at " 
their  "discretion,"  "either"  sell  the  several  pieces  of  lands 
so  described  in  schedule  B,  and  invest  the  proceeds  thereof  in 
more  desirable  rentable  property  in  Kansas  City,  or  use  said 
proceeds  in  improving  some  of  the  testator's  Kansas  City 
properties.  This  mere  discretionary  authority  can  in  no  sense 
operate  as  an  equitable  conversion, — certainly  not  until  an 
actual  conversion  should  in  fact  occur.  Besides,  such  conver- 
sion of  the  lands  described,  into  other  lands  in  the  same  city 
and  state,  could  in  no  way  affect  or  change  their  legal  status. 
So  they  must  be  regarded  as  lands  in  Missouri  in  determining 
the  validity  of  the  will  respecting  the  same. 

(c)  By  the  sixth  subdivision  of  the  will,  the  testator  ex- 
pressly directs  that  all  moneys,  notes,  bonds,  mortgages,  or 
other  evidence  of  indebtedness  to  him  from  any  and  all  par- 
ties, except  his  brothers,  "  shall,  as  soon  as  practicable  after" 
his  death,  "be  used  either  in  the  purchase  of  property  in 
Kansas  City,  or  for  improving  properties  in  said  city  then  on 
hand."  This  clause  of  the  will  relates  particularly  to  the 
thirty  thousand  dollars  of  personal  property  in  dispute;  and 
which,  for  the  purposes  of  these  appeals,  is  assumed  to  be  the 
property  of  the  estate.  The  direction  to  so  convert  is  not  pre- 
vented from  being  imperative  by  adding  "  as  soon  as  practi- 
cable after  "  his  death,  and  thus  giving  some  discretion  as  to 
the  time  or  times  of  such  conversion.  If  such  permanent  in- 
vestment of  such  personal  estate  in  lands  in  Kansas  City  can 
be  lawfully  made,  and  then  lawfully  held  as  lands  in  Kansas 
City  during  the  time  and  for  the  purposes  expressed  in  the 
will,  then  there  can  be  no  doubt  but  what,  subject  to  the 
widow's  rights  therein,  as  hereinafter  stated,  the  doctrine  of 
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equitable  conversion  is  applicable  to  such  personal  estate; 
and  in  that  event,  the  same  is  accordingly  to  be  regarded  as 
lands  in  Missouri  from  the  time  of  the  testator's  death;  other- 
wise not.  In  other  words,  since  the  right  to  so  convert  is 
dependent  upon  the  right  to  so  invest  and  hold,  the  legality 
of  such  equitable  conversion  is  dependent  upon  the  same 
right  to  so  invest  and  hold.  Whether  such  investment  and 
holding  would  be  lawful  or  unlawful  will  be  considered  here- 
after. 

(d)  The  several  pieces  of  land  specifically  described  in 
schedule  A  consist  of  the  homestead  in  Madison,  Wisconsin, 
and  lands  in  Michigan  and  Kansas.  As  the  directions  in  re- 
lation to  the  homestead  differ  from  the  directions  in  relation 
to  the  other  lands,  the  homestead  will  be  considered  by  itself 
hereafter.  Considering  schedule  A  in  connection  with  sub- 
division 4  of  the  will,  of  which  it  forms  a  part,  as  we  must, 
and  the  directions  thereby  given  as  to  the  several  pieces  of 
land  in  Michigan  and  Kansas  are  to  the  effect  that  each  and 
all  of  said  pieces  of  land  "shall  be  converted,  as  soon  as 
practicable  after  "  the  testator's  death,  "  at  schedule  prices,  or 
as  much  better  as  may  be,  ...  .  into  good,  rentable, '  inside ' 
property  in  Kansas  City,  Missouri."  The  testator  manifestly 
had  an  exalted  opinion  of  the  present  and  future  of  Kansas 
City.  The  scheme  of  his  will  indicates  an  intention  to  have 
his  lands  in  Michigan  and  Kansas  sold  as  soon  as  practica- 
ble, and  the  proceeds  thereof  invested  in  real  estate  in  Kan- 
sas City.  He  directs,  in  effect,  that  the  several  pieces  of  land 
mentioned  shall  be  so  converted  as  soon  as  practicable  after 
his  death.  Is  such  purpose  to  be  frustrated  merely  by  add- 
ing "  at  schedule  prices,  or  as  much  better  as  may  be  "  ?  On 
the  contrary,  were  not  those  words  added  as  a  guide  to  his 
executors,  or  for  the  purpose  of  stimulating  purchasers  to  pay 
a  larger  price?  It  seems  to  us  that  such  was  his  intent;  for,  • 
apparently  with  the  same  view,  he  added  to  the  schedule 
price  of  each  piece  a  still  larger  estimated  value.  Of  course, 
it  may  turn  out  to  be  impossible  to  ever  sell  some  of  the 
pieces  at  the  schedule  price;  and  yet  there  is  nothing  in  the 
will  indicating  that  he  ever  contemplated  such  a  result,  or 
any  permanent  holding  of  such  lands  as  a  part  of  the  estate, 
as  is  plainly  indicated  as  to  the  Missouri  lands.  There  are 
no  negative  words  indicating  an  intent  not  to  have  any  of  the 
lands  in  Michigan  or  Kansas  sold  at  a  less  price.  As  indi- 
cated in  another  connection,  some  discretion  may  be  given  as 
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to  the  time  or  times  of  making  such  sales  and  investments, 
without  preventing  the  application  of  the  doctrine  of  equita- 
ble conversion.  The  only  purpose  manifest  in  the  will  for 
selling  any  of  the  Michigan  or  Kansas  lands  is  to  invest  the 
proceeds  of  such  sales  in  real  estate  in  Kansas  City,  and  then 
to  hold  such  lands  in  that  city  as  a  part  of  the  estate  during 
the  time  and  for  the  purposes  indicated  in  the  will.  If  such 
permanent  investment  can  be  lawfully  made,  and  such  lands 
so  lawfully  held,  then  we  discover  no  reason  why  the  doctrine 
of  equitable  conversion  should  not  apply  to  them.  Never- 
theless, the  legality  of  such  equitable  conversion  is  necessarily 
dependent  upon  the  right  to  so  invest  and  hold.  Whether 
such  investment  and  holding  would  be  lawful  or  unlawful 
will  be  further  considered  hereafter.  What  has  been  thus 
said  is  not  by  way  of  determining  the  validity  of  the  title  to 
any  lands  outside  of  Wisconsin,  nor  the  validity  of  any  in- 
vestment or  trust  in  or  tenure  of  such  lands,  but  merely  to 
ascertain  the  meaning  and  intent  of  the  testator  from  the  lan- 
guage employed  in  the  will,  which,  as  we  have  seen,  is  a  duty 
devolving  upon  this  jurisdiction. 

(e)  In  regard  to  the  homestead,  the  directions  are,  in  effect, 
that  it  shall  be  converted,  as  soon  as  practicable  after  his 
death,  into  good  rentable  "  inside  "  property  in  Kansas  City, 
Missouri,  "  at  schedule  price,"  which  is  ten  thousand  dollars, 
or  as  much  better  as  may  be;  and  then,  by  subdivision  7  of  the 
will,  the  testator  directs,  in  effect,  that  his  wife  shall  have  the 
use  of  his  homestead,  furniture,  and  appurtenances  so  long  as 
she  may  desire  to  live  in  it  as  her  home;  and  that  in  case  she 
at  any  time  ceases  to  desire  it  as  her  home,  he  directs  that,  as 
soon  thereafter  as  practicable,  it  be  sold  "  at  a  price  not  less " 
than  ten  thousand  dollars,  or  as  much  more  as  the  property 
will  bring,  and  the  proceeds  thereof  be  invested  in  good  renta- 
ble property  in  Kansas  City,  Missouri,  and  the  rentals  of  such 
property  be  added  to  the  income  of  the  estate.  Here  are 
directions  to  sell,  and  to  invest  the  proceeds  in  real  estate  in 
Kansas  City,  it  is  true,  but  they  are  accompanied  by  other 
directions  not  to  sell  nor  to  so  invest  until  after  the  concur- 
rence of  two  events;  one  being  that  the  widow  shall  cease  to 
desire  it  as  her  home,  and  the  other  is,  that  it  be  sold  at  a 
price  not  less  than  ten  thousand  dollars.  The  word  "  home- 
stead," as  used  in  the  will,  manifestly  means  the  house  and 
all  the  grounds  where  the  testator  lived,  and  is  not  restricted 
to  the  one  fourth  of  an  acre  mentioned  in  the  statute:  R.  S., 
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Bee.  2983.  As  stated,  the  widow  has  elected  to  take  the  pro- 
visions made  for  her  by  law  instead  of  the  provisions  made 
for  her  in  the  will,  as  required  by  the  statutes:  Id.,  sec.  2172. 
Upon  making  such  election,  the  widow  at  once  became  en- 
titled to  the  same  dower  in  the  testator's  lands,  and  the  same 
rights  to  the  homestead,  and  the  same  share  of  his  personal 
estate,  as  if  he  had  died  intestate,  except  that  the  share  of 
personal  estate  which  she  so  took  was  restricted  to  one-third 
part  of  his  net  personal  estate:  R.  S.,  sees.  2172,  3935; 
Leach  v.  Leach,  65  Wis.  291.  Since  the  testator  left  a  son  as 
well  as  widow,  her  right  to  the  homestead  thus  secured  by 
such  election  is  the  right  to  such  statutory  homestead  of  one 
fourth  of  an  acre  during  her  widowhood,  and  dower  in  the 
balance  of  the  land  connected  therewith:  R.  S.,  sec.  2271, 
subd.  2.  In  other  words,  the  extent  and  duration  of  her  right 
in  the  homestead  has  been  diminished  by  such  election. 

Can  we  hold  that  the  direction  in  the  will  to  sell  the  home- 
stead, and  invest  the  proceeds  as  indicated,  works  an  equitable 
conversion  of  the  estate  into  Missouri  lands?  As  observed, 
there  is  no  such  direction  to  convert  until  the  widow  ceases  to 
desire  it  for  a  home.  Presumably  this  will  not  occur  during 
her  widowhood,  which  may  be  regarded  as  equivalent  to  a  life 
estate.  But  the  sale  is  expressly  forbidden,  even  after  the 
termination  of  the  widow's  right,  at  any  price  less  than  that 
specified.  To  apply  the  doctrine  of  equitable  conversion  to 
lands  which  are  directed  not  to  be  sold  until  the  termination 
of  such  life  estate,  nor  then,  except  in  an  uncertain  event 
which  may  never  occur,  would  be  to  stretch  that  doctrine  be- 
yond anything  authorized  by  or  contemplated  in  the  authori- 
ties. We  must  therefore  hold  that  the  homestead  must  be 
regarded  as  lands  in  Wisconsin,  and  accordingly  the  validity 
of  the  will  respecting  the  same  must  be  determined  by  the 
laws  of  Wisconsin. 

7.  Before  determining  such  validity,  and  to  aid  such  deter- 
mination, it  becomes  necessary  to  ascertain,  if  we  can,  more 
fully  the  intention  and  meaning  of  the  testator  as  disclosed 
by  the  language  employed  in  other  parts  of  his  will.  Un- 
doubtedly the  legal  title  to  the  personal  property  belonging 
to  the  estate  is  vested  in  the  executor:  Scott  v.  West,  63  Wis. 
556,  556.  Of  course  he  holds  the  same  for -the  benefit  of  the 
cestuia  que  trust,  including  the  rights  of  the  widow,  as  indicated 
in  the  sections  of  the  statute  cited  above.  So  far  as  the  law  ' 
will  permit,  the  executor,  by  virtue  of  the  will,  has  acquired 
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all  the  rights  therein  given,  and  is  charged  with  all  the  obli- 
gations therein  imposed:  Id.  The  several  directions  in  the- 
will  are  addressed  to  him  and  his  successors  in  office  and  his^ 
subordinates,  whether  by  ancillary  administration  or  other- 
wise. He  and  they  are  to  execute  the  will  so  far  as  the  law- 
will  permit.  He  and  they  are  to  pay  the  testator's  lawful 
debts  and  funeral  expenses  from  moneys  on  hand  at  his  death, 
and,  if  they  are  insufficient,  then  the  balance  from  the  income 
of  the  estate.  He  and  they  are  to  pay  the  necessary  expenses 
of  carrying  the  estate  from  year  to  year,  from  the  income- 
thereof.  The  will  impliedly  excludes  the  whole  of  the  home- 
stead, while  occupied  by  the  widow  as  such,  from  being  a 
source  of  income  to  the  estate,  but  provides  that  in  case  of 
its  conversion  as  indicated,  then  the  rentals  of  such  newly 
acquired  property  are  to  be  added  to  the  income  of  the 
estate. 

By  the  election  of  the  widow  to  take  under  the  statute  in- 
stead of  the  will,  the  bequest  to  her  in  the  eighth  subdivisiott 
of  the  will  of  "  one  quarter  of  the  net  annual  income  of  the- 
remainder"  of  the  "estate  during  her  natural  life,"  which 
by  the  twelfth  subdivision  was  to  be  kept  up  to  fifteen  hundred 
dollars  from  the  share  of  the  income  given  to  the  son,  becomes 
inoperative.  By  such  election  a  portion  of  the  home  property, 
not  included  in  the  statutory  homestead  nor  the  widow's  right 
of  dower  in  the  balance,  might  be  the  source  of  a  trifling  in- 
come to  the  estate;  but  this  would  be  dependent  upon  the  va- 
lidity of  the  provision  in  the  will  for  the  future  conversion  of 
the  homestead,  of  which  we  shall  presently  speak.  By  the 
direction  in  the  ninth  subdivision  of  the  will,  the  son  is  to 
have  one  quarter  of  the  net  annual  income  of  the  estate  (ex- 
clusive of  the  homestead)  until,  under  the  provisions  of  the 
will,  he  comes  into  the  possession  of  the  entire  estate,  except 
as  the  same  may  be  sooner  terminated  by  his  death.  By  the 
direction  in  the  tenth  subdivision  of  the  will,  the  brother  Ed- 
ward Irving  is  to  have  one  quarter  of  the  net  annual  income 
of  the  estate  (exclusive  of  the  homestead)  during  his  natural 
life.  By  the  direction  in  the  eleventh  subdivision  of  the  will,^ 
the  brothers  Joseph  C.  and  Henry  T.  were  "each"  to  have 
one  eighth  of  the  net  annual  income  of  the  estate  (exclusiva 
of  the  homestead)  during  their  natural  lives.  Such  bequests 
annually  from  the  "net  annual  income"  of  the  estate  are 
clearly  severable,  as  each  is  independent  of  the  other  and  al- 
most necessarily  must  terminate  at  a  dififerent  time  than  any  of 
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the  others.  Since  the  annual  share  of  each  such  legatee  is  each 
year  confined  to  such  "  one  quarter  "  or  "  one  eighth  "  of  such 
net  annual  income  of  the  estate,  it  manifestly  cannot  be  in- 
creased by  the  one  quarter  of  such  net  annual  income  now 
undisposed  of  by  reason  of  the  election  of  the  widow.  As  the 
undisposed  of  one  fourth  of  such  net  annual  income  cannot 
arise  from  the  rents,  issues,  or  profits  of  lands  in  Wisconsin, 
but  must  arise  from  the  rents,  issues,  and  profits  of  lands  out- 
side of  this  state,  or  from  the  personal  estate  liable  to  be 
treated  as  converted  into  Missouri  lands  as  indicated,  we  re- 
serve further  consideration  of  the  question  whether  the  accu- 
mulation of  such  undisposed  of  net  annual  income  into  the 
xesiduum  of  the  estate  would  or  would  not  be  valid.  Mani- 
festly, it  is  the  theory  of  the  will  that  the  several  fractional 
shares  of  such  net  annual  income  thus  bequeathed  will 
from  time  to  time  be  diminished,  as  portions  of  the  corpus  of 
the  estate  may  pass  to  Marcus  under  the  twelfth  clause  of  the 
will;  for,  the  moment  he  may  become  the  absolute  owner  in 
fee  of  any  portion  of  the  land  thereby  devised,  that  moment 
such  portion  will  become  segregated  from  the  estate,  and 
thereby  relieved  from  every  provision  of  the  will.  So,  what- 
ever property  the  widow,  by  reason  of  her  election,  takes  un- 
der the  statutes  of  the  several  states,  becomes  in  like  manner 
segregated  from  the  estate.  It  is  only  the  one  quarter  or  the 
one  eighth  of  the  net  annual  income  of  the  testator's  estate 
that  is  thus  bequeathed;  not  such  fractional  share  of  the  net 
annual  income  of  what  may  become  the  estate  of  Marcus  or 
the  widow. 

By  the  will,  Marcus  is  to  have  no  portion  of  the  corpus  of 
the  estate,  except  as  he  becomes  entitled  to  it  under  the  direc- 
tion in  the  twelfth  subdivision  of  the  will,  and  by  such  direc- 
tion he  is  only  to  become  the  owner  in  fee  of  a  portion  of  the 
corpus  of  the  estate  when  he  "  reaches  his  majority,"  and  then 
additional  installments  of  such  corpus  from  time  to  time  until 
he  reaches  the  age  of  forty  years,  when  "the  remainder"  of 
the  "estate"  is  to  become  his.  But  in  the  event  of  Marcus 
dying  "after  reaching  his  majority,  leaving  one  or  more  legiti- 
mate children  of  his  body,"  then  the  direction  of  the  thirteenth 
subdivision  of  the  will  is,  "  that  the  income  of  forty  thousand 
dollars'  worth  of"  his  "  estate,  or  so  much  thereof  as  may  in 
prudence  be  necessary,  shall  be  used  for  the  proper  support  of 
euch  child  or  children  until  they  shall  severally  become  of 
legal  age,  when  an  equal  part  of  the  above-named  principal 
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and  accrued  interest  shall  become  his  or  hers  absolutely." 
That  is  to  say,  immediately  upon  the  death  of  Marcus  after 
so  reaching  his  majority,  and  before  becoming  forty  years  of 
age,  leaving  such  child  or  children  him  surviving,  the  forty 
thousand  dollars'  "worth  of"  the  "estate,"  if  there  shall  be  so 
much,  is  to  be  regarded  as  segregated  from  the  rest,  and  held 
in  trust  for  them  "  until  they  shall  severally  become  of  legal 
age,"  as  therein  directed.  "In  the  event"  that  Marcus  "shall 
survive  all "  the  "  other  legatees,"  that  is  to  say,  shall  survive 
the  widow  and  each  of  the  three  brothers,  "  and  then  die  be- 
fore coming  into  the  possession"  of  the  "whole  estate,"  then 
the  fourteenth  subdivision  of  the  will  directs  "  that  the  re- 
mainder" of  the  "estate,  as  of  that  date,  shall  belong  to  Ham- 
ilton College."  But  the  words,  "  the  remainder  of  my  estate," 
as  here  used,  cannot  mean  what  will  be  the  entire  estate  at 
the  time  of  such  death  of  Marcus,  unless  it  so  happens  that 
upon  such  death  he  leaves  no  such  child  or  children  him  sur- 
viving. But  in  case  he  does  leave  such  child  or  children  him 
surviving,  then  such  "  remainder  "  of  the  estate  will  only  be 
what  may  remain  of  such  estate  after  setting  apart  the  forty 
thousand  dollars'  worth  of  the  estate  for  the  benefit  of  such 
child  or  children,  as  provided  in  the  thirteenth  subdivision  of 
the  will.  Such  must  be  the  construction,  for,  Unless  the  words 
"  the  remainder  of  my  estate  "  be  so  limited,  the  fourteenth 
subdivision  of  the  will  would  be  clearly  repugnant  to  the  pro- 
visions made  for  such  child  or  children  in  the  thirteenth  sub- 
division, for  it  could  not  have  been  the  intention  to  give  as  a 
remainder  of  the  estate,  to  Hamilton  College,  the  forty  thou- 
sand dollars  which  might  thus  be  set  apart  for  such  child  or 
children. 

If  either  the  wife  or  one  of  the  brothers  shall  become  the 
only  surviving  legatee,  then  "in  that  event"  the  fifteenth 
subdivision  of  the  will  directs  that  the  "estate  at  that  time 
be  divided  as  nearly  as  may  be  into  two  equal  parts  as 
regards  value  and  renting  power,  and  said  wife  or  brother 
shall  then  choose  between  the  incomes  of  said  two  proper- 
ties, and  have  and  enjoy  the  same  during  his  or  her  natural 
life  ";  and  "  the  other  part "  of  the  "  estate  shall  at  that  date 
become  the  property  of  Hamilton  College  " ;  and  "  at  the 
death  of  said  wife  or  brother  the  remaining  part "  of  the 
"estate  shall  become  the  property  of  Hamilton  College." 
The  words  "  my  only  surviving  legatee,"  as  used  in  this  last 
subdivision  of  the  will,  imply,  at  least,  that  all  other  legatees 
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named  in  the  will  and  living  at  the  time  of  the  testator's 
death,  including  Marcus,  shall,  previous  to  the  time  of  such 
Bole  survivorship,  have  died  leaving  some  portion  of  the  cor- 
pus of  the  estate  which  had  not  before  passed  to  the  widow, 
to  Marcus,  or  for  the  benefit  of  such  child  or  children  by 
segregation,  as  indicated.  It  may  occur  that  all  three 
brothers  die  before  Marcus,  or  that  the  widow  and  two  of 
the  brothers  die  before  Marcus,  and  then,  after  reaching  his 
majority,  Marcus  dies,  leaving  one  or  more  such  children 
him  surviving.  In  that  event,  the  words,  "  my  estate  at  that 
time  be  divided  as  nearly  as  may  be  into  two  equal  parts," 
as  used  in  the  last  subdivision  of  the  will,  manifestly  mean 
only  so  much  of  the  estate  as  may  then  remain  after  setting 
apart  the  forty  thousand  dollars'  worth  of  the  estate  for  the 
benefit  of  such  child  or  children,  as  provided  in  the  thirteenth 
subdivision  of  the  will. 

Such  are  the  provisions  of  the  will  we  are  called  upon  to 
consider.  Undoubtedly  the  will  created  in  the  executor  an 
express  trust,  within  the  meaning  of  section  2081,  Revised 
Statutes.  In  fact,  he  is  required  to  do  much  more  than  to 
merely  sell  or  lease  lands  for  the  benefit  of  legatees.  He  is 
required  to  do  much  more  than  merely  to  receive  the  rents 
and  profits  of  lands  and  apply  them  to  the  use  of  a  person 
during  the  life  of  such  person,  or  for  any  shorter  term.  He 
is  required  to  do  much  more  than  merely  to  receive  the  rents 
and  profits  of  lands  and  to  accumulate  the  same  for  any  of 
the  purposes  and  within  the  limits  of  chapter  95,  Revised 
Statutes.  He  manifestly  is  to  take,  hold,  and  manage  the 
estate  for  the  beneficial  interest  of  the  several  persons  living 
and  to  be  born  as  indicated.  Such  duties  clearly  imply  that 
he  is  to  take  a  legal  title  to  the  whole  estate  in  trust  for  the 
purposes  mentioned:  Scott  v.  West,  63  Wis.  558-562;  R.  S., 
sec.  2086. 

The  will  throughout  deals  with  the  estate  of  the  testator. 
It  uses  the  words  "my  estate,"  or  their  equivalent,  some 
sixteen  different  times.  It  is  such  estate  that  the  executor 
and  his  successor  and  subordinates  are  charged  by  the  will 
with  managing,  converting,  renting,  improving,  gathering, 
and  dividing,  and  paying  over  the  income  annually,  and  from 
time  to  time  segregating,  and  finally  dividing  the  corpus  of 
the  estate,  and  then  giving  up  the  residuum.  Subject  to  such 
segregations  from  time  to  time,  they  are  required  to  so  hold 
and  manage  the  corpus  of  such  estate  until  the  same  finally 
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passes  wholly  to  the  son,  at  the  age  of  forty  (should  he  live 
60  long),  twenty-eight  years  after  the  testator's  death.  Should 
he  die  after  reaching  his  majority  and  before  becoming  forty, 
leaving  one  or  more  such  children,  then  such  executor,  etc.,  is 
required  to  set  apart  the  forty  thousand  dollars'  worth  of  said 
estate,  which  may  include  the  Wisconsin  land,  or  even  the 
whole  of  the  remainder  of  the  estate,  and  hold  and  manage  the 
same  until  such  children  severally  become  of  age.  The  time 
for  such  setting  apart  may  commence  soon  after  Marcus  be- 
comes twenty-one,  or  not  until  just  before  he  reaches  forty, 
and  then  continue  twenty-one  years  thereafter.  No  one  can 
tell  how  many  of  such  children  may  be  born,  or  whether  any 
or  how  many  may  reach  their  majority. 

Thus,  according  to  the  will,  the  estate,  including  the  Wis- 
consin land,  is  liable  to  be  so  tied  up  from  thirty  to  forty- 
eight  years  after  the  testator's  death.  But  even  if  Marcus 
does  not  so  die  leaving  such  children,  still,  by  the  fourteenth 
and  fifteenth  subdivisions  of  the  will,  the  estate,  including  the 
Wisconsin  land,  is  liable  to  be  so  tied  up  until  Marcus  and 
the  widow  and  the  three  brothers  are  all  dead  save  one,  either 
the  widow  or  one  of  the  brothers,  as  the  "only  surviving 
legatee."  In  other  words,  at  least  four,  if  not  all,  of  these 
five  persons,  living  at  the  time  of  the  testator's  death,  must 
die  before  either  of  those  subdivisions  of  the  will  can  become 
operative.  During  such  periods,  or  large  portions  of  them,  it 
is  impossible  to  tell  where  the  corpus  of  the  estate  will  finally 
go  by  the  terms  of  the  will.  If  Marcus  lives  long  enough, 
then  all  is  to  go  to  him.  If  he  dies  during  the  next  nineteen 
years  after  he  becomes  of  age,  leaving  children,  then  a  large 
portion  of  it,  and  possibly  the  whole,  may  go  to  them.  If  he 
survives  all  the  other  legatees  named,  and  then  dies  during 
that  period,  then  a  portion  of  it  will  probably  go  to  Hamilton 
College;  but  no  one  can  tell  how  much,  nor,  for  certain,  whether 
any.  If  he  dies  under  twenty-one,  even  though  he  leave  chil- 
dren him  surviving,  yet  neither  he,  nor  such  children,  nor  his 
heirs  at  law,  are  to  have  any  of  such  corpus.  But  even  then 
such  corpus  is,  by  the  will,  to  remain  tied  up  during  the  times 
and  for  the  purposes  named,  and  only  go  to  Hamilton  College 
upon  the  occurrence  of  the  events  mentioned. 

The  necessity  of  the  corpus  of  the  estate  being  held  by  a 
trustee  during  such  several  periods  and  awaiting  such  several 
contingencies  and  possibilities,  seems  to  be  absolute:  Scott  v. 
West,  supra.     Such  trustee  or  executor  is  directed  to  sell  some 
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lands  and  buy  others,  but  he  has  no  authority  under  the  will 
to  pervert  or  alienate  any  portion  of  the  estate  in  contraven- 
tion of  the  trust:  R.  S.,  sec.  2091;  De  Wolf  v.  Lawson,  61  Wis. 
475;  50  Am.  Rep.  148.  In  other  words,  the  corpus  of  the 
estate  is  inalienable  during  the  continuance  of  the  trust. 
Should  the  trustee  die,  it  would  become  necessary  to  appoint 
a  successor;  and  even  while  he  lives  there  may  be  a  necessity 
for  an  ancillary  administration. 

Under  this  will  and  our  statutes,  can  we  hold  that  there  is 
no  unlawful  suspension  of  the  power  of  alienation  as  to  this 
Wisconsin  land?  As  indicated,  upon  the  death  of  the  testa- 
tor the  widow  took  under  the  will  a  present  life  estate  in  that 
land;  and  she  has  now  substantially  the  same  under  the 
statutes.  According  to  the  will,  the  executor,  as  trustee,  took 
a  future  estate  in  trust  in  the  same  land,  for  it  was  "limited 
to  commence  in  possession  at  a  future  day":  R.  S.,  sec.  2034; 
Scott  V.  West,  63  Wis.  570.  "Future  estates,"  under  our  stat- 
ute, "are  either  vested  or  contingent":  R.  S.,  sec.  2037.  "They 
are  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  lands,  upon  the 
ceasing  of  the  intermediate  or  precedent  estate":  Id.  By  the 
terms  of  the  will,  the  trustee  or  executor  was  to  take  such 
future  vested  estate  in  the  homestead.  As  to  the  other  prop- 
erty, he  took  a  present  vested  estate:  Coster  v.  Lorillard,  14 
Wend.  302,  303.  But  neither  Marcus  nor  Hamilton  College 
had  anything  more  than  a  contingent  interest  therein;  for  the 
statute  expressly  declares  that  such  "future  estates  ....  are 
contingent  while  the  person  to  whom,  or  the  event  upon  which, 
they  are  limited  to  take  efifect  remains  uncertain  ":  R.  S.,  sec. 
2037.  "These  definitions  of  vested  and  contingent  remain- 
ders," said  Savage,  C.  J.,  "are  very  dififerent  from  the  com- 
mon-law definitions  of  those  estates":  Coster  v.  Lorillard,  14 
Wend.  301.  They  took  no  vested  interest  in  the  land,  and 
could  convey  none:  R.  S.,  sees.  2086,  2089;  De  Wolf  v.  Law- 
son,  61  Wis.  475,  476;  50  Am.  Rep.  148.  Under  oar  statute 
"every  future  estate,"  whether  vested  or  contingent,  is  "void 
in  its  creation,"  which  "suspends  the  absolute  power  of  aliena- 
tion ....  for  a  longer  period  than  during  the  continuance  of 
two  lives  in  being  at  the  creation  of  the  estate,"  etc.:  R.  S., 
sees.  2038,  2039;  De  Wolf  v.  Lawson,  61  Wis.  473;  50  Am. 
Rep.  148.  The  only  exception  to  this,  which  is  in  section' 
2040,  is  clearly  not  applicable  here. 

To  avoid  all  uncertainty,  one  of  the  same  sections  declares 


Aug.  1887.]  Ford  v.  Ford.  135 

that  such  "  absolute  power  of  alienation  shall  not  be  suspended 
by  any  limitation  or  condition  whatever,"  and  the  other  de- 
clares that  "  such  power  is  suspended  when  there  are  no  per- 
sons in  being  by  whom  an  absolute  fee  in  possession  can  bo 
conveyed."  Since  the  trustee  cannot,  under  the  will,  relinquish 
the  trust,  which  includes  the  "  possession,"  until  the  purposes 
of  the  trust  are  fulfilled  as  the  several  periods  for  such  fulfill- 
ment transpire;  and  since  persons  are  liable  to  be  born,  who,, 
by  the  terms  of  the  instrument,  will  be  entitled  to  a  large  por- 
tion, and  possibly  the  whole,  of  what  may  then  remain  of  tho 
estate,  including  this  homestead,  —  it  is  very  obvious  that 
"there  are  no  persons  in  being  by  whom  an  absolute  fee  in  pos- 
session can  be  conveyed,"  within  the  meaning  of  the  statutes; 
and  since  this  state  of  things  must,  under  the  will,  continue 
for  a  longer  period  than  two  lives  in  being  at  the  creation  of 
the  estate,  such  suspension,  as  to  this  homestead,  must  be  ad- 
judged contrary  to  the  statute,  and  therefore  absolutely  void: 
Coster  V.  Lorillard,  14  Wend.  317-324;  Hawley  v.  James^  16  Id. 
121,  122,  164,  165,  174-179. 

It  is  impossible  to  escape  this  conclusion  by  speculating  as 
to  the  probabilities  of  Marcus  and  his  unborn  children  eventu- 
ally getting  this  Wisconsin  land  under  the  will.  We  have  no 
authority  to  speculate  upon  the  chances.  The  rule  is  universal 
that  such  suspension  of  the  power  of  alienation  must  neces- 
sarily terminate,  under  any  and  all  circumstances,  within  the 
period  prescribed  by  the  statute,  or  the  disposition  will  be  void: 
Schettler  v.  Smith,  41  N.  Y.  328;  Knox  v.  Jones,  47  Id.  397. 
Nor  is  it  possible  to  escape  such  conclusion  on  the  theory  that 
the  trustee  or  executor  merely  has  a  power  in  trust  to  sell  such 
homestead;  for,  as  indicated,  neither  the  future  estate  of  Mar- 
cus nor  Hamilton  College  therein  is  anything  more  than  con- 
tingent under  our  statutes.  We  must,  therefore,  hold  that  the 
attempted  disposition  of  the  homestead  by  the  will  is  void,  and 
that  upon  the  death  of  the  testator  the  same  descended  to 
Marcus,  subject  to  the  widow's  rights  therein,  as  indicated 
under  the  statutes. 

8.  It  is  strenuously  urged,  in  effect,  that,  as  the  testator's 
residence  and  domicile  were  in  this  state  at  the  time  of  making 
his  will  and  his  death,  he  could  thereby  create  no  valid  trust 
except  such  as  is  sanctioned  by  the  laws  of  this  state.  In 
other  words,  that  he  could  not  by  such  a  will,  under  the  doc- 
trine of  equitable  conversion,  cause  his  personal  property  and 
bis  lands  in  Michigan  and  Kansas  to  be  converted  into  lands 
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in  Kansas  City,  Missouri,  and  there  held  as  his  estate,  and  the 
power  of  the  alienation  thereof  suspended  beyond  the  time  au- 
thorized by  our  statutes,  even  though  such  suspension  would 
be  valid  under  the  laws  of  Missouri;  and  that  the  question  aa 
to  the  validity  of  such  suspension  is  properly  determinable 
by  this  jurisdiction.  I  frankly  confess  that  I  was  deeply  im- 
pressed upon  the  hearing  with  the  plausibility  and  force  of 
this  argument.  The  will  was  here  admitted  to  probate.  The 
■executor  here  qualified  and  received  his  commission  from  the 
<county  court.  He  is  directly  accountable  to  and  subject  to 
the  orders  of  that  court.  There  may,  necessarily,  be  ancillary 
administrations  in  other  states,  but  they  will  in  law  be  sub- 
ordinate to  this,  which  must  be  regarded  as  the  principal 
administration.  But  in  such  intricate  matters  of  title  and 
jurisdiction,  impressions  are  of  no  value,  unless  supported  by 
the  logic  of  the  law,  if  not  by  authority. 

In  Curtis  v.  Hutton,  14  Ves.  Jr.  537,  cited  by  counsel,  the 
testator  devised  real  estate  in  England  in  trust  to  be  sold,  and 
the  proceeds  of  the  sale,  with  the  personal  estate  upon  trust, 
to  be  laid  out  in  lands  for  the  maintenance  of  a  charity  in 
Scotland,  and  it  was  held  void  as  to  the  real  estate,  but  valid 
as  to  the  personal  property,  by  the  effect  of  the  option.  The 
reason  for  holding  such  devise  of  such  real  estate  in  England 
void,  as  given  by  Sir  William  Grant,  master  of  the  rolls,  was 
that  "  the  owners  of  such  property  are  disabled  from  dispos- 
ing of  it  to  any  charitable  use,  except  by  deed  executed  twelve 
months  before  the  death  of  the  owner,  etc.,  to  take  efifect  from 
the  execution":  Id.  541.  Such  disability  of  otherwise  dispos- 
ing of  such  land  was  held,  in  effect,  could  not  be  frustrated  by 
the  doctrine  of  equitable  conversion.  That  decision  is  the 
foundation  of  gection  479  d  of  Story's  Conflict  of  Laws,  which 
cannot  be  regarded  as  of  any  greater  authority;  nor  does  it 
•squarely  meet  the  question  here  presented.  Nine  years  after 
that  decision,  the  same  learned  master  of  the  rolls,  in  a  case 
•where  the  testator  by  his  will  directed  his  executors  to  dispose 
of  all  his  real  and  personal  property  at  Grenada,  in  the  West 
Indies,  and  remit  the  proceeds  to  England,  to  be  laid  out  as  a 
<;haritable  fund  in  the  best  manner  possible,  held  that  such 
iiirections  were  not  void,  as  the  statute  of  mortmain  did  not 
«xtend  to  Grenada:  Attorney- General  v.  Stewart,  2  Mer.  143. 

In  Attorney-General  v.  Mill,  2  Dowl.  &  C.  393,  the  testator, 
by  his  will,  made  in  England,  where  he  was  at  the  time  domi- 
<;iled,  and  so  remained  until  his  death,  gave  his  personal  and 
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real  estate  (none  of  the  latter  being  in  England  or  Scotland, 
but  in  the  West  Indies)  to  trustees,  to  be  laid  out  in  the  pur- 
chase of  lands  or  rents  of  inheritance  in  fee-simple,  for  a  chari- 
table purpose,  at  Montrose,  in  Scotland,  and  it  was  held  by 
the  house  of  lords,  affirming  the  decree  of  the  chancellor, 
"  that  the  bequest  was  void  by  the  statute  of  mortipain,  it  not 
appearing  from  the  will  that  the  testator  intended  that  the 
trustees  should  have  the  option  to  purchase  lands  in  Scot- 
land." The  plain  inference  from  the  opinion  is,  that  had  the 
will  directed  the  purchase  of  the  lands  in  Scotland,  then  it 
would  have  been  valid,  as  the  law  there  did  not  prevent  such 
purchase. 

In  Fordyce  v.  Bridges,  2  Phil.  Ch.  515,  Lord  Chancellor  Cot- 
tenham,  speaking  of  this  subject,  said:  "An  objection  was 
made  that  the  bequest  of  a  fund  to  be  invested  in  a  regular 
Scotch  entail  was  void  as  a  perpetuity.  The  rules  acted  upon 
by  the  courts  in  this  country,  with  respect  to  testamentary  dis- 
positions tending  to  perpetuities,  relate  to  this  country  only. 
What  the  law  of  Scotland  may  be  upon  such  a  subject,  the 
courts  of  this  country  have  no  judicial  knowledge,  nor  will 
they,  I  apprehend,  inquire;  the  fund  being  to  be  administered 
in  a  foreign  country  is  payable  here,  though  the  purpose  to 
which  it  is  to  be  applied  would  have  been  illegal  if  the  ad- 
ministration of  the  fund  had  been  to  take  place  in  this  coun- 
try. This  is  exemplified  by  the  well-established  rule  in  cases 
of  bequests  within  the  statutes  of  mortmain.  A  charity  legacy 
void  in  this  country  under  the  statute  of  mortmain  is  good 
and  payable  here  if  for  a  charity  in  Scotland The  ob- 
jection raised  upon  the  ground  of  perpetuity  cannot  be  main- 
tained." This  seems  to  be  peculiarly  applicable  to  the  personal 
estate  here. 

It  is  said  that  Freke  v.  Lord  Carhery,  L.  R.  16  Eq.  461,  is  to 
the  contrary.  In  that  case,  the  testator  was  a  domiciled  Irish- 
man in  Ireland,  who,  after  disposing  of  personal  estate  in  trust, 
"gave  his  leasehold  house  in  Belgrave  Square,  England,  to  the 
same  trustees,  upon  trust  to  sell"  as  directed,  and  to  apply  the 
proceeds  in  discharge  of  any  encumbrance  on  the  same,  and 
the  residue  to  invest  in  government  or  real  securities,  and  hold 
the  same  upon  such  trusts  as  declared.  "  The  validity  of  the 
trusts  for  accumulation  was  not  disputed,  so  far  as  they  re- 
lated to  the  testator's  government  stocks  and  funds,  and  other 
pure  pensonalty.  But  the  question  was  raised  whether  these 
trusts  were  valid  as  to  the  proceeds  of  the  sale  of  the  house  in 
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Belgrave  Square,"  and  it  was  held  that  "  the  Thellusson  act 
applied  to  the  English  leasehold,  and  the  proceeds  of  the  sale 
thereof,  and  that  the  trust  for  accumulation  of  the  investments 
of  the  proceeds  of  the  sale  in  excess  of  the  periods  permitted 
by  that  act  was  invalid."  This  is  clearly  distinguishable  from 
the  other  cases  cited,  and  is  an  authority  to  the  point  that  the 
law  of  the  place  where  the  land  is  situated  governs  as  to  the 
validity  of  its  disposition  by  will,  instead  of  the  law  of  the  tes- 
tator's domicile,  as  here  claimed. 

In  the  celebrated  case  of  Hawley  v.  James,  5  Paige,  337,  16 
Wend.  74,  381,  7  Paige,  213,  32  Am.  Dec.  623,  the  testa- 
tor was  domiciled  in  Albany,  New  York.  By  his  will  he  di- 
rected all  his  lands  outside  of  New  York  City,  Albany,  and 
Syracuse,  including  forty  thousand  acres  in  the  state  of  Illi- 
nois, to  be  sold,  and  the  proceeds  thereof  to  be  invested  in 
lands  in  the  three  cities  named,  upon  trusts  which,  under  the 
statutes  like  ours  cited,  were  held  void.  But  in  respect  to 
any  lands  of  the  testator  situated  in  the  state  of  Illinois,  or 
elsewhere  outside  of  the  state  of  New  York,  the  decree  which 
was  entered  by  the  court  of  errors  stated  that  it  was  not  to  be 
deemed  a  decision  upon  the  title  of  the  said  trustees  to  those 
lands,  or  their  power  over  them  (16  Wend.  281),  which  ques- 
tion was  thereby  remitted  for  further  consideration  to  the  court 
of  chancery.  Upon  the  cause  being  remitted  to  the  chancel- 
lor, an  application  was  made  for  further  directions  in  pursu- 
ance of  such  decree.  Upon  a  full  hearing,  the  learned  chan- 
cellor said:  "This  court  has  no  jurisdiction  to  make  a  decree 
which  will  directly  affect  either  the  legal  or  equitable  title  to 
lands  situated  in  another  state.  And  if  the  legal  title  to  the 
lands  now  in  question  was  in  any  of  the  infant  parties  accord- 
ing to  the  laws  of  Illinois,  or  if  those  who  had  the  legal  title 
were  out  of  the  jurisdiction  of  this  court,  so  that  it  would  be 
impossible  for  it  to  operate  upon  them  personally  to  compel 
them  to  execute  the  trust  or  to  convey  the  legal  title  according 
to  the  decree,  I  should  consider  it  my  duty  to  dismiss  the  ap- 
plication, and  to  refer  the  parties  to  the  courts  of  the  state 
where  the  trust  property  is  situated."  Then,  after  showing 
that  the  will  had  been  executed  in  conformity  to  the  laws  of 
Illinois  so  as  to  vest  the  legal  title  to  the  lands  in  that  state  in 
the  trustees,  and  that  as  the  object  of  the  testator  in  directing 
a  sale  of  the  Illinois  lands  and  a  conversion  of  the  same  into' 
money  was  to  buy  lands  in  the  state  of  New  York,  and  hold 
them  upon  trusts  which  were  contrary  to  the  statutes  of  that 
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Btate  and  therefore  illegal,  the  trustees  were  deemed  to  hold 
the  title  to  the  Illinois  lands  in  trust  for  the  heirs;  and  as  the 
trustees  were  all  within  the  jurisdiction  of  the  court,  they  were 
accordingly  directed  to  convey  the  same  to  the  heirs:  7  Paige, 
213. 

In  Burrill  v.  Shell,  2  Barb.  457,  the  testator  domiciled  in 
New  York  directed  lands  in  that  state  to  be  sold,  and  a  por- 
tion of  the  proceeds  invested  in  England;  and  as  no  law  was 
thereby  violated,  it  was  held  that  the  courts  of  New  York  had 
no  power  to  divert  the  investment  from  England  and  direct 
the  same  to  be  made  in  New  York,  except  with  the  consent  of 
all  the  parties  interested;  and  as  some  were  infants,  such  con- 
sent could  not  be  obtained. 

In  Bascom  v.  AlbertsoUf  34  N.  Y,  584,  a  bequest  by  a  New 
York  testator  was  made  to  five  such  persons  as  the  supreme 
court  of  Vermont  should  appoint  to  be  trustees,  to  found,  es- 
tablish, and  manage  an  institution  for  the  education  of  females, 
to  be  located  at  Middlebury,  Vermont,  and  it  was  held  inef- 
fectual for  any  purpose,  since  the  object  of  the  bequest  was  un- 
lawful in  the  state  of  the  testator's  domicile.  This  is  in  har- 
mony with  the  second  proposition  announced  in  this  opinion. 

In  Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  the  testator 
was  domiciled  in  the  state  of  New  York,  and  among  other 
things  he  bequeathed  a  certain  amount  to  the  "  Centenary 
Fund  Society,  a  corporation  created  under  the  laws  of  Penn- 
sylvania for  charitable  and  benevolent  purposes."  In  passing 
upon  its  validity  the  court  held  that  "  the  law  of  the  testator's 
domicile  controls  as  to  the  formal  requisites  essential  to  the 
validity  of  the  will,  the  capacity  of  the  testator,  and  the  con- 
struction of  the  instrument.  When  by  the  lex  domicilii  a  will 
has  all  the  formal  requisites  to  pass  title  to  personalty,  the  va- 
lidity of  particular  bequests  will  depend  upon  the  law  of  the 
domicile  of  the  legatee,  except  in  cases  where  the  law  of  the 
domicile  of  the  testator  in  terms  forbids  bequests  for  any  par- 
ticular purpose  or  in  any  particular  manner,  in  which  latter 
case  the  bequest  would  be  void  everywhere."  The  learned 
justice  giving  the  opinion  said:  "  So  far  as  the  validity  of  be- 
quests depends  upon  the  general  law  and  policy  of  the  state 
affecting  property  and  its  acquisition  generally,  and  relating 
to  its  accumulation  and  a  suspension  of  ownership,  and  the 
power  of  alienation,  each  state  is  sovereign  as  to  all  property 
within  its  territory,  whether  real  or  personal.  It  is  no  part  of 
the  policy  of  the  state  of  New  York  to  interdict  perpetuities  or 
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gifts  in  mortmain  in  Pennsylvania  or  California.  Each  state 
determines  those  matters  according  to  its  own  views  of  policy 
or  right,  and  no  other  state  has  any  interest  in  the  question; 
and  there  is  no  reason  why  the  courts  of  this  state  should 
follow  the  funds  bequeathed  to  the  Centenary  Fund  Society  to 
Pennsylvania  to  see  whether  they  will  there  be  administered 
in  all  respects  in  strict  harmony  with  our  policy  and  our  laws  ": 
Id.  434.  To  the  same  effect  is  Mapes  v.  American  H.  M.  Soc, 
S3  Hun,  360;  Bible  Soc.  v.  Pendleton,  7  W.  Va.  79. 

This  case  of  Chamberlain  v.  Cftamberlain^  supra,  is  in  harmony 
with  subsequent  decisions  in  the  same  state  in  which  it  has 
been  held,  in  effect,  that  in  the  absence  of  any  equitable  conver- 
eion,  the  question  as  to  the  unlawful  suspension  of  the  power 
of  alienation  of  lands  in  New  York  must  be  governed  by  the 
laws  of  that  state,  notwithstanding  the  testator  who  attempted 
to  dispose  of  the  same  was  at  the  time  of  making  his  will  and 
his  death  domiciled  in  some  other  state,  as,  for  instance,  in 
Connecticut,  Massachusetts,  or  California,  as  will  appear  by 
"White  V.  Howard,  46  N.  Y.  144;  Despard  v.  Churchill,  53  Id. 
192;  Hobaon  v.  Hale,  95  Id.  588.  The  only  case  cited  which 
seems  to  be  in  conflict  with  the  principles  stated  is  Wood  v. 
Wood,  5  Paige,  596.  But  that  is  expressly  overruled  in  Cham^ 
herlain  v.  Chamberlain,  43  N.  Y.  435,  and  impliedly  bo  in  other 
cases. 

It  is  unnecessary  to  look  further  into  the  authorities.  The 
difl&culty  in  holding  that  the  laws  and  courts  of  this  state  may 
interdict  the  conversion  of  personal  property  into  lands  in 
Missouri,  or  lands  in  Michigan  or  Kansas  into  lands  in  Kansas 
City,  is  apparent  when  we  remember  that  the  laws  of  this 
state  have  no  extraterritorial  force,  and  the  courts  of  Wiscon- 
sin have  no  extrastate  jurisdiction.  The  principles  of  law 
thus  indicated  are  in  strict  harmony  with  the  rulings  of  this 
court  in  Van  SteenwycJc  v.  Washburn,  59  Wis.  510,  511. 

We  mast  therefore  disclaim  jurisdiction  to  determine  the 
title  to  any  of  the  lands  outside  of  Wisconsin,  or  the  legality 
of  accumulations  of  rents  and  profits  therefrom.  It  follows 
that  the  validity  of  the  proposed  conversion  of  personal  prop- 
erty into  lands  in  Kansas  City  must  be  determined  by  the 
laws  and  courts  of  Missouri.  So  the  question  of  the  validity 
of  the  proposed  conversion  of  lands  in  other  states  into  lands 
in  the  same  city  would  seem  to  be  determinable -by  the  samer 
jurisdiction;  but  of  this  we  have  no  authority  to  decide. 
Such  questions  of  the  validity  of  such  conversions  should  be 
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determined  at  an  early  day,  by  instituting  the  proper  suit  ia 
the  proper  jurisdiction. 

The  costs  and  disbursements  of  all  parties  in  this  court  and 
the  circuit  court  are  payable  out  of  the  estate.  The  county 
court  will  make  such  allowance  to  the  respective  parties  of  tho 
estate  for  counsel  fees  as,  in  the  exercise  of  a  sound  discretion  ^ 
may  be  just. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed on  each  of  the  four  appeals,  and  the  cause  is  remanded, 
with  directions  to  enter  judgment  in  accordance  with  and  to 
the  extent  indicated  in  this  opinion,  but  leaving  open  for 
further  action  the  questions  as  to  the  validity  of  such  conver- 
sions, suspensions,  and  accumulations,  until  authoritatively 
determined  by  the  rightful  jurisdiction. 


Equitable  Conversion  op  Real  Estate  into  Personal,  and  Psssonai. 
Estate  ihto  Real,  by  Will.  — The  doctrine  of  equitable  coaversion  ia  on© 
which  ia  entirely  a  creation  of  and  depends  wholly  upon  the  rules  of  equity; 
and  in  the  determination  of  questions  relating  thereto,  courts  of  equity  have 
sole  jurisdiction,  except  in  those  cases  where  the  doctrine  ia  recognized  and 
followed  in  courts  of  probate,  and  others  of  like  character,  in  the  settlement 
and  distribution  of  estates  of  decedents:  3  Pomeroy's  Eq.  Jur.,  sec.  1159. 
The  principle  which  underlies  this  doctrine  is,  that  "equity  regards  that  as 
done  which  ought  to  done  ":  Craig  v.  Leslie,  3  Wheat.  562,  578;  1  Jarman  on 
Wills,  5th  ed.  by  Bigelow,  584.  It  is  so  well  established  as  to  be  at  this  time 
beyond  controversy  that  an  estate  will  be  considered  as  of  that  kind  of  prop- 
erty into  which  it  is  directed  to  be  converted;  that  is,  a  direction  in  a  will 
to  convert  realty  into  money  operates  as  an  equitable  conversion,  and  the 
realty  is  thereafter  to  be  deemed  personalty  in  equity;  and  money  directed  to 
be  converted  into  land  is,  in  equity,  considered  as  such  for  all  intents  and 
purposes,  and  passes  therefore  by  devise,  and  descends  to  the  heir:  Bran  Jiall 
V.  Ferris,  14  N.  Y.  41;  67  Am.  Dec.  113;  Green  \.  Stephens,  17  Ves.  64,  77; 
Rankin  v.  Rankin,  36  111.  293;  87  Am.  Dec.  205;  Lo/tes  v.  Glass  Ex'r,  15  Ark, 
680;  Beadle  v.  Beadle,  2  McCrary,  586;  Collins  v.  Champ's  Heirs,  15  B.  Mon. 
118;  61  Am.  Dec.  179;  Millerx.  Commonwealth,  111  Pa.  St.  321;  Best  v.  Stam- 
/ord,  1  Salk.  154;  Hawley  v.  James,  5  Paige,  318,  443;  Biddulph  v.  Biddulph, 
12  Ves.  161;  Green  v.  Johnson,  4  Bush,  164.  So  "a  devise  of  land  which  a 
testator  by  his  will  directs  to  be  purchased  will  pass  an  interest  in  the  land 
itself,  without  regard  to  the  character  of  the  fund  out  of  which  the  purchase  ia 
to  be  made  ":  Craig  v.  Leslie,  3  Wheat.  562,  577;  and  land  is  considered  in 
equity  as  converted  into  personalty  by  a  direction  in  a  will  that  it  shall  be 
sold,  and  from  the  proceeds  thereof  a  fund  established  for  the  payment  of 
debts  and  legacies:  Proctor  v.  Ferebee,  1  Ired.  Eq.  143;  36  Am.  Dec.  34; 
Craig  v.  Leslie,  3  Wheat.  562,  582.  This  rule  is  further  instanced  by  the 
c4se  of  Smilie  v.  Bijle,  2  Pa.  St.  52,  44  Am.  Dec.  156,  which  decides  that  land 
should  be  regarded  as  money  when  devised  to  trustees  to  be  sold,  and  the 
proceeds  applied  to  the  use  of  one  for  life,  and  afterwards  distributed  among 
certain  parties  in  remainder;  so  a  devise  must  be  treated  as  of  money  and 
not  of  laiid,  when  by  the  provisions  of  a  will  real  estate  is  to  be  converted 
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into  money,  and  that  money  distributed  among  the  devisees;  nor  does  it 
make  any  difference  in  this  respect  that  the  legal  title  descended  to  the  de- 
visees to  whom  the  money  is  to  be  paid  when  the  land  is  sold:  Baker  v. 
Copenbarger,  15  III.  103;  68  Am.  Dec.  600,  and  see  note  604.  And  where  a 
testator  directs  his  executor  to  sell  all  his  real  and  personal  estate  and  pay 
over  the  proceeds  to  his  son's  guardians,  whom  he  directs  to  use  the  interest 
for  the  support  and  education  of  his  son,  and  to  pay  him  the  principal  on  his 
attaining  his  majority,  such  realty  will  be  considered  as  having  been  by  the 
directions  of  the  will  converted  into  money,  although  it  was  never  sold  by 
the  executors:  Burr  v.  Sim,  1  Whart.  252;  29  Am.  Dec.  48.  But  land 
directed  to  be  sold  does  not  change  its  character  where  some  one  having  a 
right  so  to  do  elects  to  take  it  as  land:  Tazewell  v.  Smith,  1  Rand.  313;  10 
Am.  Dec.  533.  Nor  is  real  estate  converted  into  personalty  where  it  ia 
merely  directed  to  be  sold  upon  a  certain  condition;  but  if  a  valid  sale 
is  made,  the  surplus  proceeds  must  be  treated  as  personalty:  Evans  v.  Kings- 
ben-y,  2  Rand.  120;  14  Am.  Dec.  779.  And  a  conversion  into  real  of  personal 
estate  necessary  to  perfect  improvements  of  intestate's  real  estate  does  not 
take  place  where  the  improvements  were  not  intended  to  be  made  as  an  in- 
vestment, but  merely  incident  to  an  object  which  ceased  to  exist  upon  the 
death  of  the  intestate:  Gray  v.  Hawkins's  Adrnrx,  8  Ohio  St.  449;  72  Am. 
Dec.  600.  So  a  direction  that  lands  be  converted  into  money,  and  the  pro- 
ceeds divided  between  certain  persons,  creates  no  charge  upon  the  fund  for 
the  payment  of  debts,  but  the  beneficiaries  take  as  devisees,  and  their 
bequests  will  be  liable  for  the  testator's  debts  only  after  the  exhaustion  of 
the  personal  estate:  Newhy  v.  Skinner,  1  Dev.  &  B.  Eq.  488;  31  Am. 
Dec.  397.  Again  it  was  decided  in  Hooper  v.  Goodwin,  18  Ves.  156,  166,  that 
there  can  be  no  such  a  conversion  by  will  of  real  estate  into  personal  as  to 
allow  the  testator  to  directly  dispose  of  the  same  by  an  unattested  codicil: 
Hooper  v.  Goodwin,  18  Ves.  156,  166. 

Testator's  Intention  the  Determining  Factor  as  to  whether  Con- 
version SHOULD  Take  Place. — The  principle  indicated  by  this  subdivision 
of  the  question  under  consideration  is  well  illustrated  and  stated  by  the  case 
of  King  v.  King,  13  R.  I.  501.  There,  a  clause  of  the  testator's  will  provided 
that  the  residue  of  his  estate  remaining  after  the  payment  of  certain  legacies 
should  go  to  certain  trustees,  who  were  vested  with  authority  to  sell  at  their 
discretion  any  of  the  trust  property,  but  the  legatees  had  also  under  said 
will  the  right  to  take  realty  for  and  in  place  of  the  amount  of  their  several 
bequests,  and  in  said  residuary  clause  the  words  "give,  devise,  and  be- 
queath "  were  used.  It  was  decided  that  the  real  estate  was  not  to  be  re- 
garded as  having  been  equitably  converted,  and  the  court  in  arriving  at  such 
determination  said  that  the  question  whether  the  clause  in  question  worked 
an  equitable  conversion  of  the  real  estate  into  personalty  is,  "What  was 
the  testator's  intention?  the  rule  being  that  in  equity  the  property  will  be 
treated  as  being  already  what  it  was  intended  to  become Did  the  tes- 
tator intend  an  absolute  out  and  out  conversion,  or  only  to  give  the  trustees 
the  power  to  convert,  to  be  used  or  not  according  to  their  discretion  T  The 
rule  for  the  decision  of  such  a  question  as  stated  —  and  in  our  opinion  cor- 
rectly stated  —  by  Judge  Story  is,  that  *  iu  general  courts  of  equity  do  not 
incline  to  interfere  to  change  the  quality  of  the  property,  as  the  testator  or 
intestate  has  left  it,  unless  there  is  some  clear  act  or  intention  by  which  he 
has  unequivocally  fixed  upon  it  throughout,  — a  definite  character  either  aa 
money  or  as  land':  2  Story's  Eq.  Jur.,  sec.  214;  or  as  the  rule  is  elsewhere 
laid  down;  for  the  will  to  operate  as  an  immediate  conversion,   it  must  ap- 
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pear  in  terms  or  by  necessary  implication  that  the  testator  intended  the 
property  to  be  converted  absolutely  and  at  all  events. " 

CONVEBSION    MAY  TaKE   PlACE   BY  EXPEESS  WORDS  OB  BY  IMPLICATION. 

—  This  rule  is  well  settled,  and  is  substantially  an  extended  application  of 
the  doctrine  of  intent  stated  sitpra,*  Fletcher  v.  Ashhurner,  1  Brown  Ch.  497. 
The  rule  as  laid  down  in  Pennsylvania  is,  "  that  in  order  to  work  a  conver- 
sion, there  mnst  be  either,  —  1.  A  positive  direction  to  sell;  or  2.  An  abso- 
lute necessity  to  sell  in  order  to  execute  the  will;  or  3.  Such  a  blending  of 
real  and  personal  estate  by  the  testator  in  his  will  as  to  clearly  show  that  he 
intended  to  create  a  fund  out  of  both  real  and  personal  estate,  and  to  be- 
queath the  said  fund  as  money.  In  eagh  of  the  two  latter  cases  an  intenb  to 
convert  will  be  implied":  Hunt's  and  Lehman's  Appeals,  105  Pa.  St.  128,  141; 
and  in  New  York  it  is  declared  that  where  the  testator's  intent  is  not  directly 
and  definitely  expressed,  then  the  provisions  of  the  will  taken  together  must 
be  such  as  to  leave  no  doubt  of  the  testator's  intent:  Hohson  v.  Hale,  95 
N.  Y.  588,  697;  Neely  v.  Grantham,  58  Pa.  St.  433.  So,  "  where  the  general 
scheme  of  the  will  requires  a  conversion,  a  power  of  sale  operates  as  a  con- 
version, although  not  in  terms  imperative  ":  Lent  v.  Howard,  89  N.  Y.  169; 
Phelps's  Ex\  V.  Pond,  23  Id.  G9;  Hereford  v.  Ravenhill,  5  Beav.  51;  Power  v. 
Cassidy,  79  N.  Y.  602;  Coohson  v.  Cookson,  12  Clark  &  F.  121;  3  Pomeroy'a 
Eq.  Jur.,  sec.  1160;  Fisher  v.  Banta,  66  N.  Y.  468;  Page's  Estate,  75  Pa.  St. 
87;  Gould  v.  Taylor  Oiphan  Asylum,  46  Wis.  106;  Wurt's  Ex'rs  v.  Page,  19 
N.  J.  Eq.  365.  And  where,  as  in  the  principal  case,  an  executor  is  named  in 
the  will,  and  the  testator  directs  therein  that  the  estate  shall  be  sold  without 
declaring  by  whom  such  sale  shall  be  made,  the  executor  will  take  a  power 
of  sale  by  implication:  Mayruder  v.  Peter,  11  Gill  &  J.  217;  Peter  v.  Beverly, 
10  Pet.  533;  Taylor  v.  Benham,  5  How.  233.  But  a  direction  that  the  residue 
and  remainder  of  the  testator's  estate,  both  real  and  personal,  should  be  aud 
remain  in  the  care  and  custody  of  the  executors  well  and  safely  invested, 
and  which  does  not  otherwise  direct  any  change  in  the  character  of  the 
estate,  nor  state  the  nature  of  the  investments  to  be  made,  or  the  manner  of 
making  them,  does  not  work  by  implication  an  equitable  conversion:  Hobson 
V.  Hale,  95  N.  Y.  588.  Nor  does  a  power  to  sell  arise  by  implication  where 
the  land  is  to  be  equally  divided  among  the  legatees  by  "sale  or  otherwise, 
as  may  be  deemed  best ":  Dunlap  v.  Pyle,  5  McLean,  322.  And  no  such 
conversion  is  implied  where  lands  are  charged  only  with  the  payment  of 
debts:  In  the  Matter  of  the  Will  of  Fox,  52  N.  Y.  530,  537. 

Power  of  Sale  must  be  Absolute  and  Imperative,  and  not  Discre- 
tionary, in  order  to  operate  as  a  conversion:  Cooke  v.  Plati,  98  N.  Y.  35;  3 
Pomeroy's  Eq.  Jur.,  sec.  1160.  This  is  a  broad  statement  of  the  principle, 
and  is  the  general  rule,  subject  to  certain  exceptions  hereinafter  noted.  The 
rule  is  less  broadly  stated  as  follows:  A  mere  power  to  sell  does  not  operate 
as  a  conversion;  to  do  this,  the  duty  to  sell  must  be  imperative:  In  the  Mat- 
ter  of  the  Will  qf  Fox,  52  N.  Y.  530,  537;  Harris  v.  Clark,  7  Id.  242.  There- 
fore, a  mere  discretionary  power  to  sell  does  not  operate  as  a  conversion: 
Perot's  Appeal,  102  Pa.  St.  235,  255;  or,  "if  the  act  of  converting  ....  is 
left  to  the  option,  discretion,  or  choice  of  the  trustees,  or  other  parties,  then 
no  equitable  conversion  will  take  place,  because  no  duty  to  make  the  change 
rests  upon  them ";  but  this  option  or  discretion  refers  to  the  very  act  of 
clianging  the  form  of  the  property:  3  Pomeroy's  Eq.  Jur.,  sec.  1160;  citing, 
among  numerous  other  cases,  Hood  v.  Hood,  85  N.  Y.  561;  Prentice  v.  Jana- 
•en,  79  Id.  478;  Peterson's  Appeal,  88  Pa.  St.  397;  Jovea  v.  CaJdvxll,  97  Id. 
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42;  MeChtrt^s  Appeal,  72  Id.  414;  Praff.  v.  Taliaferro,  3  Leigh,  419;  Dodge  ▼. 
Williams,  46  Wis.  70;  Joms  v.  Throckmorton,  57  Cal.  368. 

Exceptions  to  the  Above  Rule.  —  A  distinction  is  made  and  recognized  in 
Perots  Appeal,  102  Pa.  St.  235,  256,  between  cases  where  a  mere  discretionary 
power  of  sale  is  given  and  those  where  such  power  becomes  imperative  after 
a  time,  and  the  legatees  are  given  the  proceeds  only,  and  not  the  estate 
itself.  In  which  latter  case,  the  execution  of  the  power  becomes  compul- 
sory, in  order  to  prevent  the  object  of  the  testator  being  defeated.  Here 
there  is  a  conversion.  So  a  discretion  as  to  time  or  manner  does  not  prevent 
the  conversion  from  operating:  Tazewell  v.  SmitKsAdmr,  1  Rand.  313;  Stagg 
V.  Jachson,  1  N.  Y.  206;  examine  Cloistlers  Exr  v.  Meddis,  6  B.  Mon.  35. 
And  where  the  fund  is  to  be  invested  in  real  or  personal  estate,  according  to 
the  discretion  of  the  trustees,  but  the  construction  of  the  whole  will  shows 
an  intention  to  invest  said  fund  in  real  estate,  it  is  regarded  as  real  estate, 
although  never  invested:  Cowley  v.  Hartstonge,  1  Dow,  361.  So  if  the  dis- 
cretion is  exercised,  and  the  property  actually  converted,  the  property 
passes  in  the  form  into  which  it  is  converted:  Bourne  v.  Bourne,  2  Hare,  35; 
White  V.  Howard,  46  N.  Y.  144;  Van  VecIUer  v.  Keator,  63  Id.  52,  And  if, 
after  land  is  directed  to  be  sold,  the  executors  are  then  vested  with  a  discre- 
tionary  power  to  convey  a  portion  to  a  legatee  in  satisfaction  of  a  pecuniary 
legacy,  such  conversion  is  not  avoided  by  such  discretion,  the  land,  when 
conveyed,  being  considered  as  taken  by  purchase:  Miller  v.  Commonwealth, 
111  Pa.  St.  321;  Pyles  Appeal,  102  Id.  317,  321. 

Again,  where  a  testator  directs  his  real  estate  to  be  sold  and  the  money 
arising  therefrom  to  be  paid  to  particular  persons,  the  interest  of  the  legatee 
is  a  vested  one,  as  much  as  if  the  land  itself  had  been  devised,  although  the 
executor  may  have  a  discretion  as  to  the  time  of  selling,  and  although  the 
estate  to  be  sold  is  only  a  remainder:  Tazewell  v.  Smith,  1  Rand.  313;  10 
Am.  Dec.  533;  and  a  direction  that  property  be  sold  as  soon  as  it  could  be 
done  with  advantage  was  decided  to  work  a  conversion  of  the  real  estate  into 
personalty:  Pyle's  Appeal,  102  Pa.  St.  317,  320.  In  Morvcrief  v.  Ross,  50 
N.  Y.  631,  it  was  determined  that  where  real  estate  is,  under  the  direction 
of  a  will,  to  be  sold  directly  after  the  termination  of  a  life  estate  in  favor  of 
A,  and  A  dies  before  the  testator,  such  direction  is  absolute,  and  the  land  is 
equitably  converted  into  money.  So  land  directed  by  the  testator  to  be 
sold  upon  the  happening  of  a  certain  event,  and  the  proceeds  to  be  divided 
among  his  children  and  their  heirs,  becomes  personal  estate  upon  the  hap- 
pening of  that  event:  Brothers  v.  Cartvxright,  2  Jones  Eq.  J 13;  64  Am.  Dec. 
603.  But  if  the  intention  of  the  testator  is  that  the  power  to  convert  should 
only  be  given,  and  the  executor  or  trustee  is  clothed  with  a  discretionary 
power  as  to  such  conversion,  then,  in  such  case,  the  conversion  "will  not  be 
regarded  as  consummated  in  law  until  it  is  consummated  in  fact ":  King  v. 
King,  13  R.  I.  601;  citing  Cook's  Ex'r  v.  Cook's  Adni'r,  20  N.  J.  Eq.  375; 
Bourne  v.  Bourne,  2  Hare,  35,  38;  Ar7iold  v.  Gilbert,  3  Sand.  Ch.  531,  533, 
556;  Dominick  v.  Michael,  4  Sand.  374;  Harris  v.  Clark,  7  N.  Y.  242,  260; 
Anewalt's  Appeal,  42  Pa.  St.  414;  Chew  v.  Nicklin,  45  Id.  84;  see  also  Atlor- 
ney'Oeneralv.  Mangles,  6  Mees.  &  W.  120;  Wright  v.  Trustees  qf  Meth.  Epis. 
Church,  HoflF.  202.  In  Marsh  v.  Love,  42  N.  J.  Eq.  112,  114,  the  executors 
were  directed  under  the  will  to  sell  all  the  real  and  personal  estate,  "such 
sale  or  sales  to  be  made  in  one  year  after  my  decease,  and  sooner,  if  deemed 
desirable  by  them,"  and  to  devote  the  proceeds  to  the  payment  of  certain 
bequests.  It  was  decided  that  "the  rule  of  construction  of  such  power  is, 
that  the  limitation  is  directory  merely,  nnless  it  appears  from  the  will  that 
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the  testator  intended  that  it  should  be  of  the  essence  of  the  power,"  and  thai 
"  where  it  is  merely  directory,  the  power  may  be  executed  after  the  expiration 
of  the  limited  period;  but  where  the  limitation  is  of  the  essence  of  the  power, 
the  power  must  be  executed  within  the  prescribed  period  ";  citing  Perry  on 
Trusts,  sec.  771;  Pearce  v.  Gardner,  10  Hare,  287;  Cuff  v.  Hall,  1  Jur.,  N.  S., 
972;  Shalter'8  Appeal,  43  Pa.  St.  83;  Chaarmn  v.  Buclcen,  37  N.  J.  Eq.  415. 
The  words  of  the  court  in  Wright  v.  Ti-usteea  of  Meth.  Epis.  Church,  Hoflf. 
202,  218,  furnish  a  very  good  summary  of  the  doctrine;  they  are  as  follows: 
"  The  criteria  which  the  authorities  upon  the  subject  of  conversion  furnish  are 
these,  —  whether  the  will  has  prescribed  a  sale  absolutely  and  at  all  events, 
for  aU  purposes,  not  merely  for  the  purposes  of  the  will,  irrespective  of  all 
contingencies,  and  independent  of  all  discretion.  If  the  sale  is  to  be  made 
for  a  special  purpose,  or  the  general  purposes  of  the  will,  and  these  purposes 
fail,  conversion  does  not  take  effect;  if  it  is  to  be  made  on  a  given  event,  it 
depends  upon  the  occurrence  of  that  event;  if  the  disposition  is  left  to  the 
discretion  of  the  grantee  of  the  power,  the  will  is  not  imperative,  and  does 
not  convert  the  estate." 

Conversion  Takes  Placb  from  the  Testator's  Death  as  a  general 
rule,  and  not  till  then:  Hammond  v.  Putnam,  110  Mass.  232,  235,  237;  Sob- 
inson  v.  Robinson,  19  Beav.  495;  Beauclerk  v.  Mead,  2  Atk.  167;  Brotiiers  v. 
Cartwright,  2  Jones  Eq.  113;  64  Am.  Dec.  563;  Van  Vechten  v.  Van  VecMen, 
8  Paige,  106,  124,  129;  Martin  v.  Sherman,  2  Sand.  Ch.  341;  Ward  v.  Arch, 
15  Sim.  389;  Stagg  v.  Jackson,  1  N.  Y.  206;  Reading  v.  Blackwell,  Bald.  166; 
and  the  conversion  "will  be  deemed  to  be  immediate,  although  the  donee  of 
the  power  is  vested  for  the  benefit  of  the  estate  with  a  discretion  as  to  the 
time  of  sale  ":  Lent  v.  Howard,  89  N.  Y.  169,  177.  So  where  a  testator  de- 
vises his  realty  to  his  executors  in  trust  to  sell  and  to  apply  the  proceeds  to 
certain  uses,  the  property  becomes  personalty  immediately  upon  the  testa- 
tor's death  for  all  the  purposes  of  the  disposition  as  effectually  as  if  the  tes- 
tator had  himself  sold  the  land  and  bequeathed  the  proceeds  in  the  same  way: 
Kane  v.  Oott,  24  Wend,  641 ;  35  Am.  Dec.  641,  and  note  651.  But  where  the  ex- 
ecutor is  not  vested  with  any  discretion,  and  it  is  directed  that  such  actual 
conversion  shall  not  take  place  until  after  the  death  of  the  widow  or  life  ten- 
ant, the  subject-matter  does  not  then  exist  at  the  testator's  death  in  the  shape 
and  form  in  which  it  was  given;  the  equitable  conversion  only  takes  place  from 
the  time  the  sale  was  directed  to  be  made:  Vincent  v.  NewJiouse,  83  N.  Y. 
505,  511,  512.  Professor  Pomeroy,  in  his  learned  work  on  equity  jurispru- 
dence, states  the  general  rule  as  herein  given,  but  modifies  it  somewhat.  He 
says  (volume  3,  section  1162),  the  time  from  which  the  conversion  takes 
place,  "  like  all  other  questions  of  intention,  must  ultimately  depend  upon 
the  provisions  of  the  particular  instrument.  The  instrument  might  in  ex- 
press terms  contain  an  absolute  direction  to  sell  or  to  purchase  at  some  speci- 
fied future  time,  and  if  it  created  a  trust  upon  the  happening  of  a  specified 
event,  which  might  or  might  not  happen,  then  the  conversion  would  only 
take  place  from  the  time  of  the  happening  of  that  event,  but  would  take 
place  when  the  event  happened  exactly  as  though  there  had  been  an  absolute 
direction  to  sell  at  that  time  ":  See  also  McClure'a  Appeal,  72  Pa.  St.  414. 
It  should  be  added  in  this  connection  that  the  property  is  treated  in  equity, 
from  the  time  of  the  conversion,  as  of  the  kind  and  form  into  which  it  is 
converted;  and  the  rights  of  the  parties  thereto  are  determined  with  relation 
to  the  character  into  which  it  is  changed:  3  Pomeroy 's  Eq.  Jur.,  sec.  1164. 
But  prior  to  such  time  it  retains  its  original  character  unchanged.  This  rule 
is  stated  in  King  v.  Kituj,  13  R.  I.  501,  where  it  is  said  that  if  it  is  intended 
AM.  St.  Rkp.,  Vol.  V.  — 10 
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that  the  conversion  shall  be  for  certain  purposes  only,  the  property  will  be 
treated  as  converted  for  those  purposes,  and  beyond  that  it  will  be  regarded 
as  remaining  unchanged;  citing  Achroyd  v.  Smithson,  1  Brown  Ch.  503; 
Gruse  v.  Barley,  3  P.  Wms.  20;  ChiUy  v.  Parker,  2  Ves.  Jr.  270;  Taylor  v. 
Taylor,  3  De  Gex,  M.  &  G.  190;  21  Eng.  L.  &  Eq.  363;  Cooke  v.  Dealy,  22 
Beav.  196,  199;  see  also  Wrigid  v.  Trustees  of  Meth.  Epis.  Churchy  HoflF.  202. 
Extending  the  principle  declared  in  the  first  clause  of  King  v.  King,  aa  above 
given,  a  devise  in  trust  for  the  support  and  education  of  the  testator's  chil- 
dren until  the  youngest  should  arrive  at  a  certain  age,  when  the  same  was  to 
be  equally  divided  among  certain  legatees,  followed  by  a  clause  authorizing 
the  executor  to  sell  so  much  of  the  estate  as  should  be  necessary  to  pay  hia 
debts,  limits  the  power  of  the  executor  to  sell  to  the  express  purpose  of  pay- 
ing said  debts,  and  does  not  extend  it  by  implication  to  the  power  of  selling 
the  whole  estate:  Brome  v.  Pembroke,  66  Md.  193,  196;  and  where  real  estate 
is  directed  to  be  converted  into  personal  estate  for  certain  purposes,  it  can 
only  be  conveyed  as  real  estate  until  actual  conversion:  Wilder  v.  Ranney, 
95  N.  Y.  7. 

Total  and  Partial  Failueb  of  thb  Purposes  Indicated  in  the  Will.  — 
Upon  a  total  failure  of  the  purposes  for  which  such  conversion  was  directed, 
the  property  so  intended  to  be  converted  will  retain  the  character  in  which 
it  originally  existed,  as  in  case  where  the  directions  of  the  will  were,  that  the 
testator's  real  estate  should  be  sold  and  should  be  considered  personal  estate 
" for  the  purpose  of  distribution."  It  was  then  given  with  other  personal 
estate  to  certain  legatees  with  a  final  limitation  to  "  his  own  right  heirs,  and 
next  of  kin. "  There  was  no  absolute  conversion,  and  the  limitation  having 
failed,  it  was  determined  that  the  produce  of  the  realty  should  go  to  the 
heir:  Eldtoards  v.  Fuch,  23  Beav.  26S;  see  also  Smith  v.  Claxton,  4  Madd.  484, 
492;  Girard  v.  Girard,  58  How.  Pr.  175;  Achroyd  v.  Smithson,  1  Brown  Ch. 
603;  Davis's  Appeal,  83  Pa.  St.  348;  Craig  v.  Leslie,  3  Wheat.  563,  582;  Bo- 
gert  v.  Heriell,  4  Hill,  492;  Wood  v.  Cone,  7  Paige,  471,  476;  PenneU's  Appeal, 
20  Pa.  St  515;  Slocum  v.  Slocum,  4  Edw.  Ch.  613;  Pratt  v.  Taliaferro,  3 
Leig'i,  419,  423;  and  examine  Evans's  Appeal,  63  Pa.  St.  183;  Bizer  v.  Perry, 
Howard  v.  Perry,  58  Md.  112.  Where  there  is  a  partial  failure  of  the  pur- 
poses intended  by  such  conversion,  then  it  would  be  necessary  that  a  con- 
version should  be  made  to  effectuate  the  testator's  purposes  which  are  capable 
of  taking  effect,  and  as  to  the  overplus  remaining,  unless  it  appears  that  the 
testator  actually  intended  that  such  produce  of  the  real  estate  should  be 
taken  aa  personalty  at  all  events,  whether  the  purposes  intended  take  effect 
or  not,  then  such  overplus  as  the  will  does  not  effectually  dispose  of  at  the 
testator's  death  goes  to  the  heir:  Achroyd  v.  Smithson,  1  Brown  Ch.  502,  and  • 
note;  FletcJier  v.  Ashbumer,  1  Id.  495;  Lloyd  v.  HaH,  2  Pa.  St.  473;  45  Am. 
Dec.  612;  3  Pomeroy's  Eq.  Jur.,  sec.  1171,  and  note  where  it  is  said  that 
"  the  tendency  of  some  at  least  of  the  American  cases  is  not  so  strongly  in 
favor  of  the  heir  ";  and  cites  Craig  v.  Leslie,  3  Wheat.  563;  Morrow  v.  Bre- 
niter,  2  Rawle,  185;  Burr  v.  Sim,  1  Whart.  252;  and  see  Evans  v.  Kingsbury, 
2  Band.  120;  14  Am.  Dec.  779;  as  to  the  rule  in  cases  of  total  or  partial  fail- 
ure of  the  purposes  intended  by  the  testator,  where  money  is  directed  to  be 
converted  into  land,  it  is  said  in  the  leading  case  of  Uawley  v.  James,  5  Paige 
Ch.  318,  444,  — and  the  rule  would  seem  equally  applicable  to  the  produce  of 
real  estate,  — that  "where  the  object  of  the  conversion  fails  either  wholly 
or  in  part,  whether  such  failure  be  occasioned  by  the  incapacity  of  the  devi- 
see or  legatee  to  take,  or  because  of  the  illegality  of  the  disposition  attempted 
to  be  made  of  the  converted  property,  or  of  any  particular  estate  or  interest 
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in  such  property,  or  from  any  other  cause,  there  will  be  a  resulting  use  or 
trust,  or  estate  in  the  property,  or  in  so  much  thereof  as  is  not  legally  or 
effectually  disposed  of,  in  favor  of  those  who  would  have  been  entitled  to 
such  property  if  the  conversion  thereof  had  not  been  directed  by  the  will. " 
See  also  Head  v.  Oodlee,  John.  536;  Cogan  v.  Stevens,  1  Beav.  482,  note. 
So  where  real  estate  was  directed  to  be  sold  and  the  proceeds  given  to  certain 
parties,  and  said  bequests  were  void,  it  was  decided  that  the  realty  had  not 
been  converted  into  personalty  so  as  to  enable  it  to  pass  in  that  character  to 
residuary  legatees:  Rizer  v.  Perry,  Howard  v.  Perry,  68  Md.  112. 

Election  to  have  the  Propeety  in  its  Unconverted  State.  —  As 
a  rule,  subject  to  the  qualifications  hereinafter  made,  those  entitled  to  the 
proceeds  of  the  sale  of  land  may  in  ordinary  cases  take  the  land  itself: 
Proctor  v.  Ferrebee,  1  Ired.  143;  36  Am.  Dec.  34;  but  in  general  it  may  be 
stated  that  only  those  who  are  not  incapacitated,  sui  juris,  from  dealing  with 
their  own  property  effectively,  may  elect  to  have  a  reconversion;  and  where 
the  interest  of  a  person  properly  qualified  to  so  elect  is  absolute  and  wholly 
vested  in  himself,  there  is  no  doubt  of  his  right  to  so  elect,  no  matter  whether 
the  conversion  intended  was  that  of  land  into  money  or  money  into  land: 
Sisson  V.  Giles,  32  L.  J.,  N.  S.,  Ch.  606;  Benson  v.  Benson,  1  P.  Wms.  130; 
Seeleyv.  J  ago,  1  Id.  389;  Ashbyv.  Palmer,  1  Mer.  296;  High  v.  Wwley,  33  Ala. 
196;  Briggs  v.  Chamberlain,  11  Hare,  69;  Oldham  v.  Hughes,  2  Atk.  452,  453; 
Baker  v.  Copenbarger,  15  111.  103;  68  Am.  Dec.  600;  Pratt  v.  Talia/env, 
3  Leigh,  419,  429;  Shallenberger  v.  Ashworth,  25  Pa.  St.  152;  Samuel  v. 
Samuel,  4  B.  Mon.  245,  257;  Turnery.  Dawson,  80  Va.  841,  849;  Commonwealth 
V.  Martin,  5  Munf.  117, 126;  3  Pomeroy's  Eq.  Jur.,  sec.  1176.  Where  there  are 
more  persons  than  one  entitled  to  have  such  election,  all  of  them  must  join 
in  the  election;  otherwise  it  is  nugatory:  Evans's  Appeal,  63  Pa.  St.  183,  186; 
and  one  of  several  may  not  elect  where  his  election  would  injuriously  affect 
the  interests  of  those  associated  with  him  in  the  right  to  such  estate:  3 
Pomeroy's  Eq.  Jur.,  sec.  1177;  and  "when  the  direction  is  to  turn  land  into 
money,  one  co-owner  cannot  elect  to  keep  his  share  in  land,"  since  the  others 
are  entitled  to  have  the  whole  undivided  portion  sold  so  as  to  realize  as  much 
money  as  possible:  Id.,  note  1.  It  was  held  in  Baker  v.  Copenbarger,  15  111.  103, 
68  Am.  Dec.  600,  that  devisees  may  elect  to  take  land  itself  instead  of  money 
if  all  are  competent  to  elect,  where  a  devise  is  made  of  money  to  be  pro- 
duced by  the  sale  of  land,  but  that  the  character  of  the  devise  cannot  be 
thus  changed  from  money  to  land  except  by  the  concurrent  action  of  all  the 
devisees.  And  where  the  testator's  son  was  under  the  will  given  an  option 
to  take  part  of  the  real  estate  directed  to  be  sold  and  to  pay  the  sum  there- 
for to  the  defendant  legatees  according  to  their  respective  shares,  it  was  held 
that  this  option  did  not  prevent  a  conversion:  Pyle's  Appeal,  102  Pa.  St. 
317,  321.  So  it  has  been  ruled  in  Pennsylvania  that  the  husband  may  elect 
to  take  as  land  a  legacy  to  his  wife  of  a  share  of  proceeds  of  laud  directed  to 
be  sold,  and  may  by  such  election  vest  the  fee  in  himself  or  in  her,  the  result 
depending  upon  his  intention:  Hannah  v.  Swarner,  3  Watts  &  S.  223;  38  Am. 
Dec.  754,  and  see  note  758.  But  a  remainderman,  before  an  election  to  take 
a  devise  as  land,  has  no  interest  in  the  land  which  will  enable  him  to  defeat 
the  operation  of  the  statute  of  limitations  in  favor  of  one  in  adverse  posses- 
sion under  a  conveyance  from  one  of  the  trustees,  and  a  subsequent  election 
does  not  affect  the  purchaser:  Smilee  v.  Biffle,  2  Pa.  St.  52;  44  Am.  Dec.  156. 
Upon  this  point  the  case  of  Craig  v.  Leslie,  3  Wheat.  562,  578,  579,  deter- 
mines that  equity  ivill  not  compel  a  trustee  to  execute  a  trust  against  the 
cestui  que  trust's  wishM,  when  he  has  the  whole  beneficial   interest  in  the 
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money  or  the  land,  as  the  csise  may  be;  but  he  may  have  his  election  and  take 
the  money  or  the  land,  provided  there  has  been  no  actual  conversion  of  the 
same,  and  such  election  may  be  by  acts  or  declarations  clearly  showing  such 
determination  to  elect.  But  in  case  such  cestui  que  truai  should  die  before 
making  such  election,  the  character  given  such  property  by  the  will  accom- 
panies it  into  the  hands  of  those  legally  entitled  thereto,  and  the  property 
will  go  to  his  heirs  or  personal  representatives  precisely  the  same  as  if  the 
trust  had  been  executed,  and  such  actual  conversion  made  in  his  lifetime. 

Delegation  of  Power  to  Sell.  —  It  is  held  in  Pearson  v.  Jamison,  1 
McLean,  197,  that  the  power  to  sell  may  not  be  delegated,  where  the  direction 
to  the  executor  is  to  sell  "  in  such  mode  as  in  his  judgment  shall  be  best  for 
the  interest  of  the  estate." 

What  Law  Govekns  Validity  and  Construction  of  Will  is  the  sub- 
ject of  the  note  to  Montgomery  v.  MillUcen,  43  Am.  Dec.  518-520;  and  see 
Burlington  University  v.  Barrett,  92  Id.  376,  and  note,  where  other  cases 
are  cited. 

RuLB  against  Perpetttities  is  fully  discussed  in  the  note  to  Barnum  v. 
Barnuni,  90  Am.  Dec.  101-106.  A  devise  to  certain  named  persons  "and 
their  heirs  and  assigns  forever,  and  the  survivor  of  them,  and  his  heirs  and 
assigns  forever,"  to  manage,  sell,  and  invest  for  the  aid  and  support  of  testa- 
tor's children  and  their  descendants  who  may  be  destitute,  etc.,  was  held 
invalid  aa  creating  a  perpetuity:  Kent  v.  Dunluim,  56  Am.  Bep.  667. 
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EjKjntxsr  mat,  bt  the  Statute  of  Wisconsin,  bk  Brought  against  thb 
Claimant  of  the  title,  if  there  is  no  actual  occupant  of  the  premises 
sought  to  be  recovered. 

Mortgagee  cannot  Acquire  Tax  Title,  and  thereby  cat  ofif  the  mortga- 
gor's equity  of  redemption. 

Purchase  of  Land  at  a  Tax  Sale  by  a  party  for  the  benefit  of  the  raort* 
gagee  operates  as  a  payment  of  the  tax  and  a  redemption  of  the  land 
therefrom,  both  as  to  the  mortgagor  of  the  land  against  whom  the  taxes 
were  assessed  while  in  possession,  but  who  was  not  the  real  owner,  also 
as  to  the  actual  owners  in  fee;  and  a  deed  based  on  such  sale  is  therefore 
invalid,  and  no  title  paramount  to  that  of  the  true  owner  can  be  thereby 
acquired. 

Action  of  ejectment.  The  plaintiff's  ancestor,  Austin  C. 
Burchard,  was  granted  a  patent  to  the  land  in  question  by  the 
state  of  Wisconsin  on  July  11,  1855,  and  plaintiff  became 
vested  with  the  fee  thereof  by  descent  on  September  10,  1863, 
the  date  of  the  decease  of  said  ancestor,  and  also  by  purchase 
from  the  widow  of  her  interest  before  the  -commencement  of 
this  action,  which  was  August  22,  1883.  The  defendant 
claimed  to  hold  through  one  Charles  Burchard,  father  of  the 
said  Austin  C,  and  his  chain  of  title  was  as  follows:  Deed 
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from  eaid  Charles  to  Charles  Nes,  dated  November  9,  1866; 
deed  from  said  Nes  to  Maggie  Doty,  dated  June  25,  1867; 
mortgages  in  1875  by  the  said  Maggie,  and  Giles  Doty,  her 
husband,  to  Mary  Cottrill,  since  deceased,  and  Virginia 
Thompson;  conveyance  June  28,  1879,  by  said  Maggie  and 
Giles  Doty  to  Vincent  Roberts;  this  conveyance  included 
other  land.  Said  Roberts  was  the  agent  of  the  holders  of  the 
above  mortgages,  and  took  said  conveyance  in  trust  for  them, 
and  also  for  the  holders  of  certain  mortgages  on  the  other 
land,  to  insure  the  payment  of  the  mortgage  debts,  and  also 
in  trust  for  Giles  Doty,  for  whatever  should  remain  of  the 
property  after  said  debts  were  paid.  Roberts  at  the  same 
time  executed  a  contract  or  deed  of  defeasance  to  Doty,  con- 
ditioned that  upon  the  payment  of  the  amount  of  said  debts 
with  interest,  the  land  described  in  the  trust  deed  should  be 
then  reconveyed.  There  was  a  further  condition  therein  that 
the  taxes  should  be  paid  by  Doty,  and  that  he  should  hold  by 
sufferance  as  Roberts's  tenant.  About  1882,  Roberts  conveyed 
by  quitclaim  deed  the  lands  so  held  by  him  under  said  trust 
deed  to  Horton  Cottrill,  who  was  administrator  on  the  estate 
of  Mary  Cottrill,  by  whom  was  held  the  mortgage  deed  given 
her  by  the  Dotys.  Giles  Doty  was  the  actual  purchaser  from 
Charles  Burchard,  and  the  Dotys  entered  into  possession  in 
1866,  and  continued  in  said  possession  till  the  spring  of  1881. 
In  1879,  the  land  was  properly  assessed  to  Giles  Doty,  and 
upon  the  non-payment  of  the  taxes  assessed  for  that  year  was 
thereafter,  in  May,  1880,  duly  sold.  Vincent  Roberts  pur- 
chased the  same  at  said  sale  for  the  amount  due  for  taxes  and 
legal  charges,  and  thereupon  received  certificates  of  such  sale, 
which  said  purchase  and  certificates  were  for  the  sole  benefit 
of  the  beneficiaries  under  the  deed  of  trust,  including  the  Cot- 
trill estate.  Upon  the  termination  of  the  occupancy  by  the 
Dotys  of  said  land  in  1881,  one  Bowker  entered  into  the  pos- 
session and  occupancy  thereof  under  Vincent  Roberts,  as  his 
tenant,  and  received  from  him  an  assignment  of  said  certifi- 
cates of  tax  sale,  and  on  June  22,  1883,  a  tax  deed  was  exe- 
cuted to  Bowker,  which  he  held  for  Vincent's  use  and  benefit 
and  those  for  whom  the  latter  was  acting.  In  a  few  days 
thereafter,  the  said  Bowker  executed  to  John  Roberts,  son  of 
Vincent,  a  deed  of  the  land  included  in  said  tax  deed.  No 
interest  was  at  any  time  claimed  by  said  Bowker  in  or  to  said 
land  other  than  as  above  stated,  nor  was  anything  paid  by  him 
for  said  certificates;  no  consideration  was  given  for  the  deed  to 
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John  Roberts.  At  the  time  of  the  commencement  of  this  ac- 
tion an  action  was  pending  in  the  United  States  circuit  court 
wherein  the  recovery  of  the  land  here  in  controversy  was 
sought.  This  action  had  been  removed  from  the  circuit  court 
of  "Waupaca  County,  where  it  was  brought  in  December,  1882. 
The  original  defendants  to  that  action  were  Vincent  Roberts 
and  Giles  Doty,  but  subsequently,  by  order  of  court,  Horton 
Cottrill  was  added  as  defendant.  In  addition  to  the  above 
facts,  upon  trial  to  the  court,  it  was  found  that  the  fee  to  the 
land  in  controversy  was  in  the  plaintiffs;  that  the  conveyance 
to  the  defendant  was  based  upon  no  consideration,  and  was 
taken  by  him  with  the  intent  to  defeat  plaintiffs'  title  in  the 
pending  action  in  the  federal  court;  that  after  such  convey- 
ance, the  defendant  secretly  had  "  the  apparent  and  nominal 
possession  of  the  land  "  for  the  Cottrills  since  the  rents  and 
profits  therefrom  had  been  received  by  them;  that  Bowker 
was  in  possession  under  them  during  his  entire  occupancy, 
and  that  "  the  Cottrills  "  meant  Mary  CottrilFs  heirs,  repre- 
sented by  the  administrator.  The  court  found,  as  a  matter  of 
law,  that  the  purchase  of  said  lands  under  said  tax  sale  in 
1880  was  a  payment  of  the  tax,  and  the  tax  deed  was  void; 
that  the  plaintiffs  were  owners  in  fee-simple  at  the  commence- 
ment of  the  action,  and  were  and  are  entitled  to  possession  of 
the  land;  that  defendant  had  asserted  such  claim  to  the  lands 
at  the  commencement  of  the  action  as  entitled  the  plaintiffs 
to  maintain  the  same,  and  that  the  possession  had  at  such 
time  been  unlawfully  withheld  from  them  by  defendant. 
Judgment  was  accordingly  entered  for  the  plaintiffs  to  recover 
the  land  in  controversy,  together  with  costs,  from  which  judg- 
ment the  defendants  appealed. 

M.  B.  Patchin  and  E.  P.  Smithy  for  the  appellants. 
Mosea  Hooper,  for  the  respondents. 

Lyon,  J.  This  appeal  presents  two  questions  for  determina- 
tion. These  are, — 1.  Was  the  action  properly  brought  against 
John  Roberts  alone?  2.  Was  the  purchase  of  the  land  in  con- 
troversy by  Vincent  Roberts  at  the  tax  sale  of  1880,  and  the 
payment  therefor  of  the  amount  of  the  taxes  and  charges  due 
thereon,  a  payment  of  the  taxes  and  a  redemption  of  the  land 
therefrom  ? 

1.  The  statute  relating  to  parties  in  actions  of  ejectment 
contains  the  following  provisions:  "If  the  premises  for  which 
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the  action  is  brought  are  actually  occupied  by  any  person, 
Buch  actual  occupant  shall  be  named  defendant  in  the  com- 
plaint; if  they  are  not  so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  of  ownership  on  the  prem- 
ises claimed,  or  claiming  title  thereto,  or  some  interest  therein, 
at  the  commencement  of  the  action.  The  plaintiff  may  join 
as  defendant  any  person  claiming  title  to  such  premises,  with 
any  actual  occupant  thereof,  or  of  some  part  or  parcel  thereof, 
holding  as  tenant  under  such  person  so  claiming  title  or  other- 
wise": R.  S.,  sees.  3075,  3076.  Under  these  provisions,  if 
Bowker,  the  grantor  of  the  defendant,  was  in  the  actual  pos- 
session of  the  land  claimed  in  August,  1883,  when  this  action 
was  commenced,  he  should  have  been  made  a  party  defendant 
to  the  action.  In  such  case  the  present  defendant,  John  Rob- 
erts, under  whom  Bowker  was  in  possession,  if  at  all,  is  also  a 
proper  party  defendant,  although  not  in  the  actual  possession 
of  the  land. 

The  circuit  court  found  that  Bowker  was  in  the  actual  pos- 
session of  the  land  until  he  took  the  tax  deed  thereof.  This 
was  June  22,  1883.  Perhaps  the  court  might  also  have  prop- 
erly found  that  he  retained  possession  thereof  until  he  con- 
veyed to  the  defendant,  a  few  days  later.  But  we  find  no 
satisfactory  proof  that  Bowker  was  in  possession  when  this 
action  was  commenced  in  August  following.  When  asked 
directly  whether  he  had  remained  in  possession  of  the  land 
ever  since  he  deeded  to  the  defendant,  he  answered  evasively, 
as  follows:  "Since  then  he  has  told  me  that  John  Roberts 
owned  the  land;  that  I  was  to  settle  with  him  for  this  land; 
the  rent  of  the  land  I  have  not  paid  for  this  last  year;  in  fact 
I  have  not  paid  the  interest  on  all  the  lands  I  own."  Indeed 
all  the  testimony  on  the  subject  of  Bowker's  occupancy  of  the 
land  after  the  conveyance  to  the  defendant  is  very  general, 
vague,  and  unsatisfactory. 

It  is  quite  obvious  from  the  testimony  that  neither  the  Dotys 
nor  Bowker  ever  resided  upon  the  land,  but  only  used  it  for 
farming  purposes.  We  are  left  entirely  in  the  dark  as  to  the 
extent  of  that  use,  or,  so  far  as  Bowker  is  concerned,  its  con- 
tinuity. A  finding  that  Bowker  ceased  to  occupy  the  land 
when  he  conveyed  it  to  the  defendant,  and  that  it  was  unoccu- 
pied when  the  action  was  brought,  could  not  properly  be  dis- 
turbed. This  is  probably  the  meaning  and  significance  of  the 
finding  that  the  defendant  after  such  conveyance  had  "  the 
apparent  and  nominal  possession"  of  the  land.     In  such  case 
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the  action  was  properly  brought  against  the  defendant  alone, 
for  the  taking  of  the  tax  deed  was  a  claim  of  title  to  the  land, 
which  is  suflficient  under  the  statute  (if  the  land  be  unoccu- 
pied) to  support  ejectment  against  the  claimant.  We  reach 
this  conclusion  the  more  readily  because  we  are  satisfied,  as 
the  learned  circuit  judge  evidently  was,  that  the  title  and  pos- 
session of  the  land  were  being  manipulated  by  the  two  Roberts, 
fa+her  and  son,  for  the  purpose  of  embarrassing  and  defeating 
the  plaintiflfs  in  their  pending  action  in  the  federal  court,  and 
that  Bowker  was  a  pliant  tool  in  their  hands  to  aid  in  accom- 
plishing such  purpose.  This  was  an  unjustifiable  interference 
with  the  course  of  justice  by  Bowker  and  the  defendant,  who 
were  not  parties  to  that  action,  and  because  they  were  acting 
in  unison  it  would  be  strict  justice  to  hold,  in  analogy  to  the 
law  which  makes  a  conspirator  liable  for  the  acts  of  his  co- 
conspirators in  furtherance  of  the  object  of  the  conspiracy,  that 
the  act  of  one,  or  the  possession  of  one,  intended  by  both  to 
affect  the  plaintiffs  unfavorably  in  their  other  suit,  is  the  act 
or  possession  of  the  other  as  well. 

We  conclude  that  the  action  is  well  brought  against  the  de- 
fendant alone.  It  is  not  determined  whether,  conceding  that 
Bowker  should  have  been  made  a  party,  the  defendant  can, 
on  the  final  hearing,  and  without  having  demurred  for  defect 
of  parties,  take  advantage  of  such  defect.  Doubtless  he  might 
have  applied  to  the  court  at  the  proper  time  for  an  order  com- 
pelling the  plaintiffs  to  bring  in  Bowker  (if  he  was  in  posses- 
sion) as  a  party  defendant  to  the  action,  but  he  failed  to  do  so. 

2.  In  considering  the  second  question  above  suggested,  as 
to  whether  the  purchase  of  the  land  at  the  tax  sale  by  Vin- 
cent Roberts,  and  the  payment  therefor  of  the  amount  of  taxes 
and  charges  against  it,  operate  as  a  payment  of  the  taxes, 
Cottrill  and  the  other  beneficiaries  in  the  trust  deed  for  whose 
benefit  the  purchase  was  made  will  be  regarded  as  the  pur- 
chasers. Obviously,  such  was  the  legal  effect  of  the  transac- 
tion. Such  beneficiaries  stood  in  the  relation  of  mortgagees 
of  the  land.  The  execution  of  the  trust  deed  may  have  had 
the  effect  of  vesting  the  legal  title  to  the  land  in  their  agent, 
Vincent  Roberts;  but  such  deed,  and  the  defeasance  executed 
by  Buch  agent  to  Doty,  operated  to  preserve  the  mortgage  re- 
lation between  them,  changing  the  securities,  perhaps,  to 
equitable  mortgages.  Such  change,  however,  does  not  seem 
material  to  the  question  under  consideration. 

The  taxes  of  1879  were  assessed  against  Doty,  who  was 
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then  in  possession  of  the  land,  claiming  title  thereto.  Under 
the  statute  (R.  S.,  sec.  1043),  the  tax  was  properly  assessed 
against  him,  and  he  was  legally  chargeable  therewith.  Had 
he  purchased  at  the  tax  sale,  there  can  be  no  doubt  the 
transaction  would  have  operated  as  a  payment  of  the  tax, 
although  tax  certificates  may  have  been  issued  to  him:  Smith 
V.  Lewis,  20  Wis.  350;  Bassett  v.  Welch,  22  Id.  175;  Jones  v. 
Davis,  24  Id.  229. 

The  question  is,  whether  the  mortgagees  of  the  land  are  in 
any  better  condition  than  Doty,  the  mortgagor,  to  acquire  title 
thereto  by  purchasing  at  the  tax  sale  and  taking  certificates 
of  sale.  We  have  been  referred  to  no  case  decided  by  this 
court,  and  are  not  aware  that  there  is  any  such  case,  in  which 
it  is  held  that  a  mortgagee  may,  in  this  state,  cut  ofif  the  mort- 
gagor's equity  of  redemption  by  acquiring  title  to  the  mort- 
gaged land  under  a  tax  deed.  True,  several  cases  determined 
by  this  court  are  cited  by  the  learned  counsel  for  defendant 
as  holding  that  a  mortgagee  may  thus  acquire  adverse  title, 
but  an  examination  of  those  cases  will  show  that  none  of 
them  so  hold.     They  will  be  noticed  briefly  in  their  order. 

In  Wright  v.  Sperry,  21  Wis.  331,  25  Id.  617,  the  plaintifl" 
was  grantee  of  the  purchaser  at  a  foreclosure  sale  on  a  mort- 
gage executed  by  Sperry,  the  defendant,  on  the  whole  eighty 
acres  of  land.  Sperry  owned  only  an  undivided  interest  in 
the  land.  After  such  sale,  he  acquired  the  remaining  undi- 
vided interest.  In  the  mean  time  Wright  obtained  the  inter- 
est conveyed  by  a  tax  deed  of  the  whole  eighty  acres  issued  on 
a  tax  sale  for  non-payment  of  the  taxes  assessed  upon  the 
land  before  such  foreclosure  sale.  Wright  was  not  therefore  a 
mortgagee  of  the  land,  but  was  claimed  to  be  a  tenant  in  com- 
mon with  Sperry,  and  the  validity  of  his  tax  deed  was  con- 
tested on  that  ground.  The  tax  deed  was  held  valid,  and 
hence  under  it  Wright  was  entitled  to  recover  such  after-ac- 
quired interest  of  Sperry  in  the  eighty  acres  in  controversy. 

Sturdevant  v.  Mather,  20  Wis.  576,  was  an  action  to  redeem 
from  an  equitable  mortgage.  The  mortgagee  had  acquired 
the  interest  conveyed  by  two  tax  deeds  of  the  mortgaged 
premises.  Such  deeds  were  held  invalid  for  defective  execu- 
tion. The  defendant,  Mather,  was  the  grantee  of  the  mort- 
gagee, and  after  taking  such  conveyance,  he  also  acquired 
several  tax  deeds  of  the  same  premises.  It  was  held  that, 
under  the  instrument  giving  the  lien,  the  mortgagee  had  no 
estate  in  the  premises  which  he  could  convey  to  Mather,  and 
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hence  the  latter  was  a  stranger  to  the  original  title,  and  might 
assert  title  under  his  tax  deeds  to  defeat  the  action. 

Lybrand  v.  Haney,  31  Wis.  230,  presented  no  question  as 
between  mortgagor  and  mortgagee.  Neither  did  Link  v.  Doer- 
fer,  42  Id.  391;  24  Am.  Rep.  417.  The  first  of  these  cases 
decides  that  one  in  possession  of  land  under  a  valid  tax  deed 
may  maintain  an  action  based  upon  other  tax  deeds  to  him 
issued  on  sales  for  the  non-payment  of  taxes  on  the  same 
land,  which  he  was  under  no  obligation  to  pay,  to  foreclose 
the  title  and  right  of  the  original  owner  in  and  to  such  lands. 
In  Link  v.  Doerfer,  suprUy  it  was  held  that  a  mere  intruder  in 
possession  of  land  without  color  or  claim  of  title  is  capable  of 
acquiring  adverse  title  by  tax  deed  or  other  conveyance  to 
himself. 

It  is  plain  that  none  of  the  above  cases  sustain  the  proposi- 
tion to  which  they  are  cited.  On  the  contrary,  we  are  satisfied, 
on  principle  and  authority,  and  especially  in  view  of  the  stat- 
ute which  will  presently  be  cited,  that  in  the  present  case  the 
purchase  of  the  land  at  the  tax  sale  for  the  mortgagees,  and 
the  taking  of  tax  certificates  thereon,  must  be  regarded  as  for 
the  protection  of  the  estate  and  the  mutual  benefit  of  the 
mortgagees  and  mortgagor.  As  was  said  by  Dixon,  C.  J.,  in 
Fisk  v.  Brunette,  30  Wis.  102,  such  purchase  and  the  taking  of 
the  certificates  must  be  regarded  as  so  much  money  advanced 
to  the  mortgagor  on  the  faifti  of  the  security. 

The  above  reference  is  to  Revised  Statutes,  sections  1158- 
1160.  These  sections,  in  effect,  add  the  amount  so  paid  for 
taxes  by  the  mortgagee  to  the  mortgage  debt,  and  extend  the 
security  of  the  mortgage  over  it.  These  statutory  provisions 
give  the  mortgagee  an  adequate  remedy  to  reimburse  himself 
for  the  taxes  thus  paid  by  him,  and  are  inconsistent  with  the 
idea  that  he  may  cut  off  the  mortgagor's  equity  of  redemption 
in  the  mortgaged  premises  by  acquiring  an  adverse  title 
thereto  under  tax  proceedings. 

Moreover,  without  regard  to  statutory  provisions,  there  is 
high  authority  for  thus  holding  on  general  principles  of  law. 
Judge  Cooley,  in  his  treatise  on  the  law  of  taxation,  says:  "Ik 
cannot  be  said  in  such  a  case  that  either  mortgagee  or  mort- 
gagor is  under  no  obligation  to  the  government  to  pay  the  tax. 
On  the  contrary,  the  tax  being  one  that  purposely  is  made  to 
override  the  lieu  of  the  one  as  well  as  the  title  of  the  other,  i^ 
might  well,  as  it  seems  to  us,  be  held  that  neither  mortgagor 
nor  mortgagee  was  at  liberty  to  neglect,  the  payment  as  one 
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step  in  bettering  his  condition  at  the  expense  of  the  other,  but 
that  the  presumption  of  law  should  be  that  the  party  purchas- 
ing did  so  for  the  protection  of  his  own  interest  merely.  And 
80  in  general  are  the  authorities":  Pages  503,  504,  and  cases 
cited  in  notes.  This  language  of  Judge  Cooley  is  quoted  ap- 
provingly in  Mr.  Freeman's  learned  note  to  Blake  v.  Howe,  15 
Am.  Dec.  684.  This  doctrine  commends  itself  to  our  judg- 
ments as  reasonable  and  just. 

It  must  be  held,  therefore,  that  as  to  Doty  the  purchase  of 
the  land  at  the  tax  sale  by  Vincent  Roberts,  for  the  benefit  of 
the  mortgagees,  operated  as  a  payment  of  the  tax  and  a  re- 
demption of  the  land  therefrom. 

It  remains  to  be  determined  how  the  plaintiffs  are  affected 
by  the  transaction.  Had  the  mortgagees,  instead  of  purchasing 
the  land  at  the  sale  and  taking  tax  certificates,  paid  the  taxes 
and  taken  a  receipt  therefor,  there  can  be  no  doubt  that  such 
payment  would  have  inured  to  the  benefit  of  these  plaintifi's, 
and  no  question  of  a  tax  lien  on  the  land  or  tax  title  on  account 
of  such  taxes  could  be  raised  against  them.  Holding,  as  we 
do,  that  the  transaction  above  mentioned  operated  as  a  pay- 
ment of  the  taxes,  no  good  reason  is  perceived  why  the  same 
result  should  not  follow,  although,  instead  of  paying  and  taking 
a  receipt  therefor,  they  bid  off  the  land  for  the  amount  of  the 
taxes,  paid  the  same,  and  took  certificates  of  sale.  We  are 
quite  unable  to  see  how  these  transactions  can  operate  as  a 
payment  as  to  Doty,  while  as  to  the  other  plaintiffs  it  is  the 
acquiring  of  a  title  paramount  to  theirs. 

There  are,  doubtless,  cases  elsewhere  which  hold  the  oppo- 
site doctrine.  Whether  these  cases  are  based  upon  statutes 
difiiering  from  ours,  or  made  in  the  absence  of  any  statute  on 
the  subject,  we  shall  not  stop  to  determine.  Our  duty  is  to 
construe  our  own  statute,  and  thus  settle  the  law  in  that  be- 
half in  this  state. 

It  will  be  observed  that  the  statute  above  cited  (sees.  1158- 
1160)  refers  only  to  taxes.  No  mention  is  made  of  any  other 
description  of  encumbrance  which  the  original  lien-holder  may 
pay,  and  extend  his  lien  to  cover  such  payment.  Hence,  if  a 
mortgagee  or  other  lien-holder  should,  for  the  protection  of  his 
lien,  purchase  a  paramount  outstanding  mortgage  or  judgment, 
it  is  not  here  decided  whether  he  may  or  may  not  acquire  an 
adverse  title  thereunder  which  will  cut  off  the  mortgagor's 
equity  of  redemption  in  the  mortgaged  premises. 

It  follows  that  the  tax  deed  to  the  defendant  is  void.     That 
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deed  eliminated  from  the  case,  there  can  be  no  doubt  of  the 
plaintiffs'  right  to  recover.  Certain  acts  of  Charles  Burchard, 
who  sold  the  land  in  controversy  to  Doty,  were  proved,  tending 
to  show  an  interference  by  him  with  the  land,  and  that  he 
claimed  to  own  it,  but  nothing  appears  which  can  operate  to 
divest  the  plaintiffs  of  their  legal  title  thereto. 

By  the  Court.     The  judgment  of  the  circuit  court  is  af- 
firmed. 


Mortgagee  cannot  Acqcibb  Tax  Title  and  Set  It  up  against  his 
Mortgagor:  MilU  v.  Ttthey,  83  Am.  Dec.  74;  JBlaJce  v.  Howe,  16  Id-  684, 
and  note;  Allison  v.  Armstrong,  41  Am.  Rep.  281. 

Adding  to  ok  Steengthening  Title  trNDER  Sale  joe  Taxes:  Moss  v. 
Shear,  85  Am.  Dec.  94,  and  note  99. 

MOBTGAGEB  MAT   PaT    TaXES   AND    ADD    AlSOVST  TO    MOBXOAfiK    DXBT! 

Sidenberg  v.  Ely,  43  Am.  Rep.  163. 


Paige  v.  Peters. 

170  WlSCONBIK,  178.  J 

Lien  xrrov  Land  Entered  as  a  Houestead,  Birr  xor  Which  the  Patent 
HAS  NOT  BEEN  IsstTED,  cannot,  under  section  2296  of  the  Revised  Stat- 
ntes  of  the  United  States,  be  acquired,  for  machinery  placed  thereon,  to 
secure  payment  therefor.  But  where  the  removal  of  such  machinery 
will  not  materially  impair  the  realty,  a  lien  may  be  claimed  on  the  ma- 
chinery itself  under  the  Wisconsin  statute. 

Action  to  enforce  a  lien  for  machinery  and  materials  pur- 
chased by  the  defendant,  Theodore  H.  Peters,  and  used  in 
and  upon  a  certain  steam  saw-mill  upon  the  lands  in  ques- 
tion. 

/.  H.  Trever  and  Silverthomt  Hurley  Ryariy  and  Jones,  for  the 
appellants. 

Bardeen,  Mylrea^  and  Marchetti,  and  H.  H.  Chuce,  for  the 
respondent. 

Cassoday,  J.  1.  Peters  entered  the  land  as  a  homestead 
claimant  under  the  laws  of  the  United  States,  October  7, 1878: 
U.  S.  R.  S.,  sees.  2289,  2290.  April  7,  1884,  he  made  and 
filed  in  the  land-ofl&ce  his  final  and  requisite  proofs,  and 
thereby  became  entitled  to  a  patent:  Id.  It  is  conceded  that 
no  patent  was  issued  thereon  until  after  the  trial  of  this  ac-, 
tion.  The  plaintiff's  debt  against  Peters  was  contracted,  and 
the  machinery  purchased  thereby  used  in  and  upon  the  saw- 
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mill  upon  the  land  in  question,  some  two  i  ths  prior  to  the 
making  and  filing  of  such  final  proofs.  a.e  claims  a  lien 
therefor,  and  in  fact  filed  such  claim  as  required  by  the  stat- 
utes of  the  state,  July  11,  1884:  R.  S.,  sees.  3314,  3318,  3320. 
The  action  was  commenced  and  notice  of  Us  pendens  filed 
within  the  time  and  manner  required  by  the  statutes  to  pre- 
serve the  lien,  if  not  otherwise  barred:  Id.,  sees.  3318,  3321, 
3322.  It  is  claimed  by  the  plaintiff  that,  notwithstanding  no 
patent  had  ever  been  issued  to  Peters,  yet  he  had  an  equitable 
interest  in  the  land,  to  which  such  alleged  lien  attached,  and 
against  which  it  can  be  enforced.  The  statutes  of  the  United 
States,  under  which  such  homestead  entry  was  made,  declare 
that  "no  lands  acquired  under  the  provisions  of  this  chapter 
shall  in  any  event  become  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  the  patent  therefor": 
U.  S.  R.  S.,  sec.  2296.  Did  this  section  bar  the  claim  of  the 
plaintiflFfor  a  lien  upon  the  land?  Upon  such  a  question  the 
decisions  of  the  supreme  court  of  the  United  States  are  of 
course  binding  upon  the  state  courts.  In  speaking  of  a  some- 
what similar  statute,  it  was  said  in  Wilcox  v.  McConnell,  13  Pet. 
516,  517,  that  "Congress  has  declared,  as  we  have  said,  by  its 
legislation,  that  in  such  a  case  as  this  a  patent  is  necessary  to 
complete  the  title.  But  in  this  case  no  patent  has  issued; 
and  therefore,  by  the  laws  of  the  United  States,  the  legal  title 

has  not  passed,  but  remains  in  the  United  States We 

hold  the  true  principle  to  be  this:  that  whenever  the  question 
in  any  court,  state  or  federal,  is  whether  a  title  to  land  which 
had  once  been  the  property  of  the  United  States  has  passed, 
that  question  must  be  resolved  by  the  laws  of  the  United 
States;  but  that,  whenever,  according  to  those  laws,  the  title 
shall  have  passed,  then  that  property,  like  all  other  property 
in  the  state,  is  subject  to  the  state  legislation,  so  far  as  that 
legislation  is  consistent  with  the  admission  that  the  title 
passed  and  vested  according  to  the  laws  of  the  United  States": 
See  Irvine  v.  Marshall,  20  How.  564;  Gibson  v.  Chouteau,  13 
Wall.  92.  To  the  same  eflFecl,  is  Seymour  v.  Sanders,  3  Dill. 
440,  441.  In  Fink  v.  O'Neil,  106  U.  S.  283,  Mr,  Justice  Mat- 
thews, arguendo,  speaking  for  the  court,  said  the  above  sec- 
tion, "providing  for  the  acquisition  of  homesteads  for  actual 
settlers  upon  the  public  lands,  has  made  their  exemption  from 
sale  on  execution  a  permanent  part  of  the  national  policy,  by 
declaring  that  lands  so  acquired  shall  not  'in  any  event  be- 
come liable  to  the  satisfaction  of  any  debt  contracted  prior  to 
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the  issuing  of  the  patent  therefor.'  "  This  is  in  harmony  with 
the  decision  of  this  court  in  Gile  v.  Halloch,  33  Wis.  523.  See 
Russell  V.  Lowth,  21  Minn.  167;  18  Am.  Rep.  389;  Miller  v. 
Little,  47  Cal.  348.  As  to  those  classes  of  cases  holding  that 
the  interest  of  such  occupant  of  such  land  is  taxable,  Wiscon- 
sin Cent.  R.  R.  Co.  v.  Price  Co.,  64  Wis.  594;  or  may  be  mort- 
gaged or  conveyed,  Fuller  v.  Hunt,  48  Iowa,  163,  Nycum  v. 
McAllister,  33  Id.  374,  Kirkaldie  v.  Larrahee,  31  Cal.  455,  89 
Am.  Dec.  205, — it  is  unnecessary  here  to  speak,  since  they  do 
not  come  within  the  prohibition  of  the  federal  statute  cited. 
We  must  hold  that  the  plaintiff  acquired  no  lien  upon  any 
estate  in  the  land,  either  legal  or  equitable. 

2.  Whether  he  lost  his  lien  upon  the  machinery  sold  to 
Peters,  and  by  him  put  in  the  mill,  is  a  different  question.  Our 
statutes  provide  in  effect  that  in  case  the  person  so  ordering 
or  contracting  "for  the  purchase  of  any  machinery  to  be 
placed  in,  or  connected  to,  or  with,  any  building  or  premises," 
has  no  interest  in  such  building  or  premises,  "  suflBcient  for  a 
lien  as  provided "  therein,  "  to  secure  payment  for  said 
machinery,  the  person  furnishing  such  machinery  shall  have 
and  retain  a  lien  upon  such  machinery,  and  shall  have  the  right 
to  remove  from  such  building  or  premises  such  machinery  in 
case  there  shall  be  default  in  the  payment  for  such  machinery 
v.ben  due,  leaving  such  building  or  premises  in  as  good  con- 
dition as  they  were  before  such  machinery  was  placed  in  or 
on  the  same":  R.  S.,  sec.  3314.  Under  this  statute,  Peters 
contracted  for  and  received  the  machinery  in  question  subject 
to  such  lien.  The  plaintiff  has  neither  said  nor  done  anything 
indicating  an  intention  or  willingness  to  relinquish  such  lien. 
On  the  contrary,  he  took  all  the  statutory  steps  to  preserve  and 
continue  the  same.  Has  he  lost  it  by  the  mere  act  of  the  de- 
fendant in  placing  it  upon  land  which  he  occupied,  but  to 
which  the  title  was  in  the  United  States?  Peters  necessarily  , 
knew  the  condition  and  nature  of  his  title.  W^hether  the^ 
plaintiff  did,  does  not  appear.  The  federal  statute  quoted  was 
merely  to  preserve  the  land  from  the  liability  therein  men- 
tioned. It  was  no  purpose  of  that  statute  to  render  state  laws 
giving  a  lien  upon  personal  property  nugatory,  merely  because 
such  property  happened  to  be  placed  upon  such  land.  Our 
statutes  give  such  lien  upon  such  machinery  purchased  under 
the  circumstances  indicated  as  personal  estate,  to  be  enforced, 
as  prescribed:  Wilson  v.  Rudd,  70  Wis,  98.  We  have  not  over- 
looked the  Kansas  case  cited:  Kansas  Lumber  Co.  v.  Jones^  32 
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Kan.  195.  That  case  may  be  distinguished,  since  there  is 
nothing  here  indicating  any  permanent  attachment  of  the 
machinery  to  the  soil,  or  that  a  removal  of  the  same  will 
materially  impair  the  realty.  We  must,  under  our  statutes, 
and  upon  the  facts  stated,  hold  that  the  plaintiff  has  a  lien 
upon  the  machinery  in  question,  as  upon  personal  property,  to 
be  enforced  in  this  action. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  direction  to  enter 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant, 
as  indicated  in  this  opinion. 

lilABILITIES  AGAINST  WhICH  THE  HOMESTEAD  EXEMPTION  MAY  BE  As- 
8BBTED:  See,  ia  general,  Freeman  ou  Executions,  2d  ed.,  sec.  249. 

Lands  Acquired  under  Federal  Homestead  Act  are  not  liable  to  sat- 
isfaction of  any  debt  contracted  prior  to  the  issuance  of  the  patent:  Russell 
V.  Lowth,  18  Am.  Rep.  389. 

Retboactivb  CoNSTKUcmoN  or  Homestead  Ezkmftiom  Laws:  Note  to 
Rockwell  V.  HvUbdVa  Adm'rs,  45  Am.  Dec.  252. 


Johannes    v.   Standard    Fire   Office  (Limited) 

OF  London. 

[70  Wisconsin,  196.] 
Fi&B  Insubance. — Assured  has  an  "Entire  Unconditional  and  fcsOLE 
OwNBESHiP "  within  the  conditions  in  a  policy,  although  the  possession 
of  the  realty,  on  which  the  building  and  insured  property  are  situate,  is 
held  by  him  under  an  agreement  for  its  purchase,  and  the  balance  due 
thereon  is  unpaid  at  the  time  the  policy  is  issued,  said  policy  being  held 
by  the  agent  until  the  land  is  paid  for  and  the  deed  giren  the  plaintiff, 
after  which  the  loss  occurs. 

Action  upon  fire  insurance  policy  issued  by  defendant,  the 
Standard  Fire  OflBce.  Judgment  was  given  for  the  plaintiff, 
from  which  the  defendants  appealed. 

Levi  M.  Vilas,  for  the  appellants. 

George  C.  Teall  and  Fred.  A.  Teallj  for  the  respondents. 

Cole,  C.  J.  The  defense  is  based  upon  alleged  breaches  of 
the  conditions  in  the  policy,  which,  it  is  claimed,  exonerate 
the  defendants  from  all  liability  for  the  loss.  The  policy  pro- 
vided it  should  be  void  if  there  was  "  any  omission  to  make 
known  every  fact  material  to  the  risk,"  and  "  if  the  interest  of 
the  assured  in  the  property  be  other  than  the  entire,  uncondi- 
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tional,  and  sole  ownership  of  the  property  for  the  use  and 
benefit  of  the  assured,  or  if  the  building  insured  stands  on 
leased  ground,  it  must  be  so  represented  to  the  company,  and 
so  expressed  in  the  written  part  of  the  policy;  otherwise  the 
policy  to  be  void."  It  is  said  the  facts  proven  on  the  trial 
show  a  breach  of  these  conditions.  There  is  really  no  dis- 
agreement about  the  material  facts  of  the  case. 

It  appears  that  the  plaintiff  applied  to  the  local  agent  of  the 
Standard  Company  for  insurance  about  the  1st  of  July,  1883. 
At  this  time  he  had  possession  of  the  realty  on  which  the 
building  and  insured  property  were  situated,  under  a  land 
contract  upon  which  he  had  paid  one  hundred  dollars;  two 
hundred  dollars,  the  balance  of  the  purchase  price,  became 
due  and  was  paid  after  the  policy  was  issued.  The  improve- 
ments on  the  land  were  of  greater  value  than  the  insurance. 
The  policy  was  issued  and  remained  in  the  hands  of  the  agent 
until  the  land  was  paid  for  and  a  warranty  deed  obtained, 
which  was  in  August,  1883.  The  plaintiff  received  the  policy 
from  the  agent  in  October  following.  There  was  no  written 
application  made  for  insurance,  and  no  representation  made 
or  question  asked  as  to  plaintiff's  title  or  interest  in  the 
land  or  building;  nothing  was  said  upon  that  subject.  The 
agent  testified  that  he  did  not  know  what  the  plaintiff's  title 
was  in  the  land,  or  that  he  held  it  under  a  contract  of  pur- 
chase. The  plaintiff,  however,  testified  that  when  he  made 
application  for  insurance  he  showed  the  agent  the  contract, 
who  took  it  to  obtain  a  description  of  the  land  on  which  the 
insured  building  was  situated;  and,  in  answer  to  a  question 
submitted,  the  jury  found  that  such  was  the  fact.  It  is  plain, 
therefore,  that  the  agent  had  the  means  of  information  as  to 
plaintiff's  interest  in  the  realty  before  him,  and  it  is  almost 
incredible  that  he  did  not  know  what  his  title  was.  Under  the 
circumstances,  the  plaintiff  cannot  be  justly  charged  with  an 
omission  to  make  known  the  fact  that  he  held  the  land  under 
a  contract  for  the  purchase  thereof. 

We  do  not  dwell  upon  these  facts,  nor  express  any  opinion 
as  to  how  they  would  affect  the  liability  of  the  company,  pro- 
viding it  was  made  to  appear  that  the  plaintiff  was  not  the 
sole  and  unconditional  owner  of  the  entire  interest  in  the 
property,  within  the  meaning  of  the  condition  relied  on.  But 
if  the  plaintiff  is  held  to  the  exact  language  of  the  condition,, 
which  it  is  perfectly  clear  he  never  saw  until  long  after  the 
policy  was  issued,  still  the  evidence  shows  that  his  interest  in 
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the  property  was  an  entire,  unconditional,  and  sole  owner- 
ship. He  was  the  real  owner  of  the  property  in  equity,  and 
for  all  purposes  of  insurance.  The  condition  does  not  relate 
to  a  legal  title  in  fee-simple,  nor  is  that  the  interest  described. 
An  equitable  title,  if  sole  and  unconditional,  answers  the  de- 
scription fully;  and  if  the  property  was  destroyed,  the  entire 
loss  would  fall  upon  the  plaintiff.  There  is  no  ground,  there- 
fore, for  saying  there  was  a  misdescription  of  the  nature  of  the 
plaintiff's  interest  in  the  property.  If  the  company  deemed  it 
material  that  the  state  of  the  legal  title  should  be  described, 
it  doubtless  would  have  framed  the  language  to  call  for  that 
information.  But  it  did  not.  The  interest  of  the  plaintiff 
satisfies  the  condition  as  we  construe  it,  as  he  was  in  posses- 
sion, and  was  the  sole  equitable  owner.  In  the  absence  of 
any  specific  inquiry  by  the  insurers,  or  express  stipulation  in 
the  policy,  no  particular  description  of  the  nature  of  the  in- 
surable interest  is  necessary:  Strong  v.  Manufacturers^  Ins. 
Co.,  10  Pick.  40;  20  Am.  Dec.  507;  King  v.  State  Mut.  F.  Ins. 
Co.,  7  Cush.  13;  54  Am.  Dec.  683;  Springfield  F.  &  M.  Ins.  Co. 
V.  Allen,  43  N.  Y.  389;  3  Am.  Rep.  711.  But  the  question 
before  us  seems  to  be  settled  by  the  adjudications.  In  Hough 
V.  City  F.  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec.  581,  an  applicant 
for  insurance  had  described  the  property  in  a  written  applica- 
tion as  "  his  house,"  and  it  was  so  described  in  the  policy. 
The  policy  contained  the  condition:  "If  the  interest  in  the 
property  to  be  insured  is  not  absolute,  it  must  be  so  repre- 
sented to  the  company,  and  expressed  in  the  policy  in  writ- 
ing; otherwise  the  insurance  shall  be  void."  The  legal  title 
to  the  property  was  in  another  party,  with  whom  the  insured 
had,  at  the  time  of  the  application,  made  a  parol  contract  for 
its  purchase,  for  a  price  agreed  upon,  which  the  insured  had 
agreed  absolutely  to  pay,  and  a  part  of  which  he  had  paid, 
and  the  insured  had  entered  into  possession  as  purchaser  and 
had  made  valuable  improvements  on  the  property.  Upon  the 
claim  of  the  insurance  company,  in  a  suit  on  the  policy,  that 
the  insurance  was  void  by  reason  of  the  omission  of  the  in- 
sured to  state  in  his  application  the  condition  of  the  title,  the 
court  charged  the  jury  that  the  plaintiff  was  to  be  regarded 
as  the  owner  of  the  property,  if  he  had  the  equitable  title,  and 
his  interest  was  such  that  the  loss  would  fall  on  him  if  the 
property  was  destroyed.  This  charge  was  held  to  be  correct, 
and  that  an  absolute  interest  which  is  so  completely  vested 
in  the  party  owning  it  that  he  could  not  be  deprived  of  it 
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without  his  consent  would  satisfy  the  condition.  In  Dolliver 
V.  St.  J.  F.  &.  M.  Ins.  Co.,  128  Mass.  315,  35  Am.  Rep.  378,  a 
policy  of  insurance  contained  the  same  condition  precisely  as 
the  one  before  us.  The  insured,  at  the  time  the  policy  was 
issued,  was  the  owner  in  fee  of  the  property  insured,  but  had 
mortgaged  it,  and  also  leased  it  for  a  term  of  years.  The 
policy  contained  no  statement  of  these  encumbrances;  still  it 
was  held  that  the  policy  was  not  thereby  avoided.  The  court 
say:  "The  provision  is  in  the  body  of  the  policy,  and  is  in- 
serted for  the  benefit  of  the  insurer.  It  is  to  be  construed 
strictly  against  it,  and  liberally  in  behalf  of  the  assured.  If, 
therefore,  its  terms  can  be  satisfied  by  a  construction  which 
will  save  the  policy  and  at  the  same  time  accord  with  the 
established  rules  of  law,  such  construction  must  be  adopted." 
There  are  numerous  cases  which  hold  that  one  who  has  an 
equitable  interest  in  property  may  be  described  as  the  owner 
thereof:  Mtia  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385;  30  Am.  Dec. 
90;  Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568;  29  Am. 
Rep.  271;  Pelton  v.  Westchester  F.  Ins.  Co.,  77  N.  Y.  605;  Man- 
hattan F.  Ins.  Co.  V.  Weill,  28  Gratt.  389;  26  Am.  Rep.  364; 
Acer  V.  Merchants^  Ins.  Co.,  57  Barb.  68;  Farmers'  M.  F.  Lis. 
Co.  V.  Fogelman,  35  Mich.  482;  Dohn  v.  Farmers'  J.  S.  Ins.  Co., 
6  Lans.  275;  Millville  F.  M.  Ins.  Co.  v.  Wilgus,  88  Pa.  St.  107; 
Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  486;  43  Am.  Rep.  397;  In- 
surance Co.  V.  Haven,  95  U.  S.  242. 

In  this  case,  the  plaintifi",  by  the  contract  and  its  part  per- 
formance, had  acquired  an  absolute  vested  interest  in  the 
property,  which  he  could  encumber,  sell,  and  which  would 
descend  to  his  heirs.  He  was  not  in  default  in  making  pay- 
ments, and  was  to  all  intents  and  purposes  the  sole  owner. 
The  condition  in  question  speaks  only  of  the  nature  of  the 
interest  insured,  not  of  its  extent  or  legal  character.  The 
plaintiff's  interest  fully  answered  the  description  in  the  con- 
dition. In  Hinman  v.  Hartford  F.  Ins.  Co.,  36  Wis.  159,  the 
assured  made  a  written  application  in  which  he  falsely  repre- 
sented his  interest  in  the  property.  He  was  in  default  in  his 
payments,  and  this  court  held  that  a  representation  that  he 
was  the  sole  and  undisputed  owner  of  the  insured  property 
was  in  the  nature  of  a  warranty,  and  being  untrue,  avoided 
the  policy.     The  case  is  distinguishable  from  the  one  at  bar. 

The  learned  counsel  for  the  defendants  called  our  attention 
to  cases  which  decide  that  one  who  has  merely  an  estate  for 
life  in  premises  cannot  be  regarded  as  the  sole  and  absolute 
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owner,  within  the  meaning  of  a  condition  Buch  as  we  are  con- 
sidering: Davis  V.  Iowa  S.  Ins.  Co.,  67  Iowa,  494;  Garver  v. 
Hawkeye  Ins.  Co.,  69  Id.  202;  or  one  who  has  but  a  lien  for 
a  debt,  as  in  Rohrhack  v.  Germania  Ins.  Co.,  62  N.  Y.  47;  20 
Am.  Rep.  451;  or  a  purchaser  at  an  execution  sale:  Reaper 
City  Ins.  Co.  v.  Brennan,  58  111.  158;  11  Am.  Rep.  64;  or  a 
mortgagee  in  possession:  Southwick  v.  Atlantic  F,  &  M.  Ins. 
Co.,  133  Mass.  457;  Waller  v.  Northern  Ass'n  Co.,  10  Fed.  Rep. 
232;  or  one  who  has  only  a  leasehold  interest:  Mers  v.  Frank- 
lin Ins.  Co.,  68  Mo.  127.  But  these  cases,  it  is  obvious,  are 
not  in  point  here,  where  the  insured  was  in  no  default  in 
making  payments,  and  was  the  equitable  owner,  having  the 
right  to  enforce  a  specific  performance  of  the  contract  and 
obtain  the  legal  title  outstanding  in  his  vendor. 

It  follows  from  these  views  that  there  was  no  breach  of  the 
condition  in  question  shown,  and  that  the  judgment  must  be 
aflBrmed. 

By  the  Court.    Judgment  aflfirmed. 


Insubance  b7  OifB  Holding  undeb  Coktbact  ov  Fubohase:  LorWard 
Fire  Ins.  Co.  v.  McCulloch,  8  Am.  Eep.  52;  Imp.  F.  I.  Co.  v.  Dunham,  2  Am. 
St.  Rep.  686. 

Omission  to  State  Natubb  and  Extent  op  Intbebst  does  not  Avoid 
PoLlOT  where  the  conditions  of  policy  do  not  exact  it,  and  the  company  is  not 
mntual:  Note  to  Mutital  Ins.  Co.  v.  Deale,  79  Am.  Dec.  680.  So  the  interest 
of  the  assured  maybe  sufficiently  described  by  the  words,  "my  dwelling- 
house  ":  Note  to  Strong  v.  Mamifaxiurera^  Ins.  Co.,  20  Id.  510;  nor  does  one  by 
describing  the  property  insured  aa  "my  house,"  thereby  warrant  his  title  to 
the  realty  to  be  an  unencumbered  fee-simple:  Mutual  Ins.  Co.  v.  Deale,  79 
Id.  673;  and  a  description  of  property  as  "his  buildings  "  by  the  assured, 
where  he  did  not  own  them  but  had  only  an  interest  therein  and  was  in  pos* 
session,  is  not  a  warranty  of  ownership:  Rohrhach  v.  Germania  F.  Ins.  Co., 
20  Am.  Bep.  451.  Aa  to  buildings  on  leased  property,  see  Fowle  v.  Spring- 
field Ins.  Co.,  23  Id.  308. 

As  TO  What  Constitdtbs  Insxtbablb  Intbbbst,  see  Bartkt  t.  Walter,  7 
Am.  Dec  143,  and  note;  also  note  to  Strong  ▼.  Mamtfactmren*  In$.  Co.,  20 

idBia 
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Wheeeatt  V.  Ellis. 

[70  Wisconsin,  207.] 
Default  lyouBBED  bt  FoLLOwrNo  dt  Good  Faith  thb  Acvtcb  of  CJoxni- 
SEL  SHOTTLD  BE  RELIEVED  AGAINST,  where  the  judgment  is  for  a  large 
sum,  and  a  meritorious  defense  exists.  In  such  case  it  is  the  duty  of 
the  court,  where  the  application  is  properly  made  alleging  such  defense, 
to  open  the  judgment  upon  reasonable  terms;  a  refusal  to  do  this  is  a 
manifest  abuse  of  discretion. 

This  action  was  brought  in  1883.  Three  several  causes  of 
action  were  set  forth  in  the  complaint,  the  nature  of  which  ap- 
pear in  58  Wisconsin,  625.  An  answer  was  served  by  the 
defendants  in  1884,  wherein  a  defense  upon  the  merits  was  set 
up  to  each  cause  of  action;  the  answer  also  contained  a  coun- 
terclaim, to  which  the  plaintiff  replied,  denying  each  allega- 
tion therein.  On  July  2,  1885,  an  order  was  made  (65  Wis. 
640,  641)  that  said  answer  be  stricken  out,  and  judgment 
rendered  against  the  defendant,  unless  he  should  give  a  certain 
deposition  as  required,  which,  before  that  time,  he  had  refused 
to  do,  and  also  unless  certain  other  portions  of  said  order  should 
be  complied  with  within  twenty  days  after  a  copy  of  the  same 
should  be  served,  which  latter  was  done  on  July  13, 1885.  An 
appeal  from  that  order  was  taken  July  24,  1885,  and  April  6, 
1886,  it  was  affirmed:  65  Wis.  689.  On  June  8,  1886,  a  remit- 
titur was  filed,  and  June  11,  1886,  default  was  taken  without 
notice  to  the  defendant  for  $2,938.10.  Immediately  there- 
after, on  June  12th,  the  defendant  notified  the  plaintiff  of  hia 
willingness  to  fully  comply  with  the  order  of  July  2,  1885, 
and  fixed  the  time  therefor  as  June  22,  1886.  This  offer  was 
refused  by  the  plaintiff.  Upon  application  of  the  .defendant, 
an  order  was  made  by  the  court  on  June  17,  1886,  that  the 
answer  above  mentioned  should  stand;  that  trial  might  be 
had  of  said  cause  conditioned  upon  the  payment  of  costs  and 
the  giving  of  said  deposition  by  the  defendant  as  required; 
and  that  upon  non-compliance  with  said  condition  that  said 
judgment  should  operate  as  the  final  judgment  in  said  cause. 
An  appeal  was  taken  by  the  defendant  from  said  judgment 
on  June  25,  1886,  and  also  from  the  last-mentioned  order,  and 
these  were  affirmed  (68  Wis.  61)  on  February  1,  1887.  A 
remittitur  thereon  was  filed  March  3,  1887.  Affidavits  setting 
out  the  several  facts  necessary,  together  with  the  requisite 
records  and  papers,  were  filed  by  the  defendant;  whereupon^ 
the  plaintiff,  on  March  5, 1887,  was  ordered  to  show  cause  why 
the  default  obtained  by  reason  of  the  defendant's  non-com- 
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pliance  with  the  order  of  June  17,  1886,  should  not  be  opened, 
said  judgment  be  vacated,  the  defendant's  answer  be  allowed 
to  stand,  and  trial  and  hearing  be  had  of  said  cause  on  the 
merits,  upon  the  defendant's  complying  with  the  conditions 
relating  to  the  giving  said  deposition,  and  upon  reasonable 
terms  as  to  costs.  The  defendant,  in  seeking  such  relief,  al- 
leged principally,  besides  other  matters,  a  meritorious  defense; 
that  he  had  followed  in  good  faith  the  advice  of  counsel  in 
taking  said  appeals;  that  the  order  of  June  17,  1886,  imposed 
burdensome  and  illegal  terms;  that  no  notice  was  given  of  the 
entering  of  said  judgment,  which  was  done  in  vacation  by  the 
clerk,  and  that  the  amount  thereof  was  largely  in  excess  of 
that  claimed  in  the  complaint.  From  the  affidavit  of  counsel, 
it  appeared,  among  other  things,  that  the  plaintiff's  attorney 
had  been  paid  $84.75  costs  on  the  last  appeal  in  this  court. 
Said  application  to  reopen  said  default  was  refused,  and  the 
motion  overruled  by  order  of  the  court  made  on  March  24, 
1887.     The  defendant  appealed  from  this  order. 

Aleocander  Meggett  and  W.  F.  Bailey,  for  the  appellant. 
Levi  M.  Vilas,  for  the  respondent. 

Cassoday,  J.  This  is  the  sixth  appeal  to  this  court  in  this 
cause.  No  trial  or  hearing  upon  the  merits  has  ever  been  had, 
notwithstanding  an  answer  upon  the  merits  to  each  of  the  sev- 
eral causes  of  action  was  served  nearly  three  years  ago.  The 
wisdom  of  meeting  all  questions  having  merits  upon  the 
merits  at  the  first  opportunity  is  here  both  illustrated  and 
demonstrated.  But  we  are  not  prepared  to  say  that  these 
several  appeals  were  the  result  of  mere  perversity.  The  first  ap- 
peal from  the  order  on  the  demurrer  was  before  the  answer,  and 
not  here  involved.  No  such  perversity  can  be  fairly  claimed  as 
to  the  appeal  from  the  order  of  July  2,  1885,  as  the  question 
involved  went  to  the  jurisdiction  of  the  commissioner  and  was 
decided  by  a  divided  court.  No  bad  faith  can  be  imputed  by 
reason  of  the  appeal  from  the  judgment,  as  it  raised  questions 
which  were  fairly  debatable.  The  only  ground  left  for  im- 
puting bad  faith  is  the  appeal  from  the  order  of  June  17,  1886, 
and  the  order  of  the  judge  at  chambers  made  June  23,  1886; 
and  which  last  appeal  was  dismissed:  68  Wis.  61.  Those 
orders  were  made  after  the  defendant's  answer  had  been 
stricken  out  and  judgment  entered,  without  notice,  as  upon 
default.     As  indicated  in  the  opinion  last  cited,  the  entry  of 
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such  judgment  in  that  way  was  manifestly  a  surprise  to  the 
defendant.  As  there  said,  it  "apparently  grew  out  of  a  mis- 
conception or  inadvertence  in  relation  to  the  order  of  July  2, 
1885,  and  the  effect  of  the  appeal  from  it."  The  defendant 
seemed  to  have  acted  on  the  theory  that  the  stay  of  proceed- 
ings granted  by  a  justice  of  this  court,  and  then  continued  by 
the  court,  related  back  to  the  time  of  taking  the  appeal,  and 
hence  prevented  any  default  of  the  defendant.  But,  as  there 
shown,  the  time  for  paying  the  costs  and  giving  the  requisite 
notice  expired  July  27,  1886,  and  the  stay  was  not  granted 
until  July  28, 1886,  and  then  only  operated  from  that  day  and 
pending  the  appeal.  It  is  easy  to  perceive  how  an  attorney 
might  be  misled  under  such  circumstances.  Among  the  con- 
ditions of  the  order  of  June  17,  1886,  was  the  one  that  the 
judgment  should  stand  as  security  for  the  payment  of  any 
judgment  the  plaintiff  might  recover.  This  being  so,  an  ap- 
peal from  the  judgment  in  good  faith  would  seem  to  indicate 
the  necessity  of  appealing  also  from  the  order;  whereas,  not 
to  appeal  from  either  would  have  left  the  defendant  in  a  posi- 
tion where,  if  beaten  upon  the  merits,  he  would  have  been 
obliged  to  pay  a  judgment  which,  if  we  are  to  believe  his  affi- 
davit, he  conceived  to  be  not  only  excessive,  but  unjust. 
Moreover,  as  the  continuance  of  the  judgment  was  among  the 
conditions  of  the  order,  the  mere  giving  of  the  deposition  and 
payment  of  costs,  after  the  appeal  from  the  judgment,  would 
not  have  been  a  full  compliance  with  the  orderj  besides,  there 
had  been  an  offer  to  give  the  deposition. 

Upon  the  facts  stated,  can  we  say  that  the  defendant  has 
forfeited  all  right  to  any  trial  or  hearing  upon  the  merits? 
The  application  here  refused  was  addressed  to  the  sound  dis- 
cretion of  the  trial  court:  R.  S.,  sec.  2832.  In  Union  National 
Bank  v.  Benjamin,  61  Wis.  514,  it  was  said  that  terms  may 
"be  imposed  which,  as  near  as  may  be,  will  place  the  plaintiff 
in  as  favorable  a  position  as  he  would  have  been  in  had  the 
relief  been  denied.  But  the  order  of  the  court  places  the 
plaintiff  in  a  better  position,  for  it  gives  it  absolute  security 
for  any  judgment  it  may  recover  in  the  action  ";  and  hence  it 
was-  held  to  be  an  abuse  of  discretion.  In  Morgan  v.  Bishop, 
61  Id.  410,  the  order  was  reversed  on  the  ground  that  there 
had  been  an  abuse  of  discretion,  because  the  defendant  was 
allowed,  after  the  cause  had  been  at  issue  for  some  time  and 
the  plaintiff  had  subpoenaed  his  witnesses  and  was  ready  lor 
trial,  to  amend  his  answer  by  pleading  for  the  first  time  the 
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statute  of  limitations,  without  imposing  any  terms  except  the 
mere  costs  of  the  motion.  It  is  there  said:  "  What  will  be  in 
the  *  furtherance  of  justice,'  and  what  *  terms '  are  to  be  re- 
garded as  'just,'  must  depend  upon  the  facts  of  each  par- 
ticular case."  Then,  after  citing  several  cases  illustrative  of 
the  rule,  it  is  further  said  on  page  411:  "  Such  being  the  es- 
tablished rules  of  law,  the  obvious  duty  of  a  trial  court,  sitting 
as  a  court  of  conscience,  in  the  exercise  of  a  sound  discretion 
upon  such  application,  is  to  do  or  secure  substantial  justice  to 
the  parties  under  all  the  circumstances  "j  among  which  were 
there  enumerated,  "  the  state  of  the  litigation,  the  amount  of 
costs  that  have  been  incurred,  whether  the  allowance  of  such 
amendment  would  work  a  continuance,  and  any  other  fact 
going  to  the  equity  of  such  allowance." 

Here,  the  answer  stricken  out,  and  sought  to  be  made  avail- 
able as  a  defense,  did  not  set  up  the  statute  of  limitations,  nor 
usury,  nor  any  unconscionable  defense,  but  defenses  which,  if 
true,  were  each  and  all  meritorious  and  such  as  to  entirely 
defeat  each  of  the  causes  of  action  alleged  in  the  complaint, 
to  say  nothing  of  the  counterclaim.  The  defendant  may  never 
be  able  to  prove  the  defenses  alleged,  but  for  the  purposes  of 
this  application  they  must  each  be  taken  as  true.  So  taken, 
and  the  case  presented  is  a  judgment  of  about  three  thousand 
dollars  against  the  defendant  as  upon  a  default,  when  he  had 
a  good  defense  upon  the  merits  to  each  and  all  the  several 
causes  of  action  alleged  in  the  complaint,  but  which  he  had 
been  precluded  from  proving  in  the  manner  indicated,  and 
which  he  never  can  make  available.  In  other  words,  upon 
the  case  thus  stated,  the  defendant  is  held  liable  for  the  pay- 
ment of  three  thousand  dollars,  without  any  meritorious  cause 
of  action  against  him,  as  the  price  of  his  temerity  in  appeal- 
ing from  an  order  of  the  trial  court  under  the  advice  of  counsel, 
instead  of  submitting  thereto,  as  we  have  held  he  should  have 
done.  Defaults  incurred  through  the  ill  advice  or  negligence 
of  counsel  are  to  be  relieved  against  as  well  as  any  others: 
Morgan  v.  Bishop,  supra;  Hanson  v.  Michelson,  19  Wis.  498. 
Of  course,  as  urged,  the  trial  court  has  a  discretion  in  such 
matters,  but  "  such  discretion  must  be  a  legal  discretion,  and 
where  the  application  is  made  in  time,  and  presents  a  case  of 
*  mistake,  inadvertence,  surprise,  or  excusable  neglect,'  accom- 
panied by  a  verified  answer  alleging  a  good  defense  on  the 
merits,  it  is  a  manifest  abuse  of  discretion  not  to  open  the 
judgment  upon  reasonable  terms  ":  Cleveland  v.  Hopkins,  55 
Id.  390. 
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The  duty  of  the  trial  court,  sitting  as  a  court  of  conscience, 
in  such  matters,  is,  as  above  indicated,  "  to  do  or  secure  sub- 
Btantial  justice  "  between  the  parties,  under  all  the  circum- 
Btances.  To  do  that,  where  a  defendant  is  in  default,  having 
a  good  and  conscionable  defense,  thus  excused  and  presented, 
is  to  give  him  a  trial  or  hearing  upon  the  merits,  upon  such 
terms  and  conditions  as  to  do  no  injustice  to  the  opposite 
party.  The  trial  court  acted  upon  that  theory  in  making  the 
order  of  June  17, 1886.  That  order  should  have  been  complied 
with.  The  failure  to  comply  with  it  operated  as  a  delay  from 
June  to  the  March  following.  A  new  order,  the  same  in  sub- 
stance, with  new  dates  for  the  time  of  the  payment  and  the 
examination  therein  mentioned,  and  in  addition  requiring  the 
defendant  to  pay  to  the  plaintiflF  or  his  attorney  such  sum  as 
may  be  fixed  by  the  trial  court,  not  exceeding  fifty  dollars, 
should  now  be  entered. 

By  the  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  enter  an  order  in 
substance  and  efiect  as  indicated. 


Neqlbct  of  Cottnsel  not  Groctkd  of  Reuef  from  Default,  unless 
Shown  to  be  Excusable:  Spaulding  v.  Thompson,  74  Am.  Dec.  221,  and 
note  222. 

Discretion  Possessed  by  Courts  in  Setting  Aside  Default  is  Sound 
Legal  Discretion:  Browning  v.  Roane,  50  Am.  Dec.  218;  and  not  a  capri- 
cious or  arbitrary  discretion:  Note  to  Bumham  v.  Haya^  68  Id.  393;  see  also 
Freeman  on  Judgments,  sec.  541. 


Seefeld  v.  Chicago,  Milwaukee,  and  St.  Paul 
Kaileoad  Company. 

[70  Wisconsin,  216.] 

Railboad — NxouGENOX.  — If  the  View  of  a  Traveler  on  thb  Highway 
Afpboaching  a  Railroad  Crossing  is  so  obstructed  that  he  cannot 
see  an  approaching  train  in  time  to  stop  his  team  before  colliding  with  it, 
if  be  knows  that  a  train  is  due  at  such  crossing,  at  or  about  such  time, 
and  if  he  is  unable  to  hear  the  approaching  train  when  his  team  is  in 
motion,  whether  by  reason  of  the  force  and  direction  of  the  wind  or  of 
noises  in  the  vicinity,  whether  made  by  his  own  wagon  or  by  other 
causes,  ordinary  care  requires  him  to  stop  his  team  while  he  may  do  so, 
and  listen  for  the  train. 

Question  of  Contributory  Negligence  —  Whether  for  Jury  or  Court. 
— If  the  testimony  relating  to  such  negligence  is  conflicting,  or  not  being 
conflicting  if  the  inferences  to  be  drawn  therefrom  are  doubtful  or  un- 
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certain,  the  question  of  negligence  is  for  the  jury.  But  if  the  evidence  is 
undisputed,  and  the  inferences  therefrom  plain  and  certain,  the  question 
ia  one  of  law  for  the  court. 

Action  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  in  his  person  and  property,  claimed  to  have  been 
caused  by  the  negligence  of  defendant  in  running  one  of  its 
trains  over  the  Wisconsin  Valley  division  of  its  road  at  a  point 
where  the  road  crossed  a  highway  known  as  Bridge  Street,  in 
the  city  of  Wausau.  Said  highway  extended  east  and  west,  and 
the  railroad  crossing  it  extended  north  and  south.  At  the 
point  of  intersection  there  was,  in  addition  to  the  main  track,  a 
spur  track  which  also  crossed  said  street  about  thirty-two 
feet  east  of  the  main  track.  Bridge  Street  was  also  crossed  by 
First  Street  about  227  feet  east  of  the  main  track.  Bridge 
Street  was  planked  from  a  point  within  forty-five  feet  west  of 
First  Street  to  a  point  west  of  said  main  track,  which  planking 
was  sixteen  to  eighteen  feet  in  width.  Just  east  of  the  spur 
track,  and  on  the  north  side  of  Bridge  Street,  was  a  planing- 
mill,  the  platform  of  which  extended  west  to  the  spur  track, 
and  upon  this  platform  lumber  was  piled.  In  front  of  the 
platform,  and  probably  as  far  south  as  Bridge  Street,  box-cars 
were  standing  upon  the  spur  track,  a  passage-way  was  left  for 
teams  to  pass  over  the  plank-road  between  these  cars  and 
another  car  south  of  them,  also  standing  on  the  same  track. 
Owing  to  these  facts,  a  train  approaching  from  the  north,  —  as 
in  this  case,  —  could  not  be  seen  by  a  person  on  Bridge  Street 
between  the  spur  track  and  a  point  a  few  feet  west  of  First 
Street.  There  was  a  gradual  descent  on  Bridge  Street  from 
First  Street  to  the  spur  track,  and  from  there  to  beyond  the 
main  track  the  descent  was  much  sharper,  the  spur  track  being 
three  or  four  feet  higher  than  the  main  track,  so  that  a  heavily 
loaded  team  could  be  easily  stopped  before  reaching  the  spur 
track,  but  between  that  and  the  main  track  this  would  be  dif- 
ficult to  do.  The  plaintiff  with  his  daughter  was  driving  east 
on  that  part  of  Bridge  Street  above  described,  with  a  team 
hitched  to  a  wagon  loaded  with  merchandise;  directly  ahead 
of  him  was  a  team  loaded  with  long  wooden  frames  piled  very 
high  crosswise  upon  the  wagon,  and  behind  him  was  another 
team.  All  three  teams  were  being  driven  in  the  same  direc- 
tion. The  plaintiff  was  walking  his  team  and  looking  and  lis- 
tening for  approaching  trains.  The  driver  of  the  advance 
team  saw  the  coming  train  after  he  had  passed  the  spur  track, 
but  crossed  the  main  track    in   safety.    The  plaintiff  had 
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crossed  the  spur  track  when  he  also  saw  the  train.  Not  being 
able  to  stop  his  team  in  time,  he  turned  them  to  the  south,  but 
not  quickly  enough  to  avoid  being  struck  as  he  was  by  either 
the  locomotive  or  the  tender.  One  horse  was  killed,  the  other 
injured,  the  wagon  was  overturned,  the  property  therein  de- 
stroyed, and  the  plaintiff  himself  was  seriously  injured.  The 
train  was  running  at  about  fifteen  miles  an  hour  when  it  passed 
the  crossing.  It  did  not  appear  other  than  as  a  disputed 
fact  whether  the  whistle  was  blown  or  the  bell  rung  as  the  train 
approached  the  crossing.  The  jury  was  directed  by  the  court 
to  give  a  verdict  for  the  defendant  on  the  ground  that  the 
plaintiff  was  guilty  of  contributory  negligence.  A  motion  for 
a  new  trial  having  been  denied,  judgment  was  entered  in  ac- 
aordance  with  the  verdict,  from  which  judgment  the  plaintiff 
appealed. 

Bardeen,  Mylrea,  and  Marchetti,  and  O.  W.  Cate^  for  the  ap- 
pellants. 

John  W.  Cary^  Burton  Hanson,  and  J.  T.  Fishy  for  the  re- 
spondents. 

Lyon,  J.  In  the  consideration  of  the  present  case,  it  will  be 
assumed  that  there  was  sufl&cient  evidence  to  send  the  ques- 
tion of  the  negligence  of  the  defendant  company  to  the  jury. 
The  only  question  to  be  determined  is.  Does  the  uncontra- 
dicted evidence  prove  conclusively  that  the  plaintiff  was 
guilty  of  negligence  which  contributed  directly  to  the  injuries 
of  which  he  complains?  The  circuit  judge  was  of  the  opinion 
that,  under  the  peculiar  circumstances  of  this  case,  it  was  the 
duty  of  the  plaintiff  to  have  stopped  his  team  while  he  could 
do  so,  that  he  might  the  better  hear  the  approach  of  the  train. 

It  is  undisputed  that,  for  almost  150  feet  before  he  reached 
the  spur  track,  and  until  he  had  passed  that  track,  where  it 
was  too  late  to  avoid  a  collision  with  the  train,  the  plaintiff 
could  not  see  a  train  on  the  main  track  approaching  from  the 
north.  Driving  as  he  was  between  two  other  teams,  upon  a 
plank-road,  the  leading  wagon  and  his  own  being  heavily 
loaded,  the  conclusion  is  irresistible  that  there  must  have 
been  suflBcient  noise  in  his  immediate  vicinity  seriously  to 
interfere  with  his  hearing  the  train  as  it  approached  the 
crossing.  Besides,  the  wind  blew  from  the  south,  which  would 
be  another  obstacle  to  his  hearing  the  train.  He  was  weljl 
acquainted  with  the  crossing,  and  is  chargeable  with  knowl- 
edge of  all  the  circumstances  of  danger  which  surrounded 
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him.  Moreover,  the  important  fact  is  undisputed  that  he 
knew  and  remembered  that  the  train  was  due  and  should  pass 
the  crossing  just  about  the  time  he  reached  it.  The  train  was 
absolutely  hidden  from  his  view,  and  his  vision  was  of  no 
service  whatever  to  him  in  detecting  its  presence.  So  far  as 
seeing  the  train  is  concerned,  he  might  as  well  have  been 
blind.  The  only  sense  which  could  enable  him  to  learn  of 
the  presence  of  the  train  was  that  of  hearing,  and  because  of 
the  circumstances  just  mentioned,  that  was  liable  to  be  en- 
tirely insufficient  for  the  purpose  while  his  team  was  in 
motion.  Had  he  stopped  his  team  as  he  approached  the 
spur  track,  which  he  might  easily  have  done,  it  is  highly 
probable  that  he  would  have  heard  the  train.  At  any  rate,  a 
delay  of  a  few  seconds  would  have  avoided  the  collision  and 
the  injury.  In  view  of  these  conditions,  considering  that  the 
crossing  was  a  very  dangerous  one  at  best,  and  that  the  peril 
was  imminent  because  the  train  was  then  due  there,  of  which 
fact  the  plaintiff  was  conscious  at  the  time,  is  it  not  reason- 
able to  hold  that  it  was  his  duty  to  employ  his  hearing  to  the 
best  advantage  to  discover  the  approach  of  the  train?  And 
to  listen  effectually,  was  it  not  necessary  that  he  should  stop 
his  team? 

Many  adjudications  by  this  and  other  courts,  claimed  to  be 
in  point  on  these  questions,  were  cited  by  the  respective  coun- 
sel in  their  very  able  arguments.  While  such  adjudications 
are  valuable  in  determining  the  general  principles  of  law  on 
the  subject  of  negligence,  yet  inasmuch  as  no  two  cases  are 
exactly  parallel  in  their  facts,  they  do  not  always,  or  often, 
furnish  sufficient  or  safe  guides  for  applying  those  principles 
correctly  to  the  facts  of  any  given  case.  Such  application 
must  necessarily  be  made  in  each  case  in  the  light  of  its  own 
facts.  Thus,  for  example,  the  rule  of  law  is,  that  the  negligence 
of  the  plaintiff,  or  his  want  of  ordinary  care,  which  contributed 
proximately  to  the  injury  of  which  he  complains,  defeats  an  ac- 
tion predicated  upon  a  charge  of  negligence  against  the  defend- 
ant. But  whether  the  plaintiff  was  guilty  of  such  negligence 
must  be  determined  from  the  facts  of  the  particular  case. 
Again,  if  the  testimony  relating  to  such  negligence  is  conflict- 
ing, or,  not  being  conflicting,  if  the  inferences  to  be  drawn 
therefrom  are  doubtful  or  uncertain,  the  question  of  negli- 
gence is  for  the  jury.  But  if  the  evidence  is  undisputed  and 
the  inferences  therefrom  plain  and  certain,  the  question  is  one 
of  law  for  the  court. 
t 


172  Seefeld  v.  CmcAGO  etc.  R.  R.  Co.     [Wisconsin, 

The  cases  cited  on  behalf  of  the  defendant,  to  show  that 
plaintiff  should  have  stopped  his  team  and  listened  for  the 
€xpected  train,  seem  to  us  to  come  nearer  this  case  in  their 
facts  than  those  cited  to  sustain  the  opposite  view.  Those 
cases  on  behalf  of  the  defendant,  or  some  of  them,  are  here 
cited,  but  will  not  be  discussed:  Mantel  v.  Chicago  etc.  R.  R. 
Co.,  33  Minn.  62;  Haaa  v.  O.  R.  etc.  R.  R.  Co.,  47  Mich.  401; 
Griffin  v.  Chicago  etc.  R.  R.  Co.,  68  Iowa,  638;  Schaefert 
V.  Chicago  etc.  R.  R.  Co.,  62  Id.  624;  Tucker  v.  Duncan,  9 
Fod.  Rep.  867;  Connelly  v.  New  Yorh  etc.  R.  R.  Co.,  88  N.  Y. 
346;  Wilds  v.  Hudson  River  R.  R.  Co.,  24  Id.  430;  Merkle 
v.  New  York  etc.  R.  R.  Co.,  49  N.  J.  L.  473;  Northern  Pacific 
R.  R.  Co.  V.  Holmes,  3  Wash.  Ter.  202;  Kennedy  v.  Chicago  etc. 
Ry  Co.,  68  Iowa,  559.  See  also  the  late  case  of  Jepson  v.  Chi- 
cago etc.  R.  R.  Co.,  in  United  States  circuit  court  of  Minnesota 
(unreported). 

The  rule  to  be  deduced  from  these  cases  is  this:  if  the  view 
of  a  traveler  on  the  highway  approaching  a  railroad  crossing 
is  80  obstructed  that  he  cannot  see  an  approaching  train  in 
time  to  stop  his  team  before  colliding  with  it,  if  he  knows 
that  a  train  is  due  at  such  crossing  at  or  about  such  time, 
and  if  he  is  unable  to  hear  the  approaching  train  when  his 
team  is  in  motion,  whether  by  reason  of  the  force  and  direc- 
tion of  the  wind  or  of  noises  in  the  vicinity,  whether  made  by 
his  own  wagon  or  by  other  causes,  ordinary  care  requires  him 
to  stop  his  team  while  he  may  do  so,  and  listen  for  the  train. 

Most  of  the  cases  cited  by  counsel  for  plaintiff  to  sustain 
the  opposite  view  seem  to  lack  some  of  the  conditions  just 
Bpecified.  In  some  of  them  the  view  of  the  railroad  track  in 
the  direction  of  the  approaching  train  was  not  entirely  cut  off. 
In  others,  the  travelers  did  not  know  that  a  train  was  then  due 
at  the  crossing.  Because  of  these  features  it  may  well  be  held 
that  the  rule  above  stated  is  inapplicable  to  those  cases. 

Some  decisions  of  this  court,  which  it  is  claimed  relieve  the 
plaintiff  of  the  obligation  to  stop  his  team,  require  brief  no- 
tice. These  are  Duffy  v.  Chicago  etc.  R.  R.  Co.,  32  Wis.  269; 
Urbanek  v.  Chicago  etc.  R.  R.  Co.,  47  Id.  59;  Eilert  v.  G.  B. 
etc.  Co.,  48  Id.  606. 

In  the  first  of  these  cases,  as  in  this  case,  the  plaintiff,  a 
traveler  on  the  highway,  could  not  see  the  approaching  train 
until  too  near  the  railroad  track  to  avoid  a  collision.     But,  ' 
unlike  the  present  case,  there  is  no  suggestion  that  he  knew 
or  had  reason  to  believe  that  a  train  was  about  to  pass  or 
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would  probably  pass  the  crossing  at  or  about  the  time  he  at- 
tempted to  do  so.  It  was  held  not  to  be  his  duty  to  stop  his 
team,  leave  his  wagon,  go  upon  the  railroad  track,  and  look 
along  the  same  for  a  train.  In  Urbanek  v.  Chicago  etc.  R.  R. 
Co.,  supra,  the  question  we  are  here  considering  was  not  made 
or  considered.  In  the  remaining  case  of  Eilert  v.  G.  B. 
etc.  R.  R.  Co. J  supra,  the  jury  found,  presumably  on  suffi- 
cient proof,  that  had  the  plaintiff  stopped  within  a  reason- 
able distance  of  the  crossing  and  listened,  he  could  not  have 
heard  the  rumbling  of  the  train.  If  this  finding  is  true,  it 
would  have  been  fruitless  for  the  plaintiff  in  that  case  to  have 
stopped  his  team.  It  is  very  obvious  that  neither  of  these 
cases  conflict  with  the  rule  above  stated,  requiring  the  trav- 
eler, under  certain  circumstances,  to  stop  and  listen  for  an 
expected  train  before  going  upon  the  railroad  track. 

The  material  facts  in  the  present  case  affecting  the  question 
of  the  alleged  contributory  negligence  of  the  plaintiff  are  un- 
disputed, and  they  admit  of  no  doubtful  or  opposing  inferences. 
Hence,  whether  or  not  those  facts  establish  the  negligence  of 
the  plaintiff,  is  a  question  of  law  for  the  court.  The  inference 
which  the  circuit  court  deduced  from  the  facts  was,  that  the 
plaintiff,  by  failing  to  stop  his  team  so  that  he  might  listen 
for  the  expected  train  most  effectually,  failed  to  exercise  that 
reasonable  and  proper  care  and  caution  to  avoid  injury  which 
the  law  exacts  of  him  as  a  condition  precedent  to  his  right  to 
recover  in  this  action.  We  are  satisfied  that  this  is  the  only 
inference  which  can  properly  be  deduced  from  the  facts 
proved. 

"We  hold,  therefore,  both  on  principle  and  authority,  that 
because  the  plaintiff,  when  traveling  on  Bridge  Street  towards 
the  crossing,  could  not  see  a  train  approaching  from  the  north 
until  it  was  too  late  for  him  to  avoid  a  collision  therewith, 
should  it  pass  when  he  reached  the  crossing,  because  he  did 
not  hear  the  train  and  there  were  noises  near  him  and  an  un- 
favorable wind  which  necessarily  interfered  with  his  hearing 
it  while  his  team  was  in  motion,  and  becaufe  he  knew  that  a 
train  was  due  at  the  crossing  at  about  the  time  that  he  reached 
there,  and  expected  it  would  then  pass  the  crossing,  the  law 
required  him  to  place  himself  in  a  more  favorable  situation  to 
hear  by  stopping  his  team  and  again  listening  for  the  expected 
train  before  going  upon  the  railroad  track.  Failing  in  this,  he 
is  chargeable  with  negligence  which  contributed  proximately 
to  the  injuries  of  which  he  complains,  and  cannot  recover 
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damages  for  each  injuries.  We  conclude  that  the  circuit 
judge  properly  directed  the  jury  to  return  a  verdict  for  the 
defendant. 

By  the  Coubt.    Judgment  afl&rmed. 

DXJTY  OF  TbaVELEB  OX   HIGHWAY  WHEN  ABOUT  TO  CROSS  RaILBOAS  ifl  tO 

atop,  and  look  and  listen,  if  danger  is  fairly  to  be  apprehended:  Note  to 
Wilcox  V.  Rome  etc.  R.  R.  Co.,  100  Am.  Dec.  448;  and  see  note  to  O'Connor  v. 
Missouri  P.  R'y  Co.,  4  Am.  St.  Rep.  364,  and  note  368,  where  the  cases  and 
notes  on  this  point  are  collected. 

QusanoN  of  CoNTBiBuxoRr  Neqlioencb  may  bb  Oke  or  Factt  cob  thb 
JcEY,  OE  OF  Law  foe  the  Cotjet.  As  to  when  a  question  for  the  jury,  see 
OTlaherty  v.  Union  R.  R.  Co.,  100  Am.  Dec.  343;  Detroit  etc.  R.  R.  Co.  v. 
Curtis,  99  Id.  141,  and  note  144;  Morrisey  v.  Wiggins  F.  Co.,  97  Id.  402; 
Hill  V.  Town  qfNew  Haven,  88  Id.  613;  Johnson  v.  Bruner,  100  Id.  613,  and 
note  618.  As  to  when  a  question  of  law  for  the  court,  see  note  to  WUctxc  v. 
Rome  etc  R.  R.  Co.,  100  Id.  448;  Todd  v.  Old  Colony  etc.  R.  R.  Co.,  83  Id. 
€79,  and  note  680;  note  to  same  case  on  former  appeal,  80  Id.  63;  note  to 
Tolman  v.  SyracuM  etc  R.  R.  Co.,  50  Am-  Eep.  663. 


Will  op  Waed. 

170  WISCOKBIH,  251.] 

Will  of  MAWRnen  Woman  is  not  Revoked  by  heb  Subsbqiibnt  Mae- 
BiAOB,  where  the  statute  secures  to  her  the  absolute  right  to  dispose  of 
her  property  during  coverture;  and  there  being  no  other  issue  than  the 
children  of  a  former  marriage,  her  estate  is  given  by  said  will  to  them. 
Whether  such  marriage  would  revoke  a  former  will  in  favor  of  a  stranger 
was  undetermined. 

The  testatrix,  Ann  Ward,  was  married  three  times.  Her 
first  husband  was  one  Thomas  Lee,  who  deceased  in  1870. 
Under  the  will  of  said  Lee  she  obtained  the  estate  possessed 
by  her  at  her  decease.  During  the  marriage  with  her  second 
husband,  John  Spaulding, — who  died  in  1880, — the  will  here 
in  question  was  executed  on  June  23,  1877,  by  the  testatrix, 
under  the  name  of  Ann  Lee  Spaulding.  Thereafter,  she 
again  married  one  Charles  Ward,  and  died  in  1885,  leav- 
ing said  Ward  surviving  her.  By  said  will,  all  her  estate 
was  left  to  six  out  of  seven  children  who  were  the  issue  of 
her  first  marriage,  no  children  having  been  had  by  the  said 
Ann  by  either  the  second  or  third  husband.  The  testatrix 
was  domiciled  and  died  in  Racine  County.  The  will  was 
duly  presented  to  the  county  court  of  Sauk  County  for  admis- 
sion to  probate.  Said  court  held  that  said  marriage  witS 
Ward  revoked  the  will;  that  the  said  Ann  died  intestate,  and 
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appointed  one  Drinkwater,  who  was  never  related  to  the  testa- 
trix, administrator  on  said  estate.  An  appeal  was  thereupon 
taken  from  said  order  and  judgment  to  the  circuit  court  by 
Hiram  Lee,  named  as  one  of  the  executors  in  said  will,  which 
court  held  that  said  marriage  did  not  revoke  said  will,  and 
reversed  the  judgment  of  the  county  court.  An  appeal  from 
the  judgment  entered  thereon  was  taken  by  Edward,  Thomas, 
and  Richard  Lee,  and  by  Mary  Hamlet,  children  and  heirs  of 
the  deceased,  to  this  court. 

John  Barker,  for  the  appellants. 

Hand  and  Flettj  for  the  respondents. 

Cassoday,  J.  The  testatrix  made  her  will  while  she  was 
the  wife  of  Spaulding.  By  it  she  gave  her  property  to  six  of 
her  children  by  a  former  marriage.  After  his  death,  she  mar- 
ried Ward.  She  never  had  any  children  by  either  of  them. 
Did  such  marriage  to  Ward  revoke  her  will  thus  made?  This 
is  the  only  question  presented  which  it  is  necessary  to  con- 
sider. The  county  court  held  that  it  did.  The  circuit  held 
that  it  did  not,  and  reversed  the  judgment. 

After  prohibiting  the  revocation  of  any  will  otherwise  their 
by  burning,  tearing,  canceling,  or  obliterating  the  same,  or  by 
some  other  writing,  executed  as  prescribed,  substantially  as 
required  by  section  6,  chapter  3,  29  Car.  H.  (3  Eng.  Stats,  at 
Large,  385),  our  statute  adds:  "Excepting  only  that  nothing 
contained  in  this  section  shall  prevent  the  revocation  implied 
by  law  from  subsequent  changes  in  the  condition  or  circum- 
stances of  the  testator":  R.  S.,  sec.  2290.  This  section,  with 
the  above  exception,  first  appeared  in  section  10,  chapter  66, 
Revised  Statutes  1849,  which  went  into  effect  January  1, 1850. 
*'  The  revocation  implied  by  law,"  thus  excepted  out  from  the 
operation  of  the  prohibitory  clause  of  the  section  by  reason  of 
such  precaution,  manifestly  means  such  as  had  previously 
been  implied  at  common  law.  At  common  law,  the  marriage 
of  a  woman  was  a  revocation  of  her  will  previously  made: 
Forse^s  Case,  2  Coke,  439;  Hodsden  v.  Lloyd,  2  Brown  Ch.  534; 
Doe  V.  Staple,  2  Term  Rep.  695.  This  was  put  upon  the 
grounds  of  the  husband's  marital  rights,  the  ambulatory  char- 
acter of  a  will,  and  the  disability  of  the  wife.  Thus  Lord 
Chancellor  Thurlow,  after  considering  the  rights  of  the  hus- 
band over  the  property  of  his  wife,  said:  "  It  is  extremely  clear 
that  no  such  will  made  by  a  feme  covert  can  bind  after  the 
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marriage,  because  it  is  contrary  to  the  nature  of  the  instru- 
ment, which  must  be  ambulatory  during  the  life  of  the  testa- 
trix; and  as  by  marriage  she  disables  herself  from  making 
any  other  will,  the  instrument  ceases  to  be  of  that  sort,  and 
must  be  void":  Hodsden  v.  Lloyd,  supra. 

But  the  common-law  rule  that  marriage  of  a  woman  revoked 
her  will  previously  made  was  not  without  exceptions.  Thus, 
where  her  power  of  disposing  of  her  separate  property  after 
marriage  was  preserved  by  an  antenuptial  agreement,  her  will 
previously  made  was  not  revoked  by  such  marriage:  1  Sugden 
on  Powers,  182-190;  Wright  v,  Englejield,  1  Amb.  468;  Rippon 
V.  Dawding,  2  Id.  565;  Rich  v.  Beaumont,  6  Brown  Pari.  C.  152; 
Churchill  v.  Dibben,  2  Keny.,  pt.  2,  p.  82;  Logan  v.  Bell,  50 
Eng.  Com.  L.,  1  Man.,  G.  &  S.  872;  Doe  v.  Bird,  2  Nev.  &  M. 
679;  Downes  v.  Timperon,  4  Russ.  334;  Dillon  v.  Grace,  2 
Schoales  &  L.  456;  Braddish  v.  Gibbs,  3  Johns.  Ch.  523; 
Barnes  v.  Irwin,  2  Dall.  199;  1  Yeates,  221;  1  Am.  Dec.  278. 

The  power  which  at  common  law  might  thus  be  preserved 
to  a  married  woman  by  marriage  settlement  to  dispose  of  her 
property  during  coverture  has  been  expressly  preserved  to 
married  women  in  this  state  by  statute  ever  since  February  1, 
1850:  Laws  of  1850,  c.  44,  sees.  1-3;  R.  S.  1858,  c.  95;  Id., 
sees.  2340-2343.  This  must  be  qualified  to  the  extent  of  say- 
ing that  she  could  not  dispose  of  her  property  by  last  will  and 
testament,  without  the  consent  of  her  husband,  until  March 
23,  1859:  R.  S.  1849,  sec.  1,  c.  66;  R.  S.  1858,  sec.  1,  c.  97; 
Laws  1859,  sec.  2,  c.  91.  But  since  that  time  she  has  had  the 
absolute  power  of  disposing  of  her  property  in  that  way  without 
his  consent,  and  even  against  his  wish:  R.  S.,  sees.  2277,  2281. 
The  rights  and  powers  thus  secured  to  married  women  by  the 
statutes  remove  every  reason  upon  which  the  common-law  rule 
of  revocation  by  such  subsequent  marriage  was  based,  and 
hence  such  rule  by  implication  is  removed  by  the  same  stat- 
utes. The  reason  for  the  rule  having  ceased  to  exist,  the  rule 
itself  also  ceased.  This  is  in  accordance  with  a  well-settled 
maxim  of  the  law.  Regardless  of  that  principle,  it  has  been 
held  in  Massachusetts  that  the  marriage  of  a  woman  revoked 
her  will  previously  made,  notwithstanding  such  statutes:  Swan 
V.  Hammond,  138  Mass.  46;  52  Am.  Rep.  255;  Blodgett  v.  Moore^ 
141  Mass.  75.  Such  ruling  was  based,  apparently,  upon  the 
fact  that  the  statute  there,  as  here,  prescribes  the  modes  of 
revoking  wills,  and  recognizes  revocation  implied  by  law.  Biit 
the  old  English  statute  cited  also  prescribed  such  modes  of 
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revoking  wills  without  such  express  recognition.  It  is  true, 
nevertheless,  such  revocations  were  implied,  notwithstanding, 
among  other  reasons,  for  those  stated  above.  As  observed, 
the  statutes  of  this  state  thus  removing  the  reasons,  to  that 
extent  removed  the  rule.  The  fact  that  such  rule  at  common 
law  was  based  upon  the  husband's  marital  rights,  the  ambula- 
tory character  of  the  will,  and  the  disability  of  the  wife,  seems 
to  be  recognized  in  a  later  case  in  Massachusetts,  where  it  is, 
in  efifect,  held  that  revocation  of  a  woman's  prior  will  by  mar- 
riage was  prevented  by  an  antenuptial  agreement  barring 
such  rights,  and  removing  such  disability,  and  preserving 
such  powers:  Osgood  v.  Bliss,  141  Mass.  474;  55  Am.  Rep.  488. 

To  hold  that  marriage  of  itself  revoked  a  former  will  of  the 
wife,  under  the  circumstances  here  presented,  as  above  stated, 
when  the  next  day  after  the  marriage  she  had  power  to  rein- 
state the  same  writing  as  her  last  will  and  testament,  would 
seem  to  be  absurd.  The  conclusions  we  have  reached  are  sup- 
ported by  the  great  weight  of  authority  of  our  sister  states 
under  similar  statutes:  In  re  Tuller's  Will,  79  111.  99;  22  Am. 
Rep.  164;  Noyes  v.  Southworth,  55  Mich.  173;  54  Am.  Rep. 
359;  Webb  v.  Jones,  36  N.  J.  Eq.  163;  Fellows  v.  Allen,  60 
N.  H.  439;  49  Am.  Rep.  329;  Hoitt  v.  Boitt,  63  N.  H.  475;  56 
Am.  Rep.  530;  Morton  v.  Onion,  45  Vt.  145;  In  re  Carey's 
Estate,  49  Id.  236;  24  Am.  Rep.  133. 

Whether,  in  view  of  our  statutes  making  husband  and  wife 
heir  to  each  other  in  the  absence  of  children,  marriage  of  it- 
self would  revoke  a  former  will  in  favor  of  a  stranger,  as 
seems  to  have  been  held  in  an  early  Illinois  case  qualified  in 
the  above  citation  from  that  state,  we  are  not  here  called 
upon  by  the  facts  to  consider.  We  must  hold  that  the  com- 
mon-law rule  mentioned,  when  applied  to  the  facts  of  this 
case,  has  by  implication  been  abrogated  by  our  statutes. 

By  the  Ck>UBT.  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Maabiaob  of  Woman  Operates  as  Revocation  of  Will,  when:  See  the 
note  to  Young's  Appeal,  80  Am.  Dec.  516-518,  where  vaaaj  cases  are  cited. 

PowEBS  OF  Masbied  Woman  TO  Make  Will:  See  note  to  Cutler  \.  But' 
ler,  57  Am.  Dec.  340,  where  this  point  is  considered  in  extenao.  See  also 
Fellows  V.  Allen,  49  Am.  Kep.  328,  and  note  329;  Sunn  v.  Hammond,  62  Id. 
255.  In  the  last  case  it  is  decided  that  a  woman's  will  is  revoked  tinder  th» 
Massachusetts  statute  by  her  subsequent  marriage. 
AH.  Si.  EBP.,  Vol.  V. — 12 


178  EwALD  V.  Chicago  etc.  Railway  Co.     [Wisconsin, 

EwALD  V.  Chicago  and  Northwestern  Railway 

Company. 

[70  Wisconsin,  420.J 
Masrb  and  Skbvant.  —  Where  a  party  is  injured  by  being  jammed  be- 
tween  two  cars  while  going  along  a  beaten  path,  accnstomed  to  be  kept 
open  between  said  cars,  which  path  had  been  nsed  for  a  long  time  prior 
thereto  by  the  company's  employees,  and  over  which  he  was  walking  in 
order  to  commence  his  usual  duty  as  a  wiper  of  locomotives  for  the  de- 
fendant company,  such  party  is  the  company's  employee,  although  he 
was  not  actually  laboring  for  it  at  the  time  of  said  injury;  in  such  case 
«aid  employee  is  a  fellow-servant  of  those  in  management  of  the  train, 
whose  negligence  caused  the  injury,  and  he  cannot  recover  for  said  in- 
jury. 

AvsiiUj  Runkely  and  Austin,  for  the  appellant. 

Jenkins,  Winkler,  and  Smith,  for  the  respondent. 

Orton,  J.  The  following  portions  of  the  complaint  suf- 
ficiently raise  the  questions  involved:  "That  this  plaintiff 
was,  at  the  time  hereinafter  mentioned,  employed  by  said  de- 
fendant as  a  laborer,  and  his  duty  was  to  attend  to  the  wiping 
and  cleaning  of  locomotives  belonging  to  said  defendant,  in 
the  night-time  and  after  they  were  removed  from  the  tracks 
and  into  the  round-house;  that  he  had  nothing  whatever  to  do 
with  the  operation  of  said  railroad  or  any  of  its  rolling  stock, 
and  was  not  employed  in  any  capacity  upon  any  of  the  trains 
of  said  company,  but  his  employment  was  confined  exclusively 
to  cleaning  engines  after  they  were  run  into  said  round-house; 
that  on  the  fifth  day  of  February,  1886,  at  about  six  o'clock  in 
the  evening  of  that  day,  this  plaintiflf  was  proceeding  with  due 
care  and  caution  through  the  yard  of  the  defendant  to  com- 
mence his  night's  work  and  labor  in  the  round-house  of  said 
company;  that  he  was  walking  in  the  usual  and  beaten  path 
that  had  been  worn  and  used  by  himself  and  others  employed 
in  said  round-house  for  a  long  time  prior  to  said  last-mentioned 
date  in  going  to  and  from  his  and  their  work;  that  in  order 
to  reach  said  round-house  it  was  necessary  for  him  to  go  upon 
said  pathway  and  to  cross  the  track  of  said  defendant  com- 
pany in  its  said  yards;  that  as  he  approached  said  track  he 
noticed  that  it  was  occupied  by  a  number  of  freight-  cars,  and 
that  said  cars  were  uncoupled  and  separated,  and  a  space  left 
between  said  cars  where  the  aforesaid  beaten  path  crossed  said 
railway  track."  The  complaint  then  substantially  charges 
that  the  defendant  well  knew  that  such  opening  between  the 
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cars  at  said  path  was  accustomed  to  be  kept  open  for  the  use 
of  its  employees  going  from  and  coming  to  said  round-house, 
and  that  the  plaintiff  had  long  known  of  such  custom;  that 
as  he  approached  said  track  he  looked  up  and  down,  and  lis- 
tened, and  saw  no  engine,  and  no  person  at  the  crossing  having 
charge  of  said  train,  and  heard  no  noise  or  signal  or  anything 
to  indicate  that  the  cars  were  to  be  moved,  and  that  he  there- 
upon stepped  in  between  said  cars  on  said  pathway,  and  before 
he  could  get  across  the  defendant  negligently  and  carelessly 
caused  said  cars  to  be  jammed  together  by  one  of  its  locomo- 
tives, without  warning  by  bell  or  whistle,  and  the  plaintiff's 
arm  was  caught  between  the  bumpers  to  said  cars,  and  he  was 
dragged  by  the  movement  of  the  train  about  sixty  feet  and 
greatly  injured. 

To  this  complaint  the  defendant  interposed  a  general  de- 
murrer that  it  stated  no  cause  of  action;  and  the  demurrer 
was  sustained,  presumably  upon  the  ground  that  the  plaintiff's 
injury  was  caused  by  the  negligence  of  his  fellow-servants  or 
co-employees. 

It  would  seem  that  in  the  county  court  the  only  question 
was,  whether  the  plaintiff,  as  a  wiper  of  engines  in  the  round- 
house, was  a  fellow-servant  of  the  engineer  or  conductor  of  the 
freight  train,  or  those  having  charge  of  the  same,  so  that  he 
could  not  recover  by  reason  of  their  negligence.  But  in  this 
court  the  main  question  seemed  to  be  that  at  the  time  of  the 
injury  the  plaintiff  was  not  an  employee  of  the  defendant, 
because  not  then  actually  employed  in  the  service  of  the  com- 
pany, but  was  merely  going  to  the  round-house,  the  place  of 
such  employment  or  service.  This  question  would  seem  to  be 
foreclosed  by  the  allegations  of  the  complaint.  It  is  alleged 
that  at  the  time  thereinafter  mentioned,  viz.,  at  about  six 
o'clock  on  the  fifth  day  of  February,  1886,  the  time  when  he 
was  injured,  the  plaintiff  was  employed  by  the  defendant  as  a 
laborer  to  attend  to  the  wiping  and  cleaning  of  locomotives, 
etc. 

Then  again,  the  plaintiff  bases  his  right  to  be  on  that  path- 
way on  the  grounds  of  the  company,  and  to  pass  safely  through 
the  opening  of  the  cars  thereon,  and  to  have  it  kept  open  for 
him,  solely  upon  the  fact  that  he  was  at  that  time  an  em- 
ployee of  the  company  with  others  who  were  accustomed  to 
use  the  same  going  from  or  returning  to  their  work  iu  the 
round-house.  It  is  not  alleged  that  the  company  owed  the 
plaintiff  any  duty  to  keep  open  for  him  that  pathway  or  tc 
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look  out  for  his  safety  thereon,  except  as  he  was  an  employee 
of  the  company  and  in  its  service  at  the  time.  Otherwise,  he 
was  a  stranger,  intruder,  and  trespasser  upon  the  grounds  of 
the  company,  and  the  company  was  not  charged  with  any 
duty  towards  him  or  such  persons  at  that  place.  It  follows 
that  if  the  company  was  charged  with  any  liability  to  the 
plaintiff  for  the  negligence  of  its  servants  and  employees,  it  is 
because  he  was  a  co-employee  of  the  company  or  fellow-ser- 
vant with  them.  It  is  the  gravamen  of  the  complaint  that, 
by  custom  having  the  force  of  contract,  the  company  kept 
open,  and  was  bound  to  keep  open,  that  pathway  between  the 
cars  for  the  use  and  convenience  of  the  plaintiff  and  other 
employees  of  the  company  whose  business  it  was  to  do  the 
wiping  and  cleaning  of  the  engines  in  that  round-house  of  the 
company,  in  going  away  from  or  returning  to  their  said  work 
in  the  round-house.  It  is  not  charged  in  the  complaint  that 
by  custom  or  usage  that  pathway  was,  or  was  to  be,  kept  open 
for  the  public  or  strangers  by  the  company  as  a  public  or 
private  way  by  dedication  or  consent  for  their  use  or  conve- 
nience. It  was  solely  for  the  use  of  the  plaintiff  as  an  em- 
ployee or  servant,  and  for  other  employees  or  servants  of  the 
company  whose  duties  were  performed  in  that  round-house. 
By  the  complaint,  it  was  a  means  of  egress  or  ingress  from  or 
to  that  round-house,  provided  by  the  company  for  the  exclu- 
sive use  of  the  plaintiff  and  his  co-employees,  as  useful  and 
essential  to  them  as  a  door  or  gateway  to  the  round-house  itself. 
From  these  facts  the  duty  of  the  company  to  keep  open  this 
pathway  for  the  plaintiff,  and  assure  the  safe  use  thereof  to 
the  plaintiff,  is  educed.  The  company  and  those  having 
charge  of  the  train  at  the  time  were  aware  of  this  custom,  and 
had  good  reason  to  suppose  that  this  pathway  or  opening  was 
being  used  at  the  time  by  the  plaintiff,  and  was  left  open  for 
him  on  his  way  to  the  round-house,  and  hence  their  duty  to 
look  out  for  his  safety  therein.  We  therefore  agree  with  the 
plaintiff  that  he  was,  at  the  time  he  was  injured  in  that  path- 
way in  the  opening  between  the  cars,  in  the  employment  of 
the  company. 

This  might  well  end  the  case  so  far  as  the  question  whether 
he  was  then  an  employee  of  the  company  is  concerned;  and 
yet  the  learned  counsel  on  both  sides  saw  fit  to  discuss  the 
question  whether  the  plaintiff  was  really  an  employee  at  the 
time,  and  through  courtesy  we  pass  upon  it  as  a  question  of 
law,  although  in  some  cases  this  question  is  made  one  of  fact 
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for  the  jury.  The  facts  being  admitted  by  the  demurrer,  it 
may  as  well  be  treated  &a  a  question  of  law.  We  will  not  en- 
large the  question,  even  to  the  extent  the  argument  of  the 
learned  counsel  seemed  to  carry  it,  but  confine  it  strictly  to 
this  case  on  its  facts.  As  to  what  may  be  the  law  when  an 
employee  of  a  railway  company  is  not  actually  employed,  or 
at  any  intervals  of  actual  labor,  or  going  to  or  from  his  labor 
his  own  way  and  independently  of  the  company,  or  under 
other  circumstances,  is  immaterial  to  this  case.  The  authori- 
ties may  be  in  great  conflict  on  that  question;  but  we  are  not 
aware  that  they  are  in  conflict  on  the  question  presented  by 
the  facts  of  this  case.  Here  we  have  a  private  pathway  over 
the  grounds  of  the  company,  granted  and  allowed  to  the  plain- 
tiflf  and  other  employees  of  the  company  who  worked  in  the 
round-house,  by  usage,  custom,  and  consent,  for  their  ingress 
and  egress  to  and  from  their  work,  kept  open  across  the  track 
of  the  road,  and  which  had  been  worn  and  used  by  himself 
and  others  for  long  time  prior  to  the  injury,  and  that  in  order 
to  reach  the  round-house  it  was  necessary  for  him  to  go  upon 
said  pathway  and  to  cross  the  track  of  the  company  at  that 
place.  It  was  the  means,  and  only  means,  of  entrance  and 
exit  to  and  from  their  work  furnished  by  the  company,  and 
the  plaintiff  and  others  had  a  right  to  its  free  and  uninter- 
rupted use  as  they  always  had;  and  it  was  because  they  were 
the  employees  of  the  company  in  the  round-house  that  they 
had  such  right  and  privilege.  It  was  an  essential  part  and 
ingredient  of  the  plaintiff's  contract  of  employment,  and  in- 
cidental to  it,  as  much  as  any  means  and  facilities  for  his 
labor  in  the  round-house  itself  furnished  by  the  company. 

The  plaintiff,  therefore,  while  enjoying  such  privilege  and 
facility,  or  while  passing  along  that  pathway  and  between  the 
opening  of  the  cars,  was  an  employee  and  servant  of  the  com- 
pany as  much  as  while  actually  laboring  for  the  company 
in  the  round-house,  and  as  much  within  his  contract  of  em- 
ployment. On  the  other  hand,  there  was,  by  virtue  of  the 
same  contract,  a  corresponding  duty  of  the  company  to  keep 
that  passage-way  open  for  the  plaintiff,  for  he  had  a  right  to 
be  there  as  an  employee  of  the  company  working  in  the 
round-house.  If  the  company  violated  that  duty,  to  the  plain- 
tiff's injury,  by  its  own  act  or  primary  negligence,  its  liability 
to  respond  in  damages  is  absolute  and  unquestionable;  but,  if 
the  plaintiff  has  this  benefit  or  advantage  by  reason  of  his 
relation  to  the  company  as  an  employee,  he  must  also  suffer 
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the  disadvantage,  if  it  be  such,  of  being  remediless  against 
the  company,  if  his  injury  in  that  relation  was  caused  by  the 
negligence  of  his  co-employees  or  fellow-servants.  But  this 
will  be  considered  hereafter. 

Our  present  concern  is,  "Was  he,  when  injured,  an  employee 
of  the  company?  The  peculiar  facts  of  this  case,  which  make 
him  such,  appear  to  involve  precisely  the  same  principle  aa 
that  class  of  cases  where  the  plaintiff  was  being  carried  on 
his  way  from  and  to  his  place  of  labor  by  the  railroad  com- 
pany, by  consent,  custom,  or  contract,  and  was  injured  by  the 
negligence  of  other  employees  of  the  companj'.  This  carriage 
of  the  plaintiff  was  the  means,  facility,  and  advantage  to 
which  he  was  entitled  by  reason  of  his  being  an  employee  or 
servant,  which  entered  into  and  became  a  part  of  his  contract 
of  employment,  or  were  incidental  and  necessary  to  it.  In 
Oilman  v.  E.  R.  Corp.,  10  Allen,  233,  87  Am.  Dec.  635,  the 
plaintiff  was  a  car-repairer,  and  was  being  carried  on  the  cars 
of  the  company  to  his  home  at  night,  a  distance  of  about  four 
miles,  free  of  charge,  by  the  contract.  He  was  injured  on  the 
way  by  the  carelessness  of  a  switch-man  of  the  company.  It 
was  held  not  only  that  he  was  an  employee  of  the  company 
at  the  time,  but  a  co-employee  of  the  switch-man,  and  could 
not  recover.  In  Oillshannon  v.  S.  B.  R.  Corp.,  10  Cush.  228, 
the  plaintiff  was  a  laborer  repairing  the  road-bed  several  miles 
from  his  home,  and  was  being  carried  on  a  gravel  train  to  hia 
work  free,  and  by  the  mere  consent  of  the  company,  and  was 
injured  on  hia  way  by  the  carelessness  of  those  having  charge 
of  the  train.  Dewey,  J.,  says  in  the  opinion:  "If  the  plaintiff 
was,  by  the  contract  of  service,  to  be  carried  to  the  place  of 
his  labor,  then  the  injury  was  received  while  engaged  in  the 
service  for  which  he  was  employed,  and  so  falls  within  the  or- 
dinary cases  of  servants  sustaining  an  injury  from  the  negli- 
gence of  other  servants.  If  it  be  not  properly  inferable  from 
the  evidence  that  the  contract  between  the  parties  actually 
embraced  this  transportation  to  the  place  of  labor,  it  leaves 
the  case  to  stand  as  a  permissive  privilege  granted  to  the 
plaintiff,  of  which  he  availed  himself,  to  facilitate  his  labor 
and  service,  and  is  equally  connected  with  it  and  the  relation 
of  master  and  servant,  and  therefore  furnishes  no  ground  for 
maintaining  this  action."  This  expresses  the  exact  principle 
of  this  case.  The  keeping  open  of  this  pathway  between  thb 
cars  was  a  permissive  privilege  (established  by  custom  in  this 
case)  granted  to  the  plaintiff,  of  which  he  availed  himself,  to 
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facilitate  his  labor  and  service,  and  is  connected  with  it  and 
the  relation  of  master  and  servant.  In  Seaver  v.  B.  &  M.  R.  R. 
Co.f  14  Gray,  466,  a  carpenter  employed  to  repair  the  fences, 
bridges,  etc.,  of  the  company  was  carried  to  his  work  on  the 
train,  and  was  injured  by  the  negligence  of  the  engineer,  or  of 
those  whose  duty  it  was  to  inspect  the  axles  of  the  cars.  It 
was  held  that  he  was  a  servant  of  the  company,  and  a  fellow- 
servant  of  the  engineer  and  the  others,  and  could  not  recover. 
The  case  of  Ryan  v.  Chicago  etc.  R.  R.  Co,,  23  Pa.  St.  384, 
is  closely  in  point.  The  plaintiff  was  a  common  laborer  em- 
ployed in  digging  and  filling  cars  with  gravel,  etc.  He  lived 
about  four  miles  distant  from  his  principal  work,  and  it  was 
usual  for  him  and  his  fellow-workmen  to  ride  on  a  gravel 
train  to  and  from  their  work,  and  while  being  so  carried  to  his 
work  he  was  injured  by  the  carelessness  of  those  in  manage- 
ment of  the  train.  It  was  held  that  he  was  a  mere  servant 
of  the  company,  with  the  privilege  of  riding,  as  a  part  of  his 
business  in  the  gravel  train,  which  was  one  of  the  instruments 
of  his  work;  and  that  he  sued  in  his  true  relation,  not  as  a 
passenger,  but  as  a  servant;  and  was  injured  by  the  careless- 
ness of  his  fellow-servants,  and  could  not  recover.  In  Tunney 
V.  Midland  R.  R.  Co.,  L.  R.  1  Com.  P.  289,  the  plaiutiflf  was  a 
laborer  with  others  to  assist  in  loading  a  pick-up  train,  and  it 
was  a  part  of  their  contract  of  service  that  they  should  be 
carried  to  and  from  their  work.  After  his  work  was  done  for 
the  day,  he  was  being  carried  to  the  place  of  his  residence, 
and  on  the  way  was  injured  by  the  negligence  of  the  man- 
agers of  the  train;  and  it  was  held  that  he  was  still  a  servant, 
and  could  not  recover  for  the  negligence  of  his  fellow-servants; 
and  the  case  GilUhannon  v.  S.  B.  R.  Corp.,  supra,  is  cited  as 
authority  by  Field,  queen's  counsel.  The  case  of  Higgins  v. 
H.  &  St.  J.  R.  R.  Co.,  36  Mo.  418,  is  an  extreme  case  in 
favor  of  this  principle.  The  plaintiff  had  been  employed  as 
a  brakeman,  but  had  ceased  work  for  a  considerable  time,  but 
had  not  been  paid  off.  He  hailed  a  train  and  took  his  place 
with  other  employees,  and  on  his  way  he  was  injured.  It  was 
held  that  he  was  still  an  employee,  and  that  his  case  did  not 
come  within  the  statute  relating  to  the  injury  of  passengers. 
In  Kansas  Pacific  R.  R.  Co.  v.  Salmon,  11  Kan.  83,  in  Russell  v. 
Hudson  River  R.  R.  Co.,  17  N.  Y.  134,  in  McQueen  v.  C.  B.  U.  P. 
R.  R.  Co.,  30  Kan.  689,  and  in  Vick  v.  New  York  etc.  R.  R.  Co., 
95  N.  Y.  267,  47  Am.  Rep.  36,  the  plaintiff  was  a  laborer,  be- 
ing carried  by  the  company  to  or  from  his  work,  and  was  in- 
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jured  by  the  negligence  of  those  in  charge  of  the  train;  and  it 
was  held  that  they  were  fellow-servants  with  him,  and  that  he 
could  not  recover:  See  also  Ross  v.  New  York  Central  etc.  R.  R. 
Co.,  5  Hun,  488. 

There  are  many  other  similar  cases,  but  they  need  not  be 
cited,  for  the  principle  is  sufficiently  established.  It  is  ques- 
tionable whether  any  case  conflicting  with  these  cases  can  be 
found.  There  are  cases  which  seem  to  conflict  with  them,  but 
they  are  those  in  which  the  facts  show  that  the  plaintiS"  was 
a  passenger  paying  fare,  or  from  whom  fare  could  have  been 
exacted.  But  if  perchance  there  are  such  cases,  we  think 
them  unreasonable,  and  are  not  disposed  to  follow  them. 
But,  again,  it  may  be  said  that  the  plaintiff  was  still  an  em- 
ployee because  he  was  attempting  to  use  the  pathway  between 
the  cars  as  the  only  customary  and  convenient  means  of  ac- 
cess to  and  exit  from  the  round-house  which  the  company  had 
provided  and  was  under  obligation  to  keep  open  and  safe  for 
him  and  his  fellow-workmen  when  he  was  injured.  In  Brydon 
v.  Stewart,  2  Macq.  30,  the  plaintiff  was  a  miner,  and  had  quit 
work  in  mutiny;  and  yet  the  master  was  held  bound  to  pro- 
vide his  safe  exit  from  the  mine  as  an  employee  or  servant. 
"We  conclude,  therefore,  that  the  plaintiff  when  injured  was 
an  employee  and  servant  of  the  company,  with  all  the  rights 
and  liabilities  implied  by  that  relation. 

2.  Being  an  employee  and  servant  of  the  company  at  the 
time  he  was  injured,  the  next  question  is,  whether  he  was  a 
co-employee  or  fellow-servant  of  those  in  the  management  of 
the  freight  train,  whose  negligence  caused  the  injury.  The 
allegation  of  the  complaint  is,  that  the  company  "  caused  the 
cars  to  be  jammed  together  by  one  of  its  locomotives,  without 
warning,"  etc.  Inferentially,  at  least,  the  negligence  was  on 
the  part  of  the  engineer  of  the  train,  who  was  in  charge  of 
said  locomotive.  But,  at  all  events,  those  in  the  management 
of  the  train,  whether  as  engineer,  brakeman,  or  conductor,  or 
one  of  them,  was  guilty  of  the  negligence.  By  virtue  of  that 
custom,  understanding,  or  contract  by  which  the  cars  were  to 
be  kept  open  for  the  passage  between  them  of  the  plaintiff 
and  others  employed  in  the  round-house,  the  plaintiff  was  at 
the  time  placed  in  connection  with  those  in  charge  of  the 
train,  and  was  specially  dependent  upon  their  due  care  and 
prudence  in  keeping  the  train  open  at  that  pathway.  It  was, 
the  plaintiff's  business  to  wipe  and  clean  the  engines  and 
prepare  them  for  the  road.     Those  whose  negligence  caused 
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his  injury  had  charge  of  such  an  engine,  through  whose  in- 
strumentality he  was  injured.  The  business  of  the  plaintiff 
and  that  of  him  or  those  whose  negligence  caused  his  injury 
were  not  very  remote  from  each  other,  or  in  very  different 
grade  or  department.  They  would  seem  to  be  rather  inti- 
mately connected.  Without  discussing  the  rule  that  has  been 
60  many  times  before  this  court,  we  are  satisfied  that  this 
case  falls  clearly  within  the  rule  of  co-employees  or  fellow- 
servants.  All  the  cases  above  cited  to  the  point  that  the 
plaintiff  was  an  employee  held,  also,  that  he  was  a  co-em- 
ployee of  those  in  charge  of  the  train,  and  he  had  nothing  to 
do  with  the  running  of  the  train  whatever,  but  was  simply  a 
common  laborer  on  the  track  of  the  road,  or  a  mechanic  mak- 
ing repairs.  The  fact  that  the  plaintiff  and  those  through 
whose  negligence  he  was  injured  are  engaged  in  different  de- 
partments of  the  same  service,  does  not  take  the  case  out  of 
the  rule:  Farwell  v.  Boston  etc.  R.  R.  Co.,  4  Met.  49;  38  Am. 
Dec.  339;  Foster  v.  M.  C.  R.  R.  Co.,  14  Minn.  360;  Manville  v. 
C.  cfc  T.  R.  R.  Co.,  11  Ohio  St.  417;  Whaalan  v.  M.  R.  &  L.  E. 
R.  R.  Co.,  8  Id.  249;  Ross  v.  New  Yorh  etc.  R.  R.  Co.,  5  Hun, 
488;  Mc Andrews  v.  Burns,  39  N.  J.  L.  117;  Wright  v.  New  York 
Central  R.  R.  Co.,  25  N.  Y.  562;  Coon  v.  S.  &  U.  R.  R.  Co.,  5 
Id.  492;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St.  432.  A 
member  of  a  repairing  gang  and  an  engine-driver  are  fellow- 
servants  within  this  rule :  Chicago  etc.  R.  R.  Co.  v.  Murphy,  53 
111.  336;  5  Am.  Rep.  48;  Rohback  v.  Pacific  R.  R.  Co.,  43  Mo. 
187;  a  master  mechanic  and  locomotive  engineer:  Hard  v. 
Vermont  etc.  R.  R.  Co.,  32  Vt.  473;  the  brakeman  of  one  train 
and  the  engineer  of  another:  Wright  v.  New  York  Central  R.  R. 
Co.,  supra;  a  watchman  at  a  street-crossing  and  a  switch- 
tender:  Sammon  v.  New  York  etc.  R.  R.  Co.,  62  N.  Y.  251;  an 
employee  crossing  the  track  on  his  way  to  work  and  the  engine- 
driver  who  backs  the  engine  upon  him:  Keyes  v.  Pennsylvania 
R.  R.  Co.,  1  Bannan's  Sup.  Ct.  Dig.  316;  a  car-repairer  and  a 
brakeman:  Nashville  etc.  R.  R.  Co.  v.  Foster,  10  Lea,  351 ;  11  Am. 
&  Eng.  R.  R.  Cas.  180;  a  mechanic  in  the  repair-shop  and  a 
brakeman:  Wonder  v.  Baltimore  etc.  R.  R.  Co.,  32  Md.  419;  3 
Am.  Rep.  143;  a  section-hand  and  the  engineer:  Clifford  v.  Old 
Colony  R.  R.  Co.,  141  Mass.  564;  Foster  v.  Railway  Co.,  supra; 
Collins  v.  St.  Paul  etc.  R.  R.  Co.,  30  Minn.  31;  Boldt  v.  New 
York  Central  R.  R.  Co.,  18  N.  Y.  432;  Blake  v.  Maine  Central 
R.  R.  Co.,  70  Me.  60;  a  track-man  and  baggage-man:  Moseley 
y.  Chamberlain,  18  Wis.  700;   section-man  and  brakeman: 
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Cooper  V.  M.  &  P.  du  C.  R.  R.  Co.,  23  Id.  668;  a  shoveler  on 
the  track  and  conductor:  Naylor  v.  Chicago  etc.  R'y  Co.,  53  Id. 
661;  Howland  v.  M.,  L.  S.,  &  W.  R.  R.  Co.,  54  Id.  226;  Heirie 
V.  Chicago  etc.  Ry  Co.,  58  Id.  525;  brakemen  and  train-men: 
Whitwam  v.  W.  &  M.  R.  R.  Co.,  58  Id.  408;  car-repairer  and 
train-men:  Luebke  v.  Chicago  etc.  R  R.  Co.,  63  Id.  91;  53  Am. 
Rep.  266;  a  track-walker  and  fireman:  Schultz  v.  Chicago  etc. 
R'y  Co.,  67  Wis.  616;  58  Am.  Rep.  881. 

Many  of  these  cases  are  cited  in  the  brief  of  respond- 
ent's counsel,  and  others  are  found  in  a  note  to  the  case  of 
McLeod  V.  Ginther,  8  Am.  &  Eng.  R.  R.  Cas.  162.  To  cite  any 
more  analogous  cases  is  unnecessary,  after  so  many  similar 
cases  have  been  decided  by  this  court.  It  is  too  clear  for  ar- 
gument that  the  plaintiff  and  those  whose  negligence  caused 
his  injury  were  co-employees  and  fellow-servants,  and  that  the 
complaint,  for  that  reason,  shows  no  cause  of  action  against 
the  company. 

The  last  point,  that  at  least  the  negligence  in  part  is 
charged  directly  against  the  company  as  the  violation  of  an 
absolute  duty  to  keep  that  pathway  open,  and  that  it  was  a 
question  for  the  jury  as  to  whose  negligence  caused  the  injury, 
is  not  in  the  case.  On  the  demurrer  to  the  complaint,  it  was 
the  duty  of  the  court  to  decide  whether  the  company  was  di- 
rectly charged  with  the  negligence,  or  its  employees;  and, 
having  decided  that  the  complaint  charged  the  managers  of 
the  freight  train  with  the  negligence  that  caused  the  plaintiff's 
injury,  it  decided  also  that  such  persons  were  the  fellow- 
servants  of  the  plaintiff.  We  think  the  county  court  decided 
correctly.  I  must  say  for  myself  that  I  regret  that  such  is  the 
rule;  but  it  has  been  so  long  established  and  so  often  re- 
affirmed by  this  court  that  it  is  now  protected  by  the  principle 
of  stare  decisis.  Besides  this,  the  legislature  of  this  state  has 
sanctioned  it  by  repealing  the  statute  which  abrogated  it. 

Taylor,  J.,  dissented. 

By  the  Court.  The  order  of  the  county  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 

The  groand  npon  which  Taylor,  J.,  dissented  was,  that  the  plaintiff  was 
not  in  the  employment  of  the  company  when  the  accident  happened,  and  it 
waa  argued  by  him  that  no  case  ' '  can  be  found  where  a  court  has  held  that  an ' 
employee  was  in  the  service  of  his  employer  so  as  to  subject  him  to  the  rule 
that  he  assumes  the  risk  of  his  employment  and  the  dangers  incident  thereto 
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from  the  carelessness  of  his  co-employees  while  coming  to  hia  place  of  em- 
ployment or  returning  therefrom,  unless  he  was  doing  bo  under  an  express  or 
implied  agreement  with  his  employer  to  carry  him  to  or  from  hia  place  of 
employment,  and  when  he  was  in  fact  being  so  carried  upon  the  cars  or  other 
means  of  transportation  furnished  by  his  employer.  In  all  the  cases  I  can 
find  in  which  that  precise  question  has  arisen,  the  courts  have  held  that  while 
going  to  and  returning  from  the  place  of  his  employment  after  his  day's  work 
was  finished  and  before  it  commenced  again  on  the  next  working-day,  he  was 
not  in  the  employ  of  the  master,  and  so  does  not  assume  the  risk  of  the  care- 
lessness or  neglect  of  the  other  employees  of  the  master."  The  following 
cases  are  cited  as  limiting  the  doctrine  to  the  rule  as  above  indicated,  and 
also  as  authorities  supporting  the  same:  Vick  v.  N.  T.  C.  dk  H.  R.  R.  Co., 
95  N.  Y.  267,  270;  47  Am.  Rep.  36;  Russell  v.  Hudson  R.  R.  Co.,  17  N.  Y. 
134;  Gillshannon  v.  S.  B.  R.  Corp.  10  Cush.  228;  Seaver  v.  B.  <&  M.  R. 
Co.,  14  Gray,  466;  Kansas  Pacific  R.  R.  Co.  v.  Salmon,  11  Kan.  83;  McQueen 
V.  C.  B.  U.  P.  R.  Co.,  30  Id.  689;  Higgins  v.  H.  &  St.  J.  R.  Co.,  36  Mo. 
432;  Baird  v.  Pettit,  70  Pa.  St.  477,  483;  BaU.  ds  O.  R.  R.  Co.  v.  State,  33 
Md.  542,  555;  Abell  v.  W.  M.  R.  Co.,  63  Id.  433,  441;  BrodericTe  v.  D.  U. 
Depot  Co.,  56  Mich.  261,  267,  268;  56  Am.  Rep.  382;  Hutchinson  v.  N.  Y.  <b 
B.  R.  Co.,  6  Eng.  R.  R.  Cas.  580,  588;  O'Donnell  v.  A.  V.  R.  Co.,  59  Pa.  St. 
239;  98  Am.  Dec.  336;  Russell  v.  H.  R.  R.  Co.,  5  Duer,  39,  and  explaining 
Brydon  v.  Stewart,  2  Macq.  30. 

Who  abb  and  abb  not  Fellow-sekvants:  Tierney  v.  Minneapolis  etc. 
R.  R.  Co.,  53  Am.  Rep.  35,  and  note  45;  note  to  Fisk  v.  Central  Padfic  R.  R. 
Co.,  1  Am.  St.  Rep.  31-33.  In  the  latter  note  is  cited  the  case  of  Keyes  v. 
Railway  Co.,  1  Bannan's  Sup.  Ct.  Dig.  316,  where  it  is  held  that  an  employee 
who  crosses  the  track  in  going  to  work  is  a  co-employee  with  the  engine-driver 
who  backs  the  train  upon  him.  In  Oilman  v.  Eastern  R.  R.  Co.,  87  Am.  Dec 
635,  and  Vide  v.  New  York  etc.  R.  R.  Co.,  47  Am.  Rep.  36,  it  was  held  that 
an  employee,  while  carried  to  and  from  work  on  the  employer's  train,  is  a 
co-employee  with  the  engineer  of  the  train. 


Claek  V,  Chicago  and  Northwestern   E't  Co. 

[70  Wisconsin,  593.] 
CioicPLAiNT  AOAINST  PcBLio  NtTiSANCE,  to  form  basis  of  action,  must  allego 
a  special  damage  peculiar  to  the  plaintiff,  and  resulting  from  an  injury 
of  a  diflferent  character  from  that  snfiered  by  the  rest  of  the  public;  nor 
must  the  damages  alleged  rest  entirely  in  contemplation. 

A  GENERAL  demurrer  to  the  complaint  was  sustained,  and 
from  the  order  thereon  the  plaintiff  appealed. 

Moses  Hooper^  for  the  appellant. 

JenkinSy  Winkler,  and  Smith,  for  the  respondent. 

Lyon,  J.     One  who  sustains   special   damage  peculiar  to 
himself,  either  in  person  or  in  property,  from  a  public  nui- 
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sance,  whether  such  damage  be  direct  or  consequential,  may 
recover  the  same  of  the  person  or  corporation  creating  or  main- 
taining such  nuisance.  But  it  is  essential  to  a  recovery  in 
such  case  that  the  plaintifif  prove  the  damages  are  special  to 
himself;  that  is,  that  they  result  from  an  injury  of  a  different 
character  from  the  injury  suflfercd  by  the  rest  of  the  public, 
and  not  a  part  of  the  common  injury  caused  by  the  nuisance. 
*'  It  is  not  enough,"  says  Mr.  Wood,  in  his  treatise  on  nui- 
sance, "that  he  has  sustained  more  damage  than  another;  it 
must  be  of  a  different  character,  special  and  apart  from  that 
which  the  public  in  general  sustains,  and  not  such  as  is  com- 
mon to  every  person  who  exercises  the  right  that  is  injured." 
The  above  proposition  is  well-settled  law:  See  Wood  on  Nui- 
sance, sec.  646,  and  cases  cited  in  notes. 

It  is  sometimes  diflBcult  to  determine,  under  the  above  rule, 
whether  an  alleged  injury  to  an  individual,  caused  by  a  com- 
mon nuisance,  is  or  is  not  of  a  kind  that  gives  him  a  private 
action  to  recover  damages  therefor.  To  aid  in  determining 
that  question,  other  rules  have  been  laid  down  by  the  courts 
and  text-writers,  one  of  which  is,  that  a  distinction  must  be 
made  between  actual  present  damages  and  those  which  rest  in 
contemplation.  While  in  a  proper  case  the  former  may  be  re- 
covered in  a  private  action,  the  latter  cannot:  Wood  on  Nui- 
sance, sec.  659.  A  man  may  desire  to  do  any  given  thing,  and 
may  be  able  to  show  that  he  would  have  saved  a  certain  sum 
of  money  could  he  have  performed  the  desired  act.  In  one 
sense  he  has  suffered  damage  because  of  such  inability.  This, 
however,  is  purely  contemplative  damage.  But  when  he  en- 
deavors to  do  an  act  and  fails,  and  suffers  loss  thereby,  this 
may  be  actual,  present  damage,  within  the  above  rule.  Under 
this  rule,  a  mere  obstruction  to  a  highway  on  which  a  person 
desires  to  travel,  but  who  makes  no  attempt  to  do  so,  although 
it  exposes  him  to  inconvenience  and  loss,  is  not  ground  for  a 
private  action  for  damages.  Such  damages  rest  in  contempla- 
tion, within  the  meaning  of  the  rule. 

It  is  believed  that  every  case  in  this  court  in  which  private 
actions  for  damages  resulting  from  common  nuisances,  or  for 
injunctions  to  restrain  their  erection,  have  been  sustained, 
comes  fairly  within  the  rule  first  above  stated,  and  that  none 
of  them  trench  upon  the  rule  last  stated;  that  is  to  say, 
in  each  case  actual,  present  damages,  special  and  peculiar  to ' 
the  plaintiff,  were  proved.  Thus  the  alleged  nuisance  in  Wal- 
ker V.  Shepardaon,  2  Wis.  384,  60  Am.  Dec.  423,  greatly  im- 
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paired  the  value  and  lawful  use  by  the  complainant  of  hi» 
wharf.  In  Barnes  v.  Racine,  4  Wis.  454,  it  interfered  with  the 
convenient  use  of  the  plaintiff's  lots,  wharfs,  ship-yards,  and 
mills,  and  impaired  their  value.  In  Williams  v.  Smithy  22  Id. 
594,  it  cut  off  (or  would  have  done  so)  the  only  way  of  access 
to  the  premises  of  plaintiffs.  In  Enos  v.  Hamilton,  27  Id.  256^ 
it  shut  off  access  to  plaintiff's  mill,  and  deprived  him  of  the 
use  thereof,  and  prevented  him  from  seasonably  stocking  it  for 
future  work.  In  Wisconsin  River  Imp.  Co.  v.  Lyons,  30  Id.  61, 
it  caused  a  loss  to  the  plaintiff  of  six  hundred  dollars  in  tolls. 
In  Greene  v.  Nunnemacher,  36  Id.  50,  it  drove  customers  from 
the  plaintiff's  saloon  and  tavern,  diminished  his  profits,  and 
injured  the  health  of  himself  and  family.  And  in  Gates  v.  N. 
P.  R.  R.  Co.,  64  Id.  64,  it  stopped  or  delayed  the  boats  and 
rafts  of  the  plaintiff  in  their  actual  passage  down  a  navigable 
river,  to  his  great  damage. 

The  complaint  in  this  action  contains  no  averments  bring- 
ing it  within  either  of  the  above  cases,  nor,  it  is  believed, 
within  any  other  case  ever  decided  by  this  court.  The  com- 
plaint herein  alleges  that  the  plaintiff  owns  a  steam-yacht, 
upon  which  he  desires  to  travel  daily  and  carry  passengers 
between  Neenah  and  Appleton;  that  in  his  business  of  a  man- 
ufacturer he  is  largely  interested  in  transporting  freight  up 
and  down  the  Fox  River,  past  the  point  where  defendant's 
bridge  is  located,  and  would  transport  such  freight  by  river 
but  for  the  bridge;  but  now,  boat,  passengers,  and  freight  have 
to  take  a  circuitous  route  by  reason  of  the  bridge.  The  com- 
plaint fails  to  state  where  the  plaintiff's  business  is  carried 
on,  or  that  he  owns  any  property  affected  by  the  alleged 
nuisance,  or  that  he  has  ever  made  any  attempt  to  pass  the 
bridge,  or  that  he  has  any  riparian  rights  affected  by  it.  The 
whole  substance  of  the  complaint  is,  that  the  plaintiff  desires 
to  navigate  the  Fox  River  where  the  bridge  stands,  with  his 
yacht,  and  to  transport  passengers  and  freight  up  and  down 
the  river  at  that  point,  but  cannot  do  so  because  of  the  bridge, 
and  is  compelled  to  take  a  longer  route  to  reach  desired 
points.  If  there  is  any  element  of  special  damage  alleged  in 
the  complaint,  —  damage  not  suffered  by  the  whole  public 
who  navigate  or  may  desire  to  navigate  Fox  River  between 
the  same  points,  —  we  have  failed  to  discover  it.  Moreover, 
the  damages  alleged  rest  entirely  in  contemplation,  within  the 
rule  above  stated. 

We  are  satisfied  that  the  complaint  fails  to  state  a  cause  of 
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action  for  private  damages,  and  hence  that  the  circuit  court 
properly  sustained  the  demurrer  thereto. 
By  the  Court.    Order  afl&rmed. 


Damage  must  be  Special  and  Pecttliab  to  Pbbson  to  Enabls  Htm  to 
Maintain  Action  for  Common  Nttisance:  Brown  v.  WcOson,  74  Am.  Deo. 
482,  and  note  4S4;  and  see  also,  to  substantially  the  same  effect,  note  to  8.  O. 
R.  R.  Co.  V.  Mowe  and  Philpot,  73  Id.  786.  And  see  Price  v.  Orate,  4  Am. 
St.  Rep.  501,  and  note. 


SCHWEIOKHART    V,    StUBWB. 

[71  Wisconsin,  LJ 

Iv  CoTTNTKBCLAiM  STATES  Facts  which  would  constitute  an  affirmative  caoM 
of  action  but  it  is  indefinite  and  uncertain  as  to  the  amount  of  damages 
sustained,  its  defects  should  be  taken  advantage  of  by  motion  that  it  b« 
made  more  definite  and  certain,  and  not  by  demurrer. 

CovNTEBCLAiM.  —  In  Action  ON  CoNT&ACi  for  fumishing  boilding-stone, 
a  counterclaim  for  damages  for  delay  in  fumishing  the  material,  which 
states  that  defendant  was  ready  and  willing  to  receive  the  same,  and 
otherwise  states  a  good  afiirmative  cause  of  action,  need  not  aver  that 
he  was  ready  to  pay  for  the  stone,  as  his  contract  is  sufficient  as  to  his 
liability  and  plaintiff 's  payment  on  delivery. 

Id.  —  In  Action  on  Contract  to  furnish  building-stone,  defendant  may 
counterclaim  for  damages  for  delay  in  delivering  and  failure  to  deliver  a 
part  of  such  stone,  though  he  received  that  delivered  without  objection, 
and  used  it  so  that  it  could  not  be  returned. 

Fiebing  and  Killilea,  for  the  appellant. 
Stark  and  Sutherland^  for  the  respondents. 

Obton,  J.  The  respondents  were  engaged  in  quarrying  and 
dealing  in  building-stone.  The  appellant  had  contracted  to 
build  a  county  jail  for  Milwaukee  County.  The  respondents 
agreed  to  deliver  to  the  appellant,  in  the  city  of  Milwaukee, 
"all  the  building-stone  needed  or  required  by  [him]  in  or 
about  the  erection  or  construction  of  said  jail  building,' 
promptly  and  punctually,  whenever  [he]  might  want  the 
eame  for  such  purpose,  and  without  any  delay  on  their  part," 
at  certain  agreed  rates.  This  action  is  for  the  recovery  of  the 
balance  unpaid  for  the  delivery  of  said  stone.  The  appellant 
answered,  among  other  things,  by  way  of  counterclaim,  "  that 
said  plaintiffs  have  neglected  and  failed  to  perform  said  agree- 
ment on  their  part,  in  that  they  did  not  furnish  and  deliver 
such  stone  promptly  and  punctually  when  the  same  was' 
wanted  and  needed  by  this  defendant  for  such  purpose,  as 
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they  had  agreed  and  bound  themselves  to  do,  but  compelled 
him  to  wait  for  such  stone  for  an  unreasonably  long  time  after 
they  had  been  requested  and  ordered  by  this  defendant  to 
deliver  the  same;  that  this  defendant,  at  said  times,  as  the 
plaintiffs  well  knew,  was  at  work  upon  such  building  with  a 
large  number  of  men,  and  that  by  reason  of  such  failure, 
fault,  and  neglect  on  part  of  said  plaintiffs  in  not  delivering 
euch  stone  promptly  and  punctually,  as  they  had  so  bound 
themselves  and  agreed  to  do,  this  defendant  was  actually  and 
necessarily  hindered  and  delayed  in  executing  and  completing 
such  work,  and  by  reason  of  said  premises  suffered  and  sus- 
tained great  loss  of  time,  ....  and  necessarily  incurred  an 
expense  of  about  four  hundred  dollars,  in  that  he  was  com- 
pelled to  and  actually  did  procure  and  purchase  such  stone 
elsewhere,  all  of  which  to  the  great  damage  of  this  defendant, 
for  which  he  claims  the  sum  of  four  hundred  dollars."  The 
defendant  prays  that  the  plaintiffs'  complaint  be  dismissed, 
and  for  judgment  against  the  plaintiffs  upon  his  counterclaim 
for  four  hundred  dollars  and  costs.  The  plaintiffs  replied  to 
eaid  counterclaim  that  they  did  deliver  such  stone  as  agreed, 
and  that  the  same  was  received  by  said  defendant  without 
objection.  On  the  trial,  the  respondents  objected  to  any  evi- 
dence of  said  counterclaim,  "because  it  does  not  state  facta 
sufficient  to  constitute  a  counterclaim,"  and  the  court  sus- 
tained said  objection,  and  directed  the  jury  to  render  a  verdict 
for  the  plaintiffs  for  the  amount  of  their  claim.  On  this 
appeal,  the  alleged  error  of  sustaining  the  objection  to  any 
evidence  of  said  counterclaim  is  the  main  ground  urged  for 
the  reversal  of  the  judgment,  and  it  is  unnecessary  to  con- 
sider any  other.  Those  parts  of  the  answer  pertinent  to  this 
question  have  only  been  quoted.  To  sustain  this  ruling  of  the 
court,  the  respondents'  counsel  contends:  — 

1.  That  the  counterclaim  as  to  the  breach  and  damages 
incurred  thereby  is  too  indefinite  to  constitute  a  substantive 
cause  of  action,  and  that  it  should  allege  with  distinctness 
the  nature  of  the  damages  sustained,  and  the  definite  dam- 
ages sustained.  In  view  of  the  well-established  rule,  that  on 
a  demurrer  ore  tenus  the  pleading  should  be  liberally  con- 
strued, we  think  that  this  counterclaim  states  the  main  facts 
which  would  constitute  an  affirmative  cause  of  action.  It 
states  that  by  the  unreasonable  delay  the  defendant  suffered 
damages  in  the  sum  of  four  hundred  dollars,  by  loss  of  time 
and  expenses.     The  building  was  delayed  by  it,  and  the  de- 
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fendant  had  many  hands  employed,  and  that  he  was  compelled 
to  procure  stone  elsewhere,  etc.  If,  as  to  these  facts,  the 
counterclaim  is  too  indefinite  and  uncertain,  the  remedy  is 
pointed  out  by  the  statute.  A  motion  may  be  made  to  com- 
pel the  defendant  to  make  it  more  definite  and  certain:  R.  S., 
sec.  2683. 

2.  That  the  counterclaim  ought  to  state  that  the  defendant 
was  ready  and  willing  to  receive  the  stone  at  the  proper  time 
and  to  pay  for  the  same.  As  to  his  being  ready  to  receive  the 
same,  the  defendant  alleges  that  he  particularly  requested 
and  ordered  the  delivery  of  the  stone  under  the  contract;  and 
as  to  his  being  ready  to  pay  for  the  same,  his  contract  is  suffi- 
cient as  to  his  liability  and  the  plaintiffs'  security  for  payment 
on  delivery. 

3.  The  third  contention  is  the  main  one, — that  the  answer 
shows  that  the  defendant  received  the  stone  without  objection 
and  had  used  them,  so  that  they  could  not  be  returned;  and  that 
therefore  he  could  not  counterclaim  for  damages  for  the  delay. 
That  which  was  recoupment  in  New  York  and  some  other 
states  before  the  codes  is  now  a  counterclaim  under  the  stat- 
ute: 1.  "A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action  ": 
R.  S.,  sec.  2656.  The  doctrine  of  recoupment  would  seem 
to  be  most  applicable  to  just  such  a  case  as  this:  "The  right 
of  the  defendant  in  the  same  action  to  claim  damages  from 
the  plaintiff,  either  because  he  has  not  complied  with  some 
cross-obligation  of  the  contract  upon  which  he  sues,  or  because 
he  has  violated  some  duty  which  the  law  imposed  upon  him 
in  the  making  or  performance  of  the  contract ":  McAllister  v. 
Reah,  4  Wend.  483;  McAllister  v.  Reab,  8  Id.  109;  Mayor  v. 
Mabie,  13  N.  Y.  151;  Epperly  v.  Bailey,  3  Ind.  72;  Robertson 
V.  Davenport,  27  Ala.  574;  Wheat  y.Dotson,  12  Ark.  699;  Culver 
V.  Blake,  6  B.  Mon.  528;  Ward  v.  Fellers,  3  Mich.  281;  Big- 
gins V.  Lee,  16  111.  495.  But  there  was  a  limitation  to  recoup- 
ment which  does  not  exist  in  the  statutory  counterclaim  in  this 
class  of  cases.  The  damages  were  limited  to  defeat  the  plain- 
tifi's  claim,  and  for  no  excess,  and  no  action  could  be  brought 
for  the  excess.  At  least  it  was  so  held  in  many  of  the  states. 
The  very  nature  of  recoupment  was  such  that,  aside  from  it, 
the  plaintiff  might  be  entitled  to  recover;  but  against  such  re- 
covery, the  defendant  might  recoup  his  damages  on  account' 
of  the  plaintiff's  violation  of  the  contract.     It  is  peculiarly  ap- 
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plicable  to  that  class  of  cases  where  the  plaintiff  is  bound  to- 
deliver  certain  material  necessary  to  some  work  or  engagement 
of  the  defendant,  and  which  he  well  knows  he  must  receive 
even  long  after  the  time  fixed  by  the  contract,  or  suffer  far 
greater  damages  than  by  the  mere  delay  of  delivery.  In  such. 
a  case,  the  plaintiff  may  be  entitled  to  recover  on  the  ground 
that  the  defendant  had  received  and  used  the  material,  and: 
the  defendant  be  entitled  to  recoup  his  damages  suffered  by 
the  delay  or  any  other  violation  of  the  contract  by  the  plain- 
tiff, to  the  extent  of  the  plaintiff's  claim.  The  substitution  of 
the  statutory  counterclaim  in  such  cases  does  not  change  its 
nature  in  these  respects.  This  doctrine  has  been  so  long  estab- 
lished in  this  state,  we  need  not  go  to  other  states  for  author- 
ity. 

In  Getty  v.  Rountree,  2  Finn.  379,  54  Am.  Dec.  138,  the  plain- 
tiff, as  the  manufacturer,  contracted  to  deliver  to  the  defend- 
ant a  pump  designed  to  exhaust  water  from  a  mine,  and  thero 
was  an  implied  warranty  that  it  would  answer  the  purpose- 
for  which  it  was  intended;  the  defendant  received  and  used  the 
pump,  and  in  an  action  for  its  price  he  was  allowed  to  reduce 
it  by  his  damages  for  its  failure  to  work  well  by  reason  of  its 
improper  construction.  The  court  says:  "To  return  it  and  re- 
sort to  an  action  for  the  recovery  of  their  money  paid  would 
have  been  but  adding  to  their  losses."  The  case  of  Fisk  v. 
Tank,  12  Wis.  276,  78  Am.  Dec.  737,  was  decided  upon  the  au- 
thority of  the  above  case,  and  is  especially  applicable  to  this 
case.  That  was  an  action  for  breach  of  a  contract  to  make 
and  set  up  on  a  steamboat,  engines,  etc.,  suitable  for  propel- 
ling the  same,  and  for  damages  by  delay  and  defective  cour- 
Btruction.     The  engine  was  received  and  used. 

One  of  the  points  made  by  the  counsel  in  that  case  was^ 
that  "  the  machinery  was  accepted  and  reduced  to  use  by  the 
plaintiff  without  any  sufficient  notice  that  he  would  claim 
damages."  That  is  the  main  point  made  by  the  respondent's 
counsel  in  this  case.  After  that  case,  the  doctrine  ought  to- 
have  been  treated  as  settled  for  this  state,  for  the  arguments 
and  opinion  are  very  full  and  elaborate.  This  doctrine  is 
equally  favorable  to  the  vendor,  for  where  the  contract  is  ap- 
portionable,  as  in  this  case,  and  after  the  delivery  of  part  and 
on  failure  to  deliver  the  whole,  he  may  sue  for  the  contract 
price  of  that  already  delivered,  and  the  defendant  may  counter- 
claim his  damages  against  the  plaintiff's  claim  for  the  violation 
of  the  contract  in  not  delivering  the  whole:  Goodwin  y.Merrilly 

Am.  St.  Rep.,  Vol.  V.— 13 
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13  Wis.  659.  In  Ketchum  v.  WelU,  19  Id.  34,  the  contract  was 
to  deliver  stave  bolts  to  the  defendants^  to  be  manufactured 
into  barrels.  Those  received  and  used  were  not  of  good  quality, 
and  the  defendant  was  allowed  to  counterclaim  his  damages 
against  the  price  of  those  delivered.  The  cases  in  this  court 
cited  by  the  learned  counsel  of  the  respondents  to  this  point 
are  not  applicable  to  such  a  case.  The  plaintiffs  knew  for 
what  purpose  the  stone  they  were  to  deliver  was  to  be  used,  and 
are  presumed  to  have  known  the  consequences  of  the  delay. 
This  case  is  a  strong  one  for  the  application  of  this  doctrine. 
The  defendant  was  compelled  to  receive  the  stone,  although 
out  of  time,  or  suffer  still  greater  loss.  The  objection  to  any 
evidence  under  the  counterclaim  ought  to  have  been  overruled, 
for  the  counterclaim  was  clearly  sufi&cient. 

By  the  Court.  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  is  remanded  to  the  superior  court  of 
Milwaukee  County  for  a  new  trial. 


Dauaqes  roB  Failubb  to  Execute  or  for  delay  in  ezecntiiig  a  contract 
at  the  time  stipulated  may  be  recouped  in  an  action  to  recover  the  contract 
price:  Ahbot  v.  Oatchj  71  Am.  Dec.  635,  and  note  644;  Oriffin  v.  Cdver,  69  Id. 
718. 

Coui?TEECLAlM  IS  THB  SUBJECT  OF  A  NoTB  to  Woodrvffv.  Oamtr,  89  Am. 
Deo.  482-489. 


Geeen  V.  Batson. 

[71  Wisconsin,  54.] 
Pasol  Bvidxnce  07  Wa£banty  OuTsn)E  OF  Dkeo. — Damages  aocming 
from  breach  of  warranty  of  the  quality  of  land  conveyed  by  deed  may 
be  proved  by  parol,  to  defeat  an  action  on  a  note  for  a  portion  of  the  pur- 
chase price,  and  this,  though  the  deed  contains  only  the  ordinary  and 
usual  covenants,  and  the  covenant  as  to  quality  is  not  in  writing. 

Runah  and  Dunlapf  and  George  E.  Sutherland^  for  the  ap- 
pellant. 

Waring,  Eichataedt,  and  Niskem,  for  the  respondent. 

Orton,  J.  This  action  was  brought  to  recover  the  unpaid 
balance  of  a  four-hundred-dollar  note,  given  by  the  defend- 
ants to  the  plaintiff  as  the  difference  on  an  exchange  or  trade 
of  lands.  The  defense  was,  that  the  plaintiff,  as  an  in- 
ducement to  the  trade,  represented,  stated,  and  warranted  to 
the  defendants,  immediately  before   said  sale,  that  part  of 
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said  land — being  about  forty  acres — was  and  were  good  hay 
meadow;  that  said  lands  were  then  covered  with  snow,  so  that 
they  could  not  be  examined  so  as  to  ascertain  their  character 
in  that  respect,  and  the  defendant  did  not  know  of  their  char- 
acter as  hay  meadow  or  otherwise,  except  what  the  plaintiff 
had  so  told,  represented,  and  warranted,  and  that  it  was  im- 
possible for  him  then  to  see  or  know  that  the  plaintiff's  state- 
ments, representations,  and  warranty  were  false  and  not  true; 
an,d  that,  putting  faith,  confidence,  and  reliance  in  and  upon 
such  statements,  representations,  and  warranty,  and  believing 
the  same  to  be  true,  the  defendants  made  the  said  trade  or 
exchange  and  gave  the  said  notes  as  the  supposed  difference 
between  the  value  of  said  tracts  of  land;  that  in  fact  and 
truth  said  lands  were  not  as  they  were  so  stated,  represented, 
and  warranted  to  be,  and  that  not  more  than  fifteen  acres  of 
said  land  were  good  hay  meadow,  or  would  produce  or  raise 
good  hay,  but  were  nearly  or  wholly  worthless,  and  of  much  less 
value  than  they  would  have  been  if  they  had  been  as  so  stated, 
represented,  and  warranted,  and  were  worth  $250  less  than 
they  would  have  been  had  they  been  as  so  stated,  represented, 
and  warranted;  and  that  the  defendants  were  thereby  damaged 
in  said  sum  of  $250,  which  they  recouped  against  the  plain- 
tiff's claim;  and  no  judgment  for  any  excess  is  demanded. 
On  the  trial  the  defendants  made  many  attempts  and  asked 
many  questions  to  prove  the  said  false  statements,  represen- 
tations, and  warranty  set  forth  in  their  answer;  but  on  ob- 
jection,—  1.  That  it  is  parol  evidence  in  regard  to  the  sale 
of  land;  and  2.  That  it  appears  in  the  deed  there  are 
several  warranties,  and  you  cannot  add  other  warranties  by 
parol, —  the  court  ruled  out  all  of  such  evidence,  and,  on  mo- 
tion, directed  a  verdict  for  the  plaintiff  for  the  whole  amount 
of  his  claim.  From  the  judgment  entered  upon  said  verdict 
this  appeal  is  taken. 

If  this  defense  may  be  proved  by  parol,  then  there  is  no 
question  but  what  it  constitutes  recoupment, — "the  right 
of  the  defendant,  in  the  same  action,  to  claim  damages  from 
the  plaintiff,  either  because  he  has  not  complied  with  some 
cross-obligation  of  the  contract  upon  which  he  sues,  or  because 
he  has  violated  some  duty  which  the  law  imposed  upon  him  in 
the  making  or  performance  of  that  contract":  Schweickhart  v. 
Stuewe,  71  Wis.  1  [ante,  p.  190].  The  question,  therefore,  pre- 
sented by  the  numerous  exceptions  is  narrowed  down  to  this: 
May  the  damages  accruing  to  the  defendants  from  the  breach 
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of  the  plaintiff's  warranty  of  the  quality  of  the  land  conveyed  to 
the  defendants,  by  deed  in  this  exchange  of  land,  be  proved  by 
parol  to  defeat  the  plaintiff's  claim?  The  circuit  court  held 
that  they  could  not.  The  ground  assumed  by  the  learned 
counsel  of  the  respondent  is,  that  the  deed  contained  all  the 
covenants  which  could  be  proved;  and  the  contract  of  the 
parties  being  in  writing,  parol  evidence  could  not  be  given  to 
alter,  vary,  change,  or  add  to  it.  As  a  general  rule,  when  the 
contract  of  the  parties  is  reduced  to  writing  and  is  apparently 
complete,  the  written  instrument  is  supposed  to  contain  the 
whole  contract,  and  it  cannot  be  varied  by  parol.  This  per- 
haps is  the  universal  rule  in  respect  to  contracts  relating  to 
personal  property.  But  contracts  in  respect  to  the  sale  and 
conveyance  of  land  form  an  exception  to  this  general  and 
salutary  rule.  It  might  be  more  proper  to  say  that  such  con- 
tracts do  not  come  within  the  general  rule.  Preceding  the 
conveyance,  there  is,  of  course,  always  an  agreement  of  sale. 
The  deed  may  contain  a  very  small  part  of  such  contract. 
The  deed  is  made  only  in  execution  of  the  contract.  It  does 
not  attempt  to  state  the  entire  agreement  in  respect  to  the 
subject-matter,  but  is  merely  adapted  to  transfer  the  title  in 
part  execution  of  the  contract,  and  is  manifestly  incomplete. 
Deeds  are  supposed  to  contain  only  the  ordinary  covenants  of 
title,  and  seldom,  if  ever,  contain  a  covenant  of  warranty  in 
respect  to  the  quality  of  the  land.  This  deed  is  in  the  ordi- 
nary form,  and  contains  only  the  ordinary  covenants.  There- 
fore an  agreement  or  covenant  of  warranty  as  to  the  quality 
of  the  land,  and  as  to  many  other  things  which  were  a  part 
of  the  prior  or  contemporaneous  agreement  of  sale,  may  be 
shown  by  parol.  Such  evidence  does  not  affect  the  deed  or 
change  it  in  any  respect. 

This  court  has  recognized  this  exception  in  respect  to  deeds 
of  conveyance  in  Hahn  v.  Doolittle,  18  Wis.  196;  76  Am.  Dec. 
757;  and  in  Hubbard  v.  Marshall,  50  Wis.  326.  This  is  the 
general  doctrine  of  the  courts  of  this  country:  Wood  on  Pre- 
sumptive Evidence,  5690;  2  Wharton  on  Evidence,  sec.  1026; 
Chapin  v.  Dobson,  78  N.  Y.  74;  34  Am.  Rep.  512.  The  doc- 
trine is  well  expressed  in  MiUer  v.  Fichthorn,  31  Pa.  St.  260: 
"A  conveyance  of  land  may  be  complete  for  its  purpose, 
which  is  to  declare  and  prove  the  fact  of  conveyance;  yet  very 
naturally  and  commonly  it  is  but  a  part  execution  of  a  prior 
contract,  and  parol  evidence  is  admissible  to  show  the  true 
consideration  for  which  it  was  given,  and  all  other  parts  of  the 
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transaction,  provided  the  fact  of  conveyance  be  not  affected 
by  it":  Carr  v.  Dooley,  119  Mass.  294;  McCormichv.  Cheevers, 
124  Id.  262.  In  Ludeke  v.  Sutherland,  87  111.  481,  29  Am. 
Rep.  66,  the  sale  and  the  conveyance  were  for  140  acres  of 
land,  and,  as  a  part  of  the  agreement  of  sale,  if  on  a  resurvey 
the  tract  should  contain  more  than  140  acres,  the  grantee  was 
to  pay  for  it  at  the  same  rate,  and  if  less,  the  grantor  should 
restore  the  excess  paid  or  promised.  This  agreement  was 
allowed  to  be  proved  by  parol,  and  such  excess  was  recouped 
against  the  note  of  the  grantee  in  suit.  In  Buzzell  v.  Willard, 
44  Vt.  44,  it  was  part  of  the  contract  of  sale  that  the  grantor 
should  put  a  wheel  into  the  mill.  It  was  allowed  to  be  proved 
by  parol:  See  also  Ingersoll  v.  Truebody,  40  Cal.  603;  Kings- 
bury V.  Moses,  45  N.  H.  223.  It  is  useless  to  prolong  the  cita- 
tion of  authorities  beyond  the  above,  which  were  furnished  by 
the  counsel  of  the  appellant.  This  doctrine  is  not  shaken  or 
even  affected  by  the  authorities  in  the  brief  of  the  respond- 
ent's counsel.  They  relate  to  agreements  which  are  supposed 
to  be  wholly  reduced  to  writing,  and  in  respect  to  personal 
property  and  other  transactions. 

By  the  Court.    The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Parol  Evidence,  when  Admissible  to  Show  Wakeantt  Outside  op 
Contract.  —  No  rule  of  law  is  better  settled  or  more  firmly  established  than 
that,  where  a  contract  for  the  sale  of  property  is  reduced  to  writing,  it  is  not 
competent  for  the  parties  to  introduce  parol  evidence  to  ingraft  new  terms 
or  conditions  thereon  in  the  nature  of  a  warranty.  No  citation  of  authority 
is  needed  to  substantiate  the  rule  that  where,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  the  parties  have  deliberately  put  their  contract  into  a  writ- 
ing, which  is  evidently  complete  in  itself,  and  couched  in  such  language  as 
imports  a  legal  obligation,  it  is  conclusively  presumed  that  they  have  intro- 
duced into  the  written  instrument  all  material  terms  and  circumstances 
relating  thereto,  and  consequently  all  prior  conversations  and  negotiations  are 
deemed  to  be  merged  therein,  and  parol  evidence  of  conversations  held  be- 
tween the  parties,  or  of  declarations  made  by  either  of  them,  whether  before 
or  after  the  completion  of  the  contract,  will  be  rejected.  But  where  the 
contract  as  expressed  in  the  writing  is  manifestly  incomplete,  parol  evidence 
is  admissible  to  show  a  contemporaneous  agreement  that  the  property  should 
be  of  a  particular  quality,  kind,  or  quantity;  or  if  such  contract  consists  of 
an  informal  bill  or  receipt  not  intended  to  embrace  the  entire  contract,  parol 
evidence  of  a  warranty  is  admissible:  Bahn  v.  Doolittle,  18  Wis.  196;  86  Am. 
Dec.  757;  C/tapm  v.  Dobson,  78  N.  Y.  74;  34  Am.  Rep.  512;  BcUtemian  v. 
Pierce,  3  Hill,  171;  Stacy  v.  Kemp,  97  Mass.  168;  Atioaterv.  Clancy,  107  Id. 
369;  Hogim  v.  Plympton,  11  Pick.  97;  Scoti  v.  Svxet,  2  G.  Greene,  224. 
Perhaps  the  leading  case  on  this  topic  is  that  of  Chapin  v.  Dobson,  supra. 
In  that  case,  the  parties  entered  into  a  parol  agreement  that  plaintiff  should 
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furnish  defendant  with  certain  machinery  at  a  designated  price,  and  that 
defendant  shoold  accept  and  pay  for  the  same  in  a  specified  manner,  and 
that  plaintifiF  should  guarantee  the  machines  to  do  plaintiff's  work  satisfac- 
torily. This  agreement  was  put  into  writing  and  signed  without  including 
the  guaranty,  and  the  court  held  that  it  was  competent  to  admit  parol  evi- 
dence to  add  the  guaranty,  placing  its  judgment  upon  the  ground  that  the 
agreement  was  collateral,  and  that  the  written  contract  was  manifestly  in- 
complete, as  it  was  in  fact  found  to  be,  both  by  the  referee  and  by  the  court. 
In  a  late  case  in  Iowa,  the  doctrine  of  the  New  York  case  is  expressly  repu- 
diated, and  we  think  with  good  reason.  In  the  Iowa  case  it  was  held  that 
in  the  absence  of  fraud,  accident,  or  mistake  it  was  incompetent  to  show  a 
parol  warranty  of  agricultural  implements  sold  by  written  contract  contain- 
ing no  warranty :  Mast  v.  Pearce,  43  Am.  Rep.  126,  and  see  the  note  thereto 
at  page  128.  Cases  are  found,  however,  which  maintain  that  where  the  con- 
tract of  sale  is  incomplete,  a  parol  warranty  may  be  shown,  as  where,  in  the 
sale  of  a  horse,  a  bill  of  sale  is  given  and  a  receipt  taken  for  the  purchase 
price,  parol  evidence  is  admissible  to  show  that  the  seller  at  the  time  of  the 
sale  warranted  the  horse  to  be  sound,  as  that  did  not  contradict  or  vary  the 
writing:  Hersam  v.  Henderson,  21  N.  H.  224;  53  Am.  Dec.  185;  Perrine  v. 
Cooley,  39  N.  J.  L.  449;  FilBns  v.  Why  land,  24  Barb.  379.  So  where  a  bill 
of  parcels  merely  shows  a  sale  of  cloves  without  designating  any  particular 
kind,  it  may  be  shown  by  parol  what  kind  of  cloves  were  exhibited  as  a 
sample  at  the  time  of  the  sale:  Bradford  v.  Manly,  13  Mass.  139,  140;  7  Am. 
Dec.  122.  Or  where  the  seller  agreed  in  writing  to  ship  to  the  buyer  a  cer- 
tain qmmtity  of  "  good  fine  wine,"  parol  evidence  is  admissible  to  show  the 
actual  terms  of  the  sale,  and  that  the  wine  shipped  was  that  selected  by  the 
buyer  himself:  Hogins  v.  Plympton,  11  Pick.  97.  Where  tobacco  is  sold  by 
sample,  and  it  is  warranted  that  that  furnished  shall  be  like  the  sample  ex- 
hibited, and  a  receipted  bill  of  parcels  is  given  by  the  seller,  it  is  not  such  a 
memorandum  of  the  contract  of  sale  as  will  exclude  parol  evidence  of  the 
warranty  and  the  breach  thereof:  Atwater  v.  Clancy,  107  Mass.  369.  And 
under  the  same  circumstances,  parol  evidence  was  admitted  to  show  a  verba] 
warranty  that  hops  sold  should  be  "of  the  first  quality  ":  Wallace  v.  Rogers, 
2  N.  H.  606.  So  where  a  sale  was  made  with  warranty,  but  was  made  ver- 
bally and  upon  credit,  and  the  seller  afterwards  sent  a  written  bill  of  sale  to 
the  buyer,  stating  quantity  and  price  only,  and  then  shipped  the  goods,  it 
was  held  that  parol  evidence  was  competent  to  show  the  verbal  warranty: 
Foot  V.  BentUy,  44  N.  Y.  166;  4  Am.  Rep.  652.  In  an  action  on  a  note  given 
for  a  patent  right  to  make  fanning-mills,  which  were  verbally  warranted  to 
do  good  work,  parol  evidence  is  admissible  to  show  that  such  mills,  made 
after  the  model  on  which  the  letters  patent  issued,  were  worthless,  and  thus 
defeat  the  consideration  of  the  note:  ScoU  v.  Svoeet,  2  G.  Greene,  224.  So 
where  a  note  and  mortgage  are  assigned  in  writing  containing  no  warranty, 
it  may  be  shown  by  parol  that  the  assignor  verbally  warranted  the  security: 
Hakn  V.  DooliUle,  18  Wis.  196;  86  Am.  Dec.  757.  In  a  suit  for  carrying 
goods,  defendant  set  up  by  way  of  defense  that  the  freight  was  done  under 
a  written  contract,  which  was  introduced  and  proved.  Plaintiff  then  showed 
that  the  original  contract  was  oral,  and  that  subsequently  plaintiff 's  agent 
reduced  it  to  writing,  and  it  was  then  signed  by  the  parties.  But  defendant 
proved  that  a  material  stipulation,  as  to  the  time  when  the  frieght  was  to  be 
delivered,  was  omitted,  and  instead  words  were  inserted  which  permitted 
delivery  at  such  times  as  desired;  that,  when  signing  the  contract,  he  discov* 
•red  the  change  and  called  plaintiff's  agent's  attention  to  it,  when  the  latter 
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replied,  "that  was  understood,"  and  that  it  was  the  intention  to  deliver 
within  the  time.  And  the  court  held  that  evidence  was  admissible  to  show 
the  oral  agreement,  on  the  ground  that  to  take  advantage  of  the  omission  in 
the  contract,  as  written,  would  be  a  fraud  on  one  of  the  parties:  Powelion 
Coal  Co.  V.  McShain,  75  Pa.  St.  245.  It  seems  to  be  pretty  well  established 
that  in  a  sale  of  goods  by  sample,  where  an  oral  warranty  is  made  that  the 
bulk  of  goods  delivered  shall  correspond  to  the  sample,  and  a  memorandum 
of  the  sale  is  made  in  writing  and  signed  by  the  parties,  but  is  silent  as  to 
the  warranty,  parol  evidence  of  the  statements  made  by  the  seller  previous 
to  the  sale  respecting  the  warranty  of  the  bulk  of  the  article  as  compared 
with  the  sample  is  admissible:  Koop  v.  Handy,  41  Barb.  454;  Sutton  v. 
Crosby,  54  Id.  80;  Boorman  v.  Jenkins,  12  Wend.  566;  27  Am.  Dec.  158;  Cat- 
tidy  V.  Begoden,  6  Jones  &  S.  180. 

Parol  Evidence  to  Show  Waeeanxt  Oxttsedb  op  Deed  or  Other 
Agreement  Relatinq  to  Land.  —  To  allow  the  introduction  of  parol  evi- 
dence to  prove  a  warranty  which  was  a  part  of  the  prior  or  contemporaneous 
agreement,  and  about  which  the  deed  or  other  writing  is  silent,  is  certainly 
in  direct  contradiction  to  that  elementary  and  universally  recognized  rule  of 
law  and  of  reason,  that  in  the  absence  of  fraud  or  mistake  parol  evidence 
cannot  be  received  to  contradict  or  vary  the  terms  of  a  written  contract. 
For  it  is  the  plain  and  recognized  doctrine,  and  may  be  said  to  be  an  elemen- 
tary principle,  that  upon  the  execution,  delivery,  and  acceptance  of  a  deed 
or  written  instrument,  all  prior  or  contemporaneous  parol  stipulations,  or 
understandings  as  to  warranty,  or  incidents  in  any  way  relating  to  the  sub- 
ject-matter, are  merged  in  the  deed  or  writing,  and  cannot  be  contradicted  or 
varied  by  parol.     Mr.  Wharton,  after  stating  similar  principles,  says,  —  and 
cites  a  multitude  of  cases  in  support  thereof,  — that  "to  deeds  the  rules  just 
expressed  are  eminently  applicable,  for  the  reason  that  the  more  solenm  are 
the  formalities  prescribed  by  a  disposative  document,  and  the  more  perma- 
nent are  meant  to  be  the  dispositions  it  makes,  the  more  unjust  is  its  vari- 
ation by  an  agency  so  liable  to  careless  or  fraudulent  falsification  as  is 
unwritten  speech.     Hence  it  is  that  the  courts  are  uniform  in  their  refusal 
to  admit,  except  in  cases  of  fraud  or  gross  concurrent  mistake,  parol  evi- 
dence to  contradict  or  to  vary  the  terms  of  a  deed  as  between  the  parties. 
....  To  deeds  also  is  the  rule  applied,  that  to  what  is  written  no  new  in- 
gredients can  be  added  by  parol."    In  applying  this  doctrine,  it  has  been 
held  that  a  limited  warranty  in  a  deed  cannot  be  extended  to  a  general  war- 
ranty by  proof  of  a  parol  agreement  to  that  effect,  made  at  the  time  of  the 
delivery  of  the  deed:  Raynumd  v.  Raymond,  10  Cush.  134;  Button  v.  Gerrish, 
9  Id.  89;  55  Am.  Dec.  45.     Parol  evidence  of  a  verbal  warranty  of  the  quan- 
tity of  land  conveyed  by  deed  is  inadmissible,  as  tending  to  vary  and  con- 
tradict the  terms  of  the  instrument:  Cook  v.  Combs',  75  Id.  241,  and  note 
242;  Martin  v.  Hamlin,  100  Id.  181;  Cabot  v.  Christie,  1  Am.  Rep.  312,  where 
it  is  said  that  a  deed  purports  to  contain  all  the  covenants  of  the  grantor 
with  respect  to  the  land  conveyed,  and  that  to  add  a  new  covenant  by  parol 
would  be  a  palpable  violation  of  the  rule  that  written  instruments  are  not  to 
be  varied  by  parol  or  oral  testimony.    So  where  the  deed  is  absolute  in  form, 
A  verbal  warranty  in  the  nature  of  a  condition  made  prior  to  its  execution 
cannot  be  ingrafted  upon  the  deed  by  parol  evidence:  Marshall  County  etc. 
Co.  V.  Iowa  etc.  Synod,  28  Iowa,  360;  Bryan  v.  Swain,  56  Cal.  616.     And  the 
covenant  implied  by  the  acceptance  of  a  deed  expressly  warranting  against 
all  claims  except  certain  taxes  cannot  be  defeated  by  oral  evidence  of  a  ver- 
bal and  contemporaneous  warranty  to  pay  such  taxes:  MacLeod  v.  Skiles,  51 
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-Am.  Rep.  254.  Nor  can  a  breach  of  covenant  against  encumbrances  in  a 
deed  be  shown  by  parol  evidence  that  a  few  days  before  the  execution  of  the 
deed  the  parties  orally  agreed  that  in  consideration  of  the  deed,  for  a  certain 
8um,  the  grantor  would  assume  liability  to  an  assessment  upon  the  land  for 
betterments:  Flynn  v.  Boumevf,  58  Id.  135.  Parol  evidence  will  not  be 
admitted  to  defeat  a  right  to  land  conveyed  by  deed,  when  its  object  is  to 
establish  a  condition  subsequent  in  the  nature  of  an  oral  warranty:  Oalveston 
-«<c.  E.  R.  Co.  V.  Pfevffer,  56  Tex.  66;  East  Line  etc.  R.  R.  Co.  v.  Garrett,  52 
Id.  133.  These  cases  are  amply  sufficient,  we  think,  to  show  that  when  it  is 
offered  to  prove  by  oral  testimony  that  at  the  time  when  verbal  negotiations 
"were  being  carried  on  by  the  parties,  with  a  view  to  consummating  a  sale  of 
land,  the  vendor  made  some  warranty  directly  affecting  such  land,  and  the 
■j)artie3  afterwards  perfected  the  sale  bj'  deed,  which  is  silent  as  to  such  war- 
uranty,  the  prior  verbal  covenant  or  warranty  is  merged  in  the  deed,  and  the 
evidence  is  not  admissible  to  prove  it,  for  its  only  effect,  if  admitted,  would 
be  to  vary  and  contradict  the  deed,  which  it  is,  as  before  stated,  clearly 
incompetent  to  do.  And  in  all  those  cases  where  parol  evidence  has  been 
admitted,  it  was  not  done  on  the  ground  that  the  deed  could  have  a  warranty 
not  mentioned  therein  added  to  it  by  parol;  but  it  was  admitted  because  it 
tended  to  establish  a  collateral  and  distinct  undertaking,  separate  and  apart 
irom  the  deed;  and  in  the  case  of  Miller  v.  Ficlithorn,  31  Pa.  St.  252,  cited  in 
Ihe  principal  case,  the  court  distinctly  say  that  in  such  cases  the  parol  evi- 
dence is  not  admitted  for  the  purpose  of  affecting  the  interpretation  of  the 
particular  writing  which  the  party  is  called  upon  to  meet,  but  for  the  pur- 
pose of  enlarging  the  juridical  sphere  of  action,  so  as  to  embrace  the  whole 
transaction  to  which  the  writing  belongs,  and  define  tlie  rights  growing 
out  of  the  case.  "As  effective  of  the  special  purpose  for  which  a  written 
instrument  is  executed,  the  writing,  when  there  is  no  legal  or  equitable  ob- 
jection to  its  validity  and  completeness,  is  exclusive  of  all  oral  testimony  to 
establish  the  fact  or  facts  declared  by  it,  but  it  does  not  exclude  oral  testi- 
anony  of  collateral  facts,  which,  according  to  the  purpose  of  the  instrument, 
could  not  be  declared  in  it,  even  though  these  facts  show  a  countervailing 
Tight  that  neutralizes  the  obligation  defined  by  the  writing. "  Where,  in  the 
aale  of  a  mill  by  deed  which  was  silent  as  to  the  warranty  offered  to  be 
proved,  parol  evidence  was  held  admissible  to  prove  that  it  was  agreed  that 
if  the  wheel  in  the  mill  was  not  satisfactory  a  new  one  should  be  jjut  in,  and 
the  evidence  was  admitted  not  to  affect  the  deed  as  a  conveyance,  but  to 
prove  an  independent  agreement  collaterally  connected  with  the  sale  of  the 
mill:  Buzzell  v.  Willard,  4A  Vt.  44.  So  where  the  vendor  sold  a  grocery  store 
for  a  sum  of  money  stated  in  the  deed,  and  orally  agreed  not  to  carry  on  the 
«ame  business  within  a  certain  distance,  it  was  held  that  such  verbal  agree- 
4nent  was  consistent  with  the  deed,  and  did  not  relate  to  the  conveyance  of 
3and,  and  so  might  be  proved  by  parol:  Pierce  v.  Woodward,  6  Pick.  206.  In 
(the  case  of  Carr  v.  Dooley,  119  Mass.  294,  cited  in  the  principal  case,  when 
tthe  negotiations  for  the  purchase  of  the  land  were  taking  place,  the  vendee 
•called  the  vendor's  attention  to  a  sewer  which  was  being  constructed  in  the 
street  abutting  on  the  land,  and  asked  him  who  was  to  pay  for  it.  He 
replied  that  be  would.  A  deed  with  warranty  against  encumbrances  was 
executed,  but  was  silent  as  to  the  sewer.  The  vendee  afterwards  paid  the 
Assessment,  and  in  his  action  against  the  vendor  for  the  sum  paid  it  was  held 
that  parol  evidence  was  competent  to  prove  the  special  promise  to  pay  tUe 
assessment,  and  that  it  was  not  open  to  the  objection  that  it  varied  or  en- 
larged the  deed.     In  McCormick  v.  Cheevers,  124  Mass.  262,  also  mentioned 
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in  the  principal  case,  it  appeared  that  the  mayor  had  ordered  the  lots  which 
were  the  subject  of  the  deed  to  be  filled  to  a  certain  grade,  and  the  vendee 
before  accepting  the  deed  said  to  the  vendor:  "You  have  to  pay  for  the  fill- 
ing in."  He  replied:  "All  right;  I  will  pay  it."  The  deed  wa3  then  deliv- 
ered, and  the  purchase-money  paid.  The  vendee  paid  the  assessment  for 
filling  in,  and  in  an  action  to  recover  the  amount  thereof  from  the  vendor 
was  allowed  to  prove  by  parol  the  independent  and  contemporaneous  agree- 
ment. 

While  these  cases  do  not  profess  to  depart  from  the  general  rule,  which 
rejects  parol  evidence  when  offered  to  vary  or  enlarge  a  written  contract, 
they  seem  to  us  to  proceed  to  evade  that  rule,  without  suggesting  any  general 
test  by  which  to  determine  when  such  evasion  is  proper.  In  fact,  while  pro- 
fessing to  respect  the  rule,  they  refuse  to  apply  it;  and  if  they  be  judicially 
sound,  we  know  not  when  the  rule  may  not  be  held  inapplicable,  or  whether 
the  existence  of  the  rule  ought  to  be  afi^med  or  denied  with  the  more  confi- 
dence. They  famish  additional  proof  that  hard  cases  "  are  the  quicksands 
of  the  law ";  in  which  quicksands  the  law  is  either  hidden  from  sight  or 
smirched  beyond  recognition. 
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Mastbb  and  Seevant — Service  Outside  of  Ordinaey  Employment. — 
To  make  master  responsible  for  injury  to  servant,  it  must  appear  that 
the  former  has  neglected  some  duty  which  he  owes  the  latter.  The  mere 
fact  that  the  master  has  requested  the  servant  to  perform  a  temporary 
work  ontside  of  his  ordinary  employment  is  no  violation  of  duty; 
whether  it  is  or  not  depends  upon  the  surrounding  circumstances. 

Id.  —  Where  Servant  is  Ordered  to  Perform  Work  Outside  of  his 
Ordinary  Employment,  of  a  dangerous  character,  requiring  peculiar 
skill  in  its  performance,  and  the  servant  has  not  the  requisite  knowledge 
or  skill  required,  and  such  want  of  skill  or  knowledge  is  known  or  might 
be  reasonably  supposed  to  be  known  to  the  master,  in  case  the  servant 
is  injured  while  so  employed  the  master  is  liable,  even  though  the  ser- 
vant undertook  the  work  without  objection  or  protest  on  his  part. 

Id.  —  To  Make  Master  Liable  through  Negligence  for  resulting  inju- 
ries to  servant  ordered  to  perform  duties  outside  of  his  ordinary  employ- 
ment, it  must  be  shown  that  the  master  knew,  or  by  the  exercise  of 
reasonable  care  and  observation  might  have  known,  of  the  inexperience, 
disqualification,  and  immature  judgment  of  the  servant  employed  to 
perform  the  duty  required. 

Id.  —  Where  Servant  of  Mature  Years  and  of  ordinary  intelligence  and 
experience  is  directed  to  do  a  temporary  work  outside  of  his  ordinary 
employment,  and  consents  to  do  such  work,  without  objection  on  ac- 
oonnt  of  bis  want  of  knowledge,  skill,  or  experience  in  performing  such 
work,  and  injury  results  to  him,  negligence  cannot  be  predicated  upon 
these  facts  alone  against  the  master. 

Action  to  recover  damages  for  personal  injuries  received 
while  engaged  in  coupling  cars.     The  opinion  states  the  facts. 
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Jenkins,  Winkler,  and  Smithy  for  the  appellant. 
Sutherland  and  Sutherland,  for  the  respondent. 

Taylor,  J.  Upon  the  argument  of  the  appeal  in  this  court 
it  was  not  deemed  by  the  learned  counsel  for  the  respondent 
that  there  was  sufficient  evidence  in  the  case  to  sustain  a  ver- 
dict in  favor  of  the  respondent,  on  the  ground  that  the  defend- 
ant was  guilty  of  negligence  in  furnishing  him  unsuitable  or 
unsafe  machinery  for  doing  his  work,  or  that  the  company 
was  guilty  of  negligence  in  employing  a  careless  or  incom- 
petent engineer  for  managing  the  engine  which  was  used  in 
the  performance  of  the  work  in  which  he  was  engaged  when 
the  injury  was  sustained  by  him.  As  to  the  competency  of  the 
engineer  in  charge  of  the  locomotive,  no  evidence  was  given, 
or,  if  given,  no  claim  was  made  that  he  was  incompetent. 

As  to  the  dangerous  and  unsafe  condition  of  the  engine  and 
tender  used  in  doing  the  switching  of  the  cars  to  be  switched, 
some  evidence  was  given;  but  it  is  not  claimed  by  the  learned 
counsel  for  the  respondent  that,  on  the  findings  of  the  jury 
upon  that  question,  the  plaintiflf  would  be  entitled  to  recover 
upon  that  ground  alone.  By  an  examination  of  the  answers 
to  the  first  eight  questions  submitted  to  the  jury  as  a  part  of 
the  special  verdict,  it  is  very  clear  that  the  defect  in  the  tender 
which  it  is  claimed  was  the  proximate  cause  of  the  injury  was 
not  shown  to  have  been  known  to  the  defendant,  nor  that  it 
was  of  such  long  standing  that,  in  the  exercise  of  ordinary  car© 
in  that  respect,  the  company  ought  to  have  known  of  such  de- 
fect. 

The  only  ground  for  sustaining  the  verdict  in  favor  of  the 
plaintiff  relied  upon  by  the  learned  counsel  for  the  respondent 
is,  that,  at  that  time  the  plaintiff  was  directed  to  do  this  switch- 
ing by  the  company,  he  was  not  employed  by  the  company  to  do 
such  work;  that  the  work  of  switching  in  the  yard  of  the  de- 
fendant was  dangerous  work,  and  that  the  plaintiff  was  not 
accustomed  to  do  such  work,  nor  was  he  acquainted  with  the 
danger  incident  thereto;  and  that  in  such  case  the  defendant 
is  liable  for  the  injury  if  the  injury  was  caused  by  the  negli- 
gence of  the  engineer  in  charge  of  the  engine,  or  by  a  defect  in 
the  machinery,  whether  such  defect  was  known  to  the  defend- 
ant company  or  not.  If  this  rule  be  as  claimed  by  the  learned 
counsel  for  the  respondent,  the  findings  of  the  special  verdict, 
are  perhaps  sufficient  to  sustain  the  verdict,  when  aided  by  the 
undisputed  evidence  in  the  case.     By  an  examination  of  the 


Feb.  1888.]       Cole  r.  Chicago  etc.  R'y  Co.  203 

findings  from  the  ninth  to  the  sixteenth  inclusive,  it  will  be 
seen  that  there  is  no  finding  that  the  defendant  company  di- 
rected the  plaintiff  to  do  this  work  of  switching,  nor  that  such 
work  was  not  such  as  the  plaintiff  had  been  employed  to  do. 
These  two  points  are  probably  supplied  by  evidence  which  is 
not  controverted  by  the  defendant,  and  so  the  verdict  may  be 
aided  to  that  extent.  If  it  be  necessary,  in  order  to  entitle 
the  plaintiff  to  recover  in  this  action,  to  show  affirmatively 
that  switching  cars  in  the  yard  of  the  company  is  a  more  dan- 
gerous employment  than  the  employment  which  the  plaintiff 
had  contracted  with  the  defendant  to  perform,  then  the  ver- 
dict would  be  insufficient  for  want  of  any  such  finding,  or,  if 
it  be  necessary  for  him  to  show  that  the  company  knew  that 
such  employment  was  more  dangerous  than  the  ordinary  em- 
ployment of  the  plaintiff,  then  the  special  verdict  would  be 
imperfect  in  that  respect  also.  The  findings  upon  this  part  of 
the  case  simply  show  that  the  plaintiff  used  ordinary  care  on 
his  part,  and  that  the  injury  was  either  the  result  of  the  negli- 
gence of  the  engineer,  or  the  defect  in  the  tender,  and  that  the 
plaintiff  had  not  sufficient  experience  and  intelligence  to 
understand  and  comprehend  the  danger  incident  to  the  em- 
ployment of  coupling  engines  with  a  Miller  engine  coupler  to 
cars. 

The  theory  of  the  learned  counsel  for  the  plaintiff  is,  that 
where  the  master  directs  his  employee  temporarily  to  perform 
work  not  contemplated  by  his  contract  of  employment,  and 
such  work  is  of  a  dangerous  character, — whether  more  dan- 
gerous than  his  general  employment  or  not  is  immaterial, — 
the  master  becomes  liable  to  protect  him  while  so  employed 
against  the  carelessness  of  his  employees,  and  also  against 
any  injury  he  may  receive  on  account  of  defective  machinery, 
whether  the  company  have  any  previous  knowledge  of  the  de- 
fect or  not.  He  claims  that  the  basis  of  recovery  in  such  case 
lies  in  the  fact  that  the  master  directs  the  employee  to  perform 
a  work  outside  of  his  usual  employment,  which  is  in  its  nature 
a  dangerous  employment;  and  that  the  mere  direction  of  the 
master  to  perform  such  temporary  and  dangerous  work  is 
negligence  on  the  part  of  the  master  sufficient  to  sustain  the 
action  of  the  employee  so  injured  in  the  performance  of  such 
work  while  he  is  using  ordinary  care  on  his  part.  Stating  it  in 
a  little  different  form,  the  learned  counsel  says  that  the  ordi- 
nary rule  that  the  employee  assumes  the  dangers  incident  to 
his  employment  is  not  to  be  applied  to  the  case  where  the  em- 
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ployee,  at  the  direction  of  the  master,  does  work,  temporarily, 
outside  of  his  contract  of  employment. 

In  order  to  sustain  the  judgment  in  favor  of  the  plaintiff  in 
this  case,  we  think  it  will  be  necessary  to  adopt  the  rule  as 
stated  by  the  learned  counsel  to  its  full  extent,  because  the 
questions  as  to  whether  the  temporary  employment  was  more 
or  less  dangerous  than  the  ordinary  employment  of  the  plain- 
tiff, or  whether  the  defendant  was  guilty  of  negligence  in  di- 
recting the  plaintiff  to  do  the  work  in  the  doing  of  which  he 
was  injured,  were  not  submitted  to  the  jury.  The  negligence 
of  the  defendant  upon  which  the  action  must  be  sustained,  ii 
sustained  at  all,  consists  in  his  directing  the  plaintiff  to  do 
the  work,  and  under  that  rule  the  question  as  to  the  knowl- 
edge of  the  employee  of  the  dangers  incident  to  the  work  to 
be  done,  or  his  want  of  knowledge,  would  be  wholly  imma- 
terial. 

We  are  very  clear  that  the  broad  rule  contended  for  by  the 
learned  counsel  for  the  respondent  is  not  sustained  by  the  au- 
thorities, nor  by  the  general  rules  of  law  which  define  the 
relations  of  the  employer  and  employee.  Some  of  the  cases 
cited  by  the  learned  counsel  for  the  respondent  may  have 
some  general  statements  in  the  opinions  which  give  some 
countenance  to  the  rule  as  stated  by  counsel,  but  when  the 
facts  of  each  case  are  considered,  it  will,  we  think,  be  found 
that  no  such  broad  rule  was  ever  intended  to  be  sanctioned 
by  any  of  the  courts.  Whether  the  employer  is  guilty  of  neg- 
ligence, such  as  will  entitle  his  employee  to  recover  for  an  in- 
jury sustained  while  doing  a  temporary  work  outside  of  his 
contract  of  employment,  when  such  injury  is  the  result  of  the 
negligence  of  the  co-employee,  or  of  a  defect  of  machinery  not 
known  to  the  employer,  or  other  cause,  it  is  in  every  case  a 
question  of  fact  to  be  determined  by  all  the  circumstances  of 
the  case,  and  cannot  be  predicated  simply  on  the  fact  that  he 
directed  his  employee  to  do  the  work. 

In  order  to  make  the  employer  responsible  for  an  injury  to 
his  employee  while  in  his  employ,  the  evidence  must  in  every 
case  show  that  the  employer  has  neglected  some  duty  which  he 
owes  to  the  employee;  and  no  case  can,  we  think,  be  found  where 
it  has  been  held  that  the  mere  fact  that  the  employer  requested 
his  employee  to  perform  a  temporary  work,  outside  of  his  ordi- 
nary employment,  was  a  violation  of  any  duty  which  he  owes, 
to  his  employee.  Whether  it  be  a  violation  of  such  duties  de- 
pends always  upon  the   surrounding  circumstances.     If  the 
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particular  work  ordered  to  be  done  is  of  a  dangerous  character^ 
and  one  which  requires  peculiar  skill  in  its  performance,  and 
the  person  directed  to  perform  such  work  has  not  the  requi- 
site knowledge  or  skill  for  doing  the  work  with  safety,  and 
such  want  of  skill  or  knowledge  is  known,  or  might  be  reason- 
ably supposed  to  be  known,  to  the  employer,  in  that  case  the 
direction  of  the  employer  to  do  the  work  might  be  justly  held 
to  be  a  violation  of  a  duty  which  he  owes  to  his  employee,  even 
though  the  employee  undertook  to  do  the  work  without  objec- 
tion or  protest  upon  his  part.  None  of  the  cases  go  further 
than  this,  and  we  can  see  no  reai^on  for  liolding  a  stricter  rule. 
Counsel  says  it  is  well  settled  that  "the  employee  assumes 
all  the  ordinary  risks  within  the  scope  of  his  employment." 
To  this  proposition  no  exception  can  be  taken,  and  there  is  no 
need  of  the  citation  of  authorities  to  sustain  it.  It  is  urged  that 
the  converse  of  this  proposition  is  also  true,  viz.,  that  "the  ser- 
vant, when  he  enters  upon  the  discharge  of  his  duties,  doea 
not  assume  any  risks  outside  of  the  scope  of  his  employment"; 
and  it  is  also  insisted  that  when  the  servant  undertakes,  at  the 
order  of  his  master,  to  do  work  outside  of  his  ordinary  em- 
ployment, there  is  no  presumption  that  he  assumes  any  of  the 
risks  attending  such  employment.  To  sustain  this  proposition, 
the  learned  counsel  for  the  respondent  cites  the  following  cases: 
Ohio  etc.  R.  R.  Co.  v.  Hammersley,  28  Ind.  374;  Lalor  v.  Chicago 
etc.  R.  R.  Co.,  52  111.  401;  4  Am.  Rep.  616;  Pittsburgh  etc.  R.  R. 
Co.  V.  Adams,  105  Ind.  151;  Jones  v.  Lake  Shore  etc.  R.  R.  Co., 
49  Mich.  573;  Mann  v.  Oriental  Print  Works,  11  R.  I.  152; 
Chicago  etc.  R'y  Co.  v.  Bayfield,  37  Mich.  205;  Broderick  v.  De- 
troit U.  D.  Co.,  56  Id.  261;  56  Am.  Rep.  382;  Cook  v.  *S^  Paul 
R.  R.  Co.,  34  Minn.  45;  Bowling  v.  Allen,  74  Mo.  13;  Railroad 
Co.  V.  Fort,  17  Wall.  553;  Benzing  v.  Steinway,  101  N.  Y.  547; 
0^ Connor  v.  Adams,  120  Mass.  427. 

In  the  case  in  28  Ind.  374,  the  court  reversed  the  trial  court, 
on  the  ground  that  the  employee,  a  minor,  assumed  the  risk 
of  his  employment.  In  Pittsburgh  etc.  R.  R.  Co.  v.  Adams,  105 
Id.  151,  the  court  state  the  rule  as  follows:  "In  all  cases  the 
master  is  bound  to  disclose  to  the  servant  latent  defects  and 
dangers  of  which  he  has  knowledge,  or  of  which  he  ought  to 
have  knowledge  by  the  exercise  of  reasonable  attention,  care, 
and  diligence,  and  of  which  the  servant  has  no  knowledge,  and 
would  not  discover  by  the  exercise  of  reasonable  care.  This 
is  particularly  so  when  the  master  employs  for  hazardous  and 
dangerous  work  a  child,  young  person,  or  other  person  with- 
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out  experience  and  of  immature  judgment.  ...  In  the  cases 
last  above  mentioned,  the  gravamen  of  the  action  is  the  negli- 
gence of  the  master  in  failing  to  give  the  proper  warning,  and 
in  employing  a  person  of  such  immature  years  and  judgment 
that  such  warning  and  instructions  would  furnish  no  protection. 
And  hence,  in  order  that  the  master  may  be  properly  charged 
as  being  thus  negligent,  and  made  liable  for  resulting  injury,  it 
must  be  made  to  appear  that  he  knew,  or  by  the  exercise  of 
reasonable  care  and  observation  might  have  known,  of  the  in- 
experience, disquaHfication,  and  immature  judgment  of  the  ser- 
vant employed.  When  a  person  of  apparently  suflScient  age, 
physical  ability,  and  mental  caliber  to  perform  the  service 
seeks  an  employment  at  the  hands  of  a  railway  company  or 
other  master,  he  ought  to  be  held  to  an  implied  representation 
that  he  is  competent  to  perform  the  duties  of  the  position  he 
geeks,  and  competent  to  apprehend  and  avoid  all  dangers  that 
may  be  discovered  by  the  exercise  of  ordinary  care  and  pru- 
dence. In  such  case  we  know  of  no  good  reason  or  rule  of  law 
that  will  compel  the  master  to  pass  him  through  a  critical 
examination  to  discover  his  competency  for  the  place,  or  that 
will  convict  the  master  of  negligence  for  not  doing  so." 

The  court  further  say:  "When,  by  the  orders  of  the  master, 
the  servant  is  carried  beyond  his  employment,  he  is  carried 
away  from  his  implied  undertaking  to  assume  the  risks  inci- 
dent to  the  employment.  Hence  it  is  that  when  a  servant  ia 
thus,  by  the  orders  of  the  master,  put  to  work  outside  of  his 
employment,  and  is  injured  by  reason  of  defective  machinery, 
railroad  track,  etc.,  without  his  fault,  the  master  is  liable,  re- 
gardless of  the  care  he  may  have  exercised  to  keep  the  ma- 
chinery, railroad  track,  etc.,  in  a  safe  condition.  When  a 
servant  is  thus  ordered  at  work  at  a  particular  place,  or  with 
particular  machinery,  etc.,  outside  of  his  employment,  the 
master  impliedly  assures  him,  not  only  that  he  has  exercised 
reasonable  care  to  have  the  place,  machinery,  etc.,  in  a  safe 
condition,  but  also  that  they  are  in  a  safe  condition  and  fit 
for  the  business  for  which  they  are  used.  This  principle  or 
rule  of  law  has  been  more  frequently  and  more  rigorously 
applied  in  cases  of  employees  immature  in  years,  judgment, 

and  experience Here,  again,  it  should  be  observed  that 

the  master  will  not  be  liable  if  the  circumstances  are  such  as 
to  show  that  the  servant  is  competent  to  apprehend  the  dan- 
ger, and  expressly  or  impliedly  assumes  the  risk." 

We  have  cited  at  considerable  length  from  this  case,  as  it 
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goes  as  far  to  uphold  the  rule  as  claimed  by  the  learned  coun- 
sel for  the  respondent,  if  not  further,  than  any  of  the  other 
cases  cited  by  him  on  the  argument.  And  in  this  case  the 
last  paragraph  qualifies  all  that  is  said  before,  and  destroys 
the  rule  as  contended  for  by  the  learned  counsel.  It  leaves 
it,  as  stated  above,  a  question  of  fact  in  all  cases  whether  the 
master  is  guilty  of  negligence  in  directing  the  servant  to  do 
the  act  outside  of  his  employment. 

In  Lalor  v.  Chicago  etc.  R.  R.  Co.,  52  111.  401,  4  Am.  Rep. 
616,  it  was  found  that  the  person  representing  the  master 
knew  that  the  employee  whom  he  directed  to  couple  the  cars 
was  unversed  and  inexperienced  in  that  business.  The  de- 
cision is  clearly  placed  on  the  ground  that  the  master  was 
guilty  of  negligence  in  directing  a  servant  to  do  an  extra- 
hazardous work  whom  he  knew  to  be  unskilled  and  inexperi- 
enced in  the  business.  In  Jones  v.  Lake  Shore  etc.  Ry  Co.,  49 
Mich.  573,  the  person  who  was  injured  while  employed  in  the 
discharge  of  work  not  within  the  contract  of  his  employment 
showed  that  he  protested  against  doing  the  work.  In  Chicago 
etc.  R.  R.  Co.  V.  Bayfield,  37  Id.  205,  the  instruction  at  the 
trial,  which  was  upheld  as  good  law,  was  as  follows:  "If  you 
find  that  the  deceased,  at  the  time  he  was  employed  by  the 
defendant,  was  a  lad  of  seventeen  or  eighteen  years  of  age, 
inexperienced  in  handling  the  brakes  on  a  train  of  cars  such 
as  that  in  question,  and  that  he  was  unfitted  for  that  work 
by  reason  of  his  unskill fulness,  inexperience,  and  youth,  and 
this  was  known  to  Smith,  ....  and  was  ordered  by  Smith, 
the  foreman  and  conductor  of  the  construction  train  in  ques- 
tion, acting  for  and  as  the  agent  of  said  defendant,  then  if  he 
was  killed  while  endeavoring  to  perform  such  work,  without 
negligence  on  his  part,  the  plaintiflf  was  entitled  to  recover." 

In  Broderich  v.  Detroit  U.  D.  Co.,  56  Mich.  261,  56  Am.  Rep. 
382,  it  was  held  that  the  plaintifif  was  entitled  to  recover  for  a 
defect  in  the  construction  of  a  ventilator  which  the  employee 
was  directed  to  open  when  he  received  his  injury,  and  no 
question  appears  to  have  been  made  upon  the  point  that  he 
was  doing  work  outside  of  his  ordinary  employment.  In  Cook 
V.  St.  Paul  etc.  R.  R.  Co.,  34  Minn.  45,  the  negligence  for  which 
the  defendant  was  held  responsible  was  in  not  providing  a 
suitable  place  for  the  plaintiff  to  do  his  work.  The  plaintiff 
in  this  case  was  also  a  minor.  In  Bowling  v.  Allen,  74  Mo.  13, 
the  person  injured  was  a  boy  seventeen  years  old,  and  was 
working  in  a  dangerous  place,  and  had  requested  the  person 
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directing  his  work  to  relieve  him  from  the  work  and  get 
some  other  person  to  perform  it.  The  defendant  was  held 
liable,  on  the  ground  that  he  had  not  performed  his  duty  in 
BuflSciently  instructing  the  servant  of  the  danger  incident  to 
the  performance  of  his  work.  All  that  was  decided  in  Mann 
V.  Oriental  Print  Works,  11  R.  I.  152,  was,  that  if  the  servant 
"  was  suddenly  called  upon  to  perform  a  dangerous  service, 
not  strictly  within  the  line  of  his  duty,  and  requiring  peculiar 
skill,  there  would  be  no  presumption  that  he  knew  the  risks 
of  it,  and,  if  so,  he  should  not  have  been  directed  to  do  it 
without  information  of  the  nature  of  the  service."  In  Benzing 
V.  Steinway,  101  N.  Y.  547,  the  recovery  was  sustained,  on  the 
ground  that  the  defendant  did  not  furnish  a  safe  place  for  the 
performance  of  the  work  which  the  servant  was  directed  to  do, 
and  not  upon  the  ground  that  the  service  was  outside  of  his 
usual  employment.  The  rule  laid  down  in  O'Connor  v.  AdamSy 
120  Mass.  431,  and  Railroad  Co.  v.  FoHy  17  Wall.  553,  is  stated 
as  follows:  "  If  the  defendant  knew  the  peril  to  which  the  ser- 
vant would  be  exposed,  and  did  not  give  him  sufiBcient  and 
reasonable  notice  of  it,  and  he,  without  negligence  on  his 
part,  through  inexperience  or  reliance  on  the  directions  given 
him,  failed  to  perceive  or  understand  the  risk,  and  was  in- 
jured, the  defendant  would  be  responsible."  This  rule  was 
laid  down  in  cases  where  the  servant  was  an  inexperienced 
minor. 

We  think  that  it  may  be  safely  said  that  none  of  the  cases 
cited  by  the  learned  counsel  for  the  respondent  hold  that 
merely  directing  a  servant  to  perform  a  duty  outside  of  his 
usual  employment  is  such  negligence  on  the  part  of  the  em- 
ployer as  will  render  him  liable  for  any  injury  the  servant 
may  receive  while  engaged  in  such  employment;  but,  on  the 
other  hand,  all  the  circumstances  attending  the  case,  such  as 
the  dangerous  character  of  the  work  directed  to  be  done,  the 
age  and  experience  or  inexperience  of  the  servant,  and  the 
knowledge  of  the  master  as  to  these  attendant  circumstances, 
must  be  taken  into  consideration  in  determining  the  question 
of  negligence. 

In  the  case  at  bar,  the  plaintiff  was  a  man  of  forty  years 
and  upwards,  an  intelligent  mechanic.  He  had  been  in  the 
employ  of  the  railroad  company  for  over  ten  years,  and  for 
several  years  had  been  the  foreman  of  a  gang  of  men  em- 
ployed in  building  and  repairing  bridges  and  other  struc- 
tures for  the  defendant  on  its  road,  and  was  so  engaged  at  the 
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time  the  accident  happened.  In  his  employment  he  had  an 
engine  and  cars  under  his  control,  for  the  purpose  of  doing 
his  work,  and  a  man  or  men  whose  duty  it  was  to  couple  or 
uncouple  cars  as  needed  in  such  work.  At  the  time  he  was 
requested  to  do  the  switching  in  the  defendant's  yard,  he  was 
requested  to  take  the  engine  he  had  in  use  for  doing  his  ordi- 
nary work,  and  the  gang  of  men  under  him,  and  do  such  work. 
He  made  no  objection  to  doing  the  work  on  the  ground  that 
it  was  dangerous,  or  that  he  had  not  sufficient  knowledge  or 
experience  to  do  the  same  safely  to  himself  and  the  men  under 
his  charge.  Under  these  circumstances  it  seems  to  us  that 
no  negligence  can  be  attributed  to  the  company  for  directing 
him  to  do  the  work.  He  undertook  the  work  voluntarily, 
knowing  the  general  danger  of  the  employment,  and  the  rule 
applicable  to  work  done  in  his  ordinary  employment  must  be 
applied  to  the  work  done  by  him  under  such  order. 

If  the  finding  of  the  jury  that  the  plaintiflf  did  not  com- 
prehend the  dangers  incident  to  the  work  was  supported  by 
the  evidence,  it  cannot  alter  the  case.  That  fact  was  not 
made  known  to  the  defendant  at  the  time,  and  there  is  noth- 
ing in  the  evidence  which  would  tend  to  show  the  defendant 
that  the  plaintiff  had  not  sufficient  knowledge,  experience, 
and  skill  to  perform  the  work  safely  to  himself  and  those  in 
his  employ. 

That  the  plaintiff  cannot  recover  upon  the  facts  proved  in 
this  case  is  well  settled  by  the  authorities  cited  by  the  learned 
counsel  for  the  appellant:  McGinnis  v.  C  S.  Bridge  Co.,  49 
Mich.  466;  8  Am.  &  Eng.  R.  R.  Cas.  135;  Wormell  v.  Michigan 
Central  R.  R.  Co.,  1  Am.  St.  Rep.  321;  Rummell  v.  Dilworth, 
111  Pa.  St.  343,  345;  Leary  v.  Boston  and  Albany  R.  R.  Co., 
139  Mass.  587;  52  Am.  Rep.  733;  Railroad  Co.  v.  Fort,  17 
Wall.  554,  558;  Cahill  v.  Hilton,  106  N.  Y.  512,  518;  3  Wood 
on  Railway  Law,  1487;  Wood  on  Master  and  Servant,  sec. 
344;  May  v.  0.  &  Q.  R.  R.  Co.,  10  Ont.  70. 

We  are  not  called  upon  in  this  case  to  determine  what  the 
rule  would  be  if  the  employee,  when  ordered  to  do  work  which 
his  general  employment  did  not  require  him  to  do,  and  which 
was  dangerous  in  its  character,  objected  to  doing  the  work  on 
the  ground  of  want  of  experience  and  knowledge  sufficient  to 
enable  him  to  perform  the  work  with  safety  to  himself  and 
those  under  him,  and  notwithstanding  such  declaration  on  his 
part,  his  employer  insisted  upon  his  doing  it,  and  thereupon 
he  undertook  to  do  the  work  after  such  protest,  rather  than 
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subject  himself  to  the  risk  of  being  discharged  from  his  em- 
ployment. We  do  not  in  this  case  either  affirm  or  disaffirm 
the  rule  stated  by  the  supreme  court  of  Massachusetts  in 
Leary  v.  Boston  and  Albany  R.  R.  Co.,  139  Mass.  587,  52  Am. 
Rep.  733,  upon  that  state  of  the  case.  All  we  decide  in  thia 
<5ase  is,  that  when  an  employee  of  mature  years  and  of  ordi- 
nary intelligence  and  experience  is  directed  to  do  a  temporary 
work  outside  of  the  business  he  has  engaged  to  do,  and  con- 
sents to  do  such  work,  without  objection  on  account  of  his 
■want  of  knowledge,  skill,  or  experience  in  doing  such  work, 
>no  negligence  of  the  employer  can  be  predicated  upon  that 
state  of  facts  alone. 

There  are  other  reasons  why  the  plaintiff  ought  not  to 
recover  in  this  action.  He  was  not  directed  to  couple  or  un- 
■couple  cars.  He  was  the  foreman  of  a  gang  of  men,  having 
in  charge  an  engine  and  some  one  to  do  the  coupling  and  un- 
coupling of  cars.  He  was  directed  to  take  the  engine  and  his 
men  and  do  the  switching  of  some  loaded  cars  in  the  defend- 
ant's yard.  The  order  did  not  direct  him  personally  to  do  the 
coupling  of  the  cars.  Again,  according  to  the  testimony  of 
the  plaintiff  himself,  he  was  not  injured  on  account  of  his 
inexperience  in  coupling  cars,  but  by  reason  of  a  defect  in  the 
car  he  attempted  to  couple  to  the  engine.  He  claims,  and  we 
are  inclined  to  think  his  claim  is  well  founded,  that  he  would 
not  have  been  injured  had  it  not  been  for  the  projecting  bolt 
■or  rod  which  caught  his  glove  when  he  attempted  to  withdraw 
his  hand  from  the  place  of  danger. 

In  no  view  of  the  case  can  the  verdict  be  sustained,  except 
upon  the  theory  advanced  by  the  learned  counsel  for  the  re- 
spondent, as  stated  above.  We  think  the  rule  of  liability,  as 
claimed  by  the  learned  counsel,  is  not  sustained  either  by 
authority,  or  upon  the  principles  of  law  applicable  to  employer 
and  employee.  Upon  the  undisputed  evidence  in  the  case,  and 
upon  the  findings  of  the  jury,  judgment  should  have  been 
rendered  in  favor  of  the  appellant. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  render 
Judgment  for  the  defendant. 

Masteb  is  Liabls  to  Sbbvakt  when  the  latter  is  ordered  to  perform 
work  outside  hia  ordinary  duties  and  is  injured,  unless  the  risks  are  ex- 
j)lained  to  him,  and  thereafter  he  elects  to  perform  such  work:  Chicago  etc. 
Ky  Co.  V.  Harney,  92  Am.  Dec.  282;  Broderick  v.  Detroit  etc.  Co.,  56  Am. 
ftep.  382;  see  also  Joiies  v.  Old  Dominion  Cotton  MiUs,  3  Am.  St.  Rep.  92. 
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It  13  Duty  of  Mastes  to  Warn  Infant  or  iaexperiencod  servant  of 
danger,  when  ordering  him  to  do  work  out  of  his  ordinary  employment: 
Jones  V.  Old  Dominion  Cotton  Mills,  3  Am.  St.  Rep.  92,  and  note  106. 

Master's  Omission  to  Give  Instructions  concerning  Dangers  op 
Machinery  does  not  Render  Him  Responsible  for  injuries  caused  an 
employee,  a  boy  twelve  years  of  age,  and  of  average  intelligence,  who  had 
worked  for  nearly  two  months  in  the  same  room  with  certain  machines,  in 
the  gearing  of  which  he  was  caught  while  obeying  an  order  of  the  overseer 
to  go  between  the  machines  to  look  for  a  tool,  and  to  hurry  up:  Ciriack  v. 
Merchants'  W.  Co.,  4  Am.  St.  Rep.  307,  and  note  311. 


Spiess  v.  Neuberg. 

[71  Wisconsin,  279.] 
Homestead  Entry  —  Subsequently  Acquired  Titlb  Xnubes  to  Mort- 
gagee. —  Where  a  party,  with  right  of  pre-emption  to  lands,  mortgages 
his  interest  for  a  valuable  consideration,  and  afterwards  enters  as  tenant 
of  the  mortgagee,  and  while  so  in  possession  makes  a  new  homestead 
entry,  commutes  the  same,  proves  his  occupation,  pays  the  price,  and 
receives  title,  such  subsequently  acquired  title  inures  to  the  benefit  of 
the  mortgagee,  and  becomes  a  lien  upon  the  land. 

H.  C.  CoLSTAD,  who  had  made  a  homestead  entry  on  certain 
lands,  assigned  all  his  interest  therein  to  the  defendant,  and 
gave  him  a  warranty  deed,  which  was  duly  recorded.  De- 
fendant executed  a  mortgage  on  the  land  to  one  Stephenson, 
and  afterwards  executed  two  other  mortgages  to  plaintiflF  on 
the  same  land.  The  Stephenson  mortgage  was  foreclosed, 
and  at  the  sale  plaintiflF  was  the  purchaser  and  received  the 
sheriflf's  deed,  but  did  not  obtain  the  legal  title,  as  the  same 
was  still  in  the  United  States.  Defendant  afterwards  entered 
as  tenant  under  plaintiflF,  and  then  filed  a  new  homestead  en- 
try on  the  land,  commuted  the  same,  proved  his  occupancy, 
paid  the  government  price,  and  received  title.  This  action 
was  brought  to  enjoin  defendant  from  disposing  of  or  encum- 
bering the  land,  and  to  have  the  title  thereto  acquired  by  de- 
fendant inure  to  the  benefit  of  plaintiflF.  The  court  refused  the 
relief  prayed  for,  and  plaintiflF  appeals  from  the  judgment. 

John  J.  Cole,  for  the  appellant. 

G.  C.  Prentiss  and  Miller,  for  the  respondent. 

Cassoday,  J.  Upon  the  facts  stated,  the  inferences  are  irre- 
sistible that  Neuberg  has  been  in  the  possession  of  the  eighty 
ever  since  he  bought  out  Colstad  and  received  the  warranty 
deed  of  the  same,  May  14,  1877;  that  he  claimed  the  same  by 
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virtvre  of  such  purchase  and  deed  and  the  prior  homestead 
entry  of  Colstad  until  he  lost  the  same  by  the  sheriff's  sale 
and  deed.  There  can  be  no  question  but  what  the  several 
mortgages  were  given  to  create  a  lien  upon  whatever  right, 
title,  and  interest  Neuberg  had  in  the  eighty  as  well  as  the 
other  lands,  and  that  the  respective  mortgagees  advanced  their 
moneys  thereon  in  good  faith  and  with  the  expectation  oi 
thereby  acquiring  adequate  security  for  the  same.  With  the 
same  good  faith  and  expectation,  and  to  save  her  own  mort- 
gages, the  plaintiflf  manifestly  advanced  the  requisite  amount 
of  money  on  her  purchase  at  sheriff's  sale,  and  subsequently 
in  paying  taxes  on  the  land.  Prior  to  1886,  there  seems  to 
have  been  no  pretense  but  what  the  plaintiff  had  acquired 
whether  equitable  right,  title,  and  interest  in  the  eighty  Neu- 
berg had  previously  possessed.  During  that  period  of  three 
and  a  half  years,  Neuberg  had  remained  in  possession  under 
and  in  subordination  to  such  equitable  right,  title,  and  in- 
terest of  the  plaintiff.  There  can  be  no  question  but  what 
Neuberg  made  the  entry  of  January  28,  1886,  and  the  com- 
mutation of  the  same,  December  15,  1886,  for  the  purpose  of 
cutting  off  such  equities  of  the  plaintiff  and  converting  the 
possession  which  he  thus  held  under  her  into  an  adverse 
possession  and  hostile  title.  This  was  held  to  be  legitimate 
by  the  trial  court,  on  the  theory  that  the  mortgages  were 
given  in  contravention  of  the  provisions  and  policy  of  the 
United  States  homestead  law. 

1.  While  the  title  remains  in  the  United  States,  it  is  un- 
doubtedly true  that  "  no  lands  acquired  under  the  provisions 
of"  that  law  can  "in  any  event  become  liable  to  the  satisfac- 
tion of  any  debt  contracted  prior  to  the  issuing  of  the  patent 
therefor."  Such  is  the  statute:  R.  S.  U.  S.,  sec.  2296.  This 
court  has  held  that  prior  to  such  issuance  of  a  patent  such 
lands  were  not  liable  to  attachment,  execution,  or  mechanic's 
lien:  Gile  v.  Hallock,  33  Wis.  523;  Paige  v.  Peters,  70  Id.  178. 
In  the  case  last  cited  it  is  said  in  the  opinion,  in  effect,  that 
the  right  of  the  occupant  of  such  lands  to  mortgage  his  in- 
terest in  the  same  does  "  not  come  within  the  prohibition  of 
the  federal  statutes  cited."  That  assertion  is  not  only  sus- 
tained by  the  authorities  there  cited,  but  others:  Nycum  v.  Mc- 
Alliater,  33  Iowa,  374;  Fuller  v.  Hunt,  48  Id.  163;  Kirkaldie  v. 
Larrabecy  31  Cal.  456;  Orr  v.  Stewart,  67  Id.  275;  89  Am.  Dec. 
205;  Cheney  v.  White,  5  Neb.  261;  25  Am.  Rep,  487;  Jones  v. 
Yoakam,  5  Neb.  265.  We  are  not  aware  of  any  adverse  de- 
cision in  the  supreme  court  of  the  United  States. 
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2.  But  the  Bame  chapter  of  the  Revised  Statutes  of  the 
United  States  in  efifect  provides  that  nothing  therein  "  shall 
be  so  construed  as  to  prevent  any  "  homesteader  "  from  pay- 
ing the  minimum  price  for  the  quantity  of  land  so  entered,  at 
any  time  before  the  expiration  of  the  five  years,  and  obtaining 
a  patent  therefor  from  the  government,  as  in  other  cases  di- 
rected by  law,  on  making  proof  of  settlement  and  cultivation 
as  provided  by  law,  granting  pre-emption  rights  ":  R.  S.  U.  S., 
sec.  2301.  Having  commuted  under  that  section,  it  is  claimed 
that  Neuberg  is  entitled  to  all  the  benefits  and  was  subjected 
to  all  the  restraints  and  prohibitions  of  chapter  4  of  those 
statutes  entitled  "pre-emptions."  Assuming  for  the  present 
that  when  Neuberg  made  the  several  mortgages  he  was  under 
the  same  disabilities  that  he  would  have  been  had  he  pre- 
viously pre-empted  the  eighty,  the  question  recurs  whether 
such  disabilities  were  such  as  to  avoid  the  mortgages.  That 
chapter  provides,  in  efiect,  that  "any  grant  or  conveyance 
which"  such  pre-emptor  "may  have  made,  except  in  the  hands 
of  bona  fide  purchasers  for  a  valuable  consideration,  shall  be 
null  and  void,"  with  an  exception  not  material  here:  Id.,  sec. 
2262. 

But  that  provision  did  not  operate  as  a  disability,  since  the 
several  mortgagees  advanced  their  money  in  good  faith,  and 
the  plaintiff  bid  in  the  property  on  the  foreclosure  sale,  and 
paid  thereon  the  amount  of  money  stated  in  good  faith.  The 
same  section  required  such  pre-emptor,  before  being  allowed 
to  enter  the  lands,  to  take  the  requisite  oath,  among  other 
things,  to  the  effect  that  he  had  "not  directly  or  indirectly 
made  any  agreement  or  contract,  in  any  way  or  manner,  with 
any  person  whatsoever,  by  which  the  title  which  he  might  ac- 
quire from  the  government  of  the  United  States  should  inure, 
in  whole  or  in  part,  to  the  benefit  of  any  person  except  him- 
self": R.  S.  U.  S.,  sec.  2262.  And  that  chapter  further  pro- 
vides that  "all  assignments  and  transfers  of  the  right  hereby 
eecured,  prior  to  the  issuing  of  the  patent,  shall  be  null  and 
void":  Id.,  sec.  2263.  According  to  the  supreme  court  of  the 
United  States,  these  provisions  were  enacted  to  prevent  such 
pre-emption  rights  from  being  acquired  by  land  speculators: 
Myers  v.  Croft,  13  Wall.  291.  In  that  case,  Mr.  Justice  Davis, 
speaking  for  the  court,  said:  "In  view  of  these  facts,  we  can- 
not suppose,  in  the  absence  of  an  express  declaration  to  that 
effect,  that  Congress  intended  to  tie  up  these  lands  in  the 
hands  of  the  original  owners  until  the  government  should 
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choose  to  issue  the  patent.  If  it  had  been  the  purpose  of 
Congress  to  attain  the  object  contended  for,  it  would  have  de- 
clared the  lands  themselves  unalienable  until  the  patent  was 
granted.  Instead  of  this,  the  legislation  was  directed  against 
the  assignment  or  transfer  of  the  right  secured  by  the  act, 
which  was  the  right  of  pre-emption,  leaving  the  pre-emptor 
free  to  sell  his  land  after  the  entry,  if  at  that  time  he  was  in 
good  faith  the  owner  of  the  land  and  had  done  nothing  incon- 
sistent with  the  provisions  of  the  law  on  the  subject."  To  the 
same  effect,  Lessee  of  French  v.  Spencer,  21  How.  228;  Thred- 
gill  V.  Pintard,  12  Id.  24;  Landes  v.  Brant,  10  Id.  348.  These 
views  are  in  harmony  with  the  adjudications  of  this  court, 
wherein  it  has  been  held  that  such  pre-emptor,  having  made 
the  entry,  paid  his  money,  taken  his  receipt  or  certificate,  and 
recorded  the  same  (as  Colstad  did),  has  the  entire  equitable 
title  and  interest,  which  he  may  assign,  transfer,  and  convey 
at  pleasure;  and  that  the  legal  title  will  vest  in  his  grantee 
upon  the  issuing  of  the  patent:  Dillingham  v.  Fisher,  5  Wis. 
475;  Stephenson  v.  Wilson,  37  Id.  489.  In  Lamb  v.  Davenport, 
18  Wall.  307,  it  was  held  that,  "unless  forbidden  by  some  posi- 
tive law,  contracts  made  by  actual  settlers  on  the  public  lands 
concerning  their  possessory  rights,  and  concerning  the  title  to 
be  acquired  in  future  from  the  United  States,  are  valid  as  be- 
tween the  parties  to  the  contract,  though  there  be  at  the  time 
no  act  of  Congress  by  which  the  title  may  be  acquired,  and 
though  the  government  is  under  no  obligation  to  either  of  the 
parties  in  regard  to  the  title."  It  follows  from  these  several 
adjudications  that  Colstad  was  under  no  disability  which  pre- 
vented him  from  conveying  his  equitable  title  and  interest  in 
the  land  to  Neuberg,  and  that  the  latter  was  under  no  disabil- 
ity which  prevented  him  from  creating  valid  liens  thereon  by 
way  of  mortgages,  as  he  did.  These  things  being  so,  there 
can  be  no  question  but  what  such  equitable  right,  title,  and 
interest  passed  to  the  plaintiff  by  such  foreclosure  sale  and 
sheriff's  deed. 

3.  The  plaintiff  having  thus  acquired  such  equitable  right, 
title,  and  interest  in  and  to  the  eighty,  was  she  divested 
of  the  same  by  the  subsequent  entry  and  commutation  by 
Neuberg  while  in  possession  as  her  tenant?  To  hold  that  she 
was,  would  be  the  consummation  of  a  gross  fraud  under  the 
guise  of  a  legal  right.  This  being  so,  it  should  not  be  sanc- 
tioned by  the  courts,  unless  forced  to  do  so  by  positive  law  or 
binding  authority.     Here  it  has  neither.    The  law  on  the  sub- 


March,  1888.]  Spiess  v.  Neuberg.  215 

ject  seems  to  be  pretty  well  settled  to  the  effect  that  where  the 
owner  of  such  equitable  right,  title,  and  interest  transfers  the 
same  by  way  of  mortgage  or  otherwise  to  a  bona  fide  purchaser 
for  a  valuable  consideration  fully  paid,  and  afterwards  acquires^ 
the  legal  title  by  patent  from  the  United  States,  such  legal  title 
at  once  inures  to  the  benefit  of  such  bona  fide  purchaser,  and 
estops  such  patentee  from  claiming  title  as  against  such  pur- 
chaser. This  is  sustained  by  the  authorities  already  cited. 
This  rule  is  well  illustrated  and  strongly  supported  by  Thred- 
gill  V.  Pintard,  supra,  in  which  il  was  held  that  "where  a 
settler  upon  the  public  lands  had  a  pre-emption  right  ta 
them,  and  sold  them  to  a  person  who  again  sold  them  to  a 
third  party,  the  original  vendor  has  a  lien  upon  the  land  for 
the  balance  of  the  purchase-money  still  due,  and  can  enforce 
it  by  a  bill  in  chancery,  notwithstanding  the  vendee  has  taken 
out  a  patent  in  his  own  name  under  a  subsequent  pre-emption 
law."  So,  in  Lessee  of  French  v.  Spencer,  supra,  it  was  held 
that  "a  patent  to  the  original  beneficiary,  who  had  previously 
sold  his  right,  inured  to  the  benefit  of  the  purchaser,  and  re- 
lated back  to  the  date  of  the  entry;  and  the  heir  of  the  grantor- 
in  such  a  deed  is  estopped  from  setting  up  a  legal  title  under 
the  patent."  See  also  Hughes  v.  United  States,  4  Wall.  232.. 
In  Orr  v.  Stewart,  supra,  the  homesteader,  after  having  mort- 
gaged his  right,  title,  and  interest,  and  the  mortgage  foreclosed 
and  bid  in  by  the  mortgagee,  who  obtained  thereon  a  sheriff's 
deed,  commuted  his  homestead  entry  into  a  cash  entry,  as 
here,  and  paid  in  full  the  price,  and  received  a  duplicate  re- 
ceipt and  certificate  of  purchase  therefor;  but  it  was  held  that 
such  after-acquired  title  by  the  mortgagor  fed  the  mortgage, 
and  inured  to  the  benefit  of  the  mortgagee  and  purchaser  at 
such  foreclosure  sale. 

4.  Upon  the  principles  stated,  it  may  seem  that  the  plaintiff' 
had  an  adequate  remedy  at  law,  and  hence  that  there  was  ne 
necessity  to  bring  this  action.  But  the  patent  gave  to  Neu- 
berg the  apparent  legal  title  of  record;  and  some  of  the  facts 
which  make  that  title  inure  to  the  benefit  of  the  plaintiff  are 
not  of  record,  and  hence  there  is  a  necessity  of  establishing 
the  plaintiff's  right  to  the  land  by  an  adjudication. 

,  By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  enter 
judgment  in  accordance  with  the  prayer  of  the  complaint. 


After-acquirkd  Title  Inures  to  Benefit  op  Mortgagee:  Rauch  v.  Dcchf 
2  Am.  St.  Rep.  598,  and  note;  Clark  v.  Baker,  76  Am.  Dec.  449,  and  note  458. 
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[71  WlBCONSIN,  804.J 

OOKTUCTIKO  Evidence.  —  Where  Testimony  13  Conflicjtino  as  to  thb 
CoNTKACT  Price  Agreed  ttpon  at  oral  sale,  evidence  is  admissible  to 
show  the  value  of  the  property  at  the  time  of  the  sale,  as  tending  to 
show  the  real  contract. 

Id.  —  Where  Testimont  is  Conflicting  as  to  the  contract  price,  and  as 
to  whether  defendant  objected  to  an  account  presented,  it  is  error  to 
suppress  defendant's  evidence  and  charge  that  where  no  objection  ia 
made  to  an  acconnt  rendered,  it  is  prima  Jade  evidence  of  its  correct- 
ness. 

Whkeb  Evxdencb  is  Conflicting  as  to  Contract  Price,  and  defendant 
introduces  in  evidence  a  memorandum  of  the  contract  which  he  testifies 
he  made  at  the  time  of  its  execution  in  a  book  kept  for  that  purpose, 
and  such  evidence  is  unimpeached,  it  is  error  to  cast  doubt  and  suspicion 
upon  the  evidence,  and  to  call  the  special  attention  of  the  jury  to  the 
criticisms  of  counsel  upon  the  memotandum. 

/.  H.  Opdale  and  James  Wichham,  for  the  appellants. 
W.  F.  Bailey ,  for  the  respondent. 

Orton,  J.  This  action  is  brought  to  recover  a  certain  sum 
for  goods,  wares,  and  merchandise,  and  two  hundred  dollars 
for  the  use  or  lease  of  certain  logging-camps  during  the  winter 
of  1883  and  1884,  situated  on  a  certain  forty  acres  of  land  be- 
longing to  the  plaintifif,  which  had  been  denuded  of  its  timber 
or  stumpage.  The  only  matter  controverted  on  the  trial  was 
the  claim  for  two  hundred  dollars  for  the  use  of  said  logging- 
camps.  This  the  defendants  denied  in  their  answer.  The  only 
witness  for  the  plaintiff  on  that  question  was  one  Carson,  the 
president  of  the  plaintiff  company,  who  testified  that  the  con- 
tract for  the  use  of  the  logging-camps  was  made  by  him  when 
he  and  Smith,  one  of  the  defendants,  were  alone,  and  that 
Buch  was  the  contract.  The  defendant  Smith  testified  with 
great  positiveness  that  the  defendants  never  made  any  such 
contract,  but  that  the  contract  was  that  the  defendants  should 
pay  the  plaintiff  two  hundred  dollars  for  a  good  title  of  the 
said  forty  acres  of  land,  with  the  old  camps  thereon,  which 
were  dilapidated  and  of  scarcely  any  value  whatever.  An- 
other witness,  who  claimed  to  have  been  present  when  the 
contract  was  made,  testified  that  the  said  Carson,  the  presi- 
dent of  the  company,  said:  "  I  will  do  better  by  you  than  by 
the  other  man.  I  will  give  you  the  logging-camps  and  the 
forty  acres  of  land;  the  camps  stand  on  for  two  hundred  dol- 
lars, and  give  you  title."    Another  witness  testified  that  he 
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heard  the  said  Carson  substantially  admit  that  he  had  sold 
the  defendants  the  camps  and  the  forty  acres.  The  testimony 
tended  to  show  that  the  defendants,  the  winter  before,  had 
been  troubled  by  some  one  shutting  up  their  roads  across  the 
said  forty-acre  lot,  which  they  used  in  their  logging  business 
on  other  lands  in  the  vicinity,  and  that  they  wished  therefore 
to  own  and  have  full  control  of  that  lot,  so  as  to  prevent  such 
annoyance.  The  said  Carson,  on  cross-examination,  testified 
that  "Smith's  object  was  to  purchase  those  camps,  and  get 
the  forty  acres  of  land  on  which  they  stood,  so  that  he  might 
control  the  roads  on  account  of  this  trouble";  and  he  further 
testified:  "I  would  give  him  title  to  the  forty  acres  of  land  if 
I  had  known  he  wanted  it.  It  would  not  have  been  any  detri- 
ment to  have  deeded  it  to  him.  I  would  not  give  him  the 
title  now  if  he  paid  the  money.     I  never  agreed  to." 

This  is  a  sufficient  statement  of  the  case  to  show  the  per- 
tinency of  the  exceptions.  The  jury  rendered  a  verdict  for 
the  plaintiff  of  $238.62,  presumably  for  the  $200  for  the  use 
of  the  logging-camps,  and  interest.  To  reverse  the  judgment 
rendered  on  this  verdict,  the  appellants  allege  the  following 
errors: — 

1.  The  appellants  offered  and  asked  questions  tending  to 
show  the  real  value  of  the  logging-camps  at  the  time,  and 
that  they  were  useless  to  the  plaintiff,  as  the  timber  had  all 
been  cut  off  the  forty  acres,  and  that  they  were  not  in  a  con- 
dition to  use  until  repaired,  and  that  they  were  of  no  value 
whatever  for  the  purpose  of  corroborating  the  testimony  of  the 
defendant  Smith  and  of  the  other  witnesses  as  to  what  the 
contract  was.  The  court  sustained  the  objection  of  the  plain- 
tiff to  such  offer  and  questions.  This  was  clearly  erroneous. 
This  was  a  very  strong  case  for  the  application  of  the  rule 
that  such  corroboration  is  proper  when  there  is  a  direct  con- 
flict of  the  evidence  as  to  the  contract  price  to  be  paid  for  the 
property  in  question.  If  the  logging-camps  were  of  the  value 
of  two  hundred  dollars  or  more,  then  the  plaintiff's  version  of 
the  contract  would  be  quite  probable  as  against  the  testimony 
for  the  defendants  that  such  consideration  was  to  include  the 
title  of  the  forty  acres  also.  On  the  other  hand,  if  the  camps 
were  of  little  or  no  real  value  to  any  one,  then  the  testimony 
of  the  defendants  would  be  quite  probable  as  against  the  tes- 
timony for  the  plaintiff  that  the  defendants  agreed  to  pay  two 
hundred  dollars  rent  for  the  use  of  such  camps  for  one  winter. 
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This  is  agreeable  to  common  reason,  and  logical,  and  such  evi- 
dence is  approved  by  the  authorities. 

The  evidence  disapproved  in  Kvammen  v.  Meridean  Mill  Co., 
58  Wis.  399,  was  as  "to  the  usual  price  for  sawing  laths  the 
season  before."  It  did  not  relate  to  the  price  or  value  of  the 
thing  itself,  which  was  the  subject  of  the  controversy  and  of 
the  contract.  In  that  case,  Mr.  Justice  Cassoday  said  in  the 
opinion:  "It  may  be,  as  intimated  by  Mr.  Justice  Cooley  in 
Campau  v.  Moran,  31  Mich.  280,  that  where  the  evidence  ad- 
duced upon  both  sides  is  in  direct  conflict,  and  pretty  evenly 
balanced,  as  to  the  contract  price,  evidence  that  the  cost  of 
performance  was  greatly  in  excess  or  greatly  below  such  price 
might  afford  some  reasonable  ground  for  believing  that  the 
contract  was  for  the  price  nearest  the  cost."  This  is  a  clear 
exposition  of  the  rule.  Mr.  Abbott,  in  his  work  on  trial  evi- 
dence, states  the  rule  as  follows:  "Where  the  testimony  is 
conflicting  as  to  what  was  the  price  agreed  upon  in  an  oral 
sale,  or  as  to  whether  there  was  any  agreement  as  to  price,  it 
is  competent  to  show  the  value  of  the  property  at  the  time  of 
the  sale  as  tending  to  show  what  the  real  contract  was":  Page 
305.  The  following  cases  are  cited  by  the  appellant's  counsel 
as  supporting  this  rule:  Richardson  v.  McGoldrick,  43  Mich. 
476;  Misner  v.  Darling,  44  Id.  438;  Ranch  v.  Scholl,  68  Pa.  St. 
234;  Allison  v.  Horning,  22  Ohio  St.  138;  Swain  v.  Cheney,  41 
N.  H.  232;  Moore  v.  Davis,  49  Id.  45;  6  Am.  Rep.  460;  Kidder 
V.  Smith,  34  Vt.  294;  Johnson  v.  Harder,  45  Iowa,  677;  Brad- 
bury  V.  Dwight,  3  Met.  31. 

2.  The  court,  in  charging  the  jury,  after  reciting  the  testi- 
mony of  Carson,  the  president  of  the  company,  that  he  had 
presented  to  the  defendants  a  bill  or  account  containing  this 
charge  of  two  hundred  dollars  for  the  use  of  the  camps,  and 
that  the  defendants  made  no  objections  to  it,  but  kept  the  bill, 
said  to  the  jury:  "Where  a  statement  of  account  is  rendered, 
and  nothing  is  said  about  it,  and  no  objections  made,  of  course 
that  is  'prima  facie  evidence  of  the  correctness  of  the  bill. 
....  It  is  a  sort  of  admission  on  his  part  of  the  correctness 
of  the  bill."  Aside  from  the  fact  that  this  claim  is  not  a  mat- 
ter of  book-account,  or  of  an  account  rendered  or  bill  pre- 
sented, but  the  subject  of  a  special  contract,  and  such  a  prin- 
ciple of  law  has  no  application  to  it,  it  was  unfair  for  the 
court  to  ignore  or  suppress  the  testimony  of  the  defendant 
Smith,  that  he  did  at  the  time  object  and  insist  that  he  had 
never  hired  or  rented  the  camps,  but  that  he  had  bought  the 
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forty  acres,  with  the  camps  upon  it.  The  jury  might  forget 
that  evidence,  and  from  this  charge  of  the  court  take  it  for 
granted  that  the  defendants  had  assented  to  the  claim  by  not 
objecting  to  it,  and  might  have  been,  and  probably  were, 
thereby  misled  as  to  the  evidence. 

3.  The  defendant  Smith  testified  that  he  made  a  memoran- 
dum of  the  contract  of  the  purchase  of  the  forty  acres  and 
the  camps  on  it  at  the  time  in  a  memorandum-book  which  he 
kept  for  such  matters  of  business,  and  said  memorandum  was 
introduced  in  evidence.  The  court,  in  commenting  upon  this 
evidence  to  the  jury,  and  after  saying  '"that  it  tended  to  show 
that  he  [Smith]  was  not  mistaken  as  to  what  the  contract 
was,"  said:  "Of  course,  if  he  really  made  that  memorandum," 
etc.  "You  have  heard  the  criticisms  of  counsel  upon  that 
memorandum.  It  is  your  duty  to  consider  whether  that  was 
really  a  memorandum  made  at  that  time."  This  was  very 
unfair,  as  well  as  a  very  serious  error. 

There  was  no  evidence  tending  to  impeach  the  credibility  of 
the  defendant  Smith  in  respect  to  his  having  made  at  the  time 
this  memorandum,  or  tending  to  cast  any  suspicion  upon  his 
evidence  in  that  respect.  The  court  cast  suspicion  and  doubt 
upon  this  evidence,  without  any  other  grounds  than  the  unre- 
strained and  groundless  criticisms  of  the  opposing  counsel  in 
his  argument.  The  attention  of  the  jury  is  not  called  to  the 
testimony  on  this  point,  except  with  an  unauthorized  proviso, 
"if  he  really  made  the  memorandum,"  and  "whether  it  was 
really  made  at  that  time."  But  the  special  attention  of  the 
jury  is  called  to  "the  criticisms  of  counsel  upon  that  memo- 
randum." 

There  are  other  errors  assigned,  but  they  may  not  occur 
upon  another  trial,  and  are  not  very  material.  We  are  in- 
clined to  think  that  if  the  above  errors  had  not  been  commit- 
ted, the  verdict  would  have  been  in  favor  of  the  defendants. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


CoNTBACT   07   Salb,  paxol  evidence  is  admissible  to  prove:  Moore  r. 
Davis,  6  Am.  Rep.  460. 
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Assignment  of  Pbopertt,  Made  Puksttant  to  a  Bakkbuft  Act,  the 
assignee  being  in  effect  an  ofiScer  of  the  court,  and  the  assigned  prop- 
erty being  in  custodia  legis,  and  administered  by  and  under  direction  of 
the  court,  has  no  extraterritorial  effect  so  as  to  defeat  an  attachment 
levied  upon  property  in  another  state,  under  the  laws  of  that  state,  by 
a  creditor  of  the  assignor. 

CoNiLicrr  OF  Laws.  —  Assignment  by  Debtob  havxnq  Pbopebty  in  Both 
Wisconsin  and  Minnesota,  made  under  the  insolvent  law  of  the  latter 
state,  does  not  affect  property  of  the  assignor  situated  in  Wisconsin. 

Action  to  recover  the  proceeds  of  a  sale  of  personal  prop- 
erty seized  in  Wisconsin  by  one  Campbell,  as  sheriff,  under 
Vttachment  proceedings  sued  out  by  one  Johnson  against 
property  of  Gillespie  and  Harper,  partners,  owning  property 
and  doing  business  in  Minnesota  and  Wisconsin.  By  agree- 
ment, the  sheriff  made  the  sale  and  retained  the  proceeds, 
subject  to  the  judgment  of  the  court.  Johnson  obtained  judg- 
ment against  said  partners,  issued  execution,  and  the  sheriff 
levied  upon  said  proceeds.  McClure,  the  plaintiff,  claims 
said  proceeds  under  an  assignment,  made  to  him  by  Gillespie 
and  Harper,  in  Minnesota,  under  the  insolvent  laws  of  that 
state.  McClure,  Johnson,  and  the  firm  of  Gillespie  and  Har- 
per are  and  were  residents  of  the  state  of  Minnesota  when  the 
assignment  was  made.  The  court  held  that  plaintiff  took  no 
title  to  the  property  seized  and  sold  in  Wisconsin,  and  plain- 
tiff appeals. 

Fayette,  Marsh,  and  Roy.  S.  Reed,  for  the  appellant. 
JI.  L.  Evrnphrey,  for  the  respondent. 

Lyon,  J.  Chapter  148  of  the  General  Laws  of  Minnesota . 
for  1881,  under  which  the  assignment  in  question  was  made, 
is  entitled  "An  act  to  prevent  debtors  from  giving  preference 
to  creditors,  and  to  secure  the  equal  distribution  of  the  prop- 
erty of  debtors  among  their  creditors,  and  for  the  release  of 
debts  against  debtors."  The  act  provides  that  whenever  the 
property  of  any  debtor  shall  be  attached  or  levied  upon  by 
any  writ  or  process  from  a  court  of  record  of  that  state  in 
favor  of  any  creditor,  or  garnishment  made  against  any 
debtor,  such  debtor  may,  within  ten  days  after  such  levy^ 
or  garnishment,  "make  an  assignment  of  all  his  property  and 
estate,  not  exempt  by  law,  for  the  equal  benefit  of  all  his 
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creditors,  in  proportion  to  their  respective  valid  claims,  who 
shall  file  releases  of  their  debts  and  claims  against  such 
debtors,  as  hereinafter  provided."  The  act  then  provides 
that,  upon  such  assignment  being  made,  the  attachments, 
levy,  or  garnishments  shall  be  dissolved,  and  the  officer  shall 
deliver  the  property  to  the  assignee,  unless  the  latter  elect  to 
retain  the  process  for  the  benefit  of  all  such  creditors:  Sec.  1. 
It  is  further  provided  in  section  10  that  "  no  creditor  of  any 
insolvent  debtor  shall  receive  any  benefit  under  the  provisions 
of  this  act,  or  any  payment  of  any  share  of  the  proceeds  of 
the  debtor's  estate,  unless  he  shall  first  have  filed  with  the 
clerk  of  the  district  court,  in  consideration  of  the  benefits  of 
the  provisions  of  this  act,  a  release  to  the  debtor  of  all  claims 
other  than  such  as  may  be  paid  under  the  provisions  of  this 
act  for  the  benefit  of  such  debtor;  and  thereupon  the  court  or 
judge  may  direct  that  judgment  be  entered  discharging  such 
debtor  from  all  claims  or  debts  held  by  creditors  who  shall 
have  filed  such  releases." 

Within  ten  days  before  the  assignment  to  the  plaintifi"  was 
executed,  the  property  of  Gillespie  and  Harper  in  Minnesota 
was  seized  by  virtue  of  a  writ  of  attachment  issued  out  of  a 
court  of  record  of  that  state. 

Another  statute  of  Minnesota  (Gen.  Stats.,  c.  41)  gives  the 
procedure  for  making  general  assignments  for  the  benefit  of 
creditors.  Its  provisions  are  not  unlike  chapter  80  of  our  Re- 
vised Statutes,  entitled  "  Of  Voluntary  Assignments." 

The  contention  on  behalf  of  the  plaintiff  is,  that  the  instru- 
ment under  which  the  plaintifi"  claims  to  recover  the  proceeds 
of  the  property  in  question  is  essentially  a  voluntary  assign- 
ment by  Gillespie  and  Harper  for  the  benefit  of  their  cred- 
itors; and  that  it  is  a  valid  conveyance  to  the  assignee  of  all 
the  personal  property  of  the  assignors,  wherever  the  same 
may  be  situated.  In  other  words,  their  position  is  that,  in 
respect  to  personal  property,  the  lex  loci  contractus  governs,  and 
an  assignment  valid  under  the  laws  of  the  state  in  which  it 
was  executed  is  valid  everywhere. 

The  contention  on  behalf  of  the  defendant  (who  represent* 
the  creditor  Johnson)  is,  that  the  instrument  is  not  a  volun- 
tary assignment  for  the  benefit  of  creditors,  within  the  mean- 
ing of  that  term  as  used  in  the  common  law,  or  in  chapter  41 
of  the  Minnesota  statute,  or  chapter  80  of  our  Revised  Stat- 
utes, but  is  part  of  a  statutory  proceeding  in  insolvency,  look- 
ing to  a  full  discharge  of  the  debts  of  the  insolvent  without  full 
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payment  thereof, — a  result  which  cannot  follow  a  voluntary 
assignment  for  the  benefit  of  creditors;  and  further,  such 
being  the  nature  of  the  proceeding,  the  assignment  has  no 
effect  beyond  the  territorial  limits  of  the  state  in  which  it  is 
made,  and  in  which  the  assignor  resides.  It  is  also  denied 
that  it  has  any  such  extraterritorial  effect,  even  though  it  be 
a  voluntary  assignment  for  the  benefit  of  creditors. 

The  question  as  to  the  character  of  the  instrument  under 
which  the  plaintiff  claims  has  been  determined  by  the  su- 
preme court  of  Minnesota  in  Jenks  v.  Ludden,  34  Minn.  482, 
and  other  cases  therein  cited.  In  Jenks  v.  LuddeUy  supra,  the 
court  says:  "Our  act  of  1881  is,  as  we  have  repeatedly  held, 
a  bankrupt  act;  the  assignee  being,  in  effect,  an  officer  of  the 
court,  and  the  assigned  property  being  in  custodia  legis  and 
administered  by  the  court  or  under  its  direction:  Wendell  v. 
Lebon,  30  Minn.  234;  In  re  Mann,  32  Id.  60;  Lord  v.  Meachem, 
32  Id.  66;  Bennett  v.  Denny,  33  Id.  530;  Simon  v.  Mann,  33 
Id.  412,"  Thus  it  will  be  seen  that  although  an  assignment 
under  chapter  148  of  the  Statutes  of  Minnesota  for  1881  in  a 
certain  sense  is  voluntary,  in  that  the  debtor  is  not  compelled 
to  make  it, — a  feature  common  to  many,  perhaps  most,  in- 
solvent laws,  including  those  of  this  state  (R.  S.,  c.  179), — 
still  that  court  holds  it  to  be,  in  substance  and  legal  effect,  an 
assignment  by  operation  of  the  statute  thus  held  to  be  a  bank- 
rupt law,  executed  as  a  part  of  the  procedure  in  the  adminis- 
tration of  that  law.  We  regard  the  above  adjudications  of 
the  supreme  court  of  Minnesota,  giving  construction  to  their 
act  of  1881,  as  binding  upon  this  court,  and  hence  shall  not 
examine  or  discuss  the  argument  of  counsel  for  the  plaintiff 
against  the  accuracy  of  such  construction.  We  will  only  say 
that  our  consideration  of  the  subject  has  inclined  us  to  think 
that  the  court  construed  the  act  correctly.  ^ 

Our  conclusion  as  to  the  character  of  the  instrument  in  I 
question  renders  it  quite  unnecessary  to  determine  whether  a  i- 
voluntary  assignment  for  the  benefit  of  creditors,  executed  in 
Minnesota  by  a  resident  of  that  state,  pursuant  to  chapter  41, 
passes  to  the  assignee  title  to  personal  property  named  in 
such  assignment  having  a  situs  in  this  state.  This  question 
was  very  fully  argued  by  the  respective  counsel,  and  their 
citations  of  authorities  (to  which  we  add  Mowry  v.  Crocker,  6 
Wis.  326)  will  be  preserved  in  the  official  report  of  the  case. 

The  only  remaining  question  (and  it  is  the  controlling  ques- 
tion in  the  case)  is,  Has  an  assignment  of  property,  made 
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pursuant  to  a  bankrupt  act,  the  assignee  being  in  effect  an 
oflQcer  of  the  court,  and  the  assigned  property  being  in  custodia 
legis  and  administered  by  or  under  the  direction  of  the  court, 
any  extraterritorial  effect?  That  is  to  say,  ghould  the  courts 
of  this  state  recognize  such  an  assignment  as  a  valid  transfer 
to  the  assignee  of  personal  property  in  this  state,  and  thus  de- 
feat an  attachment  levied  upon  it  pursuant  to  the  laws  of  this 
Btate  by  a  creditor  of  the  assignor?  We  think  the  question  is 
not  affected  by  the  fact  that  the  property,  when  seized,  was  in 
the  possession  of  the  assignee,  or  that  the  attaching  creditor 
is  a  resident  of  the  state  in  which  the  insolvency  or  bank- 
ruptcy proceedings  were  had. 

The  cases  on  this  subject  are  very  numerous.  No  review  of 
them  will  here  be  attempted.  While  some  of  them  may, 
under  special  circumstances,  extend  the  rule  of  comity  to  such 
a  case,  and  thus  give  an  extraterritorial  effect  to  somewhat 
similar  assignments,  we  are  satisfied  that  the  great  weight  of 
authority  is  the  other  way.  The  rule  in  this  country  is,  we 
think,  that  assignments  by  operation  of  law  in  bankruptcy  or 
insolvency  proceedings,  under  which  debts  may  be  compulso- 
rily  discharged  without  full  payment  thereof,  can  have  no 
legal  operation  out  of  the  state  in  which  such  proceedings 
were  had.  This  rule  is  laid  down  in  Burrill  on  Assignments, 
5th  ed.,  p.  458,  sec.  303,  and  numerous  cases  are  cited  in  the 
note  to  that  section  in  support  of  it. 

An  application  of  the  above  rule  to  this  case  negatives  the 
plaintiff's  right  to  recover  in  the  action. 

By  the  Court.  The  iudgment  of  the  circuit  court  is 
aflSrmed.  

ASSIQNMEMT  UND£B  STATE  BANEBUPT  LaWS  —  EXTBATSBKITOBIAL  EttECT 

OF:  Walters  v.  WMUock,  76  Am.  Dec.  607,  note  616;  Bryan  v.  Brisbin,  72  Id. 
219,  and  note;  note  to  Han/ord  v.  Paine,  78  Id.  594,  597,  treating  the  topic 
at  length;  see  also  Thurston  v.  Rosenfield,  97  Id.  351,  and  note;  Bently  v. 
Whittemore,  97  Id.  671,  and  note;  Weider  v.  Maddox,  59  Am.  Rep.  617,  and 
foot-note;  Moore  v.  Church,  59  Id.  439.  In  these  cases  the  variovis  mUnga 
will  be  found,  the  authorities  not  being  harmonious.  In  Smith's  Appeal,  117 
Pa.  St.  30,  and  Cojlin  v.  Kelling,  83  Ky.  649,  it  is  held  that  a  voluntary  assign- 
ment for  the  benefit  of  creditors  in  one  state  will  pass  title  to  personalty  in 
another  state. 
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Mistake  —  Degree  of  Proof.  — To  Establish  Mistake,  party  alleging  it 
mast  prove  it  clearly  and  satisfactorily,  and  perhaps  beyond  a  reason- 
able doubt;  and  to  charge  that  to  establish  mistake  the  evidence  in  ita 
favor  must  be  more  weighty,  convincing,  or  satisfactory  than  the  evi- 
dence of  the  other  party  is  error,  as  a  mere  preponderance  of  evidence 
is  not  sufficient. 

Erroneous  Charge. — Where  Correct  Rule  is  Briefly  Stated  in  the 
beginning  of  a  charge,  but  is  afterwards  overruled  and  changed,  and  an 
incorrect  rule  substituted  and  impressed  upon  the  jury,  so  as  to  probably 
influence  it,  the  whole  charge  is  error. 

John  Barker^  for  the  appellant. 

0.  Stevens,  for  the  respondent. 

Oeton,  J.  This  action  is  brought  to  recover  the  sum  of 
$283,  the  balance  due  upon  a  certain  $800  note  given  by  the 
respondent  to  the  appellant  in  part  for  the  purchase  of  one 
third  interest  in  a  grist  or  roller  mill,  in  the  city  of  Baraboo. 
The  defendant  claims  that  there  was  a  mistake  made  at  the 
time,  in  calculating  the  amount  that  should  be  put  into  said 
note,  by  not  deducting  from  said  amount  of  $800  the  sum  of 
$283  for  certain  profits  that  the  mill  had  made,  which  at  that 
time  were  not  estimated  or  ascertained,  but  were  contemplated 
by  the  agreement  of  the  parties.  The  jury  found  that  such 
mistake  was  made,  and  therefore  found  for  the  defendant. 

1.  The  appellant  claims  that  the  verdict  is  against  the  law 
and  the  evidence.  We  think  that  the  evidence  tended  to  prove 
that  there  was  a  mutual  mistake  of  fact  in  determining  the 
amount  that  should  be  put  into  the  note,  as  claimed  by  the 
respondent,  and  that  there  was  suflBcient  evidence  to  preclude 
our  interference  with  the  verdict  on  that  ground. 

2.  The  contention  of  the  learned  counsel  of  the  appellant 
is,  that  the  learned  judge  before  whom  this  cause  was  tried 
erroneously  instructed  the  jury  as  to  the  degree  or  quantum 
of  evidence  necessary  to  establish  the  alleged  mistake.  At 
the  request  of  the  appellant's  counsel,  the  jury  were  first  in- 
structed that,  "in  order  to  establish  a  mistake,  the  proof 
thereof  must  be  clear,  satisfactory,  and  convincing."  This 
was  strictly  correct.  But  this  brief  statement  of  an  abstract 
legal  principle,  disconnected  from  any  other  part  of  the  in- 
structions, and  made  before  the  main  and  general  instructions 
were  in  form  addressed  to  the  jury,  would  not  be  likely  to  make 
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a  very  strong  or  lasting  impression  upon  their  minds.  The  fol* 
lowing  instruction  was  the  last  one  given,  and  upon  the  de- 
clared subject  of  the  "burden  of  proof,"  and  would  be  likely 
to  be  intently  listened  to  and  well  remembered,  as  the  correct 
rule  by  which  the  testimony  on  behalf  of  the  defendant  should 
be  measured.  This,  as  the  true  rule,  is  stated  deliberately, 
impressively,  and  at  considerable  length,  and  made  specially 
applicable  to  the  facts  of  the  case,  and  it  was  illustrated  and 
explained  so  that  the  jury  must  have  clearly  understood  it. 
The  instruction  was  as  follows:  "The  burden  of  proof  is  upon 
the  defendant  to  establish  the  fact  that  such  a  mistake  as  he 
claims  was  in  fact  made,  and  that  this  note  was  given  for  $285: 
more  than  it  should  have  been  by  virtue  of  the  terms  of  the 
contract  between  the  plaintiff  and  the  defendant.  By  burden 
of  proof  is  simply  meant  this:  When  a  party  avers  a  thing 
which  is  denied  by  his  opponent,  we  say  the  party  who  avers 
the  fact  to  exist  must  take  upon  himself  the  trouble  or  burden 
of  proving  it;  and  when  the  burden  of  proof  is  upon  a  party, 
he  is  bound  to  establish  the  fact  which  he  alleges,  and  the 
other  party  denies,  by  a  preponderance  of  the  evidence;  and 
by  a  preponderance  of  the  evidence  is  simply  meant  that  the 
evidence  which  the  party  produces  in  favor  of  the  fact  which 
he  affirmatively  avers,  and  which  is  denied  by  his  opponent, 
must  be  more  weighty,  convincing,  and  satisfactory  than  the 
proof  adduced  by  the  other  party  by  way  of  answer  or  by  way 
of  overcoming  such  affirmative  proof."  The  jury  then  retired 
with  this  rule  fresh  in  memory. 

It  was  incumbent  upon  the  defendant  to  correct  and  sur- 
charge an  account,  to  reform  a  written  instrument,  or  to  estab- 
lish a  mistake.  The  rule  recognized  by  all  courts  in  such  cases 
is,  that  the  party  alleging  the  mistake  must  prove  it  clearly 
and  satisfactorily,  and,  some  courts  hold,  beyond  a  reasonable 
doubt.  A  mere  preponderance  of  evidence  is  not  sufficient. 
To  be  more  weighty,  convincing,  or  satisfactory  than  the  evi- 
dence of  the  other  party  is  not  the  rule;  for  that  would  be 
simply  the  rule  of  preponderance:  Abbott's  Trial  Evidence, 
463;  Towsley  v.  Denison,  45  Barb.  490;  Klauber  v.  Wright,  52 
Wis.  303;  Welh  v.  Ogden,  30  Id.  637;  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  102  Mass.  45;  Ely  v.  Early,  94  N.  C.  1.  In 
Bond  V.  Dorsey,  65  Md.  310,  the  language  is,  that  the  evidence 
must  be  "clear  and  overwhelming";  citing  Groffv.  Rohrer,  35 
Id.  327;  Mendenhall  v.  Steckel,  47  Id.  454;  28  Am.  Rep.  481; 
Beard  v.  Hubble,  9  Gill,  430.     The  learned  counsel  of  the  re- 
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epondent  virtually  admits  in  his  brief  that  such  is  the  rule, 
but  contends  that  such  rule  was  given  in  the  first  place,  and 
the  whole  charge  must  be  taken  together.  The  trouble  is,  that 
the  correct  rule,  so  briefly  stated  in  the  beginning,  was  after- 
wards overruled  and  changed,  and  the  incorrect  rule,  of  a 
mere  preponderance  of  the  evidence,  substituted  and  im- 
pressed upon  the  jury,  and  they  were  quite  probably  influ- 
enced by  it.  Which  rule  should  they  regard, — the  first  or 
the  last?  To  say  the  least  of  it,  the  evidence  to  establish  the 
mistake  was  not  of  the  clearest  or  most  convincing  character 
or  beyond  a  reasonable  doubt.  On  account  of  this  error  in 
the  charge,  the  judgment  will  have  to  be  reversed. 

By  the  Court.     The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


EviDBNCB  TO  JiTSTiFT  Rblief  on  the  groand  of  mistake  must  be  clear, 
unequivocal,  and  decisive:  Allen  v.  Elder,  2  Am.  St.  Rep.  63;  Hutchinson  v. 
AmatooHh,  2  Id.  823,  and  note  828. 

Inconsistent,  Conixictino,  ob  Misleasino  Instbuctions  abk  Ebbonb- 
ous:  Home  v.  State,  81  Am.  Dec.  499,  note  503;  Adams  v.  Capron,  83  Id. 
666;  Southern  R.  R.  Co.  v.  Kendrick,  90  Id.  332;  State  v.  Benham,  92  Id.  416j 
Tliompaon  v.  Thompson,  98  Id.  638,  and  notes  to  these  oases. 


Aybes   v.  Chicago  and   Northwestern  K*y  Co. 

[71  Wisconsin,  872.] 

Common  Cabbieb  of  Live-stock,  What  Constitutics.  —  Railroad  com- 
pany engaged  in  transporting  live-stock  over  its  road,  and  accnstomed  to 
furnish  suitable  cars  therefor,  upon  reasonable  notice,  whenever  within 
its  power  to  do  so,  and  holding  itself  out  to  the  public  as  such  carrier 
for  hire  upon  the  terms  and  conditions  prescribed  in  the  written  con- 
tracts with  shippers,  is  a  common  carrier  of  live-stock,  with  such  restric- 
tions and  limitations  of  its  common -law  liability  as  arise  from  the 
instincts,  habits,  propensities,  wants,  necessities,  vices,  or  locomotion  of 
snch  animals  under  such  contracts  of  carriage. 

Common  Cabbieb  or  Lite-stock  fob  Hibe,  holding  itself  out  to  the  pub- 
lic as  such,  under  the  restrictions  and  limitations  named  in  its  contracts 
with  shippers,  is  bound  to  furnish  suitable  cars  for  such  stock,  upon  rea- 
Bonable  notice,  whenever  it  can  do  so  with  reasonable  diligence,  without 
jeopardizing  its  other  business  as  such  common  carrier. 

BuBDXN  of  Pboof  IS  UPON  Ck)MMON  Cabbieb  OF  LivE-sTOCK  to  show  that 
it  could  not,  with  reasonable  diligence  and  without  jeopardizing  its 
other  business,  have  furnished  cars  for  the  transportation  of  such  stock 
at  the  time  ordered  and  upon  the  notice  given. 

Common  Cabbieb  Owes  Saue  Duty  Relatively  to  all  shippers  at  stations 
of  the  same  business  importance  as  to  supplying  cars,  and  no  station. 
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much  less  any  one  shipper,  has  the  right  to  command  the  entire  resources 
of  the  carrier  to  the  exclusion  of  other  stationa  and  shippers,  but  the 
cars  must  be  so  distributed  at  the  different  stations  as  may  be  in  propor- 
tion to  the  ordinary  business  requirements  at  the  time,  in  order  that 
shipments  may  be  made  with  reasonable  celerity. 

Common  Carriers  of  Live-stock  —  Duty  to  Furnish  Cabs  on  Notice. 
—  Where  a  shipper  applies  to  a  carrier  of  live-stock  for  cars  to  be  fur- 
nished at  a  time  and  station  named,  the  carrier  must  inform  the  shipper 
within  a  reasonable  time,  if  practicable,  whether  it  is  unable  to  so  fur- 
nish, and  if  it  fails  to  give  such  notice,  and  has  induced  the  shipper  to 
believe  that  the  cars  will  be  in  readiness  at  the  time  and  place  named, 
and  the  shipper,  relying  thereon,  is  present  with  his  live-stock  at  such 
time  and  place,  and  finds  no  cars,  the  carrier  is  liable  in  damages. 

Damages  against  Common  Carrier  of  Live-stock  for  delay  in  transporta- 
tion is  limited  to  the  expense  of  keeping,  shrinkage,  and  depreciation  in 
value  of  the  stock  during  such  delay. 

Damages  for  delay  in  transporting  live-stock.  From  the 
Bpecial  verdict,  it  appears  that  the  defendant  railroad  com- 
pany was  a  common  carrier  of  live-stock;  that  plain tifiF  noti- 
fied defendant's  agents  at  La  Valle  and  Reedsburg,  two 
stations  on  the  line  of  its  road,  that  he  would  require  seven 
cars  on  October  17,  1882,  for  the  transportation  of  live-stock 
to  Chicago.  Such  notice  was  given  on  October  13,  1882,  was 
reasonable,  and  stated  that  four  cars  would  be  loaded  at  La 
Valle,  and  three  cars  would  be  loaded  at  Reedsburg.  Defend- 
ant's agents  promised  to  order  said  cars,  and  have  them  in 
readiness  at  the  time  and  places  named.  Two  cars  were  fur- 
nished at  Reedsburg  on  October  17,  and  one  on  October  19, 
1882.  Four  cars  were  furnished  at  La  Valle  on  October  19, 
1882.  Two  cars  were  furnished  as  soon  as  possible,  but  the 
other  five  were  not.  Plaintifi"  had  ho  notice  before  October 
17,  1882,  that  all  the  cars  would  not  be  furnished  as  ordered, 
and  he  was  at  the  respective  stations  mentioned  at  the  date 
named  with  sufficient  live-stock  to  load  all  the  cars.  The 
jury  returned  a  verdict  for  $825.97  damages  in  favor  of  plain- 
tifi", for  depreciation  in  value,  care,  and  feeding,  and  shrinkage 
on  the  stock,  caused  by  the  delay  in  their  transportation. 
Judgment  was  entered  accordingly,  and  defendant  appealed. 
Other  facts  are  stated  in  the  opinion. 

/.  O.  Jenkim,  and  Winkler  and  Smithf  for  the  appellant. 
O.  Stevens,  for  the  respondents. 

Casboday,  J.  There  is  no  finding  of  any  agreement  on  the 
part  of  the  defendant  to  have  the  cars  in  readiness  at  the  sta- 
tions on  Tuesday  morning,  October  17,  1882.     There  is  no 
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teBtimony  to  support  Buch  a  finding.  One  of  the  plaintiffs 
testified,  in  effect,  that  he  told  the  agent  that  he  would  want 
the  cars  on  the  morning  of  the  day  named;  that  the  agent 
took  down  the  order,  put  it  on  his  book,  and  said:  "All  right," 
he  would  try  and  get  them,  but  that  they  were  short  because 
they  were  then  using  more  cars  for  other  purposes;  that  noth- 
ing more  was  said.  It  appears  in  the  case  that  the  cars  were 
in  fact  furnished.  It  also  appears  that,  as  the  shipments  were 
made,  special  written  contracts  therefor  were  entered  into  be- 
tween the  parties,  whereby  it  was,  in  effect,  agreed  and  under- 
stood that  the  plaintiffs  should  load,  feed,  water,  and  take  care 
of  such  stock  at  their  own  expense  and  risk,  and  that  they 
would  assume  all  risk  of  injury  or  damage  that  the  animals 
might  do  to  themselves  or  each  other,  or  which  might  arise  by 
delay  of  trains;  that  the  defendants  should  not  be  liable  for 
loss  by  jumping  from  the  cars  or  delay  of  trains  not  caused 
by  the  defendant's  negligence.  The  court,  in  effect,  charged 
the  jury  that  there  was  no  evidence  of  any  negligence  on  the 
part  of  the  defendant  causing  delay  in  any  train  after  ship- 
ment, and  hence  that  the  delay  of  the  two  cars  admitted  to 
have  been  furnished  in  time  was  not  before  them  for  consid- 
eration. This  relieves  the  case  from  all  liability  on  contract. 
It  also  narrows  the  case  to  the  defendant's  liability  for  the 
delay  of  two  days  in  furnishing  the  five  cars  at  the  stations 
named,  as  ordered  by  the  plaintiffs,  and  in  the  absence  of  any 
contract  to  do  so. 

In  Richardson  v.  Chicago  etc.  R'y  Co.,  61  Wis.  601,  18  Am. 
&  Eng.  R.  R.  Cas.  530,  it  was,  in  effect,  held  competent  for  a 
railroad  company  engaged  in  the  business  of  transporting 
live-stock  to  exempt  itself  by  express  contract  "from  damage 
caused  wholly  or  perhaps  in  part  by  the  instincts,  habits,  pro- 
pensities, wants,  necessities,  vices,  or  locomotion  of  such  ani- 
mals." And  it  was  then  said:  "  Since  the  action  is  not  based 
upon  contract,  the  plaintiff  must  recover,  if  at  all,  by  reason 
of  the  defendant's  liability  as  a  common  carrier  upon  mere 
notice  to  furnish  cars,  and  a  readiness  to  ship  at  the  time 
notified.  Did  such  notice  and  readiness  to  ship  create  such 
liability?  We  have  seen  that  a  carrier  of  live-stock  may,  to 
at  least  a  certain  extent,  limit  its  liability.  Whether  the  de- 
fendant was  accustomed  to  so  limit  its  liability,  or  to  carry  all 
live-stock  tendered  upon  notice,  without  restriction,  does  not 
appear  from  the  record.  If  it  was  accustomed  to  so  limit,  and 
the  limitation  was  legal,  it  should  at  least  have  been  so  al- 


March,  1888.]     Ayres  v.  Chicago  etc.  R'y  Co.  229 

leged,  together  with  an  offer  to  comply  with  the  customary 
restriction.  If  it  was  accustomed  to  carry  all  live-stock 
offered  upon  notice  and  tender,  and  without  restriction,  then 
it  would  be  difficult  to  see  upon  what  ground  it  could  discrim- 
inate against  the  plaintiff  by  refusing  to  do  for  him  what  it 
was  constantly  in  the  habit  of  doing  for  others." 

In  that  case,  there  was  a  failure  to  allege  any  such  custom 
or  holding  out  on  the  part  of  the  defendant,  or  that  reason- 
able notice  had  been  given  to  the  defendant  to  furnish  suitable 
cars  to  the  person  applying  therefor,  or  that  the  same  was 
within  its  power  to  do  so;  and  hence  the  demurrer  was  sus- 
tained. The  allegations  thus  wanting  in  that  case  are  present 
in  this  complaint.  It  is,  moreover,  in  effect  admitted  that  the 
defendant  was  at  times,  when  able  to  do  so,  engaged  in  the 
transportation  of  live-stock  over  its  roads,  one  line  of  which 
runs  through  the  stations  in  question;  that  it  was  accustomed 
to  furnish  suitable  cars  therefor,  upon  reasonable  notice,  when 
within  its  power  to  do  so;  and  to  receive,  transport,  and  de- 
liver such  live-stock  with  reasonable  dispatch,  but  only  upon 
special  contracts  at  the  time  entered  into  between  the  shipper 
and  the  defendant,  and  upon  such  terms  and  conditions  as 
should  be  agreed  upon  in  writing.  It  is,  moreover,  manifest 
that  the  defendant  actually  undertook  to  furnish  the  cars  at 
the  time  designated  by  the  plaintiffs;  that  it  succeeded  in  fur- 
nishing two  of  them  on  time;  that  there  was  a  delay  of  two 
days  in  furnishing  the  other  five;  and  that  the  plaintiffs  were 
willing  to  and  did  submit  to  the  terms  and  conditions  of  car- 
riage imposed  by  the  defendant  by  signing  the  special  written 
contracts  mentioned.  It  must  be  assumed,  also,  that  such 
special  written  contracts  were  substantially  the  same  as  all 
contracts  made  by  the  defendant  at  that  season  of  the  year 
for  the  shipment  of  similar  live-stock  under  similar  circum- 
stances. Otherwise  the  defendant  would  be  justly  chargeable 
with  unlawful  discrimination;  the  right  to  do  which  the  learned 
counsel  for  the  defendant  frankly  disclaimed  upon  the  argu- 
ment. 

We  are  therefore  forced  to  the  conclusion  that,  at  the  time 
the  plaintiffs  applied  for  the  cars,  the  defendant  was  engaged 
in  the  business  of  transporting  live-stock  over  its  roads,  in- 
cluding the  line  in  question,  and  that  it  was  accustomed  to 
furnish  suitable  cars  therefor,  upon  reasonable  notice,  when- 
ever it  was  within  its  power  to  do  so;  and  that  it  held  itself 
out  to  the  public  generally  as  such  carrier  for  hire,  upon  such 
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terms  and  conditions  as  were  prescribed  in  the  written  con- 
tracts mentioned.  These  things,  in  our  judgment,  made  the 
defendant  a  common  carrier  of  live-stock,  with  such  restric- 
tions and  limitations  of  its  common-law  duties  and  liabilities 
as  arose  from  the  instincts,  habits,  propensities,  wants,  neces- 
sities, vices,  or  locomotion  of  such  animals,  under  the  con- 
tracts of  carriage.  This  proposition  is  fairly  deducible  from 
what  was  said  in  Richardson  v.  Chicago  etc.  Ry  Co.,  supra, 
and  is  supported  by  the  logic  of  numerous  cases:  North  Penn- 
sylvania R.  R.  Co.  V.  Commercial  Bank,  123  U.  S.  727;  Moulton 
V.  St.  Paul  etc.  R.  R.  Co.,  31  Minn.  85j  12  Am.  &  Eng.  R.  R. 
Cas.  13;  Lindsley  v.  Chicago  etc.  R.  R.  Co.,  36  Minn.  539; 
Evans  v.  Fitchhurg  R.  R.  Co.,  Ill  Mass.  142;  Kimball  v.  Rut- 
land etc.  R.  R.  Co.,  26  Vt.  247;  62  Am.  Dec.  567;  Rixford  v. 
Smith,  52  N.  H.  355;  Clarice  v.  Rochester  etc.  R.  R.  Co.,  14  N.Y. 
570;  67  Am.  Dec.  205;  South  &  N.  A.  R.  R.  Co.  v.  Herdein,  52 
Ala.  606;  BaUr  v.  L.  &  N.  R.  R.  Co.,  10  Lea,  304;  16  Am.  & 
Eng.  R.  R.  Cas.  149;  Philadelphia  etc.  R.  R.  Co.  v.  Lehman, 
56  Md.  209;  McFadden  v.  M.  P.  R.  R.  Co.,  92  Mo.  343;  3  Am. 
&  Eng.  Cyclop.  Law,  1-10,  and  cases  there  cited.  This  is  in 
harmony  with  the  statement  of  Parke,  B.,  in  the  case  cited 
by  counsel  for  the  defendant,  that  "at  common  law  a  carrier 
is  not  bound  to  carry  for  every  person  tendering  goods  of  any 
description,  but  his  obligation  is  to  carry  according  to  his 
public  profession":  Johnson  v.  Midland  R.  R.  Co.,  4  Ex.  372. 
Being  a  common  carrier  of  live-stock  for  hire,  with  the  restric- 
tions and  limitations  named,  and  holding  itself  out  to  the 
public  as  such,  the  defendant  is  bound  to  furnish  suitable 
cars  for  such  stock,  upon  reasonable  notice,  whenever  it  can 
do  so  with  reasonable  diligence  without  jeopardizing  its  other 
business  as  such  common  carrier:  Texas  etc.  R.  R.  Co.  v. 
Nicholson,  61  Tex.  491;  Chicago  etc.  R.  R.  Co.  v.  Erickson,  91 
111.  613;  Ballentine  v.  N.  M.  R.  R.  Co.,  40  Mo.  491;  Guinn 
v.  W.,  St.  L.,  &  P.  R.  R.  Co.,  30  Mo.  App.  453. 

Whether  the  defendant  could  with  such  diligence  so  furnish 
upon  the  notice  given,  was  necessarily  a  question  of  fact  to  be 
determined.  The  plaintifiFs,  as  such  shippers,  had  the  right  to 
conmand  the  defendant  to  furnish  such  cars.  But  they  had 
no  right  to  insist  upon  or  expect  compliance,  except  upon  giv- 
ing reasonable  notice  of  the  time  when  they  would  be  required. 
To  be  reasonable,  such  notice  must  have  been  sufficient  te 
enable  the  defendant,  with  reasonable  diligence  under  the  cir- 
cumstances then  existing,  to  furnish  the  cars  without  inter- 
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fering  with  previous  orders  from  other  shippers  at  the  same 
station,  or  jeopardizing  its  business  on  other  portions  of  its 
road. 

It  must  be  remembered  that  the  defendant  has  many  lines 
of  railroad  scattered  through  several  different  states.  Along 
each  and  all  of  these  different  lines  it  has  stations  of  more  or 
less  importance.  The  company  owes  the  same  duty  to  ship- 
pers at  any  one  station  as  it  does  to  the  shippers  at  any  other 
station  of  the  same  business  importance.  The  rights  of  all 
shippers  applying  for  such  cars  under  the  same  circumstances 
are  necessarily  equal.  No  one  station,  much  less  any  one 
shipper,  has  the  right  to  command  the  entire  resources  of  the 
company  to  the  exclusion  or  prejudice  of  other  stations  and 
other  shippers.  Most  of  such  suitable  cars  must  necessarily 
be  scattered  along  and  upon  such  different  lines  of  railroad, 
loaded  or  unloaded.  Many  will  necessarily  be  at  the  larger 
centers  of  trade.  The  conditions  of  the  market  are  not  always 
the  same,  but  are  liable  to  fluctuations,  and  may  be  such  as  to 
create  a  great  demand  for  such  cars  upon  one  or  more  of  such 
lines,  and  very  little  upon  others.  Such  cars  should  be  dis- 
tributed along  the  different  lines  of  road,  and  the  several 
stations  on  each,  as  near  as  may  be  in  proportion  to  the  ordi- 
nary business  requirements  at  the  time,  in  order  that  ship- 
ments may  be  made  with  reasonable  celerity.  The  requirement 
of  such  fair  and  general  distribution  and  uniform  vigilance  is 
not  only  mutually  beneficial  to  producers,  shippers,  carriers, 
and  purchasers,  but  of  business  and  trade  generally.  It  is 
the  extent  of  such  business  ordinarily  done  on  a  particular 
line,  or  at  a  particular  station,  which  properly  measures  the 
carrier's  obligation  to  furnish  such  transportation.  But  it  is 
not  the  duty  of  such  carrier  to  discriminate  in  favor  of  the 
business  of  one  station  to  the  prejudice  and  injury  of  the  busi- 
ness of  another  station  of  the  same  importance.  These  views 
are  in  harmony  with  the  adjudications  last  cited. 

The  important  question  is,  whether  the  burden  was  upon 
the  plaintiffs  to  prove  that  the  defendant  might,  with  such 
reasonable  diligence,  and  without  thus  jeopardizing  its  other 
business,  have  furnished  such  cars  at  the  time  ordered  and 
upon  the  notice  given;  or  whether  such  burden  was  upon  the 
defendant  to  prove  its  inability  to  do  so.  We  find  no  direct 
adjudication  upon  the  question.  Ordinarily,  a  plaintiff  al- 
leging a  fact  has  the  burden  of  proving  it.  This  rule  has  been 
applied  by  this  court,  even  where  the  complaint  allegro  a 
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negative,  if  it  is  susceptible  of  proof  by  the  plaintiff:  Hepler 
V.  Stale,  58  Wis.  46.  But  it  has  been  held  otherwise  where 
the  only  proof  is  peculiarly  within  the  control  of  the  defend- 
ant: Mecklem  v.  Blake,  16  Id.  102;  Beckmann  v.  Henn,  17  Id. 
412;  Noonan  v.  Esley,  21  Id.  144;  Great  Western  R.  R.  Co.  v. 
Bacon,  30  111.  352;  Brown  v.  Brown,  30  La.  Ann.  511.  Here 
it  may  have  been  possible  for  the  plaintiffs  to  have  proved 
that  there  were,  at  the  times  and  stations  named,  or  in  the 
vicinity,  empty  cars,  or  cars  which  had  reached  their  destina- 
tion, and  might  have  been  emptied  with  reasonable  diligence, 
but  they  could  not  know  or  prove,  except  by  agents  of  the  de- 
fendant, that  any  of  such  cars  were  not  subject  to  prior  orders 
or  superior  obligations.  The  ability  of  the  defendant  to  so 
furnish  with  ordinary  diligence  upon  the  notice  given,  upon 
the  principles  stated,  was,  as  we  think,  peculiarly  within  the 
knowledge  of  the  defendant  and  its  agents,  and  hence  the  bur- 
den was  upon  it  to  prove  its  inability  to  do  so.  Where  a  ship- 
per applies  to  the  proper  agency  of  a  railroad  company  engaged 
in  the  business  of  such  common  carrier  of  live-stock  for  such 
cars  to  be  furnished  at  a  time  and  station  named,  it  becomes 
the  duty  of  the  company  to  inform  the  shipper  within  a  rea- 
sonable time,  if  practicable,  whether  it  is  unable  to  so  furnish, 
and  if  it  fails  to  give  such  notice,  and  has  induced  the  shipper 
to  believe  that  the  cars  will  be  in  readiness  at  the  time  and 
place  named,  and  the  shipper,  relying  upon  such  conduct  of 
the  carrier,  is  present  with  his  live-stock  at  the  time  and  place 
named,  and  finds  no  cars,  there  would  seem  to  be  no  good  reason 
why  the  company  should  not  respond  in  damages.  Of  course, 
these  observations  do  not  involve  the  question  whether  a  rail- 
road company  may  not  refrain  from  engaging  in  such  business 
as  a  common  carrier;  nor  whether,  having  so  engaged,  it  may 
not  discontinue  the  same. 

The  court  very  properly  charged  the  jury,  in  effect,  that  if 
all  the  cars  had  been  furnished  on  time,  as  the  two  were,  it 
was  reasonable  to  presume,  in  the  absence  of  any  proof  of 
actionable  negligence  on  the  part  of  the  defendant,  that  they 
would  have  reached  Chicago  at  the  same  time  the  two  did, 
to  wit,  Thursday,  October  19, 1882,  a.  m.,  whereas  they  did  not 
arrive  until  Friday  evening.  This  was  in  time,  however,  for 
the  market  in  Chicago  on  Saturday,  October  21,  1882.  This 
necessarily  limited  the  recovery  to  the  expense  of  keeping,  the 
shrinkage,  and  depreciation  in  value  from  Thursday  until 
Saturday:  Chicago  etc.  R.  R.  Co.  v.  Erickson,  91  111.  613.     The 
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trial  court,  however,  refused  to  so  limit  the  recovery,  but  left 
the  jury  at  liberty  to  include  such  damages  down  to  Monday, 
October  23,  1882.  For  this  manifest  error,  and  because  there 
seems  to  have  been  a  mistrial  in  some  other  respects,  the 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

By  the  Court.     Ordered  accordingly. 


Common  Gabbier  of  Animals,  liabilitiea  of,  generally:  Guif  eic.  B'y  Co, 
V.  Traivick,  2  Am.  St.  Rep.  494,  and  note  500,  where  it  is  held  that  such 
carriers  must  receive  animals  as  carriers  are  bound  to  receive  other  property; 
and  see  note  to  Clarke  v.  Rochester  etc,  R.  R.  Co.,  67  Am.  Dec.  210-217,  where 
this  topic  ia  fully  treated. 

Cabbiebs  of  Ltve-stook  are  bound  to  furnish  suitable  cars  at  proper 
times:  Petera  v.  New  Orleans  etc.  R.  R.  Co.,  79  Am.  Dec.  678;  Smith  v.  New 
Haven  R.  R.  Co.,  90  Id.  166;  note  to  Clarke  v.  Rochester  etc.  R.  R.  Co.,  67  Id. 
211-215. 

Common  Cabbieb  of  Ltve-stoce  is  bound  to  transport  it  within  a  reason- 
able time,  and  is  liable  for  all  the  ordinary  and  proximate  consequences  of 
delay  in  transportation:  Ballentine  v.  North  Missouri  R.  R.  Co.,  93  Am.  Dec. 
315,  and  note;  note  to  Clarke  v.  Rochester  etc.  R.  R.  Co.,  67  Id.  213. 

DuTiEa  OF  Common  Cabbieb  to  Fuenish  FACiLiriEa  for  transportation 
at  stations:  See  Ballentine  v.  North  Missouri  R.  R.  Co.,  93  Am.  Dec.  315,  and 
note  321,  where  it  is  held  that  a  carrier's  means  of  transportation  must  be 
so  distributed  along  the  road  as  to  afford  a  reasonable  amount  of  accommo- 
dation for  all  who  may  apply.  Common  carrier  cannot  give  preferences  to 
shippers:  See  same  case,  and  Messenger  v.  Pennsylvania  R.  R.  Co.,  18  Am. 
Rep.  754. 


OsHKOsH  Gas  Light  Company  v.  Gbrmania  Fire 
Insurance  Company. 

[71  Wisconsin,  464.J 

Insubaitck.  —  Where  Conctjrbent  Policies  of  insurance  on  property  after- 
wards destroyed  were  written  with  the  consent  of  the  respective  compa- 
nies, the  aggregate  amount  of  such  insurance  written  in  the  policies  ia 
the  value  of  the  property  as  stipulated  in  each  policy,  and  must  be  re- 
garded as  conclusive,  not  only  as  to  the  true  value  of  the  property  when 
insured,  but  also  as  to  the  true  amount  of  loss  and  measure  of  damages 
when  destroyed,  under  the  provisions  of  the  Wisconsin  statute,  which 
must  be  regarded  as  part  of  the  contract  of  insurance. 

Id.  —  Waiyeb  of  Fobfeituee.  —  Where  agent  of  insurance  company,  with 
knowledge  of  the  forfeiture  of  a  policy,  and  without  insisting  upon  the 
same,  continues  to  recognize  the  validity  of  the  policy,  and  enters  into 
negotiations  for  the  settlement  of  a  loss,  whereby  the  insured  incurs 
expense  and  trouble,  this  constitutes  a  waiver  of  the  forfeiture. 

Admission  of  Inadmissible  Declaration,  which  does  not  effect  any  aub< 
stantial  right  of  defendant,  is  not  ground  for  reversal. 
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Jenkins,  Winkler,  Fish  and  Smith,  and  C.  H.  Van  Ahtine,  for 
the  appellant. 

Finch  and  Barber,  for  the  respondents. 

Cassoday,  J.  1.  Upon  the  verdict  of  the  jury  it  must  be 
assumed  that  the  building  mentioned  was  wholly  destroyed 
by  the  fire.  At  the  time  of  such  destruction  it  was  insured  in 
seven  diflferent  companies,  in  the  aggregate  two  thousand 
seven  hundred  dollars,  one  fifteenth  of  which  was  in  the  de 
fend  ant  company.  The  evidence  tended  to  show  that  the 
value  of  the  building  at  the  time  of  the  fire  was  about  twelve 
hundred  dollars.  The  defendant  concedes  that,  if  it  is  liable 
at  all,  it  should  pay  its  proportionate  share  of  the  true  value 
of  the  building,  but  insists  that  it  is  not  bound  to  pay  the 
amount  specified  in  the  policy.  The  contract  of  insurance 
was  made  under  a  statute  which  declared  that  "  whenever  any 
policy  of  insurance  shall  be  written  to  insure  any  real  prop- 
erty, and  the  property  insured  shall  be  wholly  destroyed  with- 
out criminal  fault  on  the  part  of  the  insured  or  his  assigns, 
the  amount  of  the  insurance  written  in  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the  property  when 
insured,  and  the  true  amount  of  loss  and  measure  of  damages 
when  destroyed":  R.  S.,  sec.  1943.  Under  this  statute,  it  is 
settled  by  frequent  adjudications  that  the  actual  value  of  such 
real  estate  when  insured  or  destroyed,  and  the  consequent 
actual  loss  to  the  insured,  is  wholly  immaterial:  Reilly  v. 
Franklin  Ins.  Co.,  43  Wis.  449;  28  Am.  Rep.  552;  Thompson 
V.  Citizens'  Ins.  Co.,  45  Wis.  388;  Cay  on  v.  Dwelling  House 
Ins.  Co.,  68  Id.  515,  516.  This  is  the  necessary  result  of  the 
language  of  the  statute  making  "the  amount  of  the  insurance 
written  in  such  policy"  conclusive  between  the  parties  to  the 
contract,  not  only  as  to  "  the  true  value  of  the  property  when 
insured,"  but  also  as  to  "the  true  amount  of  loss  and  measure 
of  damages  when  destroyed." 

The  statute  must  be  regarded  as  a  part  of  the  contract  of 
insurance,  and  the  amount  written  in  the  policy  as  liquidated 
damages  agreed  upon  by  the  parties  conclusively  in  such  con- 
tract. The  several  concurrent  policies  were  each  written  with 
the  consent  of  the  respective  companies.  This  being  so,  the 
aggregate  amount  of  such  insurance  written  in  the  several 
policies  is  the  value  of  such  property  as  stipulated  in  each 
contract,  and  hence,  as  between  the  parties,  must  be  regarded 
as  conclusive,  not  only  as  to  "the  true  value  of  the  property 


April,  1888.]    Gas  Light  Co  v.  Insurance  Co.  235 

when  insured,"  but  also  as  to  "the  true  amount  of  loss  and 
measure  of  damages  when  destroyed."  This  must  be  so,  or 
the  statute  would  be  wholly  inefifectual  whenever  there  is  more 
than  one  policy  on  the  same  property.  And  this  is  so  not- 
withstanding other  clauses  in  the  policies  inconsistent  there- 
with. The  result  is,  that  the  exceptions  to  such  portions  of  the 
charge  as.  in  efiFect,  directed  the  jury  that  in  case  they  found 
the  building  to  have  been  wholly  destroyed,  then  the  plaintiffs 
were  entitled  to  recover  the  full  amount  written  in  the  policy, 
must  be  overruled. 

2.  The  policy  contained  a  clause  to  the  effect  that  any  in- 
crease of  hazard  by  reason  of  any  change  in  the  use  or  occu- 
pancy of  the  building,  or  by  the  erection  of  neighboring 
buildings,  without  being  specifically  agreed  upon,  should 
avoid  the  policy.  It  appears  that  after  the  contract  of  in- 
surance and  before  the  fire,  the  plaintiffs,  without  the  consent 
of  the  defendant,  erected  another  building  within  twenty  feet 
of  the  one  in  question,  and  put  a  steam-boiler  therein  of  about 
seventy  horse-power,  and  used  the  same  for  making  steam  and 
running  an  electric-light  plant.  There  was  evidence  tending 
to  show  that,  after  the  fire  and  proofs  of  loss  had  been  fur- 
nished to  the  defendant,  an  adjuster,  having  knowledge  of  the 
erection  of  such  other  building  and  the  putting  in  of  such 
boiler  and  use  of  the  same,  and  with  authority  from  the  de- 
fendant, negotiated  with  the  agent  of  the  plaintiffs  respecting 
the  adjustment  and  settlement  of  such  loss  under  the  policy » 
whereby  the  plaintiffs  incurred  expense  and  trouble.  Under 
these  circumstances,  we  think  there  was  no  error  in  charging 
the  jury,  in  effect,  that  if  they  found  that  such  adjuster  was 
the  agent  of  the  defendant,  and,  with  knowledge  of  such  for- 
feiture and  without  insisting  upon  the  same,  continued  to 
recognize  the  validity  of  the  policy,  and  entered  into  negotia- 
tions for  and  efforts  at  a  settlement  of  such  loss,  whereby  the 
plaintiffs  incurred  expense  or  trouble,  then  there  was  a  waiver 
of  such  forfeiture.  Such  waivers  have  so  frequently  been  sanc- 
tioned by  this  court  as  to  require  no  discussion,  much  less  a 
restatement  of  the  law:  Webster  v.  Phcenix  Ins.  Co.,  36  Wis.  67; 
17  Am.  Rep.  479;  Northwestern  Mut.  L.  Ins.  Co.  v.  Oermania  F. 
Ins.  Co.,  40  Wis.  446;  Gans  v.  St.  Paul  F.  &  M.  Ins.  Co.,  43  Id. 
108;  28  Am.  Rep.  535;  Cannon  v.  Home  Ins.  Co.,  53  Wis.  585; 
Hollis  V.  State  Ins.  Co.,  65  Iowa,  454. 

3.  Assuming  that  the  declarations  of  the  adjuster  were  not 
admissible  to  prove  his  authority  from  the  defendant,  yet,  aa 
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his  testimony  established  such  authority,  their  admission 
affected  no  substantial  right  of  the  defendant,  and  hence  is 
not  ground  for  reversal:  R.  S.,  sec.  2829. 

By  the  Court.     The  judgment  of  the  county  court  is  af- 
firmed. 


In  Case  of  Two  or  Moke  insurances  on  the  same  property,  by  agree- 
ment, all  the  policies  are  considered  as  one,  and  the  insurers  are  liable  pro 
rata,  and  are  entitled  to  contribution  to  equalize  payments  in  case  of  loss: 
Shot  V.  Royal  Ins.  Co.,  88  Am.  Dec.  477,  note  482. 

Waiver  of  Forfeiture  of  Policy  of  insurance  occurs  when  the  com- 
pany, or  its  agent,  knowing  of  the  breach  of  condition  which  works  the  for- 
feiture, still  recognizes  the  validity  of  the  policy  and  leads  the  assured  to 
still  regard  himself  as  protected  thereby:  Viele  v.  Oermania  Int.  Co.,  96  Am. 
Dec.  83,  and  note  111;  Webster  v.  Phoenix  Ins.  Co.,  17  Am.  Rep.  479. 

Admission  of  Improper  Evidence  is  not  ground  for  reversal,  unless  in- 
jurious to  the  party  objecting:  Latterett  v.  Cook,  63  Am.  Dec.  428;  Barton  v. 
Kane,  84  Id.  728;  Kialmg  v.  Shaw,  91  Id.  644;  Moon  v.  BolUna,  95  Id.  181, 
«nd  notes  to  these  oases. 


Berlin  Machine  Works  v.  Perry. 

[71  Wisconsin,  496.J 

Contraoi  Void  as  aqainst  Pitblio  Poliot.  — Contract  by  patentee,  not  to 
"  manufacture,  sell,  or  cause  to  be  sold  any  sand-papering  machines  of 
any  description,"  is  general  and  unrestricted,  and  where  not  limited  or 
qualified  by  time,  place,  or  circumstance,  is  unreasonable  and  void  as 
against  public  policy;  for  though  it  affects  only  a  single  class  of  ma- 
chines, still  it  is  not  incidental  to  the  sale  of  the  patent,  nor  necessary 
as  a  lawful  protection  of  manufacturing  or  Belling  thereinuoder. 

Contract  bt  Patentee  not  to  "manufacture,  sell,  or  cause  to  be  sold  say 
sand-papering  machines  of  any  description,"  is  general  and  unrestricted, 
and  not  limited  to  the  state  where  the  contract  is  made. 

Injunction  to  restrain  defendant  from  manufacturing,  sell- 
ing, or  causing  to  be  sold  sand-papering  machines,  under  the 
covenant  mentioned  in  the  opinion.  Defendant  and  one 
Mather  were  partners  in  the  manufacture  and  sale  of  such 
machines,  of  which  defendant,  solely  or  jointly  with  others, 
was  the  inventor  and  owner  of  letters  patent.  He  sold  all  his 
interest  and  the  good-will  in  the  business  to  Mather,  and  cove- 
nanted thereafter  not  to  "manufacture,  sell,  or  cause  to  be 
sold  any  sand-papering  machines  of  any  description,"  unless 
with  the  consent  of  Mather.  The  plaintiff  has  acquired  the 
whole  interest  in  the  business,  and  is  now  carrying  it  on  under 
the  letters  patent  granted  to  defendant.     This  appeal  is  taken 
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from  an  order  sustaining  a  demurrer  to  the  complaint.     Other 
facts  are  stated  in  the  opinion. 

Erwin  and  Benedict,  and  Joshua  Stark,  for  the  appellant. 

Hall  and  Skinner,  and  Gregory,  Bird,  aTid  Gregory,  for  the 
respondent. 

Lyon,  J.  The  only  object  of  this  action  is  to  obtain  an  in- 
junction perpetually  restraining  James  L.  Perry,  the  defend- 
ant, "from  manufacturing,  selling,  or  causing  to  be  sold 
sand-papering  machines  of  any  description,"  which  he  cove- 
nanted with  Charles  A.  Mather  not  to  do,  but  which  he  has 
done  and  threatens  to  continue  to  do,  contrary  to  the  terms  of 
such  covenant.  Counsel  for  defendant  maintain  that  the  cove- 
nant is  not  assignable,  and  hence  that  no  one  but  Mather  can 
have  an  action  for  the  breach  of  it.  We  do  not  determine  the 
question,  but  assume,  for  the  purposes  of  the  case,  that  the 
plaintiff  corporation  may  maintain  an  action  for  such  breach, 
just  as  Mather  could  have  done  had  he  not  assigned  his  inter- 
est in  the  covenant. 

Thus  assuming  the  assignability  of  the  covenant,  the  only 
question  to  be  determined  is,  whether  it  is  binding  upon  the 
defendant.  That  is  to  say,  is  it  a  covenant  which  it  was 
competent  for  the  defendant  to  make?  or  is  it  invalid  as 
against  public  policy?  The  covenant  is  general  and  unre- 
stricted. It  binds  the  defendant,  unless  Mather  consent  in 
writing  that  he  may  do  so,  not  to  "manufacture,  sell,  or  cause 
to  be  sold  any  sand-papering  machines  of  any  description." 
The  prohibition  is  not  qualified  or  limited  by  time,  place,  or 
circumstance.  It  is  as  general  and  comprehensive  as  can  be 
expressed  by  language.  It  has  no  relation  to  the  sale  of  a 
business  secret,  or  any  infringement  of  a  trade-mark  or  patent. 

The  law  undoubtedly  is,  that  the  covenant  under  considera- 
tion, prima  facie  at  least,  is  void,  and  will  be  so  held  on  de- 
murrer, unless  the  party  asserting  its  validity  has  averred 
facts  in  his  complaint  from  which  the  court  can  say  the  re- 
striction is  not  larger  than  is  reasonably  necessary  for  the 
protection  of  Mather  in  the  enjoyment  of  the  business  and 
patents  he  purchased  of  the  defendant.  If  it  extends  beyond 
that,  it  is  unreasonable,  and  the  covenant  is  void.  In  view  of 
the  averments  of  the  complaint,  we  think  the  restriction  does 
extend  far  beyond  that  limit.  It  would  be  a  breach  of  the  cov- 
enant were  the  defendant  to  manufacture,  sell,  or  cause  to  be 
sold,  any  kind  of  sand-papering  machines  in  Canada  or  Mexico,. 
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yc  at  any  point  in  the  eastern  hemisphere,  although  the  com- 
plaint shows  that  the  plaintiflf's  business,  assigned  to  it  by- 
Mather,  is  confined  to  the  United  States.  Again,  should  the 
plaintiff  abandon  its  business,  and  should  the  manufacture 
and  sale  of  machines  under  the  patents  thus  sold  by  defend- 
ant to  Mather  cease  entirely,  it  would  still  be  a  breach  of  the 
covenant  were  the  defendant  to  manufacture  and  sell  a  sand- 
papering machine  in  any  place,  although  it  did  not  infringe 
any  of  such  patents.  Furthermore,  the  covenant  does  not  limit 
the  prohibition  to  such  machines  as  would  or  might  come  in 
competition  with  Mather's  business.  The  defendant  might 
be  able  to  invent  a  sand-papering  machine  applicable  to  uses 
to  which  those  made  by  Mather  and  the  plaintiff  were  not 
adapted.  What  reason  can  there  be  for  restricting  him  from 
doing  so,  if  he  is  not  in  competition  with  the  business  he  sold 
to  Mather?    We  perceive  none. 

But  it  is  claimed  that  this  case  is  not  within  the  above  rule, 
for  several  reasons.     These  will  now  be  considered. 

1.  An  argument  is  predicated  upon  the  averment  in  the 
complaint  that  the  defendant  is  a  carpenter  and  joiner,  and 
had  formerly  worked  at  that  trade.  It  is  claimed  that  no  re- 
straint he  might  impose  upon  himself  in  respect  to  any  other 
business  or  employment  could  be  unlawful.  There  is  no  such 
rule  of  law.  Besides,  the  complaint  shows  that  he  is  also  an 
inventor  of  sand-papering  machines.  The  law  would  protect 
him  against  illegal  restrictions  in  respect  to  the  latter  business 
just  as  readily  as  it  would  against  such  restrictions  affecting 
his  business  as  a  carpenter  and  joiner,  and  on  the  same  prin- 
ciples.    The  point  is  scarcely  worthy  of  notice. 

2.  It  is  also  urged  that  there  is  nothing  in  the  covenant  in 
question  which  interferes  with  the  right  of  the  defendant  to  in- 
vent other  sand-papering  machines,  not  infringing  the  patents 
sold  to  Mather,  and  to  sell  the  inventions.  It  is  said  that  such 
purchaser  might  manufacture  and  sell  the  after-invented  ma- 
chines without  working  thereby  a  breach  of  the  covenant.  It 
seems  to  us  that  this  would  be  a  very  dangerous  concession 
for  the  plaintiff  to  make  were  the  covenant  valid.  It  points 
out  an  easy  way  to  make  the  covenant  worthless.  But  we 
think  the  concession  improvidently  made.  We  are  quite  clear 
that  if  the  defendant  invents  a  machine  for  which  he  obtains 
letters  patent,  and  sells  the  patent  to  one  who  makes  and  sells 
machines  under  it,  the  defendant  thereby  causes  the  machine 
•to  be  sold,  within  the  meaning  of  his  covenant  with  Mather. 
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3.  Neither  is  the  position  tenable  that  the  courts  of  this 
state  will  consider  the  restriction  as  applicable  only  to  Wis- 
consin. Were  the  covenant  valid,  our  courts  would  take 
cognizance  of  a  breach  thereof  committed  in  any  other  state 
or  country  the  same  as  though  committed  in  this  state. 

4.  An  alleged  rule  to  the  efifect  that  restrictions  of  the  char- 
acter under  consideration,  if  made  as  incidental  to  the  sale  of 
patents  and  a  business  thereunder,  are  valid,  no  matter  how 
general  and  unlimited  such  restrictions  may  be,  is  invoked  to 
uphold  this  covenant.  But  the  cases  cited  to  sustain  such  a 
rule  do  not  sustain  it  as  broadly  as  claimed.  They  hold  that 
such  restriction  is  valid  only  when,  in  the  judgment  of  the 
court,  it  is  not  unreasonable,  due  regard  being  had  to  the  sub- 
ject-matter of  the  covenant.  Tested  by  that  rule,  we  have  seen 
that  the  restriction  in  this  case  is  not  a  reasonable  one,  because 
not  necessary  to  the  protection  of  the  covenantee.  In  other 
words,  this  restriction  is  not,  in  any  correct  sense  of  the  term, 
incidental  to  the  sale  of  patents  and  a  business  thereunder, 
but  reaches  far  beyond  the  point  of  just  and  lawful  protection 
to  such  business. 

5.  It  is  also  urged  that  because  the  restriction  affects  only 
a  single  class  of  machines,  and  does  not  cover  the  trade  of  a 
machinist,  it  is  not  within  the  rule  which  vitiates  contracts  in 
restraint  of  trade.  The  position  cannot  be  sustained.  While 
the  restriction  relates  only  to  sand-papering  machines,  the  de- 
fendant is  an  inventor  of  such  machines,  and  the  covenant 
unreasonably  and  unnecessarily  prohibits  him  from  pursuing 
his  trade  or  profession.  It  is,  therefore,  within  the  rule  that 
euch  covenants  are  void. 

We  do  not  feel  called  upon  to  go  into  a  discussion  of  the 
history  of  the  law  concerning  contracts  in  restraint  of  trade, 
or  the  grounds  upon  which  the  rules  above  stated  are  founded. 
It  would  be  an  agreeable  task  to  elaborate  these  subjects,  did 
the  exigencies  of  the  case  require  it.  This  has  been  well  done, 
however,  in  a  late  treatise  of  much  merit:  Greenhood  on  Pub- 
lic Policy,  pt.  14,  c.  6.  The  author  has  there  cited  and  col- 
lated practically  all  the  cases  in  England  and  this  country  on 
the  subject  of  contracts  in  restraint  of  trade.  These  cases  are 
very  numerous.  The  most  of  the  materials  for  the  very  elab- 
orate and  able  briefs  of  the  respective  counsel  seem  to  have 
been  drawn  from  this  treatise.  We  have  deemed  it  unneces- 
sary to  cite  cases  to  each  rule  laid  down  in  this  opinion,  be- 
lieving it  sufficient  to  refer  to  Mr.  Greenhood's  work,  where 
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the  cases  will  be  found  intelligently  classified  and  arranged 
under  proper  heads. 

By  the  Court.  The  order  sustaining  the  demurrer  to  the 
complaint  is  aflQrmed.  

Contract  in  Restratwt  of  Trace  is  unreasonaDle  and  void  if  the  restrio* 
tion  is  limited  neither  to  time  nor  epace:  Keeler  v.  Taylor,  91  Am.  Dec.  221, 
and  note;  Wright  v.  Ryder,  95  Id.  186,  and  note  193;  or  where  the  restric- 
tion is  larger  than  ia  required  for  the  protection  of  the  party  with  whom  the 
contract  is  made:  Beard  v.  Dennis,  63  Id.  380,  and  note;  Long  v.  Towl,  97  Id. 
355,  and  note.  On  this  subject,  see  also  Diamond  Match  Co.  v.  Roeber,  60 
Am.  Rep.  464;  Wiley  v.  Baumgardner,  49  Id.  427;  Chicago  etc.  Co.  v.  People'» 
etc  Co.,  2  Am.  St.  Rep.  124,  and  note  135. 
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Chattel  Mobtoagk  Which  AtTTHORizsa  thb  Mortgaoob  to  sell  the  goods 
and  replace  them  with  others  to  be  paid  for  out  of  the  proceeds  of  such 
sales,  there  being  no  agreement  that  the  mortgagor  might  dispose  of  the 
proceeds  of  sales  of  the  mortgaged  property  for  his  own  use  and  benefit, 
is  valid,  though  the  attempt  to  extend  the  secnrity  of  the  mortgage  over 
after-acquired  goods  is  unavailing,  except,  perhaps,  as  a  license  to  seize 
the  goods. 

Exemptions.  — Where  Mobtgaqor  when  Exeoutino  a  Chattel  Mort- 
oagb  does  not  enumerate  or  reserve  the  exemption  provided  by  section 
2982,  pubdivision  8,  of  the  Revised  Statutes  of  Wisconsin,  nor  claim  it 
while  the  property  is  in  the  hands  of  the  mortgagee,  he  loses  all  right, 
after  the  property  is  sold  under  the  mortgage,  to  claim  the  amount  of 
such  exemption  in  the  proceeds  of  the  sale. 

On  December  23,  1886,  defendant  executed  a  chattel  mort- 
gage to  Hannah  B.  Hamilton,  which  recited  that  it  mortgaged 
"  all  my  stock  of  goods,  including  the  stock  of  goods  in  the 
store  kept  by  me  in  the  Hamilton  store  in  Milton,  including 
fixtures  in  store,  and  goods  in  store  now,  and  those  purchased 
to  replace  any  which  may  be  sold  out."  The  mortgage  also 
contained  a  clause  authorizing  the  mortgagee  to  take  posses- 
sion of  the  mortgaged  property  at  any  time  she  deemed  her- 
self insecure,  and  to  sell  the  same.  On  March  3,  1887,  an 
attachment  was  sued  out  against  defendant,  and  was  about  to 
be  levied  on  the  goods,  when  the  mortgagee  notified  the  ofl5- 
cer,  and  claimed  the  goods  by  virtue  of  her  mortgage,  where- 
upon the  possession  of  the  store  and  goods  was  yielded  to  the 
mortgagee,  and  all  proceedings  under  the  attachment  ceased, 
and  the  writ  was  never  returned.     The  plaintiflFs  were  the 
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attaching  creditors,  and  they  afterwards  commenced  this  gar- 
nishee proceeding  against  the  mortgagee.  The  mortgage  was 
duly  foreclosed,  and  the  goods  sold.  Garnishee  process  was 
served  on  the  mortgagee,  before  this  action  was  brought,  by 
another  creditor  of  the  mortgagor,  and  in  that  action  she  wa& 
charged  as  garnishee  by  judgment  to  the  amount  of  $160.88. 
Plaintiflfs  recovered  judgment  against  defendant,  and  the  pres- 
ent action  was  tried  July  1,  1887.  Defendant  appeared  for 
the  first  time,  and  claimed  the  amount  provided  by  statute  as 
exempt  from  execution.  This  the  court  allowed  him,  and 
allowed  the  mortgagee  the  amount  of  her  unpaid  mortgage 
against  him,  and  also  the  amount  with  which  she  was  charged 
as  garnishee.  The  mortgage  was  held  to  be  a  valid  eecurity. 
The  plaintiflfs  appealed. 

FetherSj  Jeffris,  and  Smith,  for  the  appellants. 
Winana  and  Hyzer,  for  the  respondent. 

Lyon,  J.  Two  questions  were  litigated  on  the  trial.  These 
are, —  1.  Is  the  mortgage  of  December  23,  1886,  a  valid 
security?  and  if  so,  2.  Should  Converse  have  been  allowed 
any  exemptions? 

1.  There  is  nothing  upon  the  face  of  the  mortgage  in  ques- 
tion to  impeach  its  validity,  although  the  fair  inference  from 
its  terms  is,  that  the  mortgagor  was  authorized  to  sell  the 
goods  and  replace  them  with  others  to  be  paid  for  out  of  the 
proceeds  of  such  sales.  Probably  the  attempt  to  extend 
the  security  of  the  mortgage  over  after-acquired  goods  was 
unavailing,  except,  perhaps,  as  a  license  to  seize  such  goods. 
This  clause  does  not  affect  the  validity  of  the  security.  Such 
is  the  purport  and  effect  of  the  opinion  by  Ryan,  C.  J.,  in 
Hunter  v.  Bosworth,  43  Wis.  583,  and  of  the  cases  there  cited. 

A  persistent  effort  was  made  upon  the  trial  to  show  that,  at 
the  time  of  the  execution  of  the  mortgage,  there  was  some 
agreement  or  understanding  between  the  parties  thereto  that 
the  mortgagor  might  dispose  of  the  proceeds  of  sales  of  the 
mortgaged  property  for  his  own  use  and  benefit,  thus  bringing 
the  case  within  the  rule  of  Anderson  v.  Patterson,  64  Wis.  557. 
A  careful  examination  of  the  testimony  satisfies  us  that  the 
plaintiffs  failed  to  establish  this  proposition,  and  failed  also, 
we  think,  to  show  that  the  mortgage  was  tainted  with  fraud. 
The  circuit  court  so  held,  thus  establishing  the  validity  of  the 
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mortgage.  The  ruling  cannot  be  disturbed.  We  hold,  there- 
fore, that  the  mortgage  was  a  valid  security. 

2.  The  ruling  of  the  circuit  court  allowing  Converse  two 
hundred  dollars  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  as  and  for  his  exemptions,  cannot  be  upheld. 
He  made  no  reservation  of  exemptions  in  his  mortgage  to  Mrs. 
Hamilton,  and  claimed  none  when  she  sold  the  property. 
•Conceding  that  he  was  entitled  to  exemptions  had  he  claimed 
the  same  while  the  property  remained  in  the  hands  of  Mrs. 
Hamilton  (which  is,  to  say  the  least,  quite  doubtful),  he 
certainly  lost  all  right  thereto  after  the  property  was  sold,  and 
the  proceeds  thereof  in  the  hands  of  Mrs.  Hamilton  attached 
by  the  plaintiffs.  The  exemption  is  of  the  specific  property 
enumerated  in  the  statute;  that  is  to  say,  of  two  hundred 
dollars'  worth  of  the  goods  constituting  the  stock  in  trade,  and 
-does  not  extend  to  the  proceeds  thereof:  R.  S.,  sec.  2982,  subd. 
"8.  In  this  respect  the  case  is  unlike  one  which  involves  the 
proceeds  of  money  arising  from  insurance  upon  exempt  prop- 
erty destroyed  by  fire  (subd.  17),  or  money  arising  from  the 
sale  of  a  homestead  (sec.  2983).  Such  moneys  are  specially 
exempted  by  the  statutes.  We  are  aware  of  no  provision  of 
law  which  extends  the  exemption  of  stock  in  trade  to  the  pro- 
ceeds of  such  stock  realized  upon  a  sale  thereof.  It  was  error, 
therefore,  to  allow  any  exemptions  to  Converse  out  of  the 
moneys  in  the  hands  of  Mrs.  Hamilton.  The  result  is,  that 
the  plaintiffs'  judgment  against  the  garnishee  should  be  in- 
creased two  hundred  dollars. 

It  appeared  that  Mrs.  Hamilton  took,  under  the  mortgage, 
goods  of  the  value  of  $133  not  covered  by  it.  The  circum- 
stance is  immaterial,  because  the  plaintiffs  recover  of  Mrs. 
Hamilton  more  than  the  value  of  such  goods. 

By  the  Coubt.  The  judgment  is  reversed,  and  the  cause 
wmanded,  with  directions  to  the  circuit  court  to  render  judg- 
ment for  the  plaintifiTs  in  accordance  with  this  opinion. 


Chattkl  Mostoaos,  with  Poweb  to  Sell  and  replace  the  goods,  con 
•traotion  and  validity  of:  Barnet  v.  Fergus,  99  Am.  Dec.  647,  and  note;  Deer 
ing  V.  Cobb,  43  Am.  Rep.  596;  Newlean  v.  Olami,  3  Am.  St.  Rep.  286,  and 
note  289. 

MORTOAQK  07  EXKMPT  PSOPEBTT  OPERATES  AS  WaTVER  of  right  to  claim 

exemption:  See  note  to  Bovoman  v.  Smiley,  72  Am.  Dec.  744,  745. 
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Johnson  v,  Ashland  Water  Company. 

[71  Wisconsin,  553.] 

Masteb  and  Servant.  —  Sebvant,  though  a  Mere  Volunteer,  and 
NOT  Expectino  Ant  Pay  for  the  Work  Done,  is,  if  engaged  at  the 
request  of  the  man  in  charge  of  the  work,  for  the  time  being,  the  ser- 
vant of  the  master,  and  entitled  to  the  same  protection  as  his  other 
servants. 

Master  and  Servant.  —  When  Failure  to  Employ  a  sufficient  number 
of  men  to  perform  the  work  is  the  proximate  cause  of  injury  to  a  ser- 
vant, the  master  is  liable,  unless  such  servant  may  fairly  be  said  to  have 
assumed  the  risk  incident  to  carrying  on  the  work  with  an  insufficient 
number  of  men. 

Damages  for  injury  sustained  by  plaintiff  while  employed 
by  defendant.  Demurrer  to  the  complaint,  that  it  did  not 
state  facts  suflScient  to  constitute  a  cause  of  action.  Order 
overruling  the  demurrer,  and  appeal  from  such  order.  The 
facts  are  stated  in  the  opinion. 

Tomkins  and  Merrill^  for  the  appellant. 
A.  E.  Dixon,  for  the  respondent. 

Taylor,  J.  It  is  claimed  by  the  learned  counsel  for  the 
appellant  that  the  complaint  does  not  state  a  cause  of  action, 
because  it  shows  that  the  plaintiff  was  a  mere  volunteer  in  the 
work  in  which  he  was  engaged  at  the  time  he  received  his  in- 
jury. Under  the  allegations  of  the  complaint,  the  plaintiff 
was  engaged  in  the  defendant's  work  at  the  request  of  the 
man  in  charge  of  the  work;  and  although  it  may  be  said  that 
his  employment  was  for  a  mere  temporary  purpose,  and  that 
the  plaintiff  was  not  expecting  any  pay  for  the  work  done, 
and  in  that  sense  the  employment  was  voluntary,  still,  being 
in  the  defendant's  employment  at  the  request  of  its  servant  or 
foreman,  he  was  not  a  trespasser,  and  he  was,  for  the  time  be- 
ing, the  servant  of  the  defendant,  and  entitled  to  the  same  pro- 
tection as  any  other  servant  of  the  defendant,  and  probably 
subject  to  the  same  risks  of  injury  from  the  negligence  of  his 
fellow-servants.  This  seems  to  be  the  rule  established  by  the 
authorities,  and  is  supported  by  considerations  of  justice:  El- 
well's  Evans  on  Agency,  682;  Wood  on  Master  and  Servant, 
909,  sec.  455;  Degg  v.  M.  R.  Co.,  1  Hurl.  &  N.  773;  Potter  v. 
Faulkner,  31  L.  J.  Q.  B.  30;  Warburton  v.  G.  W.  R.  Co.,  L.  R.  2 
Ex.  30;  36  L.  J.  Ex.  9;  Wiggett  v.  Fox,  11  Ex.  832;  Abraham  v. 
Reynolds,  6  Jur.,  N.  S.,  53;  Flower  v.  Pennsylvania  R.  R.  Co., 
69  Pa.  St.  210;  8  Am.  Rep.  251;  New  Orleans  etc.  R.  R.  Co.  v. 
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Harrison,  48  Miss.  112;   12  Am.  Rep.  356;  Street  R.  R.  Co.  v. 
Bolton,  43  Ohio  St.  224,  226;  54  Am.  Rep.  803. 

Conceding  that  the  complaint  shows  that  the  plaintiff  stood 
in  the  relation  of  a  servant  or  employee  of  the  defendant  at  the 
time  the  accident  happened,  does  it. state  other  facts  which,  if 
proved  on  the  trial,  would  make  the  defendant  responsible  to 
him  in  damages  for  the  injury  received?  We  think  this  ques- 
tion should  be  answered  in  the  aflBrmative.  Laying  out  of 
view  all  other  allegations  in  the  complaint,  the  allegations 
contained  in  the  last  paragraph  thereof  are  sufficient  to  make 
out  his  cause  of  action.  If  he  proves  on  the  trial  that  his  in- 
jury resulted  from  the  defendant's  failure  to  employ  a  suffi- 
cient number  of  men  to  do  the  work  in  a  safe  and  proper 
manner,  and  by  reason  of  such  want  of  men  he  was  injured, 
then  he  is  pnma  facie  entitled  to  recover. 

The  courts  have  uniformly  held  that  it  is  a  duty  which  the 
employer  owes  his  servants,  when  set  to  do  any  particular 
work,  that  he  shall  provide  a  sufficient  number  of  men  to  do 
the  work  in  a  reasonably  safe  manner.  This  duty  is  placed 
on  the  same  ground  which  requires  the  employer  to  furnish 
safe  implements  and  appliances  for  doing  the  work,  and  a  rea- 
sonably safe  place  in  which  the  work  is  to  be  done.  Wood, 
in  his  work  on  railway  law  (vol.  3,  p.  1487,  sec.  381),  says: 
"The  term  'appliances'  of  the  business  embraces  not  only 
machinery,  premises,  and  all  the  implements  of  every  kind 
used  in  and  about  the  business,  but  also  the  persons  em- 
ployed to  operate  them;  and  the  master  must  furnish  a  suffi- 
cient number  of  persons  competent  to  perform  the  labor  safely; 
and,  when  the  failure  to  employ  a  sufficient  number  of  hands 
to  perform  the  particular  service  is  the  proximate  cause  of  the 
injury,  the  master  is  liable,  unless  the  servant  may  fairly  be 
said  to  have  assumed  the  risk  incident  thereto."  This  is  a 
reasonable  and  just  rule,  and  has  been  approved  by  all  the 
courts  in  which  the  question  has  been  raised,  except  in  cases 
where  the  employee  knew  at  the  time  that  there  was  a  want 
of  sufficient  help,  and,  notwithstanding  such  knowledge,  en- 
tered into  the  employment:  Flike  v.  Boston  etc.  R.  R.  Co.,  53 
N.  Y.  549,  554;  13  Am.  Rep.  545;  Hayes  v.  Western  R.  R.  Corp., 
3  Cush.  270;  Mad  River  etc.  R.  R.  Co.  v.  Barber,  5  Ohio  St.  541, 
563;  67  Am.  Dec.  312;  Skipp  v.  E.  C.  R.  R.  Co.,  9  Ex.  223; 
Booth  V.  Boston  etc.  R.  R.  Co.,  73  N.  Y.  39;  29  Am.  Rep.  97. . 

The  facts  stated  in  the  complaint  negative  any  presumption 
that  the  plaintiff  was  aware  of  the  fact  that  there  was  a  want 
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of  suflScient  men  to  perform  the  work  safely,  which  he  was 
Buddenly  called  upon  to  assist  in  doing.  It  cannot  be  said, 
therefore,  from  the  facts  stated  in  the  complaint,  that  the 
plaintiff  assumed  the  dangers  incident  to  carrying  on  the 
work  with  an  insufficient  number  of  men.  We  think  the  com- 
plaint states  a  good  cause  of  action,  and  the  demurrer  to  the 
eame  was  properly  overruled. 

By  the  Court.  The  order  of  the  circuit  court  appealed 
from  is  affirmed,  and  the  cause  is  remanded  for  further  pro- 
ceedings. 

Master  is  Liable  por  Injury  to  Servant,  where  the  number  of  servants 
employed  is  insufficient  to  do  the  work:  Jones  v.  Old  Dominion  Cotton  MilU, 
8  Am.  St.  Rep.  92;  Mad  River  etc.  R.  R.  Co.  v.  Barber,  67  Am.  Dec.  312; 
Booth  V.  Boston  etc.  R.  R.  Co.,  29  Am.  Rep.  97. 

Master  is  Liable  for  Injury  to  Servai^t  Temporarily  Employed: 
Flower  v.  Pennsylvania  R.  R.  Co.,  8  Am.  Rep.  251;  New  Orleans  R.  R.  Co.  v. 
Harrison,  12  Id.  356;  Street  R.  R.  Co.  v.  Bolton,  54  Id.  803.  But  in  the  note 
to  Scherfey  v.  Bailey,  67  Am.  Dec.  597,  it  is  stated  that  a  volunteer  assisting 
the  servant  of  another,  either  gratuitously  or  at  the  request  of  the  servant, 
cannot  reoover  against  the  master  for  an  injury  received. 


Stanley  v.  Sullivan 

[71  WISCOHBIN,  686.J 

Writ  ot  Assistance  to  Put  Execution  Purchaser  in  possession  will 
only  issue  when  the  rights  of  the  parties  affected  have  been  fully  deter- 
mined by  judgment.  The  exercise  of  the  power  rests  in  the  sound  dis- 
cretion of  the  court,  and  it  will  not  be  exercised  in  cases  of  doubt,  nor 
under  color  of  its  exercise  will  title  be  tried  or  decided. 

Writ  of  Assistance  to  Put  BIxecution  Purchaser  in  possession  pro- 
vided by  the  Wisconsin  Revised  Statutes,  section  3025,  will  not  issue 
when  there  is  a  contest  as  to  the  right  of  the  execution  purchaser  to  the 
possession  of  the  land  sold,  as  where  the  defendant  sets  up  a  bona  Jide 
claim  of  a  homestead  exemption  in  the  land  sold. 

Writ  of  Assistance,  Provided  by  section  3026  of  the  Revised  Statutes  of 
Wisconsin,  will  not  issue  to  aid  an  execution  purchaser  of  an  exempted 
homestead  as  against  the  owner  thereof  in  possession  at  the  time  of  the 
sale  and  application  for  the  writ. 

Writ  of  Assistance,  Provided  by  section  3026  of  the  Revised  Statutes  of 
.  Wisconsin,  will  only  be  issued  when  the  applicant  shows  that  at  the  time 
judgment  was  docketed  the  execution  defendant  had  an  interest  in  the 
land  upon  which  the  judgment  became  a  lien,  and  that  he  or  some  one 
claiming  under  him  by  title  subsequently  acquired  is  in  possession,  and 
refuses  to  surrender  to  the  purchaser. 

Writ  of  Assistance. — Judgment  in  Action  for  Divorce,  that  plaintiff 
recover  a  certain  sum  of  money,  but  not  specifying  that  it  is  for  ali- 
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mony  or  in  lien  of  alimony,  or  that  it  shall  be  a  lien  upon  defendant's 
real  or  personal  property,  is  a  mere  money  judgment,  nnder  which  exe- 
cntion  cannot  be  levied  upon  defendant's  homestead,  nor,  in  ench  case, 
will  the  writ  of  assistance,  provided  by  section  3025  of  the  Revised 
Statutes  of  Wisconsin,  issue  to  put  the  porchaser  in  possession. 

John  Randall,  for  the  appellant. 
Stafford  and  Connor,  for  the  respondent. 

Tayloe,  J.  This  was  an  application  by  the  appellant  for  a 
a  writ  of  assistance  to  put  the  applicant  into  the  possession  of 
a  parcel  of  real  estate  which  he  claims  had  been  sold  on  an 
execution  issued  upon  a  judgment  in  an  action  for  divorce 
brought  by  Mary  J.  Sullivan,  as  plaintiff,  against  her  husband, 
Daniel  Sullivan,  the  respondent  in  this  appeal.  Upon  such 
execution  sale  a  sheriflf's  deed  had  been  issued  to  the  appli- 
cant. Possession  of  the  premises  had  been  demanded  of  the 
defendant,  Daniel  Sullivan,  by  the  applicant,  and  he  refused 
to  surrender  the  possession  to  him.  The  respondent  resisted 
the  motion  for  the  writ  on  the  ground  that  the  property  sold  on 
the  execution  was  his  homestead  at  the  time  the  judgment 
was  rendered  and  docketed,  as  well  as  at  the  time  of  the  sale 
thereof  upon  said  execution.  The  circuit  court  refused  to 
order  the  writ  to  issue,  but  without  prejudice  to  the  right  of 
the  applicant  to  bring  an  action  of  ejectment  to  recover  said 
lands. 

The  application  for  the  writ  was  made  under  the  provisions 
of  section  3025  of  the  Revised  Statutes  of  1878.  Previous  to 
the  enactment  of  said  section  in  1878,  the  courts  had  never 
had  the  right,  or  if  they  had,  had  never  exercised  the  right,  to 
issue  a  writ  of  assistance  to  put  a  purchaser  of  real  estate 
upon  an  ordinary  execution  sal?  into  the  possession  of  the  real 
estate  so  purchased  by  him.  Previous  to  the  passage  of  this 
law  the  purchaser's  only  remedy  in  this  state  was  by  action 
of  ejectment  against  the  party  in  possession  if  he  refused  to 
surrender  the  possession. 

Courts  of  equity  have  from  the  earliest  times  exercised  the 
right  to  issue  the  writ  of  assistance  in  actions  in  equity 
brought  for  the  purpose  of  determining  the  rights  of  the  liti- 
gants to  the  title  or  possession  of  real  estate,  after  judgment 
declaring  such  rights,  as  well  as  in  cases  for  the  foreclosure  of 
or  redemption  of  mortgages.  In  such  cases,  the  courts  ojf 
equity  having  jurisdiction  of  the  persons  and  property  in  con- 
troversy have,  after  determining  the  rights  of  the  parties  liti- 
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gant  to  the  title  or  possession  of  real  estate,  rightfully  assumed 
the  power  to  enforce  their  judgments  by  the  writ  of  assistance 
to  transfer  the  possession,  instead  of  turning  the  party  over 
to  a  court  of  law  to  recover  such  possession:  Roherdeau  v.  RouSy, 
1  Atk.  543;  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444;  2  Eden  on- 
Injunctions,  Waterman's  ed.,  425;  Stribley  v.  Hawkie,  3  Atk. 
275;  Huguenin  v.  Baseley,  15  Ves.  Jr.  180;  Garretson  v.  Coley 
1  Har.  &  J.  387;  Buffurri's  Case,  13  N.  H.  14;  Devaucene  v^ 
Devaucene,  1  Edw.  Ch.  272;  McKomh  v.  Kankey,  1  Bland,  363p; 
Kershaw  v.  Thompson,  4  Johns.  Ch.  610;  Valentine  v.  Teller,  1 
Hopk.  Ch.  422;  Diggle  v.  Boulden,  48  Wis.  477;  Schenck  v. 
Conover,  13  N.  J.  Eq.  220;  78  Am.  Dec.  95.  In  these  cases  the 
writs  only  issued  when  the  rights  of  the  respective  parties  to» 
be  affected  by  it  had  been  fully  determined  by  the  judgment 
in  the  action.  In  the  case  of  Schenck  v.  Conover,  supra,  it  iff 
said:  "  It  is  scarcely  necessary  to  add  that  the  exercise  of  the 
power  rests  in  the  sound  discretion  of  the  court.  It  will  never 
be  exercised  in  a  case  of  doubt,  nor  under  color  of  its  exercise 
will  a  question  of  legal  title  be  tried  or  decided."  This  limi- 
tation upon  the  exercise  of  the  right  to  issue  a  writ  of  assist- 
ance is  recognized  by  all  the  authorities:  See  Langley  v.  Vollj 
54  Cal.  435;  San  Jose  v.  Fulton,  45  Id.  316;  Henderson  v.  Mc- 
Tucker,  45  Id.  647;  Barton  v.  Beatty,  28  N.  J.  Eq.  412;  Van- 
m£ter  v.  Borden,  25  Id.  414;  Thomas  v.  De  Baum,  14  Id.  41. 

We  think  the  rule  under  the  statute  is  no  broader  than  the 
rule  at  common  law  when  applied  to  cases  coming  within  the 
statute.  The  statute  extends  the  power  to  issue  the  writ  to- 
cases  not  coming  within  the  common-law  rule,  but  it  was 
clearly  not  intended  that  the  power  should  be  exercised  in  a 
case  where  there  was  a  bona  fide  contest  as  to  the  right  of  the 
purchaser  at  the  execution  sale  to  the  possession  of  the  land» 
under  such  sale.  The  statute  starts  out  by  declaring  that 
"whenever  a  title  shall  have  been  perfected  in  any  person  to 
any  real  estate  sold  by  virtue  of  an  execution,  or  to  any  pari 
thereof  or  interest  therein,  and  the  person  against  whom  sucb 
execution  issued,  or  any  other  person  claiming  under  him  by 
title  arising  subsequently  to  the  docketing  of  the  judgment 
upon  which  it  issued,  shall  be  in  possession  of  any  such  real 
estate,  or  part  thereof,  or  interest  therein,"  etc.  We  think  it 
is  evident  that  this  section,  read  in  connection  with  our  law  in 
regard  to  homestead  exemptions,  could  not  have  been  in- 
tended to  compel  the  court  to  issue  the  writ  of  assistance  in 
favor  of  the  purchaser  of  such  exempted  homestead  upon  an 
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execution  issued  against  the  owner  of  the  homestead  in  pos- 
session thereof  at  the  time  of  its  issue  and  sale,  and  at  the 
time  the  writ  was  applied  for.  The  letter  of  the  statute  might 
be  said  to  apply  to  such  a  case,  but  it  seems  to  us  very  clear  that 
Buch  is  not  the  spirit  or  meaning  of  the  act.  In  the  case  of  the 
Bale  of  the  homestead,  there  would,  under  the  law  exempting 
it,  be  a  failure  on  the  part  of  the  purchaser  at  the  execution 
sale  to  acquire  a  title  thereto  by  virtue  of  such  sale.  If,  on 
the  application  for  the  writ  in  such  case,  there  be  a  bona  fide 
contention  on  the  part  of  the  defendant  for  the  homestead  ex- 
emption, we  think  it  is  eminently  proper  that  the  court  should 
refuse  the  writ,  and  leave  the  parties  to  settle  the  right  in  an 
action  at  law,  where  the  merits  of  the  claim  of  the  defendant 
may  be  passed  upon  by  a  full  trial  before  a  court  and  jury. 

In  order  to  obtain  the  writ  of  assistance  under  the  statute, 
the  applicant  must  show  that  at  the  time  the  judgment  was 
docketed  the  defendant  in  such  execution  had  an  interest  in 
the  real  estate  upon  which  the  judgment  so  docketed  was  a 
lien,  and  that  such  defendant,  or  some  one  claiming  under 
him  by  title  acquired  subsequently  to  the  docketing  of  such 
judgment,  is  in  possession  and  refuses  to  surrender  such  pos- 
session to  the  purchaser.  On  the  application  for  this  writ,  the 
respondent  meets  the  claim  by  alleging  that  the  judgment 
and  execution  under  which  the  applicant  for  the  writ  claims 
the  land  never  was  a  lien  thereon,  and  that  the  property  never 
was  subject  to  sale  upon  such  execution.  The  claim  made  by 
the  respondent  is  not  so  clearly  unfounded  as  to  justify  the 
court  in  holding,  upon  this  application,  that  it  is  not  made  in 
good  faith,  or  that  it  is  so  frivolous,  either  in  fact  or  in  law, 
that  it  should  be  ignored  and  the  writ  issued. 

The  learned  counsel  for  the  appellant  claims  that  the  judg- 
ment rendered  in  the  divorce  case  against  the  defendant  in 
the  execution,  the  respondent  on  this  appeal,  is  a  lien  upon 
the  homestead.  That  presents  a  question  of  law,  and  might 
perhaps  be  determined  upon  the  application  for  a  writ  of  as- 
sistance under  the  statute;  and  if  it  must  be  held  as  a  ques- 
tion of  law  that  it  was  a  lien  upon  the  homestead  of  the 
respondent,  and  that  such  homestead  was  subject  to  sale  on 
BUch  judgment,  as  any  other  real  estate  owned  by  him,  there 
would  then  seem  to  be  no  good  reason  for  turning  the  appel- 
lant over  to  his  action  of  ejectment  to  recover  the  possession 
of  said  premises.  The  judgment  in  the  divorce  case  under 
which  the  execution  was  issued   and   the  sale   made,  after 
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adjudging  that  the  said  Mary  J.  Sullivan  be  divorced  from 
the  said  Daniel  Sullivan,  proceeds  to  adjudge  as  follows: 
"And  it  is  hereby  further  ordered  and  adjudged  that  the 
plaintiff  be  allowed,  and  have  and  recover  of  the  said  de- 
fendant, Daniel  Sullivan,  by  a  judgment  of  this  court,  the 
sum  of  $800,  and  $50  as  attorney's  fees,  and  the  costs  of  this 
action,  taxed  at  $62.90,  and  that  execution  issue  therefor." 

It  will  be  Been  that  this  is  a  mere  money  judgment,  upon 
which  execution  is  directed  as  in  ordinary  money  judgments. 
It  is  not  even  declared  that  the  eight  hundred  dollars  is  for 
alimony  or  in  lieu  of  alimony,  and  it  does  not  declare  that 
the  judgment  shall  be  a  lien  upon  any  of  the  defendant's 
real  or  personal  estate.  If  a  lien  upon  his  real  estate  at  all, 
it  became  bo  by  docketing  it  as  a  money  judgment.  An  exe- 
cution issued  upon  this  judgment  can  have  no  other  eiBBcacy 
than  an  execution  issued  upon  any  other  money  judgment. 
A  homestead  of  the  defendant  is  exempt  from  sale  upon  any 
execution  issued  upon  any  judgment  for  the  recovery  of  money: 
See  R.  S.,  sec.  2983.  The  judgment  upon  which  the  execu- 
tion in  this  case  issued  did  not  declare  on  its  face  that  it 
should  be  a  lien  upon  the  homestead  of  the  defendant,  as  the 
court  probably  might  have  declared  it  to  be;  and  in  the  ab- 
sence of  any  such  declaration  of  the  court,  it  must  be  treated 
as  having  the  same  force  as  an  ordinary  judgment.  We 
do  not  hesitate  to  say  that,  upon  the  showing  made  by  the 
record  introduced  on  the  hearing,  the  judgment  was  not  a 
lien  upon  the  homestead  of  the  defendant,  if  he  had  one,  and 
that  the  writ  of  assistance  was  properly  refused  on  that 
ground.  Whether,  as  a  matter  of  fact,  the  premises  in  ques- 
tion were  and  are  the  homestead  of  the  respondent,  Sullivan 
was  not  determined  by  the  court  on  the  application  for  the 
writ;  and  because  the  fact  whether  it  was  or  was  not  a  home- 
stead was  a  matter  of  uncertainty  upon  the  proofs  offered  upon 
the  hearing  of  the  motion,  the  court  was  right  in  refusing  the 
writ.    See  cases  above  cited. 

It  is  said  by  the  learned  counsel  for  the  appellant  that  the 
circuit  court  had  adjudged,  in  a  former  proceeding  in  the 
divorce  action,  that  the  premises  in  question  were  not  a  home- 
stead. After  a  careful  reading  of  these  proceedings,  it  appears 
to  us  that  the  question  of  homestead  was  not  in  issue  in  said 
proceedings,  and  was  not  passed  upon  by  the  court.  The  pro- 
ceedings referred  to  by  the  learned  counsel  were  the  proceed- 
ings upon  a  motion  made  by  the  defendant,  Daniel  Sullivan, 
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in  the  divorce  suit,  after  judgment,  to  set  aside  said  judgment, 
or  that  part  of  it  which  adjudged  that  he  should  pay  the  plain- 
tiff, Mary  J.  Sullivan,  the  sum  of  eight  hundred  dollars  and 
the  costs  of  the  action.  The  grounds  of  the  motion  were,  that 
the  judgment  was  for  too  large  an  amount,  considering  his 
ability  to  pay,  and  on  the  further  ground  that  there  was  an 
agreement  before  judgment  was  entered,  between  the  attorneys 
of  the  parties,  that  no  judgment  for  alimony  or  allowance  for 
the  plaintiff  should  be  taken  in  the  action.  The  question 
of  the  liability  of  the  homestead  to  be  sold  for  the  payment  of 
the  judgment  was  not  discussed  or  considered  by  the  court,  so 
far  as  we  are  able  to  discover  from  the  proceedings. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 


Wbtt  or  AssiSTANCK,  PowsR  TO  GsAiTT  rests  in  the  sound  discretion  of 
the  conrt,  and  will  not  be  exercised  in  case  of  doubt,  nor  to  try  or  decide  a 
question  of  title:  Schertck  v.  Conover,  78  Am.  Dec.  95,  and  note  101;  note  to 
Wilson  V.  Polk,  51  Id.  172-174.  "Generally,  a  writ  of  assistance  will  be 
directed  only  in  a  clear  case,  and  when  the  respondent  cannot  possibly  have 
any  rights  which  were  not  subjected  to  the  decree.  If,  for  instance,  he  sets 
up  and  appears  to  claim  in  good  faith  a  right  to  the  possession  derived  from 
and  under  the  purchaser,  or  from  the  defendant,  prior  to  the  commencement 
of  the  suit,  the  validity  and  effect  of  his  claim  will  very  rarely,  and  perhaps 
never,  be  tried  upon  application  for  this  writ,  but  he  will  be  left  in  possefl* 
■ion  ":  Freeman  on  Executions,  sec  87  d. 
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Davis  v.  Chapman. 

183  VlEQINIA,  67.1 

Adhinistbatob  is  Chaboeable  with  Loss  of  Pbooekds  of  Dbaft  Pat* 
ABLE  TO  Him  as  admiidstrator,  where  he  indorses  it  for  collection,  and 
places  it  in  the  hands  of  persons  whom  he  does  not  know,  and  does  not 
know  to  be  reliable. 

Administeatob  op  Creditoe  of  United  States  may  Receive  Payment 
Anywhere  that  the  government  may  choose  to  pay  it;  and  a  surety  on 
his  bond,  wherever  given,  is  accountable,  if  he  collects  the  claim  and 
fails  to  account  for  it,  no  matter  where  the  payment  is  made. 

Assets  of  Estate  of  Decedent  may  be  Called  in  from  Hands  of  Per- 
sonal Bepresentattve  and  placed  in  the  hands  of  a  receiver  by  a  court 
of  equity,  especially  in  a  creditor's  suit. 

Bill  in  equity.    The  opinion  states  the  case. 

H.  W.  Thomas  and  C.  E.  Stuarty  for  the  appellant. 
R.  W.  Moore  and  S.  F.  Beach,  for  the  appellee. 

Fauntleroy,  J.  At  the  December  term,  1872,  of  the  county 
court  of  Fairfax  County,  Virginia,  Lyman  Broughton  qualified 
as  administrator  de  bonis  non  of  the  estate  of  Waite  Brough- 
ton, deceased,  executing  an  official  bond  in  the  penalty  of  two 
thousand  dollars,  on  which  the  appellant,  J.  C.  Davis,  became 
surety.  In  1880,  the  appellee  John  Chapman,  for  himself  and 
other  creditors  of  the  said  Waite  Broughton,  deceased,  filed 
his  bill  against  the  said  Lyman  Broughton,  administrator  de 
bonis  non  of  Waite  Broughton,  aforesaid,  and  John  C.  Davis, 
surety  on  his  official  bond,  for  the  purpose  of  compelling  a  set- 
tlement of  the  administration  accounts  of  the  said  Lyman 
Broughton,  administrator  de  bonis  non  as  aforesaid.     The  bill 
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charges  that  Lyman  Broughton,  among  other  claims  due  the 
estate  of  his  intestate  which  came  into  his  hands  as  adminis- 
trator, had  received  a  claim  against  the  United  States  for 
damages  to  decedent's  property  during  the  Civil  War,  upon 
which  he  had  received  the  sum  allowed  and  paid  by  the 
United  States  government  of  two  thousand  eight  hundred  dol- 
lars, for  which  said  sum  he  had  failed  to  account. 

The  defendants,  Lyman  Broughton,  administrator  de  bonis 
non,  and  his  surety,  J.  C.  Davis,  the  appellant,  filed  their  sepa- 
rate answers  to  the  bill,  denying  their  liability,  on  the  ground 
that,  as  the  administrator  alleges,  the  claim  was  lost  through 
the  dishonesty  of  the  claim  agents  employed  by  him  to  prose- 
cute the  claim,  and  that  as  the  claim  was  paid  to  the  said 
agents  by  the  United  States  government  in  Washington  City, 
District  of  Columbia,  and  was  never  received  in  Virginia,  he 
cannot  be  held  accountable  for  it  here. 

During  the  progress  of  the  cause  it  was  referred  to  a  master 
commissioner  of  the  court  to  ascertain  and  report  what  amount, 
if  any,  had  been  collected,  and  by  whom,  on  the  said  claim 
against  the  government,  with  a  transcript  of  the  record  of  the 
treasury  department  relating  to  the  matter,  and  the  deposi- 
tion of  the  administrator  himself  in  evidence,  showing  that  a 
draft  was  issued  July  19,  1878,  for  two  thousand  eight  hun- 
dred dollars,  payable  to  the  order  of  Lyman  Broughton,  ad- 
ministrator, which  draft  was  presented  at  the  treasury,  and 
paid,  indorsed  by  Lyman  Broughton,  administrator,  and  by 
John  H.  Ferry.  The  master  commissioner  reported  that  the 
administrator  had  collected  two  thousand  eight  hundred  dol- 
lars on  the  said  claim  from  the  United  States  government 
July  19,  1878,  and  was  chargeable  with  that  sum  as  due  the 
estate  of  his  intestate,  with  interest  thereon  from  the  said  date 
of  its  collection.  To  this  report  exceptions  were  filed,  and 
the  deposition  of  the  said  Lyman  Broughton,  administrator, 
denying  that  he  had  ever  received  the  money  aforesaid,  and 
alleging  that  it  had  been  lost,  and  he  had  been  defrauded  out 
of  it  by  the  dishonesty  of  the  agents  employed  by  him  to  col- 
lect it.  At  the  November  term,  1882,  of  the  said  court,  the 
cause  was  heard  on  the  bill,  answers,  the  deposition  of  the  ad- 
ministrator, Lyman  Broughton,  the  master's  report,  and  the 
exceptions  thereto,  a  draft  drawn  upon  the  treasury  of  the 
United  States  in  favor  of  Lyman  Broughton,  administrator, 
for  two  thousand  eight  hundred  dollars,  and  other  papers  filed 
by  complainant;  whereupon  the  court  decreed  that  fifty  per 
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centum  of  the  said  sum  of  two  thousand  eight  hundred  dol- 
lars should  be  allowed  and  credited  to  the  administrator  for 
counsel  fees  and  expenses  of  collection,  and  decreed  against 
the  administrator  and  his  surety  for  fourteen  hundred  dollars^ 
with  interest  thereon  from  the  nineteenth  day  of  July,  1878,  the 
date  of  collection,  to  be  paid  to  O.  W.  Hunt,  general  receiver 
of  the  court;  and  by  a  decree  of  June  term,  1883,  leave  was 
granted  to  said  Hunt  to  institute  any  suit  necessary  to  enforce 
the  decree  of  the  November  term,  1882,  aforesaid.  From  these 
decrees,  the  surety,  John  C.  Davis,  on  the  administrator  Ly- 
man Broughton's  official  bond,  appeals,  and  attacks  the  de- 
crees as  erroneous,  for  grounds  of  error  assigned  in  his  peti- 
tion. 

1.  Because  the  fund  which  ought  to  have  been  received  by 
the  said  administrator  never  came  into  his  hands,  but  was 
lost  by  the  dishonesty  of  the  agents  whom  he  employed  to  col- 
lect the  claim.  Other  than  Broughton's  own  deposition,  there 
is  an  entire  absence  of  proof  of  dishonesty  on  the  part  of  the 
agents  whom  he  selected,  employed,  and  trusted  to  collect  this 
large  claim  due  from  the  United  States  government  to  the 
estate  of  his  intestate.  A  statement  dated  April  4,  1882, 
made  by  one  Randall,  and  placed  among  the  papers  in  the 
case  by  the  appellant's  counsel  prior  to  the  decree,  says: 
"Ferry  was  engaged  in  the  prosecution  of  claims  from  a 
short  time  after  the  close  of  the  war  until  he  left  the  city, 
about  three  years  ago.  Black  was  regarded  as  a  man  of 
means,  but  his  property  was  in  Montana.  Ferry  was  not  re- 
garded as  a  man  of  means,  and  until  a  short  time  before  he 
left  here  was  considered  a  reliable  man,  but  since  his  depart- 
ure there  have  been  rumors  that  he  fell  into  disfavor  with  the 
treasury  department."  Who  Randall  is,  or  what  connection 
he  had  with  Broughton,  is  not  disclosed.  Black  and  Ferry 
lived  in  Washington  City,  and  were  agents  to  prosecute  claims 
against  the  government.  Broughton  offered  no  evidence,  nor 
did  he  take  the  deposition  of  a  single  witness,  to  establish  the 
allegation  of  dishonesty  charged  in  his  answer.  Randall's 
statement  does  not  belong  in  the  record.  He  was  never  ex- 
amined or  cross-examined  as  a  witness,  and  his  statement 
furnishes  no  support  to  the  averment  of  the  answers.  If  this 
administrator  actually  realized  the  proceeds  of  this  claim, 
which  was  assets  of  the  estate  in  his  hands,  in  the  shape  of  a 
successfully  prosecuted  and  allowed  claim  against  the  govern- 
ment, represented  by  a  draft  upon  the  United  States  treasury 


254  Davis  v.  Chapman.  [Virginia, 

for  two  thousand  eight  hundred  dollars,  made  payable  to  him 
as  administrator,  and  which  could  not  be  used,  realized,  or  re- 
ceived by  any  one  without  his  indorsement,  he  is  liable.  If, 
as  he  alleges,  he  indorsed  the  draft  (and  did  not  collect  it 
himself,  of  which  there  is  no  evidence  in  the  record),  but 
recklessly,  negligently,  and  improvidently  put  it,  so  indorsed 
by  him  as  administrator,  into  the  hands  of  men  whom  he 
himself  says  he  did  not  know,  nor  nothing  as  to  their  honesty 
or  responsibility,  and  whom  he  says  he  never  "afterwards  saw 
again,"  he  is  equally  liable  for  the  waste,  upon  all  fixed  rules 
controlling  the  administration  of  estates,  and  the  responsibil- 
ity of  fiduciaries.  In  the  case  of  Kee  v.  Kee,  2  Gratt.  116,  this 
court  said:  "The  duties  of  the  executor  are  to  performed  under 
the  obligations  of  sound  judgment,  acting  on  these  considera- 
tions of  worldly  prudence  which  affect  the  safety  of  the  pecu- 
niary interests  confided  to  his  care."  See  also  Southall  v. 
Taylor,  14  Id.  281. 

Broughton,  this  administrator,  says,  in  his  deposition,  of 
these  men.  Ferry  and  Black,  whom  he  not  only  employed  to 
prosecute  this  claim  but  to  whom  he  gave  the  draft,  which 
was  payable  only  to  him,  indorsed  by  him  as  administrator: 
*'I  did  not  know  them;  I  did  not  know  that  they  were  reli- 
able"; and  he  disclaims  any  knowledge  of  their  first  names, 
or  even  of  their  address.  He  did  not  even  contract  with  them 
60  as  to  protect  the  estate  against  exorbitant  charges  for  prose- 
cuting the  claim,  but  he  swears  that  "  the  first  was  to  have 
twenty-five  per  cent;  the  other  man  what  he  chose."  He  said 
that  these  agents  said:  "  None  of  it  [the  proceeds  of  the  claim] 
belonged  to  him;  that  it  belonged  to  creditors  of  the  estate; 
that  he  was  not  administrator;  that  they  were  administrators, 
and  parties  must  come  to  them."  He  made  no  denial  of  or 
resistance  to  this  absurd  and  sinister  pretension,  but  parted 
with  the  realized  proceeds  of  the  claim  by  indorsing  and  de- 
livering the  draft  to  these  men,  not  to  collect  it  and  to  settle 
with  him,  but  avowedly  to  exclude  him  from  it,  and  (as  he 
alleges)  to  retain  and  embezzle  it  entirely.  He  thus  not  only 
used  no  caution,  prudence,  or  discretion  in  the  transaction 
with  these  men,  but  he  swears  that  he  let  the  matter  rest; 
that  he  made  no  effort  to  collect  the  money,  or  signified  any 
desire  or  purpose  to  obtain  restitution;  that  he  has  never  seen 
or  heard  from  these  swindlers  since  1878,  since  he  indorsed 
and  gave  them  the  draft,  and  does  not  know  where  they  now 
are,  although  informed   by  Randall's  statement  that  Black 
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owned  property  in  Montana,  and  that  Ferry  is  a  railroad  man 
in  New  Jersey.  There  is  abundant  proof  in  the  record,  in  tne 
very  deposition  of  the  administrator  himself,  of  his  gross  neg- 
ligence and  extraordinary  imprudence  and  reckless  dealing 
in  regard  to  this  transaction;  and  it  is  impossible  to  read  the 
record  without  being  impressed  with  the  belief  that  this  fidu- 
ciary did  in  fact  collect  and  waste  the  fund  which  he  now  de- 
nies having  received:  See  McCloskey  v.  Gleason,  56  Vt.  264;  48 
Am.  Rep.  770;  Bradstreet  v.  Everson,  72  Pa.  St.  124;  13  Am. 
Rep.  665. 

The  second  assignment  of  error  sets  forth,  as  matter  of  law, 
that  there  is  no  liability  upon  the  bond,  because  the  claim 
was  prosecuted  in  the  District  of  Columbia,  and  the  money,  if 
collected,  was  not  brought  within  the  jurisdiction  of  the  state 
of  Virginia.  Whatever  may  be  the  doctrine  of  non-liability 
when  the  personal  representative  collects  assets  from  a  non- 
resident private  debtor,  and  does  not  bring  them  or  their  con- 
verted value  within  the  jurisdiction  where  he  qualified,  it  can 
have  no  application  or  relation  to  this  case.  The  supreme 
court  of  the  United  States  has  repeatedly  held  that  the  federal 
government  owing  a  debt  must  not  be  regarded  or  treated  as 
outside  of  the  jurisdiction  where  the  letters  of  administration 
were  granted. 

In  Vaughan  v.  Northup,  15  Pet.  6,  the  court  said:  "The 
debts  due  from  the  government  of  the  United  States  have  no 
locality  at  the  seat  of  government.  The  United  States,  in 
their  sovereign  capacity,  have  no  particular  place  of  domicile, 
but  possess,  in  contemplation  of  law,  an  ubiquity  throughout 
the  Union;  and  the  debts  due  by  them  are  not  to  be  treated 
like  the  debts  of  a  private  debtor,  which  constitute  local  assets 
in  his  own  domicile.  On  the  contrary,  the  administrator  of 
a  creditor  of  the  government,  duly  appointed  where  he  was 
domiciled  at  his  death,  has  full  authority  to  receive  payment 
and  give  a  full  discharge  of  the  debt  due  his  intestate  in  any 
place  where  the  government  may  choose  to  pay  it,  whether  it 
be  at  the  seat  of  government,  or  at  any  other  place  where  the 
public  funds  are  deposited." 

To  the  same  effect  is  Wyman  v.  Hahteady  109  U.  S.  654,  re- 
versing the  supreme  court  of  the  District  of  Columbia,  and 
held  that  the  repeal  of  the  act  of  1812,  by  omission,  did  not 
alter  or  weaken  the  rule  laid  down  in  Vaughan  v.  Northup, 
15  Pet.  6.  The  court  said:  "In  the  case  at  bar,  neither  the 
facts  that  the  drafts  were  made  payable  at  the  treasury  of  the 
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United  States,  in  the  city  of  Washington,  nor  the  deposit,  pur- 
suant to  section  307  of  the  Revised  Statutes,  of  the  money 
represented  by  the  drafts  in  the  treasury  to  the  credit  of  the 
payees,  affected  the  character  or  the  validity  of  the  debts. 
But  the  United  States,  in  their  sovereign  capacity,  having  no 
domicile  in  any  part  of  the  Union  rather  than  in  any  other, 
do  not,  by  establishing  at  the  national  capital  a  treasury  for 
the  transaction  of  the  principal  business  of  the  financial  de- 
partment of  the  government,  and  making  their  money  obliga- 
tions payable  there,  confine  their  presence  or  their  powers  to 
this  spot." 

In  the  case  of  Taylor  v.  BemUs,  110  U.  S.  42,  a  fiduciary, 
who  was  appointed  in  Louisiana,  held  a  Southern  war  claim 
against  the  government  (just  such  a  claim  as  Broughton  held) ; 
in  passing  on  the  question  of  her  liability  or  accountability, 
the  court  said:  "  We  are  of  opinion  that  this  appointment  made 
it  her  duty  to  take  necessary  legal  steps  to  obtain  this  money 
from  the  United  States.  She  was  equally  bound  to  prosecute 
it  with  diligence,  and  to  do  all  that  was  necessary  to  recover 
the  money.  The  subject  of  such  payments  by  the  United 
States  to  administrators  appointed  in  the  states  is  very  fully 
discussed  in  the  case  of  Wyman  v.  Halstead,  supra,  and  upon 
the  principle  there  laid  down  we  are  of  opinon  that  payment 
to  Mrs.  Bemiss,  under  the  Louisiana  appointment,  is  a  valid 
payment,  and  that  she  is  responsible  under  that  appoint- 
ment." 

These  cases  determine  that  the  fiduciary  is  bound  to  see  to 
the  collection  of  the  claim;  that  in  claims  against  the  govern- 
ment no  question  of  locality  arises;  that  he  can  prosecute  and 
collect  it  anywhere;  and  that  his  bond,  wherever  given,  is  ac- 
countable if  he  neglect  to  collect,  or,  having  collected,  if  he 
fail  to  disburse  and  account. 

The  third  and  last  error  assigned  is,  that  the  decree  was 
rendered  in  favor  of  the  general  receiver  of  the  court.  In  a 
creditors'  suit  against  a  personal  representative,  the  court  will 
always  preserve  the  fund.  In  the  case  of  Farmer  v.  Yates,  23 
Gratt.  145,  a  decree  fixing  the  amount  of  assets  in  the  fidu- 
ciary's hands,  and  directing  their  collection  by  a  receiver,  was 
affirmed.  Judge  Moncure,  in  delivering  the  opinion,  said:  "In 
a  creditors*  suit,  especially,  it  seems  to  be  fit  and  proper  that 
the  court  should  have  power  to  call  in  the  assets  from  the 
hands  of  a  personal  representative.  In  such  a  suit  the  court, 
in  effect,  becomes  the  personal  representative,  has  control  of 
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the  assets,  reduces  them  into  possession,  and  applies  them  in 
due  course  of  administration." 

We  see  no  error  in  the  decrees  of  the  circuit  court  of  Fairfax 
appealed  from,  and  they  must  be  affirmed. 

Decrees  affirmed.  

Liability  of  Executor  or  Administrator  for  Loss  of  Trust  Prop- 
erty is  discussed  in  the  note  to  Ruhottom  v.  Morrow,  87  Am.  Dec.  326,  327. 
In  Norwood  v.  Harknesa,  49  Am.  Rep.  739,  an  administrator,  who  had  de- 
posited funds  in  a  bank  which  was  generally  reputed  to  be  solvent,  was  held 
not  liable  for  loss  of  such  funds  by  the  subsequent  failure  of  the  bank. 

Court  of  Equity  has  Power  to  Appoint  Receiver  over  property  in 
hands  of  executor  or  administrator,  in  proper  case:  See  note  to  CorUlyeu  T. 
Batliaway,  64  Am.  Dec.  489. 


Nichols    v,  Washington,   Ohio,    and    Western 
Kailroad  Company. 

[83  VlEQINIA,  99.] 

Owner  of  Premises  Who  Directly  or  by  Implication  Induces  Per- 
SONS  TO  Enter  on  and  pass  over  them,  thereby  assumes  an  obligation 
that  they  are  in  safe  condition,  and  suitable  for  such  use,  and  for  a 
breach  of  this  obligation  he  is  liable  in  damages  to  a  person  injured 
thereby.  Where,  therefore,  the  direct  and  usual  path  to  a  railroad 
depot  is  over  a  switch  on  which  freight-cars  frequently  stand,  with  an 
opening  habitually  left  between  them  so  as  to  leave  the  path  unob- 
structed, and  this  path  is  constantly  used  by  persons  getting  on  and  oflf 
at  the  depot,  without  such  use  being  at  any  time  discountenanced  by 
the  company  or  its  officials  to  whom  it  is  known,  it  will  be  assumed  that 
the  company  invites  persons  having  business  at  the  depot  to  use  that 
path  between  the  cars  in  going  there,  and  it  is  not  negligence  per  se  for 
them  to  do  so;  and  if  a  person  in  passing  between  the  cars  is  injured  by 
the  cars  being  suddenly  and  without  warning  run  together,  the  com- 
pany is  liable  in  damages  for  the  injury. 

Tort.    The  opinion  states  the  case. 

Holmes  Conrad  and  E.  Nichols,  for  the  plaintiff  in  error. 

Barton  and  Boyd,  and  E.  P.  Janney,  for  the  defendant  in 
error. 

HiNTON,  J.  This  is  an  action  of  tort,  brought  by  the  per- 
gonal representative  of  Francis  E.  Nichols,  to  recover  damages 
for  injuries  sustained  by  him  which  caused  his  death. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
for  the  plaintiff  for  four  thousand  dollars.  This  verdict  the 
court,  upon  the  defendant's  motion,  set  aside;  and  to  this  ac- 
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tion  of  the  court,  as  well  as  its  action  in  refusing  certain  in- 
Btructions  and  in  giving  others,  the  plaintiff  duly  excepted. 
At  the  next  term  the  case  was  suhraitted  to  the  court,  when 
a  judgment  was  rendered  for  the  defendant,  and  thereupon 
this  writ  of  error  was  taken.  The  facts  certified  as  proven  on 
the  first  trial,  and  submitted  to  the  judge  on  the  second,  with 
the  plat  filed  as  a  part  thereof,  show  the  topography  of  the 
ground,  the  location  of  the  depot  and  other  buildings  in  the 
vicinity,  and  the  position  of  the  cars  on  the  defendant's  track 
immediately  preceding  the  accident  to  have  been  as  follows: 
The  main  track  of  the  defendant's  railroad  runs  nearly  due 
east  and  west,  and  about  one  hundred  and  fifty  yards  south 
thereof  and  parallel  thereto  is  a  pike  running  through  the 
center  of  the  village  of  Purcelville.  From  this  pike  a  road 
runs  in  a  northwesterly  direction  across  the  railroad  to  Hills- 
boro. 

Extending  eastwardly  from  this  road,  and  immediately  south 
of  the  railroad,  is  the  freight  depot,  and  adjoining  which,  but 
Btill  farther  east,  is  the  passenger  depot.  Along  the  north 
side  of  both  freight  and  passenger  depots  is  a  platform,  usually 
more  or  less  obstructed  by  the  freight  and  express  goods 
habitually  unloaded  thereon;  and  along  the  east  end  of  the 
passenger  depot  there  is  also  a  platform,  with  three  steps  at  its 
Bouthern  terminus  extending  to  the  ground.  Beginning  at  a 
point  on  the  main  track  some  distance  west  of  the  Hillsboro 
road  is  a  switch,  which  extends  eastwardly  across  said  road; 
and  around  and  beyond  said  depot  buildings,  and  from  a 
point  on  the  Hillsboro  road  about  sixty  yards  south  of  the 
passenger  depot,  is  a  path  which  extends  towards  the  steps  at 
the  southeastern  corner  of  the  passenger  depot,  and  this  path 
is  usually  taken  by  persons  going  to  and  from  the  depot. 
The  land  east  of  the  Hillsboro  road,  and  south  of  the  railroad, 
is  open,  and  nearly  level,  while  that  west  of  the  Hillsboro 
road,  and  south  of  the  railroad,  is  woods,  —  dense  near  the 
pike,  and  sparsely  timbered  as  it  extends  northwestwardly  to- 
wards the  switch.  The  switch,  or  rather  that  portion  of  the 
switch  west  of  the  Hillsboro  road,  runs  through  a  cut  so  deep 
that,  by  reason  thereof,  and  the  intervention  of  a  warehouse 
which  stands  near  the  track,  the  smoke-stack  of  an  engine  can 
only  be  seen  by  persons  going  along  the  before-mentioned  path 
while  in  the  line  of  vision  between  the  warehouse  and  the 
Bwitch. 

It  appears  that  it  was  the  invariable  custom  of  the  agent  at 


April,  1887.]    Nichols  v.  Washington  etc.  R.  R.  Co.       259 

the  depot  to  part  freight-c^rs,  immediately  after  they  were 
left  or  placed  on  the  switch,  at  a  point  nearly  opposite  the 
passenger  depot,  for  the  purpose  of  affording  a  passage  to  the 
patrons  and  employees  of  the  roadj  and  it  specially  appears 
that  it  had  been  done  in  this  instance,  although  it  would 
seem  that,  from  lack  of  assistance,  the  opening  left  was 
scarcely  as  wide  as  usual.  At  no  time  was  anything  said  or 
done  by  the  defendant's  agents  or  employees  to  convey  to  the 
public  the  idea  that  they  should  not  cross  the  track  at  these 
openings.  On  the  morning  of  the  accident,  there  were  stand- 
ing on  the  switch  two  or  more  cars  west  of  the  road,  and  five 
cars  east  of  the  road.  These  five  cars  had  been  parted  on  the 
preceding  day  by  the  company's  agent  a  distance  of  eighteen 
inches  or  more  about  midway  between  the  path  and  the  steps 
at  the  southeast  corner  and  the  platform  of  the  passenger 
depot,  for  the  express  purpose  of  allowing  people  to  pass  over 
the  track;  and  this  was  the  condition  of  the  cars  on  the  morn- 
ing of  the  9th  of  August,  1883,  when  the  intestate,  Frank  E. 
Nichols,  who  was  on  his  way  to  the  depot  to  meet  his  brother, 
who  was  expected  home  on  the  train  due  at  twelve,  m.,  while 
in  the  act  of  passing  over  the  track  was  caught  between  the 
(jars  and  killed  by  the  sudden  and  rapid  backing  of  the  engine, 
jl^hich  drove  the  cars  together. 

Now  it  is  agreed  on  all  hands  that  there  is  a  wide  difference 
between  the  obligation  which  a  person  or  corporation  owes  to 
a  mere  license,  and  the  duty  which  the  same  person  or  corpo- 
ration owes  to  one  who  comes  upon  his  premises  by  an  invita- 
tion, either  expressed  or  implied. 

In  the  first  case,  it  is  generally  admitted  that  the  party 
comes  at  his  own  risk,  and  enjoys  the  license  subject  to  its 
concomitant  risks  or  perils,  and  that  in  such  case  no  duty  is 
imposed  upon  the  owner  or  occupant  to  keep  his  premises  in 
eafe  and  suitable  condition  for  his  use,  and  the  owner  or  occu- 
pant is  only  liable  for  any  wanton  injury  that  may  be  done  to 
the  licensee:  Hounsell  v.  Smyth,  7  Com.  B.,  N.  S.,  738;  Barnes  v. 
Ward,  9  Id.  392;  HardcastU  v.  South  Yorkshire  R'y,  4  Hand. 
&  N.  67;  Binls  v.  South  Yorkshire  R'y  Co.,  3  Best  &  S. 
250;  Batch  v.  Smith,  7  Hurl.  &  N.  741;  Sweeny  v.  Old  Colony 
etc.  R.  R.  Co.,  10  Allen,  375;  87  Am.  Dec.  644;  Carlton  v. 
Franconia  I.  &  C.  Co.,  99  Mass.  216;  Pierce  on  Railroads,  274. 
;  On  the  other  hand,  the  law  imposes  an  obligation  on  the 
owner  or  occupant  to  provide  for  the  security  against  accident 
and  injury  of  those  he  has  invited  or  induced  to  come  upon 
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bis  premises  by  such  an  adaptation  and  preparation  of  his 
place  for  their  reception  and  use  as  would  naturally  lead  them 
to  suppose  that  they  might  properly  and  safely  enter  thereon. 
Accordingly,  it  has  been  generally  held  that  where  the  owner 
or  occupier,  either  directly  or  by  implication,  induces  persons 
to  enter  on  and  pass  over  his  premises,  he  thereby  assumes  an 
obligation  that  they  are  in  safe  condition,  suitable  for  such 
use,  and  for  a  breach  of  this  obligation  he  is  liable  in  damages 
to  a  person  injured  thereby.  In  all  cases  like  the  present,  it 
is  a  question  of  prime  importance,  in  determining  the  liability 
of  the  defendant,  to  ascertain  whether  the  injured  party  was 
upon  the  premises  at  the  time  of  the  accident  under  a  bare 
license  or  permission,  or  in  pursuance  of  an  invitation.  Hero 
the  deceased  must  be  regarded  as  having  adopted  this  route  in 
pursuance  of  an  invitation  held  out  to  him  by  the  conduct  of 
the  defendant  company.  The  circumstance  that  the  cars  were 
habitually  separated  at  this  point,  when  taken  in  connection 
with  the  location  of  the  steps  to  the  platform  of  the  passenger 
depot,  and  the  constant  uninterrupted  use  of  the  same  by  per- 
sons getting  on  and  ofif  at  this  depot,  which  was  never  at  any 
time  discountenanced  by  the  road  or  its  officials  to  whom  it  was 
known,  is  susceptible  of  no  other  construction  than  that  it  was 
designed  as  a  path  by  means  of  which  access  might  be  gained 
to  the  depot,  as  well  by  persons  having  occasion  to  visit  the 
depot  as  by  the  company's  employees.  Under  these  circum- 
stances, it  cannot  be  imputed  to  the  deceased  as  negligence,  if, 
in  the  absence  of  some  warning,  he  selected  this  route  rather 
than  the  other  and  longer  one  around  by  the  freight  depot. 
Under  such  circumstances,  it  seems  to  us  clear  that  an  obliga- 
tion was  imposed  upon  the  company  to  see  that  it  should  not 
become  a  source  of  danger  to  those  to  whom  it  had  held  it  out 
as  a  passage  or  way  through  which  they  might  safely  go,  and 
a  duty  was  imposed  upon  the  company  of  notifying  persons 
entitled  or  invited  to  use  it,  in  some  unmistakable  way,  that  it 
was  about  to  be  closed  before  closing  it:  Baltimore  and  Ohio 
R.  R.  Co.  V.  Fitzpatrick,  35  Md.  38;  Gills  v.  Pennsylvania  R.  R. 
Co.,  59  Pa.  St.  129;  98  Am.  Dec.  317;  Kay  v.  Pennsylvania 
R.  R.  Co.,  65  Pa.  St.  269;  3  Am.  Rep.  628. 

Now,  if  we  are  right  in  the  views  already  expressed,  here 
was  an  invitation  plainly  extended  to  the  plaintiff  to  cross  the 
railroad  at  that  point,  for,  as  we  have  before  intimated,  the 
custom  or  habit  of  the  company  in  making  and  leaving  open 
a  passage-way  between  the  cars  at  this  point,  which  the  record 
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ehows  was  fully  known  to  its  ofiBcers,  taken  in  connection  with 
the  general  adoption  of  it  as  the  proper  route  by  all  persons 
having  occasion  to  go  to  the  passenger  depot,  and  the  failure 
of  the  company  to  provide  for  such  persons  some  other  unob- 
structed route,  can  be  regarded  as  nothing  else  than  an  invi- 
tation from  the  company  to  the  deceased  to  use  that  way. 
There  can  remain  but  one  other  inquiry,  and  that  is  this,  Was 
the  deceased,  in  accepting  this  invitation,  so  wanting  in  the 
ordinary  care  required  of  him  as  to  deprive  him  of  the  right 
to  recover?  A  question  not  difficult  to  answer,  if  we  remem- 
ber it  amounts  to  nothing  more  than  this,  whether  the  danger 
in  attempting  to  cross  the  track  between  those  stationary  cars 
was  so  obvious  that  a  person  of  ordinary  prudence  would  not 
have  made  the  attempt.  Let  it  be  borne  in  mind  that  all  that 
could  be  required  of  the  deceased  was  reasonable  care  in  view 
of  the  special  circumstances  of  the  case.  The  cars  were  not 
only  at  a  standstill,  but  there  is  nothing  to  show  that  there 
was  anything  to  indicate  to  the  deceased  that  they  were  about 
to  be  set  in  motion.  Under  such  circumstances,  it  was  a  mat- 
ter of  little  consequence  whether  the  cars  were  two  or  ten  feet 
apart.  In  either  case,  there  being  nothing  to  indicate  to  the 
deceased  that  these  cars  were  about  to  be  moved,  he  had  a 
right  to  suppose  that  he  could  effect  his  passage  in  safety. 
This  was  the  view  taken  by  the  jury,  and  we  entertain  no 
doubt  of  its  correctness.  That  there  are  cases  where  the  ques- 
tion of  negligence  is  one  of  law,  to  be  decided  by  the  court; 
but  negligence,  as  a  general  rule,  is  a  question  of  fact,  which 
ought  to  be  submitted  to  the  jury;  and  this  is  always  the  case 
where  the  facts  are  in  dispute,  and  the  inferences  which  fair- 
minded  men  would  draw  from  them  are  doubtful. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  consider 
the  instructions. 

The  judgment  of  the  circuit  court  of  Loudoun  County  must 
be  reversed,  and  a  judgment  will  be  entered  here  upon  the 
verdict  rendered  on  the  first  trial. 

Judgment  reversed. 

OwNEB  OF  Premises  is  Liable  in  Damages  to  One  Who,  Usino  Dttb 
Care,  Comes  thereon  at  the  invitation  or  inducement,  express  or  implied, 
of  such  owner,  for  injuries  occasioned  by  the  unsafe  condition  of  the  prem- 
ises: Donaldaon  v.  Wilson,  1  Am.  St.  Rep.  486,  and  cases  in  note;  and  see 
note  to  Zoebisch  v.  Tarbell,  87  Am.  Dec.  660-G67,  discussing  the  question. 
In  Wabash  etc  Ji'y  Co.  v.  Locke,  2  Am.  St.  Rep.  193,  it  is  held  to  be  the  duty 
of  a  railroad  company  to  have  its  premises  in  reasonably  safe  condition,  to 
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prevent  injury  to  persons  properly  thereon.  And  in  BpTie  v.  New  York 
Cent.  R.  R.  Co-t  58  Am.  Rep.  512,  it  is  held  that  if  a  railroad  company  haa 
long,  constantly,  and  notoriously  permitted  the  public  to  cross  its  track  at  a 
place  not  in  a  highway,  it  is  bound  to  use  reasonable  care  toward  persons 
crossing,  and  to  give  notice  and  warning  to  them  to  prevent  injury. 


Seamster  v.  Blackstock. 

[83  VIEGINIA,  232.J 

Deceeb  of  Court  may  be  Void  because  It  has  Exceeded  its  Jueis- 
DicnON  in  the  progress  of  the  cause,  even  though  it  obtained  jurisdic- 
tion rightfully.  And  where  in  a  suit  the  sole  object  of  which  is  the 
assignment  of  a  widow's  dower  in  the  land  mentioned  in  the  bill,  the 
county  court  not  only  assigns  the  dower,  but  also,  eponte  sua,  decrees  a 
sale  of  the  residue  of  the  land,  it  plainly  exceeds  its  jurisdiction,  and  its 
decree  is  void,  and  may  be  collaterally  attacked. 

Decree  of  Court,  Prohibited  by  Statute  from  Decreeing  Sale  or 
La2«d  for  partition  when  the  interest  of  any  party  exceeds  three  hun- 
dred dollars7  is  void  where  the  record  afiirmatively  shows  that  the 
interest  of  each  party  exceeds  that  sum. 

DisuissAL  OF  Petition  Praying  for  Annulment  of  Void  Decree  cannot 
affect  the  rights  of  the  parties  to  such  decree,  nor  prevent  them  from 
attacking  it  in  a  collateral  proceeding. 

Ejectment.    The  opinion  states  the  case 

W.  R.  Barhdale,  W.  W.  Henrys  and  H.  Edmunds^  for  the 
plaintiffs  in  error. 

John  W.  Riely,  for  the  defendants  in  error. 

Richardson,  J.  The  plaintiffs,  the  defendants  in  error  here, 
are  the  heirs  at  law  of  William  Blackstock,  who  died  intestate, 
in  1861,  and  they  claim  as  such  heirs.  The  defendants  claim 
title  through  and  under  one  Allen  Conner,  now  deceased,  wlio 
purchased  the  land  in  controversy  under  a  decree  of  the 
county  court  of  Halifax  County  in  1862.  No  conveyance, 
however,  appears  to  have  been  made  to  the  purchaser,  or 
ordered  by  the  court.  The  sale  was  made  in  a  certain  chan- 
cery suit,  which  was  brought  in  the  said  county  court  in  1862, 
by  the  widow  of  the  said  William  Blackstock,  deceased,  for 
the  sole  purpose  of  having  assignment  of  her  dower  in  the 
lands  of  her  said  deceased  husband.  At  the  time  the  suit 
was  brought,  and  when  the  sale  above  mentioned  was  made, 
the  heirs  at  law  of  the  decedent  were  infants,  and  they  werfe 
made  defendants  to  the  bill.  The  single  object  of  the  suit 
was  the  assignment  of  the  widow's  dower  in  the  land  men- 
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tioned  in  the  bill.  The  court,  however,  not  only  directed  that 
the  dower  be  assigned,  but  apparently,  sponte  sua,  decreed  a 
Bale  of  the  residue  of  the  land,  which  was  made  to  Conner  as 
aforesaid,  who  duly  paid  the  purchase-money  in  full.  The 
money,  except  the  share  of  one  of  the  heirs,  was  subsequently 
invested,  under  ali  order  of  the  court,  in  confederate  securi- 
ties, and  of  course  was  lost  by  the  result  of  the  war.  The 
principal  question  presented  for  decision  is  as  to  the  effect  of 
the  proceedings  in  the  said  chancery  suit.  The  defendants 
relied  on  the  record  of  those  proceedings  upon  the  trial  in 
the  court  below  as  evidence  in  part  of  an  equitable  title  on 
their  part,  which,  they  insisted,  constituted  a  bar  to  the  plain- 
tiffs' recovery.  The  circuit  court,  however,  held  otherwise, 
and  gave  judgment  on  the  special  verdict  for  the  plaintiffs. 

The  plaintiffs,  the  defendants  in  error,  contend,  on  the 
other  hand,  that  the  record  so  relied  on  by  the  defendants, 
the  plaintiffs  in  error  here,  is  without  any  effect  in  the  pres- 
ent action,  for  two  reasons,  to  wit:  1.  Because  the  provisions 
of  the  code  above  mentioned  do  not  apply  to  judicial  sales, 
but  only  to  contracts  of  sale  made  directly  by  a  "vendor  "  to 
"  a  vendee,"  who  acts  without  the  compulsion  of  an  order  or 
decree  of  a  court;  2.  Because  the  decrees  and  proceedings  relied 
on  are  void. 

Passing  by  the  first  of  these  questions  as  unnecessary  to  be 
decided,  we  will  consider  the  second. 

It  is  an  elementary  principle  in  our  jurisprudence  that  juris- 
diction of  the  subject-matter  and  the  parties  is  essential  to  the 
conclusiveness  of  a  judgment  or  decree.  And  though  a  court 
may  obtain  jurisdiction  rightfully,  yet  its  decrees  may  be 
void,  because,  in  the  progress  of  the  cause,  it  has  exceeded  its 
jurisdiction.  The  adjudged  cases  furnish  numerous  examples 
of  this  kind.  Thus  where  a  bill  is  filed  to  sell  a  certain  lot, 
and  a  decree  is  entered  for  the  sale  of  another  and  different 
lot,  not  named  in  the  bill,  and  to  which  the  bill  has  no  rela- 
tion, such  decree,  as  respects  the  last-mentioned  lot,  is  a 
nullity.  This  principle  is  illustrated  by  the  case  of  Wade  v. 
Hancock,  76  Va.  620.  In  that  case  it  was  held  that  in  sum- 
mary proceedings  under  section  9,  chapter  7,  of  the  code  of 
1873,  the  circuit  courts  of  the  state  have  jurisdiction  to  ap- 
point, change,  and  remove  church  trustees,  but  not  to  deter- 
mine how  they  shall  administer  their  trust;  and  accordingly, 
the  judgment  complained  of  was  held  void,  because  in  pro- 
nouncing it   the   court   had   exceeded   its  jurisdiction.      In 
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delivering  the  opinion  of  the  court,  Burks,  J.,  cites  with  ap- 
probation the  case  of  Ex  parte  Lange,  18  Wall.  163,  in  which 
this  question  is  discussed  with  much  learning  and  ability  by 
Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  supreme 
court  of  the  United  States.  See  also  7  Rob.  Pr.  107  et  seq., 
where  numerous  cases  to  the  same  effect  are  referred  to. 
The  apphcation  of  these  principles  is  decisive  of  the  pres- 
ent case.  Here  the  county  court  in  discussing  a  sale  of 
the  residue  of  the  land,  after  allotting  the  widow's  dower, 
went  far  beyond  the  case  made  by  the  bill,  or  anything  con- 
templated thereby,  and  plainly  exceeded  its  jurisdiction,  the 
result  of  which  is,  the  proceedings  under  the  decree  of  sale 
are  void,  and  may  be  attacked  collaterally.  Various  irregu- 
larities are  alleged  to  have  occurred  in  the  proceedings  in  the 
county  court,  but  it  is  unnecessary  to  make  particular  refer- 
ence to  them  here,  because,  even  if  the  decree  of  sale  had  been 
consistent  with  the  averments  and  prayer  of  the  bill,  and  in 
other  respects  regular,  yet  the  decree  would  have  been  void, 
since  the  statute,  as  it  then  was,  prohibited  the  county  courts 
from  decreeing  a  sale  of  land  for  partition  when  the  interest 
of  any  party  exceeded  in  value  the  sum  of  three  hundred  dol- 
lars: Code  1860,  p.  681,  sec.  3.  And  here  the  record  affirma- 
tively shows  that  the  interest  of  each  party  exceeded  in  value 
that  sum. 

It  appears,  however,  that  in  1876,  the  suit  was  transferred 
from  the  county  to  the  circuit  court  of  Halifax  County,  and 
that  after  its  removal  the  plaintiffs  in  this  action,  the  defend- 
ants in  error,  appeared  in  the  latter  court  and  filed  their  pe- 
tition, alleging  errors  in  the  proceedings  in  the  county  court, 
insisting  that  the  decrees  made  therein  affecting  their  rights 
were  void,  and  praying  that  the  same  be  reheard  and  an- 
nulled. To  the  petition  there  was  a  demurrer  and  answer;  and 
upon  the  hearing  the  petition  was,  in  general  terms,  dismissed. 
The  plaintiffs  in  error  now  contend  that  the  decree  dismissing 
the  petition  finally  settled  the  rights  of  the  parties,  and  that 
the  matters  therein  alleged  are  res  judicata.  But  in  this  con- 
tention we  do  not  concur. 

In  Durant  v.  Essex  Company,  7  Wall.  107,  it  was  held  that 
a  decree,  absolute  in  its  terms,  dismissing  a  bill  in  equity,  is 
an  adjudication  of  the  merits  of  the  controversy,  and  consti- 
tutes a  bar  to  any  further  litigation  of  the  same  subject  be-^ 
tween  the  same  parties,  unless  made  because  of  some  defect 
in  the  pleadings,  or  for  want  of  jurisdiction,  or  because  the 
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complainant  had  an  adequate  remedy  at  law,  or  upon  some 
other  ground  which  does  not  go  to  the  merits.  And,  said  the 
court,  where  words  of  qualification,  such  as  "  without  preju- 
dice," or  other  terms  indicating  a  right  or  privilege  to  take 
further  legal  proceedings  on  the  subject,  do  not  accompany 
the  decree,  it  is  presumed  to  be  rendered  on  the  merits.  See, 
however,  what  is  said  in  Chrisman's  Adm^rx  v.  Harman,  29 
Gratt.  494,  501;  26  Am.  Rep.  387. 

In  the  present  case,  it  is  unnecessary  to  express  an  opinion 
as  to  the  efifect  of  such  a  decree;  for  clearly  the  decree  of  the 
circuit  court,  dismissing  the  petition,  can  have  no  greater  force 
or  effect  than  if  it  had  been  made  by  the  county  court  before 
the  removal  of  the  cause  to  the  circuit  court.  And  we  take  it 
to  be  indisputable  that  no  order  or  decree  by  a  court  can  be 
clothed  with  vitality  unless  the  court  has  jurisdiction  to  ren- 
der it.  So  that  if  the  sale  of  the  land  in  controversy  was  void, 
as  we  have  shown  it  was,  the  rights  of  the  parties,  the  defend- 
ants in  error,  were  not  and  could  not  be  affected  by  the  decree 
dismissing  the  petition,  in  which  the  jurisdiction  of  the  county 
court  to  order  the  sale  was  denied.  In  other  words,  that  de- 
cree constitutes  no  bar  to  the  maintenance  of  the  present  ac- 
tion. 

Only  one  other  point  in  the  case  need  be  mentioned.  It 
appears  from  the  record  of  the  proceedings  in  the  county  court 
that  one  of  the  plaintiffs,  D.  A.  Blackstock,  attained  his  ma- 
jority during  the  war,  and  soon  after  the  sale  of  the  land  had 
been  made,  and  received  his  share  of  the  proceeds.  It  does 
not  appear,  however,  that  any  defense  on  that  ground  was 
made  in  the  court  below.  Whether  such  fact,  if  it  had  been 
relied  on,  would  estop  the  said  D.  A.  Blackstock  from  assert- 
ing any  claim  to  the  land,  is  a  question,  therefore,  as  to  which 
we  express  no  opinion. 

The  judgment  of  the  court  below  must  be  aflBrmed,  with 
costs  to  the  defendants  in  error. 

Judgment  affirmed. 


JxnXlMENT     WITHOUT    JURISDICTION    OF    SUBJECT-MATTER    OF    ACTION    13 

Void:  See  Hahn  v.  Kelly,  94  Am.  Dec.  742,  and  note. 

Dbcrbb  mat  bb  Void  because  Court  has  Exceeded  its  Jurisdiction 
in  the  progress  of  the  cause:  Anthony  v.  Kasq/,  post,  p.  277. 


266  Darracott  r.  Railroad  Co.  [Virginia, 

Daeracott  V.  Chesapeake  and  Ohio  R.  R.  Co. 

[83  Virginia,  288.] 

Right  to  Object  to  Ruling  of  Couet  on  Demxtbeeb  is  Waived  by  amend- 
ing  the  declaration  and  going  to  trial  on  the  merits. 

Emploteb  of  Railroad  Company  is  Guilty  of  Contributory  Negi-x- 
OENCE,  when,  in  violation  of  the  company's  rules,  he  puts  himself  in  a 
position  of  obvious  danger,  in  consequence  of  which  he  is  injured. 

Dxrnr  of  Railroad  Company  to  its  Employees  is  Discharged  by  Ex- 
ercise OF  Ordinary  Care,  by  which  is  meant  such  watchfulness,  cau- 
tion, and  foresight  as,  under  all  the  circumstances  of  the  particular 
service,  a  corporation  controlled  by  careful,  prudent  officers  ought  to 
exercise.  Such  company  is  not  bound  to  change  its  machinery  in  order 
to  apply  every  new  invention  or  supposed  improvement  in  appliance, 
but  may  use  an  appliance  less  safe  than  another  in  use,  provided  its 
employees  be  not  deceived  as  to  the  degree  of  danger  that  they  incur. 

Employee  of  Railroad  Company  is  Bound  to  Exercise  Ordinary  Cars 
to  avoid  injuries  to  himself,  and  any  negligence  on  his  part  amounting 
to  the  want  of  ordinary  care,  which  is  the  proximate  cause  of  the  injury, 
will  defeat  an  action  against  the  company. 

Danger  Incident  to  Use  of  Three-link  Couplings  fob  Railroad  Cars 
may  be  considered  as  one  of  the  ordinary  perils,  the  risk  of  which,  by 
hia  contract  of  service,  a  brakeman,  who  had  ample  means  of  knowing 
that  such  couplings  were  often  made  by  the  company,  assumes. 

Trespass  on  the  case.     The  opinion  states  the  facts. 

Sands,  Leake,  and  Carter,  for  the  plaintiff  in  error. 

William  J.  Robertson  and  H.  T.  Wickham,  for  the  defendant 
in  error. 

Lewis,  President.  The  case  presents  no  new  question,  and 
may  be  briefly  disposed  of.  The  first  assignment  of  error  is, 
that  the  circuit  court  erred  in  sustaining  the  demurrer  to  the 
declaration.  A  sufficient  answer,  however,  to  this  objection 
is,  that  by  amending  the  declaration  and  going  to  trial  on  the 
merits,  the  right  to  object  to  the  ruling  of  the  court  on  the  de- 
murrer was  waived.  This  is  a  well-settled  rule,  in  support 
of  which  counsel  for  the  defendant  in  error  refer  to  the  perti- 
nent language  of  Nelson,  C.  J.,  in  Jones  v.  Thompson,  6  Hill, 
621,  who  said:  "  By  amending  and  pleading  the  general  issue, 
the  defendant  admitted  the  correctness  of  the  judgment  on 
the  demurrer.  Had  he  intended  to  rely  upon  any  error  in 
that  judgment,  he  should  not  have  amended,  but  left  the  issue 

upon  the  record Who  ever  heard  of  an  issue  at  law 

upon  the  record  in  this  court  after  the  party  demurring  hjis 
availed  himself  of  the  privilege  by  joining  an  issue  of  fact?" 
Upon  a  similar  point  in  Clearwater  v.  Meredith,  1  Wall.  25, 
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the  supreme  court  of  the  United  States  said:  "When  the 
plaintiff  replied  de  novo,  after  a  demurrer  was  sustained  to 
his  original  replication,  he  waived  any  right  he  might  have 
had  to  question  the  correctness  of  the  decision  of  the  court 
on  the  demurrer.  In  like  manner,  he  abandoned  his  second 
replication  when  he  availed  himself  of  the  leave  of  the  court, 
and  filed  a  third  and  last  one."  And  the  same  rule  prevails 
in  equity:  Marshall  v.  Vickshurg,  15  Wall.  146.  No  other  au- 
thority, however,  need  be  cited  than  the  decision  of  this  court 
in  HopMns  v.  Richardson,  9  Gratt.  485,  which  is  directly  in 
point,  and  in  accordance  with  the  view  we  have  expressed. 

The  question  then  is,  whether  the  plaintiff  is  entitled  to  re- 
cover upon  the  evidence  before  the  jury,  which  is  certified 
with  the  record,  and  upon  which  the  case  was  afterwards 
decided  by  the  circuit  court.  And  in  this  connection  two 
questions  have  been  raised:  1.  Whether  the  company  was 
negligent;  and  2.  Whether  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  to  defeat  a  recovery. 

The  evidence  shows  that  the  car,  the  coupling  fixtures  of 
which  were  defective,  left  Hinton,  West  Virginia,  in  good  con- 
dition, coming  east,  on  the  26th  of  December,  1881.  It  was  a 
flat-car,  loaded  with  lumber,  and  was  one  of  a  number  of 
freight-cars  composing  the  same  train.  When  it  arrived  at 
Staunton  its  drawhead  was  found  to  have  been  pulled  out  or 
broken,  which  necessitated  the  use  of  what  is  called  "the 
three-link  coupling,"  in  order  to  carry  it  to  its  destination 
without  delay.  The  evidence  also  shows  that  such  accidents 
are  of  frequent  occurrence,  and  that  upon  such  occasions,  to 
avoid  delay  in  the  transmission  of  freight,  the  three-link 
coupling  is  usually  resorted  to.  It  is  made  by  attaching  two 
chains,  of  three  links  each,  to  hooks  some  distance  apart  on 
the  bottom  sill  of  the  damaged  car,  and  then  inserting  the 
end  links  of  the  chains,  placed  one  upon  the  other,  in  the 
sound  drawhead  of  the  car  to  which  the  coupling  is  to  be 
made.  There  they  are  fastened  with  a  pin,  as  in  ordinary 
coupling. 

This  mode  of  coupling  is  as  safe  as  the  ordinary  one-link 
coupling  for  carrying  cars  forward,  but  is  more  dangerous  to 
make  if  made  while  the  cars  are  in  motion.  A  rule,  however, 
of  the  company  expressly  forbids  employees  entering  between 
cars  when  in  motion  to  uncouple  them;  and  the  same  rule,  in 
view  of  the  evidence  before  us,  undoubtedly  applies  to  the 
coupling  of  cars  where  the  three-link  coupling  is  made.    Its 
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language  is  as  follows:  "Entering  between  cars  when  in  mo- 
tion to  uncouple  them,  and  all  such  imprudences,  are  danger- 
ous and  in  violation  of  the  rules  of  this  company."  A  printed 
copy  of  the  rules,  of  which  this  was  one,  was  furnished  to  the 
plaintiff,  and  receipted  for  by  him,  more  than  a  month  before 
the  accident  occurred. 

The  evidence  does  not  show  that  the  plaintiff  knew,  or  with 
the  exercise  of  reasonable  diligence  might  have  known,  of  the 
condition  of  the  defective  car  before  it  reached  Hanover  Junc- 
tion, where  the  accident  occurred.  Several  of  the  defendant's 
witnesses  say  they  are  of  the  impression  that  they  previously 
called  his  attention  to  it,  but  he  himself  testifies  positively  to 
the  contrary. 

The  accident  occurred  in  this  way:  The  train  upon  which 
the  plaintiff  was  employed  was  divided  into  three  sections 
just  before  reaching  Hanover  Junction,  on  a  down  grade.  The 
first  section  remained  attached  to  the  engine,  and  was  carried 
down  to  the  junction.  The  second,  or  middle  section,  followed 
a  short  distance  behind,  and,  when  it  reached  the  junction,  was 
switched  off  on  a  side-track,  and  was  there  stopped.  The  third, 
or  rear  section,  was  then  brought  down,  moving  slowly.  As  it 
approached  the  first  section,  standing  on  the  main  track,  the 
plaintiff  went  to  the  rear  end  of  the  first  section  to  make  the 
coupling  between  the  two  sections.  There  he  took  position, 
standing  with  one  foot  between  the  rails,  the  other  outside, 
with  his  right  hand  resting  on  the  rear  pill  of  the  rear  car. 
He  stood  in  this  position  for  several  minutes  until  the  arrival 
of  the  third  section,  at  the  head  of  which  was  the  damaged 
car,  with  the  two  chains  hanging  from  the  hooks  of  its  front 
eill,  to  which  they  were  attached.  The  track  at  this  point  is 
straight  for  a  mile  or  more  in  either  direction,  thus  giving  the 
plaintiff  ample  opportunity  to  have  observed  the  defective  con- 
dition of  the  approaching  car.  He  testifies  that  he  did  not, 
in  fact,  observe  its  condition  until  the  car  was  within  four  feet 
of  where  he  stood, — too  late,  he  says,  for  him  to  have  left  the 
track  with  safety.  But  upon  this  point  the  evid  -nee  is  con- 
flicting. 

A  rule  of  the  company  provides  that,  "in  coupling  cars,  a 
stick  should  always  be  used,"  when  possible,  which  materi- 
ally lessens  the  danger  of  coupling.  Nevertheless,  the  plain- 
tiff undertook  to  make  the  coupling,  not  only  without  the  aid 
of  a  stick,  but  with  hie  left  hand  only,  and  in  the  attempt  to 
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do  80,  his  hand  was  caught  anJ  crushed  between  the  couplinga 
of  the  cars. 

The  witness  Michie,  who  was  the  conductor  of  the  train, 
testifies  that  as  the  plaintiff  was  going  up  the  track  to  make 
the  coupling,  he  warned  him,  when  within  five  or  six  steps  of 
him,  to  "be  particular,"  saying  at  the  same  time  that  the 
coupling  was  a  dangerous  one  to  make.  He  also  testifies  that 
he  has  been  in  the  employ  of  the  company  for  a  number  of 
years  as  a  freight  conductor,  and  has  never  seen  or  known  of 
a  brakeman  making,  or  attempting  to  make,  a  three-link  coup- 
ling when  the  cars  were  in  motion. 

The  witness  Cosby  testifies  that  while  the  rear  section  of 
the  train  was  slowly  approaching  the  first  section,  which  was 
stationary  on  the  main  track,  and  had  nearly  reached  it,  he 
called  the  plaintiff's  attention  to  the  coupling  of  the  flat-car, 
and  cautioned  him  not  to  go  between  the  cars.  The  witness 
was  a  brakeman  on  the  rear  section,  and  was  standing,  when 
he  spoke  to  the  plaintiff,  on  top  of  one  of  the  moving  cars.  He 
says  he  spoke  loud  enough  for  the  plaintiff  to  have  heard  him, 
though  he  made  no  reply. 

The  plaintiff,  however,  testifies  that  he  did  not  hear  the 
warnings,  either  of  Michie  or  Cosby.  And  Dr.  Anderson,  who 
happened  to  be  standing  near  by,  and  who  went  to  the  plain- 
tiff's assistance  when  the  accident  occurred,  testifies  that  they 
were  unheard  by  him.  But  several  witnesses,  who  were  in  no 
better  position  for  hearing,  swear  positively  that  they  dis- 
tinctly heard  the  remarks  of  both  Michie  and  Cosby. 

At  all  events,  the  evidence  shows  that  the  dangerous  condi- 
tion of  the  coupling  was  obvious,  and  that  the  plaintiff,  in  vio- 
lation of  the  rules  of  the  company,  voluntarily  put  himself 
in  a  position  of  danger,  in  consequence  of  which  he  was  in- 
jured. Under  these  circumstances,  in  the  eye  of  the  law,  he 
was  the  author  of  his  own  misfortune;  that  is  to  say,  his  neg- 
ligence, or  what  is  the  same  thing,  his  want  of  ordinary  care 
and  caution,  was  the  proximate  cause  of  the  injury  complained 
of.  The  action  is  therefore  not  maintainable;  for,  as  was  for- 
cibly said  by  Judge  Cooley,  in  Michigan  Central  R.  R.  Co.  v. 
Smithsonj  45  Mich.  212:  "The  best  notice  is  that  which  a  man 
must  of  necessity  see,  and  which  cannot  confuse  or  mislead 
him;  he  needs  no  printed  placard  to  announce  a  precipice 
when  he  stands  before  it."  And  by  Mr.  Justice  Miller,  in 
Cunningham  v.  Chicago  etc.  Wy  Co.,  5  McCrary,  465:  "A  man 
has  no  right  to  thrust  himself  forward  into  a  dangerous  posi- 
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tion,  and  say,  '  If  I  am  hurt  I  shall  go  to  the  hospital  and  be 
taken  care  of,  and  recover  damages.'  He  has  got  to  take  care 
of  himself,"  etc. 

The  law  undoubtedly  imposes  upon  a  railroad  company  the 
duty  to  observe  due  care  in  selecting  competent  servants,  and 
in  supplying  and  maintaining  suitable  and  safe  machinery, 
and  a  safe  track:  Baltimore  etc.  R.  B.  Co.  v.  McKenzie,  81  Va. 
71 ;  Northern  Pacific  R.  R.  Co.  v.  Herbert,  116  U.  S.  642.  It  ie 
not,  however,  the  insurer  of  the  safety  of  its  employees.  Its 
duty  to  them  is  discharged  by  the  exercise  of  ordinary  care; 
and  by  ordinary  care  is  meant  "  such  watchfulness,  caution, 
and  foresight  as,  under  the  all  the  circumstances  of  the  par- 
ticular service,  a  corporation  controlled  by  careful,  prudent 
officers  ought  to  exercise  ":  Wabash  Railway  Co.  v.  McDaniels, 
107  Id.  454.  Hence,  it  is  not  required  to  change  its  ma- 
chinery in  order  to  apply  every  new  invention  or  supposed 
improvement  in  appliance;  and  it  may  even  have  in  use  a 
machine  or  appliance  for  its  operation,  shown  to  be  less  safe 
than  another  in  use,  without  being  liable  to  its  employees  for 
the  non-adoption  of  the  improvement,  provided  that  the  em- 
ployee be  not  deceived  as  to  the  degree  of  danger  that  he 
incurs:  Wharton  on  Negligence,  sec.  213;  2  Thompson  on 
Negligence,  1019,  sec.  24  (2);  Hough  v.  Railway  Co.,  100 
U.  S.  213;  Lovejoy  v.  Boston  etc.  R.  R.  Co.,  125  Mass.  79; 
28  Am.  Rep.  206;  Michigan  Central  R.  R.  Co.  v.  Smithson, 
supra. 

There  are  also  certain  correlative  duties  on  the  part  of  the 
employee  to  the  company.  Of  these,  one  is  the  duty  of  the 
employee  to  be  reasonably  observant  of  the  machinery  he 
operates,  and  to  report  any  defects  he  may  discover  therein  to 
the  company.  Another  is  to  exercise  ordinary  care  to  avoid 
injuries  to  himself;  for  the  company  is  under  no  greater  obli- 
gation to  care  for  his  safety  than  he  himself  is.  He  must 
also  obey  the  rules  of  the  company  prescribed  for  his  safety, 
and  which  are  brought  to  his  knowledge.  And  he  must  in- 
form himself,  as  far  as  he  reasonably  can,  respecting  the 
dangers  as  well  as  the  duties  incident  to  the  service  upon 
which  he  enters.  It  has  accordingly  been  held  in  numer- 
ous cases,  and  the  principle  is  elementary,  that  where  the 
employee's  willful  disobedience  of  the  company's  rules  is 
the  proximate  cause  of  the  injury  complained  of,  no  re- 
covery can  be  had  .of  the  company.  And  in  general,  any 
negligence  of  the  employee,  amounting  to  the  want  of  ordinary 
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care,  which  is  the  proximate  cause  of  the  injury,  will  defeat 
an  action  against  the  company:  ClarVs  AdrtCr  v.  Richmond 
etc.  R.  R.  Co.,  78  Va.  709;  49  Am.  Rep.  394;  Sheeler's  AdmW 
V.  Chesapeake  etc.  R.  R.  Co.,  81  Va.  188;  59  Am.  Rep.  654; 
M.  <&  C.  R.  R.  Co.  V.  Thomas,  51  Miss.  637;  Shanny  v.  Andro- 
scoggin Mills,  66  Me.  420;  Muldowney  v.  Illinois  Central  E'y 
Co.,  39  Iowa,  615;  Lockwood  v.  Chicago  etc.  R.  R.  Co.,  55  Wis. 
50;  Toledo  etc.  R'y  Co.  v.  Ashhury,  84  111.  429;  Haihoway  v. 
Michigan  Central  R.  R.  Co.,  51  Mich.  253;  47  Am.  Rep.  569; 
Railroad  Co.  v.  Jones,  95  U.  S.  439;  Tuttle  v.  Milwaukee  R^y  Co., 
122  Id.  189. 

This  is  decisive  of  the  case  before  us.  It  is  proper,  how- 
ever, to  say  that  the  evidence  does  not  establish  negligence  on 
the  part  of  the  company.  If  the  rules  of  the  company  are 
observed,  the  risks  and  perils  of  the  service  are  not  increased 
by  the  use  of  the  three-link  coupling;  and  if  they  were,  in 
view  of  the  frequency  with  which  such  couplings,  in  emergen- 
cies, are  made,  the  danger  incident  to  their  use  may  well  be 
considered  as  one  of  the  ordinary  perils,  the  risk  of  which,  by 
his  contract  of  service,  the  plaintiff  assumed.  He  certainly 
had  ample  means  of  knowing  that  such  couplings  were  often 
made  by  the  company,  and  he  is,  therefore,  affected  with  no- 
tice of  the  fact.  It  was  his  duty  to  have  known  it,  if  he  did 
not;  and  the  rule  is  well  settled  that  where  an  employee  has 
notice  of  extra  hazards  in  the  line  of  his  employment,  and 
continues  in  the  service,  without  any  promise  on  the  part  of 
the  master  to  do  any  act  to  render  the  same  less  hazardous,  it 
will  be  at  his  own  peril;  for  the  law  presumes  that  he  intended 
to  assume  them;  otherwise  he  would  have  quit  the  service: 
ClarFs  AdmW  v.  Richmond  and  Danville  R.  R.  Co.,  78  Va.  709; 
49  Am.  Rep.  394;  Stafford  v.  Chicago  etc.  R.  R.  Co.,  114  111. 
244;  Hough  v.  R'y  Co.,  100  U.  S.  213;  Tuttle  v.  Milwaukee  R'y 
Co.,  122  Id.  189. 

For  these  reasons,  we  are  of  opinion  that  the  circuit  court 
did  not  err  in  setting  aside  the  verdict  of  the  jury  and  grant- 
ing a  new  trial;  nor  afterwards,  in  giving  final  judgment  for 
the  defendant.     The  judgment  is  therefore  afiSrmed. 

Judgment  affirmed. 

Party  Pleading  over  after  Demurrer  has  been  Overruled,  WATVEa 
All  Objections  to  the  ruling  upon  the  demurrer:  Tabor  v.  Merclianta'  Nat. 
Bank,  3  Am.  St.  Rep.  241. 

Servant's  flioHT  to  Recovery  of  Damages  for  Injuries  Caused  by 
Master's  Want  of  Care  in  barred  by  servant's  contributory  negligence: 
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See  Buaelly.  Laconia  M.  Co.,  77  Am.  Dec.  212,  and  note;  as  where  the  servant 
has  placed  himself  in  a  dangerous  position  where  he  had  no  business  to  be: 
Note  to  CUcago  etc.  R.  R.  Co.  v.  SweU,  92  Id.  219. 

Duty  of  Masteu  to  Servant  is  Discharged  by  the  Exebcisk  of  Ob- 
DISARY  Care;  he  is  not  bound  to  protect  the  servant  at  all  hazards  by 
furnishing  absolutely  safe  appliances,  or  by  the  adoption  of  every  new  in- 
vention: See  notes  to  BuzzeU  v.  Laconia  Mfg.  Co.,  77  Am.  Dec.  218-225;  and 
Chicago  etc.  R.  R.  Co.  v.  Svxtt,  92  Id.  213-221;  and  also  Outridge  v.  Missouri 
Pac.  R'y  Co.,  4  Am.  St.  Rep.  392,  and  note.  To  the  same  eflFect  are  Huhn 
V.  Missouri  Pac.  R'y  Co.,  92  Mo.  440;  and  Philadelphia  etc.  R.  R.  Co.  v.  Hughes, 
119  Pa.  St.  301. 

Where  Couplings  between  Railroad  Cars  do  not  allow  Bufficient  space 
for  brakemen  to  stand  in,  or  are  otherwise  visibly  dangerous,  the  railroad 
company  is  not  liable  for  an  injury  resulting  from  such  defects:  See  KeUp  v. 
Abbott,  53  Am.  Rep.  292,  and  cases  in  note. 


Kedd  v.  Dyer. 

[83  ViEGINIA,  SSL] 

Maxim  Caveat  Emptos  Strictly  Applies  to  Jitdioial  Sales,  subject  to 
the  qualification  that  the  purchaser  is  entitled  to  relief  on  the  ground  of 
after-discovered  mistake  of  material  facts,  or  fraud.  But  to  entitle  him 
to  relief  such  mistake  must  be  mutual,  and  where  fraud  or  mistake  is 
relied  on  by  him,  after  the  sale  has  been  confirmed,  it  must  be  clearly 
and  distinctly  charged  and  proved. 

Pubohaseb  at  Judicial  Sale,  by  his  Contract  op  Purchase,  Waives 
Error  of  Court  in  decreeing  the  sale  without  ordering  an  account  of 
liens  to  be  first  taken. 

Appeal.    The  opinion  states  the  case. 

Whittle  and  Anderson^  and  J.  L.  Anderson,  for  the  appellants. 

A.  P.  Staples,  for  the  appellees. 

Richardson,  J.  The  case  is  this:  The  female  appellant  was 
the  purchaser  of  the  house  and  lot  in  the  proceedings  men- 
tioned, situate  in  the  town  of  Martinsville.  The  sale  was  made 
under  a  decree  of  the  circuit  court  of  Henry  County,  in  the 
suit  of  Dyer  against  Pharis,  trustee,  and  others,  and  the  terms 
of  sale  were  duly  complied  with;  that  is  to  say,  the  required 
cash  payment  of  $100  was  made,  and  two  bonds  were  executed 
hy  the  purchaser,  with  surety  for  the  deferred  payments  of  $525 
each,  payable  at  six  and  twelvemonths  from  their  date.  The 
sale  was  made  in  August,  1883,  and  was  duly  reported  to  and 
confirmed  by  the  court,  without  objection,  at  the  following  Oc- 
tober term.  And  at  the  same  term  a  receiver  was  appointed 
to  collect  the  bonds  as  they  should  respectively  become  due. 
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At  the  October  term,  1884,  the  receiver  reported  to  the  court 
that  the  purchaser  was  in  default  in  respect  of  the  second  and 
last  installment  of  the  purchase-money,  which  fell  due  on  the 
thirteenth  of  August,  1884;  whereupon  a  rule  was  awarded 
against  the  purchaser  and  her  surety,  returnable  to  a  later  day 
of  the  same  term,  to  show  cause  why  a  resale  should  not  be  or- 
dered. 

To  this  rule  the  purchaser,  Mrs.  Sallie  H.  Redd,  and  her  hus- 
band, James  S.  Redd,  who  are  the  appellants  here,  filed  their 
joint  and  several  answer,  in  which  they  averred  that  when  the 
property  was  exposed  to  sale,  and  before  the  sale  was  made, 
the  commissioner,  Pharis,  who  conducted  the  sale,  made  pub- 
lic proclamation  that  the  title  to  the  property  was  perfectly 
clear,  "  with  the  exception  of  the  Calloway  claim,"  and  that 
with  this  understanding  the  purchase  was  made.  They  also 
averred  that  since  the  sale  a  claim  to  the  property  had  been 
asserted  by  one  William  Martin  and  wife,  who  had  retained 
counsel  to  recover  it. 

The  answer  then  proceeds  as  follows:  Your  respondents  are 
advised  that  a  court  of  equity  will  not  require  purchasers  at  a 
judicial  sale  to  pay  out  the  purchase-money  with  a  cloud  upon 
the  property.  They  therefore  ask  that  a  decree  be  entered  di- 
recting "your  respondents,"  within  ninety  days,  to  deposit  the 
$525,  the  last  payment  for  said  house  and  lot,  over  to  the 
Henry  County  Bank,  sul)ject  to  any  claim  that  the  said  Wil- 
liam Martin  and  wife  may  establish  against  the  property. 

At  the  hearing,  a  decree  was  entered  directing  the  property 
to  be  resold  within  a  specified  time,  unless  the  balance  of  pur- 
chase-money then  due,  with  interest,  should  be  paid.  The 
decree  also  directed  the  receiver,  out  of  the  fund  to  come  into 
his  hands,  to  pay  certain  debts,  as  directed  by  a  decree  in  the 
cause  made  at  the  May  term,  1883. 

The  balance  of  the  purchase-money  not  having  been  paid 
within  the  specified  time,  the  property  was  advertised  to  be 
resold;  and  thereupon,  the  said  James  S.  Redd  and  Sallie,  his 
wife,  filed  their  bill  in  the  said  circuit  court  for  an  injunction 
to  prevent  the  sale.  They  charged,  as  they  had  formerly 
done  in  their  answer  to  the  rule  aforesaid,  that  the  property, 
when  sold,  was  represented  by  the  commissioner  to  be  unen- 
cumbered, and  that  the  title  to  the  same  was  perfect,  "except 
as  to  the  Calloway  claim,"  and  that  upon  this  assurance  the 
property  was  purchased.  They  also  set  forth  in  the  bill,  and 
in  detail,  the  nature  of  the  Martin  claim,  which,  it  was  al- 
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leged,  was  in  no  way  connected  with  the  Calloway  claim. 
They  also  complained  of  the  provision  in  the  decree  ordering 
a  resale,  which  directed  the  fund,  when  collected,  to  be  dis- 
tributed, averring  that  if  the  unpaid  installment  of  purchase- 
money  were  paid  and  distributed  as  directed  by  that  decree, 
the  result  would  be,  in  the  event  the  Martin  claim  were  es- 
tablished, that  the  purchaser  would  not  only  lose  the  prop- 
erty, but  the  whole  of  the  purchase-money  besides.  They  also 
averred  that  they  had  put  improvements  on  the  property, 
amounting  in  value  to  fourteen  hundred  dollars.  And  the 
prayer  of  the  bill  was,  that  the  Martin  claim  be  adjudicated 
and  determined,  that  the  sale  be  enjoined,  and  for  general 
felief. 

The  injunction  was  awarded  as  prayed  for.  The  defendant 
Pharis,  *'  receiver  and  special  commissioner,"  demurred  to  the 
bill,  and  also  answered.  He  denied  that  when  the  sale  was 
made  he  represented  the  title  to  the  property  to  be  good,  ex- 
cept as  to  the  Calloway  claim,  as  charged  in  the  bill;  and  he 
denied  that  any  further  statement  was  made  in  connection 
with  the  title  than  the  public  announcement  by  the  crier  on 
the  day  of  sale  that  "  the  property  was  involved  in  the  suit  of 
Calloway's  committee  against  Hairston's  heirs,"  for  which 
reason,  he  averred,  he  recommended  the  confirmation  of  the 
sale  at  the  very  low  price  of  $1,150.  As  to  the  Martin  claim, 
he  averred  that  he  knew  nothing,  and  that  the  objection  of 
the  plaintiffs  on  that  ground,  as  a  defense  to  the  payment  of 
the  unpaid  purchase-money,  had  been  passed  upon  by  the 
court  when  set  up  in  their  answer  to  the  rule  aforesaid. 

The  said  William  Martin  and  Susan,  his  wife,  and  their 
children,  who  were  made  defendants,  filed  their  answer  to  the 
bill,  which  they  prayed  to  be  taken  as  a  cross-bill,  in  which 
they  charged  that  the  said  Susan  Martin  had  a  fee-simple  title 
to  the  property  in  question,  and  was  entitled  to  recover  the 
same  upon  the  grounds  set  forth  in  the  answer. 

The  two  causes  were  heard  together,  and  at  the  October 
term,  1885,  the  decree  complained  of  was  entered.  In  the 
cause  of  Redd  and  wife  against  Pharis,  commissioner,  etc.,  the 
injunction  was  dissolved,  and  the  bill  dismissed,  without  preju- 
dice, however,  to  the  defendant  Susan  Martin  to  assert  in  a 
separate  suit  any  claim  to  the  property  that  she  might  be  ad- 
vised to  assert.  And  in  the  cause  of  Dyer  against  Pharis, 
trustee,  and  others,  the  property  was  again  ordered  to  be  re- 
sold, unless  within  thirty  days  from  tlic  rising  of  the  court  the 
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unpaid  balance  of  purchase-money  should  be  paid,  the  terms 
of  sale  being  the  same  as  those  prescribed  by  the  decree  of 
October  term,  1884,  above  referred  to.  From  this  decree  Redd 
and  wife  applied  for  and  obtained  an  appeal  and  supersedeas 
from  one  of  the  judges  of  this  court. 

It  is  contended  on  behalf  of  the  appellants  that  the  Martin 
claim  ought  to  have  been  passed  upon  and  settled  before  the 
property  was  ordered  to  be  resold,  and  that  in  failing  to  do  so 
the  circuit  court  erred.  There  is  no  merit,  however,  in  this 
objection.  It  is  based  upon  the  idea  that  if  the  claim  be  valid, 
the  title  to  the  property  is  defective,  and  that  relief  should  be 
decreed  the  purchaser  accordingly.  This  is  not  in  accordance 
with  the  settled  doctrine  relating  to  judicial  sales  in  this  state. 
There  is  perhaps  no  principle  in  our  jurisprudence  more  firmly 
established  by  repeated  decisions  of  this  court  than  that  the 
maxim  caveat  emptor  strictly  applies  to  judicial  sales. 

The  rule  is  well  settled  in  Long  v.  Weller^s  ExWj  29  Gratt. 
847,  where  it  is  said:  "The  court  undertakes  to  sell  only  the 
title,  such  as  it  is,  of  the  parties  to  the  suit,  and  it  is  the  duty 
of  the  purchaser  to  ascertain  for  himself  whether  the  title  of 
these  parties  may  not  be  impeached  or  superseded  by  some 
other  and  paramount  title;  and  if  he  have  just  grounds  of 
objection  for  want  or  defect  of  title,  he  should  present  them  to 
the  court  before  the  confirmation  of  the  report  of  sale."  The 
court  in  that  case  referred  to  numerous  cases  to  the  same 
efiect,  to  which  may  be  added  the  case  of  Hickson  v.  Rucker, 
77  Va.  138,  and  other  later  cases. 

This  doctrine  is  of  course  subject  to  the  qualification  that 
the  purchaser  is  entitled  to  relief  on  the  ground  of  after-dis- 
covered mistake  of  material  facts  or  fraud.  But  the  mistake 
must  be  mutual:  for  the  mistake  of  one  of  the  parties  occa- 
Bioned  by  his  own  culpable  negligence  does  not  entitle  him  to 
relief  as  against  the  other,  who  is  free  from  negligence:  Long 
V.  Weller^s  ExW,  supra.  And  it  is  scarcely  necessary  to  say 
that  where  fraud  or  mistake  is  relied  on  by  a  purchaser,  after 
the  sale  has  been  confirmed,  it  must  be  clearly  and  distinctly 
charged  and  proved:  Hord's  AdmW  v.  Colbert^  28  Gratt.  49; 
Gregory  v.  Peoples,  80  Va.  355. 

The  application  of  these  principles  is  decisive  of  the  present 
case.  Here  fraud  is  not  alleged,  nor  even  insinuated;  and  if 
there  was  any  mistake  at  all  in  respect  to  the  purchase,  it  was 
certainly  not  mutual,  nor  is  it  so  charged.  The  allegation  in 
the  appellant's  bill  that  the  title  was  represented  by  the  com- 
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missioner  of  sale  to  be  perfect,  "except  as  to  the  Calloway 
claim,"  is  distinctly  denied  in  his  answer  to  the  bill,  and 
there  is  no  proof  whatever  on  the  subject.  In  short,  the  case 
of  the  appellants,  in  substance,  simply  amounts  to  an  allega- 
tion that  the  title  to  the  property  is  defective;  and  even  if  the 
allegation  be  true,  the  alleged  defect  existed  before  the  sale 
was  made.  Clearly,  then,  they  have  not  been  prejudiced  by 
the  decree  of  which  they  complain. 

It  is  further  contended,  however,  that  the  circuit  court  erred 
in  decreeing  a  resale  of  the  property  without  first  having  or- 
dered an  account  of  liens  to  be  taken.  It  is  undoubtedly  a 
well-settled  general  rule  that  in  a  suit  to  subject  real  estate  to 
the  satisfaction  of  debts,  it  is  premature  and  erroneous  to 
decree  a  sale  before  an  account  is  taken  ascertaining  the  liens 
on  the  land,  their  amounts,  and  priorities.  But  does  this  rule 
apply  to  the  present  case?  We  are  of  opinion  it  does  not. 
No  objection  on  this  ground  was  made  by  the  purchaser  be- 
fore the  sale  was  made,  and  we  are  of  opinion  it  is  too  late  for 
the  appellants  to  raise  the  objection  for  the  first  time  in  the 
appellate  court,  and  after  the  land  has  been  decreed  to  be  re- 
sold, if  even  it  could  have  been  made  before  the  decree  of 
resale.  The  object  of  the  resale  is  simply  to  enforce  the  con- 
tract into  which  the  purchaser  entered  when  the  sale  was 
made  and  confirmed;  and  if  the  court  erred  in  originally 
decreeing  a  sale  without  ordering  an  account  of  liens  to  bo 
taken,  such  error  was  waived,  so  far  as  the  purchaser  was 
concerned,  by  her  contract  of  purchase.  The  land  was  bought 
cum  onere,  at  a  stipulated  price,  and  she  clearly  has  no  right 
to  delay  the  suit  by  having  the  case  sent  back  for  an  account 
to  be  taken.  She  bought  and  got  all  that  the  court  undertook 
to  sell.  If,  even  to  her  detriment,  she  chose  in  the  first  in- 
stance to  proceed  in  the  dark,  she  has  nobody  to  blame  but 
herself,  and  she  must  abide  the  consequences  of  her  own  act. 

Objection  is  also  made  to  the  decree  on  the  ground  that  it 
directs  a  distribution  of  the  purchase-money  in  default  beforo 
JLhe  resale,  if  one  is  made.  This  was  true  in  respect  to  the 
decree  of  October  term,  1884,  directing  a  resale;  but  no  such 
objectionable  provision  is  contained  in  the  decree  of  October 
term,  1885,  from  which  this  appeal  is  taken. 

For  these  reasons,  we  are  of  opinion  that  there  is  no  error 
in  the  decree  appealed  from,  and  that  the  same  must  bo 
affirmed. 

Decree  affirmed. 
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Maxim  Caveat  Emptor  Applies  to  Judicial  S.iles:  See  Webster  v. 
HawoHh,  68  Am.  Dec.  287,  and  Smith  v.  Northam,  82  Va.  937,  where  the 
Bame  proposition  that  is  stated  in  the  first  syllabus  is  laid  down;  and  see  also 
the  note  to  Burns  v.  Hamilton,  70  Am.  Dec.  672-586,  where  this  topio  ia  fully 
discussed. 


Anthony  v.  Kasey. 

L83  Virginia,  838.  | 

Departttre  op  Court  from  Established  Modes  op  Procedure  Renders 
ITS  Judgments  Void,  even  though  it  may  have  jurisdiction  both  of  the 
subject-matter  and  of  the  parties.  A  court,  though  possessing  such 
jurisdiction,  is  still  limited  in  its  modes  of  procedure,  and  in  the  extent 
and  character  of  its  judgments. 

Personal  Decree  against  Surety  on  Bond  of  Purchaser  at  Judicial 
Sale  is  Void,  where  it  is  rendered  upon  a  rule  against  him  and  hia 
surety,  upon  the  latter's  failure  to  pay. 

Appeal.     The  opinion  states  the  case 

Griffin  and  Lowry,  for  the  appellants. 

Burks  and  BurJcs,  for  the  appellees. 

HiNTON,  J.  In  the  brief  of  the  appellees  "we  find  the  follow- 
ing succinct  statement  of  facts,  which  are  all  that  are  neces- 
sary for  a  correct  understanding  of  the  question  to  be  decided 
in  this  case:  Under  a  decree  in  the  case  of  "Allen  and  others 
against  Anthony  and  others,"  lately  pending  in  the  circuit  court 
of  Bedford  County,  a  tract  of  land  was  sold  on  a  credit,  and  the 
appellee,  John  G.  Kasey,  became  one  of  the  sureties  on  the 
bonds  of  the  purchaser  for  the  price,  the  title  to  the  land  be- 
ing retained  as  a  further  security.  The  sale  was  reported  and 
confirmed  by  the  court.  The  purchaser  making  default,  on  a 
rule  against  him,  the  land  was  resold  under  decree  in  the 
cause,  the  price  at  the  second  sale  being  much  less  than  at 
the  first;  whereupon  a  further  rule  was  made,  not  only  against 
the  purchaser,  but  also  against  his  sureties,  to  show  cause  why 
a  decree  should  not  go  against  them  for  the  difierence  between 
the  prices  at  the  two  sales.  Upon  service  of  the  rule,  Kasey 
,not  answering  nor  appearing,  a  personal  decree  was  made 
against  him  and  the  others  for  the  unpaid  balance  of  pur- 
chase-money on  the  first  sale.  The  decree  was  never  satis- 
fied, and  the  case  in  which  it  was  rendered  has  long  since 
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ended,  Kasey  was  not  a  party  to  that  suit,  unless  his  being 
a  surety  for  the  purchase-money  made  him  a  party. 

In  a  suit  subsequently  brought  by  creditors  to  subject  the 
lands  of  Kasey  to  their  debts,  the  appellants,  in  whose  behalf 
the  decree  had  been  made,  claimed  a  lien  on  the  lands  by  vir- 
tue of  their  decree;  and  the  commissioner,  to  whom  the  same 
was  referred  for  an  account,  reported  in  their  favor.  Kasey 
and  Quarles  (the  lands  having  been  conveyed  to  the  latter 
in  trust)  excepted  to  the  report  on  the  ground  that  the  decree 
of  the  appellants,  reported  as  a  lien,  was  null  and  void,  and 
therefore  constituted  no  lien  on  the  lands. 

At  the  hearing  this  exception  was  sustained;  and  from  so 
much  of  the  decree  as  sustained  it,  the  present  appeal  was 
allowed. 

It  thus  appears  that  the  sole  question  which  the  court  has 
to  determine,  and  it  is  one  of  considerable  importance  in 
practice,  is,  whether  the  court  has  jurisdiction  to  render  said 
decree  against  the  defendant,  John  G.  Kasey,  who  was  a  surety 
of  the  purchaser.  For  if  it  did,  no  matter  how  erroneous  that 
decree  may  be,  it  cannot  be  collaterally  assailed  with  success; 
whereas,  if  the  court  had  no  jurisdiction  to  proceed  in  this 
summary  way  by  rule  against  the  surety,  the  decree  is  not 
merely  erroneous,  but  absolutely  void,  and  may  be  treated  as 
a  nullity  in  any  case  where  its  validity  is  called  in  question. 
"A  void  judgment,"  says  Mr.  Freeman,  "is  in  legal  effect  no 
judgment.  By  it  no  rights  are  divested.  From  it  no  rights 
can  be  obtained.  Being  worthless  in  itself,  all  proceedings 
founded  upon  it  are  equally  worthless.  It  neither  binds  nor 
bars  any  one.  All  acts  performed  under  it  and  all  claims 
flowing  out  of  it  are  void":  Freeman  on  Judgments,  sec.  117; 
Wade  V.  Hancock,  76  Va.  626;  Dewing  v.  Perdicaries,  96  U.  S. 
196;  Oliver  v.  Houndlett,  13  Mass.  239;  7  Am.  Dec.  134. 

Now,  it  is  essential  to  the  validity  of  a  judgment  or  decree 
that  the  court  rendering  it  shall  have  jurisdiction  of  both  the 
subject-matter  and  parties.  But  this  is  not  all,  for  both  of 
these  essentials  may  exist  and  still  the  judgment  or  decree 
may  be  void,  because  the  character  of  the  judgment  was  not 
such  as  the  court  had  the  power  to  render,  or  because  the 
mode  of  procedure  employed  by  the  court  was  such  as  it 
might  not  lawfully  adopt.  On  this  subject  Mr.  Justice  Field 
has  this  pertinent  observation:  "Though  the  court  may  posr 
sess  jurisdiction  of  a  cause,  of  the  subject-matter,  and  of  the 
parties,  it  is  still  limited  in  its  modes  of  procedure  and  in  the 
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extent  and  character  of  its  judgments A  departure  from 

established  modes  of  procedure  will  often  render  the  judgment 
void":  Windsor  v.  McVeigh,  93  U.  S.  282,  283.  Of  this  many 
illustrations  might  be  given,  but  we  give  only  two  or  three 
taken  from  the  brief  of  counsel.  The  circuit  courts  of  the 
state  have  jurisdiction  to  enforce  the  collection  of  debts  ac- 
cording to  an  established  procedure.  A  holds  the  bond  of  B 
for  one  thousand  dollars,  due  and  unpaid.  He  goes  into  a  cir- 
cuit court  with  the  bond  in  his  hand,  and,  without  writ  issued 
or  any  pleadings,  asks  the  court  to  award  a  rule  against  B  to 
show  cause  why  judgment  should  not  be  rendered  against  him 
for  the  debt  and  interest.  The  rule  is  accordingly  awarded, 
executed,  and  returned,  and  judgment  thereupon  rendered  for 
the  debt,  interest,  and  costs.  Such  a  judgment  would  be  void, 
notwithstanding  the  court  has  jurisdiction  of  the  subject  and 
of  the  parties.  Why  void?  Because,  in  the  language  of  Mr. 
Justice  Field,  "the  court  is  not  authorized  to  exert  its  power 
in  that  way." 

Again:  "The  circuit  court  of  the  United  States,  in  the  suit 
instituted  therein  to  wind  up  the  affairs  of  the  Valley  Bank, 
had  jurisdiction  for  the  collection  and  application  of  the 
assets  of  the  bank;  it  had  jurisdiction  of  the  subject-matter 
and  presence  of  the  parties  to  be  affected  by  its  judgment"; 
yet  the  judgments  it  rendered  on  certain  proceedings  had  in 
the  cause  were  afterwards,  in  the  case  of  Nulton  v.  Isaacs,  30 
Gratt.  740,  declared  void.  Why?  Because  the  court  had 
exerted  its  power  in  a  way  not  warranted  by  the  law. 

And  so  in  Thurman  v.  Morgan,  79  Va.  367,  a  case  not  unlike 
the  present,  the  circuit  court  had  jurisdiction  of  the  subject, 
and  the  parties  against  whom  the  decree  was  rendered  were 
brought  before  the  court;  yet  the  decree  was  declared  by  this 
court  to  be  void.  Why?  Because,  though  the  sureties  of  the 
receiver  may  have  been  liable  for  his  default,  the  circuit  court 
had  no  power  under  the  law  to  proceed  against  them  in  that 
cause  according  to  the  method  adopted.  They  were  not  par- 
ties to  the  cause,  and  the  procedure  by  rule  to  bring  them  in 
and  subject  them  for  liability  as  sureties  on  the  bond  of  the 
receiver,  though  he  was  an  oflScer  of  the  court,  was  against 
every  Bound  principle  of  jurisprudence,  and  without  any 
recognized  precedent. 

It  seems  difficult  to  distinguish  this  last-mentioned  case 
from  the  one  at  bar.  In  each  of  them  the  proceeding  was 
against  sureties,  who  were  not  parties  to  the  suit  in  which  the 
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proceeding  was  had,  unless  made  so  by  being  on  the  bonds, 
and  in  both  cases  the  proceeding  was  by  rule.  Yet  in  that 
case  this  court  held  that  the  proceeding  by  rule  was  such  a 
departure  from  the  established  mode  of  procedure  as  to  render 
the  decree  not  only  erroneous,  but  void. 

In  Clarkson  v.  Eead^  15  Gratt.  288,  this  court  held  that  the 
purchaser  was  a  party  to  the  suit  as  to  all  matters  appertain- 
ing to  the  purchase,  and  might  therefore  be  proceeded  against 
by  rule  in  case  of  default.  But  no  such  reason  exists,  in  our 
opinion,  for  such  a  summary  procedure  against  a  surety.  He 
does  not  deal  directly  with  the  court,  and  so  become  a  party 
to  the  suit.  His  undertaking  is  collateral  to  the  contract  of 
purchase.  It  is  that  of  a  mere  surety,  and  cannot  be  ex-, 
tended  by  construction  in  any  respect.  And  to  use  the 
language  of  this  court  in  Thurman  v.  Morgan,  79  Va.  367, 
"Their  liability,  if  any,  grows  out  of  their  undertaking  as 
sureties  on  the  bond,  and  can  be  ascertained  and  enforced 
only  by  suit  on  the  bond  in  a  common-law  court,  where  full 
opportunity  for  making  defense  and  the  constitutional  right  of 
trial  by  jury  can  be  had." 

Even  in  the  case  of  a  purchaser  the  proceeding  by  rule  is 
against  him  in  his  capacity  of  purchaser,  and  so  as  a  party  to 
the  suit,  and  not  upon  the  bond,  which  is  a  mere  legal  eecurity 
for  the  payment  of  the  purchase-money,  enforceable  only  in 
a  legal  forum  according  to  the  established  mode  of  procedure 
in  that  forum.  This  is  clearly  shown  by  the  case  of  Clarkson 
V.  Read,  15  Gratt.  288.  This  reason  is  wanting  in  the  case  of 
the  surety,  and  we  can  perceive  none  other  to  justify  such  a 
summary  proceeding  against  him.  The  result  is,  that  the  de- 
cree appealed  from  is  right,  and  must  be  affirmed. 

Decree  affirmed. 


Departuee  from  Established  Modes  of  Peoceduee  by  Court  iiavino 
JuEiSDionoN  of  person  and  snbject-matter  avoids  judgment  when:  See  Free- 
man on  Judgments,  sec.  118,  and  cases  cited.  Decree  maybe  void  because 
court  has  exceeded  its  jurisdiction  in  the  progress  of  the  cause:  See  Seam- 
tier  V.  Blackstock,  ante,  p.  262. 
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Clark  v.  City  of  Richmond. 

[83  VIKGINIA,  855.] 

MxTNiciPAL  Corporation  is  Liable  for  Injuries  Sustained  by  Reason 
OF  ITS  Neglect  to  keep  its  streets  in  proper  and  safe  condition,  where 
it  haa  by  its  charter  the  power  to  lay  out,  improve,  light,  and  keep  ita 
streets  in  order. 

Municipal  Corporation  is  Liable  for  Permitting  Excavation  to  Re- 
main Unfbnced,  or  without  proper  guards,  in  such  close  proximity  to 
the  highway  that  one  rightfully  using  it  may,  without  any  fault  on  his 
part,  but  as  the  result  of  an  unintentional  deviation  or  an  accidental 
misstep,  sustain  injury  by  falling  into  such  excavation.  But  it  is  not 
liable  where,  in  order  to  reach  the  place  of  danger,  the  party  injured 
must  become  an  intruder  or  trespasser  upon  the  premises  of  another. 

Municipal  Corporation  is  not  Liable  for  Leaving  Place  Alluring  to 
Childre>  exposed  without  barriers,  when  such  place  can  only  be  reached 
by  leaving  the  highway  and  trespassing  upon  the  premises  of  another. 
Ita  duty  does  not  extend  to  the  protection  of  children  against  every  sud- 
den freak  that  may  possess  them. 

Tort.    The  opinion  states  the  case. 

W.  W.  and  B.  T.  Crump,  for  the  plaintiff  in  error. 

C.  V.  Meredith,  for  the  defendant  in  error. 

HiNTON,  J.  This  is  an  action  of  tort  brought  by  Frank  A. 
Clark,  an  infant  of  tender  years,  who  sues  by  his  next  friend, 
against  the  city  of  Richmond,  to  recover  damages  for  injuries 
eustained  by  him  in  falling  into  an  open  area,  which,  it  is 
charged,  the  city  allowed  to  remain  without  a  sufficient  bar- 
rier. 

There  was  a  demurrer  to  the  declaration,  and  each  count 
thereof,  which  being  overruled,  the  parties  went  to  trial,  when 
the  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  now  complains  that  the  court  erred  to  his 
prejudice  in  refusing  to  give  certain  instructions  asked  for  by 
him,  and  in  giving  the  instruction  which  it  gave. 

The  bill  of  exceptions — and  there  is  only  one  in  the  case  — 
does  not  contain  all  the  evidence  given  at  the  trial,  but  enough 
of  it  to  exhibit,  in  the  estimation  of  the  plaintiff,  the  relevancy 
of  the  instructions  asked  for  by  him  to  the  facts  of  the  case. 
Yet  meager  as  this  statement  of  the  evidence  is,  it  is  suffi- 
ciently full  to  disclose  the  fact  that  the  plaintiff  can,  in  no 
event,  be  entitled  to  recover.  Without,  therefore,  stopping  to 
consider  the  action  of  the  court  in  the  matter  of  the  instruc- 
tions, and  assuming,  for  the  purposes  of  the  argument,  that 
the  gravamen  of  the  plaintiff's  complaint  has  been  fully  es- 
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tablished,  I  shall  proceed  to  state,  as  briefly  as  possible,  the 
grounds  upon  which  this  opinion  rests. 

It  appears  from  the  bill  of  exceptions  that  the  city  of  Rich- 
mond had  been  engaged,  for  several  months  prior  to  the  date 
of  the  accident,  in  elevating  the  grade  of  Fourth  Street  be- 
tween Byrd  and  Canal  streets,  and  that  this  work  was  nearly 
completed  on  the  1st  of  October,  1883.  About  which  time, 
the  owner  of  four  tenement  houses  fronting  on  Fourth  Street, 
and  adjoining  the  corner  of  Byrd  Street,  determined  that  he 
would  at  the  same  time  enlarge  an  area  in  front  of  his  houses, 
which  was  then  three  feet  wide  and  several  feet  deep.  As  the 
city  wished  to  utilize  the  earth  to  be  obtained  from  the  new 
area,  the  digging,  by  agreement,  was  done  by  the  city  hands 
as  a  part  of  the  work  on  the  street.  On  the  area  thus  en- 
larged, the  owner,  one  Truman  A.  Parker,  constructed  along 
the  line  of  this  sidewalk  a  substantial  brick  wall,  and  sur- 
mounted the  same  with  a  granite  coping.  The  top  of  the 
coping  was  at  least  fifteen  inches  —  and  probably  over  two  feet 
— above  the  general  level  of  the  sidewalk.  Such  being  the 
condition  of  the  area  on  the  morning  of  the  accident,  the 
plaintiff,  a  child  six  years  of  age,  but  small  of  stature  (not 
being  above  three  feet  high  at  most),  who  had  been  sent  on 
an  errand,  came  up  this  sidewalk,  using  the  walk-way  until 
near  the  end  of  the  square,  when,  of  his  own  motion,  he  got 
on  top  of  the  wall,  and  while  standing  or  walking  thereon,  fell 
into  the  area,  thereby  sustaining  the  injuries  for  which  he 
sues. 

Is  there  a  right  of  recovery  in  such  a  case?  It  is  well  set- 
tled in  this  state  that  a  municipal  corporation  which  has,  by 
its  charter,  the  power  to  lay  out,  improve,  light,  and  keep  its 
streets  in  order,  is  liable  in  damages  to  any  person  who  may 
sustain  injuries  by  reason  of  the  neglect  of  such  corporation 
to  keep  it^  streets  in  a  proper  and  safe  condition.  In  such 
cases,  the  duty  of  the  corporation  to  repair,  and  its  liability 
for  injuries  caused  by  defective  streets,  is  deduced  from  the 
special  and  exclusive  powers  conferred  upon  the  corporation 
with  respect  to  its  streets,  and  from  the  means  which,  by  tax- 
ation and  local  assessments,  the  law  places  at  its  disposal  to 
enable  it  to  discharge  this  duty:  Nohle  v.  City  of  Richmond^  31 
Gratt.  275;  81  Am.  Rep.  726;  2  Dillon  on  Municipal  Corpora- 
tions, sec.  789.  And  it  is  equally  well  settled  that  where  the 
corporation  permits  an  excavation  to  remain  unfenced,  or 
without  proper  guards,  in  such  close  proximity  to  the  highway 
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as  that  one  rightfully  using  it  may,  without  any  fault  on  his 
part,  but  as  the  result  of  an  unintentional  deviation  or  an 
accidental  misstep,  sustain  injury  by  falling  into  such  exca- 
vation, such  corporation  or  city  will  be  also  liable:  Coupland 
V.  Hardingham,  3  Camp.  398;  Jarvis  v.  Dean,  11  J.  B.  Moore, 
854;  Barnes  v.  Ward,  67  Eng.  Com.  L.  400;  Zettler  v.  City  of 
Atlanta,  66  Ga.  195;  Bassell  v.  City  of  St.  Joseph,  53  Mo.  299; 
14  Am.  Rep.  446.  But  in  these  cases,  in  order  to  render  the 
corporation  liable  for  injuries  occasioned  by  such  excavation, 
the  excavation  must  substantially  adjoin  the  highway,  so  that 
one  making  a  false  step,  or  affected  by  sudden  giddiness,  might 
be  thrown  in  the  excavation:  Hardcastle  v.  South  Yorkshire 
R.  R.  Co.,  4  Hurl.  &  N.  67;  BinJcs  v.  South  Yorkshire  R.  R.  Co., 
113  Eng.  Com.  L.  242;  Hadley  v.  Taylor,  L.  R.  1  Com.  P.  54. 
But  if,  in  order  to  reach  the  place  of  danger,  the  party  injured 
must  become  an  intruder  or  trespasser  upon  the  premises  of 
another,  the  case  will  be  different,  for  in  such  case  there  is  no 
breach  of  duty  from  which  the  liability  to  respond  in  damages 
can  result.  From  what  has  been  said,  it  is  perfectly  obvious 
that  the  present  case  does  not  fall  within  the  principle  an- 
nounced above;  for  here  the  wall  and  coping  may  be  said  to 
have  furnished  the  plaintiff  an  ample  barrier  so  long  as  he 
was  using  the  sidewalk  for  purposes  of  travel. 

It  is  equally  impossible  to  maintain  the  liability  of  the  cor- 
poration upon  the  second  ground  suggested  by  the  plaintiff's 
counsel,  namely,  that  it  was  negligence  in  the  corporation  to 
have  a  place  so  enticing  and  alluring  to  children  thus  exposed 
without  barriers.  The  obligation  of  municipal  corporations  to 
erect  barriers  around  areas  adjoining  or  extending  into  its 
sidewalks  or  highways  grows  out  of  the  duty  which  rests  upon 
municipal  corporations  to  maintain  their  streets  and  side- 
walks in  safe  condition  for  those  who  may  be  rightfully  using 
them,  whether  they  be  grown  persons  or  children;  but  this 
duty  cannot  be  held  to  extend  to  the  protection  of  children 
against  every  sudden  freak  that  may  possess  them.  Corpora- 
tions have  indeed  been  held,  in  some  instances,  liable  for  a 
failure  to  adopt  suitable  precautions  and  safeguards  to  protect 
cl^ildren  against  turn-tables  and  dangerous  machines  which 
they  have  permitted  to  remain  sufficiently  near  their  streets 
and  sidewalks  to  allure  and  entice  children  into  using  them 
to  their  hurt;  but  no  case,  so  far  as  we  are  aware,  has  gone  to 
the  extent  of  holding  a  municipal  corporation  liable  in  dam- 
ages to  a  child  who  had  left  the  street  or  highway  and  suffered 
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an  injury  as  a  consequence  of  his  having  climbed  upon  a 
structure  entirely  without  its  traveled  limits,  and  fallen  there- 
from: Railroad  Co.  v.  Stout,  17  Wall.  657;  Keffe  v.  M.  &  St. 
P.  R'y  Co.,  21  Minn.  207;  18  Am.  Rep.  393;  K.  C.  Ry  Co.  v. 
Fitzsimmons,  22  Kan.  690;  31  Am.  Rep.  203. 

The  same  reasons  which  would  warrant  us  in  holding  the' 
defendant  liable  here  would  authorize  us  to  hold  a  corporation 
liable  for  an  injury  suffered  by  a  child  who  had  climbed  upon 
a  building  in  process  of  construction  without  the  highway, 
and  sustained  injuries  in  falling  therefrom. 

We  are  of  opinion  that  there  is  no  liability  upon  the  defend- 
ant in  this  case,  and  this  makes  it  unnecessary  for  us  to  con- 
sider whether  the  court  erred  in  refusing  the  instructions  asked 
by  the  plaintiff. 

It  follows  also  that  the  plaintiff  was  not  entitled  even  to  the 
instruction  given  by  the  court,  and  that  he  could  not  therefore 
have  been  prejudiced  thereby. 

The  judgment  of  the  court  below  is  right,  and  must  be 
affirmed. 

Judgment  affirmed. 

MtmiCIPAL    CORPOEATION    IS    LIABLE    FOR    INJURIES    FROM    NeGLECT    TO 

Keep  Highways  in  Repair:  See  Turner  v.  Newburgh,  4  Am.  St.  Rep.  453, 
and  note;  Atlanta  v.  Bvchanan,  76  Ga.  585;  Brennan  v.  St.  Louis,  92  Mo. 
482. 

City  is  not  Bound  to  Fence  Highway  to  Prevent  Travelers  from 
Straying  out  of  it,  if  there  is  no  unsafe  place  immediately  contiguous  to  the 
way:  Sparhawh  v.  Salem,  75  Am.  Dec.  700;  but  the  city  would  be  held 
grossly  derelict  if  it  constructed  a  passage-way  ou  the  border  of  an  embank- 
ment,  and  provided  no  sufficient  guards:  JoUet  v.  Verley,  85  Id.  842. 
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CouKTs  OP  Equity  Cancel  Contracts  for  False  Representations  or 
Material  Facts  -which  constitute  an  inducement  to  the  contract,  and 
upon  which  the  party  had  a  right  to  rely,  especially  where  auch  repre- 
sentations are  of  matters  peculiarly  within  the  knowledge  of  the  party 
who  makes  them. 

Matter  of  Opinion  may  Amount  to  Affirmation,  and  be  Inducement 
to  a  contract,  especially  where  the  parties  are  not  dealing  on  equal 
terms,  and  one  of  them  has,  or  is  presumed  to  hare,  means  of  informa- 
tion  not  equally  open  to  the  other. 

Representations  are  not  of  Such  Matters  of  Opinion  as  Go  fob 
Nothing,  though  untrue,  where  they  are  made  by  parties  who  go  to  the 
owners  of  a  mine,  and,  to  induce  them  to  execute  a  lease  thereof,  repre- 
sent that  they  have  the  means  at  hand  for  successfully  working  a  force 
capable  of  mining  and  transporting  a  very  large  quantity  of  ore  daily, 
and  promise  to  commence  operations  in  sixty  days. 

Lessee  of  Mine  has  No  Option  to  Work  or  not  to  Work  It  for  an 
indefinite  time,  where  the  rent  reserved  to  the  lessor  is  a  royalty  of  so 
much  per  ton  on  the  ore  taken  out. 

Estoppel  in  Pais  is  One  that  Arises  from  Acts,  conduct,  or  declara- 
tions of  a  person,  by  which  he  designedly  induces  another  to  alter  his 
position  injuriously  to  himself.  But  an  agreement  relied  on  as  an  es- 
toppel must  be  executed,  and  not  merely  executory. 

Exclusion  of  Tf.stimony,  Admission  of  Which  could  not  have  Af- 
fected Result,  is  not  ground  for  reversal  of  a  decree. 

Defendant  Who  would  Avail  Himself  of  Defense  of  Purchaser  fob 
Value  without  notice  must  put  it  in  issue  by  his  pleadings;  otherwise 
the  court  cannot  consider  and  allow  it,  although  the  evidence  may  show 
that  he  could  have  maintained  that  defense  had  he  set  it  up  by  his  plea, 
or  by  his  answer. 

Defendant  Claiming  to  be  Purchaser  for  Value  without  Notice 
must  Expressly  Deny  Notice  in  his  plea  or  answer,  though  it  is  not 
charged  in  the  bill. 

Whatever  Puts  Purchaser  on  Inquiry  is  Equivalent  to  Notice. 
And  possession  of  the  property  by  a  person  other  than  the  vendor  ia 
sufficient  to  put  a  purchaser  on  inquiry,  and  to  afifect  him  with  knowl- 
edge of  the  claims  of  the  possessor. 

Court  is  Bound  to  Confine  its  Decree  to  Case  Made  by  Pleadings. 

Bill  in  equity.     The  opinion  states  the  case. 

Penn  and  CocJce,  for  the  appellants. 

O.  W.  and  L.  C.  Hanshrough,  for  the  appellees. 

Richardson,  J.  This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Roanoke  County,  rendered  March  28, 1885,  in  the 
chancery  cause,  wherein  Jacob  M.  Trout  and  wife  were  com- 
plainants, and  A.  Lewis,  M.  P.  Preston,  E.  G.  McClanahan,  J. 
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C.  Green,  F.  J.  Chapman,  F.  Rorer,  S.  Coit,  and  Rorer  Iron 
Company,  defendants. 

The  suit  was  instituted  August  25,  1882,  against  the  two 
first-named  defendants  only,  the  others  having  been  made 
parties  afterwards  on  the  petition  of  said  defendant  company. 
The  object  of  the  suit  was  to  annul  a  deed  of  lease  executed 
by  said  Trout  and  wife  on  the  29th  of  April,  1881,  granting  to 
eaid  A.  Lewis  and  M.  P.  Preston  the  privilege  for  twenty  years 
to  mine  and  haul  off  all  iron  and  other  minerals  on  their  tract 
of  land,  the  lessees  to  pay  ten  cents  a  ton  for  all  minerals  ob- 
tained from  the  premises,  and  to  commence  developing  in 
sixty  days  from  the  date  of  the  lease.  The  bill  avers,  as 
grounds  for  such  annulment,  that  the  lessees,  in  order  to  in- 
duce the  complainants  to  execute  the  lease,  made  to  them  cer- 
tain representations  which  were  material,  and  which  were  re- 
lied on  by  the  complainants  as  true,  but  which  were  false,  and 
thereby  procured  the  lease;  that  the  representations  were,  that 
certain  things  existed,  the  existence  whereof  was  a  matter 
peculiarly  within  the  lessees'  knowledge;  that  these  things 
were,  that  the  lessees  were  about  to  engage  on  a  large  scale  in 
the  business  of  mining,  transporting  to  market,  and  selling 
iron  ores;  that  they  had  made,  or  were  about  making,  exten- 
sive preparations;  that  they  intended  to  set  to  work  to  mine 
complainants'  ores  a  large  force,  and  employ  as  many  as 
twenty  wagons  to  haul  the  ore;  that  their  preparations  or 
means  would  enable  them  to  transport  and  ship  as  much  as 
from  one  hundred  to  five  hundred  tons  per  day;  that  they 
would  develop  in  sixty  days,  and  go  to  mining  and  hauling 
directly  afterwards;  and  that  the  bonus  of  ten  cents  a  ton, 
which  they  would  allow  him,  would  yield  complainant  an  in- 
come of  at  least  ten  dollars  a  day,  which  he  might  draw  every 
night,  if  he  chose. 

The  record  discloses  the  fact  that  said  representations  were 
made  by  Lewis  in  the  presence  of  Preston,  at  the  house  of 
the  complainants,  on  the  29th  of  April,  1881,  just  preceding 
the  drawing  and  signing  of  the  deed  of  lease.  The  alleged 
representations  were  deposed  to  by  the  complainant,  Jacob  M. 
Trout,  and  by  his  daughters,  Mrs.  Engleman  and  Miss  Laura 
Trout,  all  of  whom  substantially  agree;  and  their  statement 
is  supported  in  an  important  particular  by  George  Wertz,  who 
deposed  that  Lewis  told  him  that  he,  Lewis,  had  to  commence 
delivering  ore  from  complainants'  land  within  sixty  or  ninety 
days. 
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Preston,  in  his  own  deposition,  said  that  he  made  no  such 
statements;  that  he  was  writing  at  the  time  the  conversation 
was  going  on  between  Lewis  and  the  complainants,  and  paid 
no  attention  to  it.  Yet,  in  his  answer  to  the  bill,  he  denied 
its  averments  as  to  those  representations.  On  the  contrary, 
Lewis,  who  is  alleged  to  have  made  the  representations,  did 
not  answer  the  bill,  but  let  it  go  for  confessed  as  to  himself. 
Nevertheless,  he  gave  his  deposition,  in  which  he  denied  those 
averments,  yet  admitted  that  during  most  of  the  time  he  was 
at  complainants'  house  Mrs.  Engleman  and  her  sister  were  in 
the  porch,  close  enough  to  hear  the  conversation.  It  is  in  evi- 
dence, and  not  denied,  that  the  lessees  had  made  no  such 
preparations,  and  had  no  such  means  to  mine,  transport,  and 
market  the  minerals,  and  that  they  did  not  mine  or  attempt 
to  mine  any  ores  on  the  complainants'  land,  or  pay  him  any 
such  bonus  at  any  time  before  the  institution  of  this  suit,  nor 
any  one  else  for  them. 

It  appears  from  the  record  that  by  deed  of  October  21, 1881, 
Lewis  and  Preston  exchanged  one  undivided  fourth  of  the 
Trout  lease  and  of  six  other  leases  upon  adjacent  lands,  with 
E,  G.  McClanahan,  for  two  thirds  of  fifty  acres  of  mineral 
lands  also  adjacent;  and  that  by  deed  of  same  date  they  then 
conveyed  one  undivided  fourth  of  the  seven  leases  and  fifty 
acres  of  mineral  land  to  F.  J.  Chapman  and  J.  C.  Green;  and 
that  by  deed  of  July  4,  1882,  Lewis  conveyed  his  remaining 
fourth  interest  in  those  leases  and  land,  and  other  lands,  to  F. 
Rorer. 

It  also  appears  that  on  the  2d  of  September,  1882,  Chap- 
man and  Rorer,  knowing  of  this  suit,  got  J.  M.  Trout  to  prom- 
ise, as  they  say,  "to  dismiss"  this  suit,  and  to  sign  a  note 
addressed  to  his  own  counsel,  directing  him  "to  dismiss"  it, 
and  stating  it  had  been  "satisfactorily  settled,"  and  gave  J. 
M.  Trout  an  order  on  McClanahan,  who  was  absent,  for  fifty 
dollars,  which  note  was  delivered,  yet  the  suit  was  not  dis- 
missed, but  only  continued;  and  which  order  was  never  pre- 
sented for  payment,  nor  paid,  but  was  returned.  J.  M.  Trout 
says  he  only  promised  "  to  continue  the  suit  till  the  next 
spring,"  and  signed  no  contract  of  any  sort,  and  received  no 
money,  and  merely  signed,  without  reading,  a  note  to  his  own 
counsel,  who  had  the  suit  continued  with  his  approbation; 
and  that  he  returned  tiie  order  without  attempting  to  collect 
it.  The  note,  however,  did  not  literally  direct  the  counsel 
either  to  dismiss  or  to  continue  the  suit,  but  did  direct  him 
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"  to  stop  the  proceedings,"  and  did  state  that  the  suit  had 
been  "satisfactorily  settled,"  and  was  handed  to  the  counsel 
by  Mr.  Ballard,  who,  it  seems,  was  acting  as  attorney  for 
Chapman  and  others,  and  was  practicing  in  said  circuit  court, 
and  their  counsel  in  this  cause.  It  does  not  appear  that  at  the 
ensuing  term  any  motion  was  made  to  dismiss  this  suit,  or 
that  any  opposition  was  ofifered  to  its  continuance. 

It  also  appears,  by  deed  dated  the  9th  of  September,  1882,  but 
not  recorded  until  the  5th  of  October  of  that  year,  that  Preston, 
McClanahan,  Chapman,  Green,  and  Rorer  conveyed  the  said 
seven  leases  (including  the  Trout  lease  here  in  question),  and 
the  said  fifty  acres  of  mineral  land,  and  other  lands  and 
leases,  to  one  Samuel  Coit.  All  of  these  parties  knew  of  the 
pendency  and  purpose  of  this  suit,  and  knew,  or  had  oppor- 
tunity to  know,  that  it  had  not  been  dismissed;  though  it  is 
not  disclosed  by  the  record  that  it  was  proved  or  even  alleged 
that  Coit  was  present,  or  that  his  name  was  mentioned  at  the 
transaction  of  the  2d  of  September,  1882,  or  that  Trout's  note  to 
his  counsel  was  ever  exhibited  to  Coit,  or  that  Trout  had  ever 
seen  or  heard  of  him  before  he  received  the  said  conveyance. 
And  lastly,  it  appears  that  by  deed  of  January  18,  1883,  Coit 
conveyed  the  said  leases  and  mineral  lands  to  the  Rorer  Iron 
Company. 

At  the  April  term,  1883,  this  corporation  filed  its  petition  in 
this  suit.  It  recited  the  Trout  lease  of  April  29,  1881,  and 
the  several  successive  alienations,  whereby  it  became  sole 
owner.  It  stated  that  after  this  suit  was  brought,  J.  M.  Trout 
had,  for  fifty  dollars  then  and  there  paid,  promised  McClana- 
han and  his  co-tenants  to  dismiss  the  suit;  and  by  an  order, 
signed  by  him,  had  directed  his  counsel  to  dismiss  it,  —  of  all 
of  which  the  corporation  claimed  to  have  had  notice  before  the 
conveyance  of  the  18th  of  January,  1883,  and  relied  on  such 
promise  as  an  estoppel  to  this  suit.  The  petition  then  prayed 
that  said  corporation  and  the  intermediate  alienees  be  made 
parties,  and  that  J.  M.  Trout  *'  be  specially  required  to  state 
if  the  allegations  of  the  petition  in  reference  to  the  dismissal 
of  this  suit  are  true." 

To  this  petition  J.  M.  Trout  filed  his  answer,  to  which  the 
corporation  replied  generally.  In  response  to  the  special  in- 
quiry, J.  M.  Tiout  pronounced  the  allegations  in  reference  to 
the  dismissal  of  this  suit  untrue,  and  repeated  his  statement 
as  already  given.  Accordingly,  the  bill  was  amended  by  this 
addition:  "And  by  direction  of  the  court,  the  Rorer  Iron  Com- 
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pany,  F.  J.  Chapman,  E.  G.  McClanahan,  J.  C.  Green,  F. 
Rorer,  and  Samel  Coit  are  made  parties  to  this  bill,  and  are 
charged  with  acquiring  the  said  lease,  subject  to  all  the  in- 
firmities of  the  title  thereto  of  the  original  lessees,  Lewis  and 
Preston,  and  are  required  to  answer  the  same  in  solemn 
form." 

The  company  filed  its  demurrer,  which  was  overruled,  and 
also  its  answer  denying  the  alleged  misrepresentations  of 
Lewis  and  Preston,  whereby,  the  bill  averred,  they  had  pro- 
cured the  Trout  lease,  and  gave  their  account  of  the  circum- 
stances attending  the  execution  of  that  lease.  But  the  answer 
did  not  set  out  the  successive  alienations  whereby  it  became 
sole  owner  of  said  lease.  But  the  company  gave  its  narrative 
of  the  transaction  of  September  2,  1882,  and  relied  on  it  as  an 
estoppel  to  this  suit.  And  in  giving  that  narrative,  the  com- 
pany merely  mentioned  that  McClanahan,  Green,  Chapman, 
and  Rorer  had  purchased  the  Trout  lease,  Preston  still  retain- 
ing an  interest  therein,  and  proceeded  to  say  that  "a  short 
time  thereafter  "  Coit,  being  informed  that  this  suit  had  been 
compromised  and  settled,  and  being  informed  of  the  terms, 
had  purchased,  on  the  5th  of  October,  1882,  the  interests  of 
McClanahan  and  others  in  said  lease,  and  that  subsequently 
the  Rorer  Iron  Company,  relying  on  the  same  assurances  of 
compromise,  purchased  the  said  interest.  It  did  not  claim 
that  it  was  a  purchaser  for  value  Without  notice,  nor  that  its 
immediate  grantor  was  such  purchaser,  nor  that  his  grantors 
were  such  purchasers.  In  a  word,  the  company  did  not  set  up 
the  defense  of  "  purchaser  for  value  without  notice."  It  even 
failed  to  allege  any  connection  between  McClanahan,  Chap- 
man, and  Green  with  Lewis  and  Preston.  Nor  did  it  allege 
that  either  of  the  complainants  gave  Coit  the  information  or 
the  company  assurances  that  this  suit  had  been  or  would  be 
compromised  and  settled. 

At  the  October  term,  1884,  there  was  filed  what  purports  to 
be  the  joint  and  several  answer  of  Rorer,  McClanahan,  Chap- 
man, and  Green;  but  it  was  signed  and  sworn  to  only  by  the 
three  first,  and  not  by  Green.  This  answer  does  not  deny 
that  the  respondents  had  knowledge  that  from  the  date  of  the 
recorded  lease  of  April  29,  1881,  up  to  and  far  beyond  the 
dates  of  the  conveyances  to  them,  no  ore  had  been  mined  on 
Trout's  land  under  that  lease,  —  a  fact  elsewhere  proved  and 
admitted.     They  do  aver  that  they  were  purchasers  for  value 

without  notice  of  the  matters  alleged  in  the  bill;  yet  they  do 
Am,  St.  Rep.,  Vol.  V.  — 19 
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not  allege  that  at  the  date  of  the  conveyances  to  them,  their 
grantors,  Lewis  and  Preston,  were  in  possession  of  the  prem- 
ises conveyed;  but  they  claim  to  have  paid  the  purchase- 
money,  though  it  was  proved,  and  admitted  elsewhere  that 
Rorer's  part  had  not  been  paid.  Nor  do  they  allude  to  Coit 
or  to  the  Rorer  Iron  Company  in  any  way  whatever,  either  as 
their  alienees  or  in  any  other  character.  And  they  do  not 
refer  to  the  alleged  promise  of  J.  M.  Trout  to  dismiss  this  suit, 
or  to  any  other  ground  of  estoppel  to  its  prosecution. 

As  late  as  February  28,  1885,  and  just  before  this  cause  was 
heard  in  vacation,  Samuel  Coit's  counsel,  with  the  consent  of 
the  complainants'  counsel,  filed  his  unsworn  answer,  relying 
in  general  terms  upon  the  facts  set  forth  in  the  answer  of  the 
Rorer  Iron  Company  and  of  McClanahan  and  others,  and  waiv- 
ing the  service  of  process.  But  he  was  not  examined  as  a 
witness  in  the  cause,  nor  did  he  appeal  from  the  decree 
therein.  Lewis  and  Preston  were  examined  only  as  to  what 
occurred  about  the  execution  of  the  lease,  and  they  were  ob- 
jected to  as  incompetent  to  testify;  J.  M.  Trout,  the  other 
party  to  the  transaction,  having  been  objected  to  as  incom- 
petent, his  wife  being  a  party  to  the  suit  and  interested. 

McClanahan  deposed  that  he  never  paid,  but  would  have 
paid,  the  order  drawn  on  him  for  fifty  dollars  had  it  been 
presented;  that  the  Rorer  Iron  Company  commenced  to  build 
their  line  of  railroad  from  the  Norfolk  and  Western  Railroad 
to  their  mines,  a  distance  of  five  and  a  half  miles,  in  January, 
1882;  that  it  does  not  touch  the  complainants'  land;  and  that 
no  ore  was  mined  on  said  land  until  the  8th  of  November, 
1883,  the  day  next  before  the  day  on  which  he  testified,  when 
one  load  was  taken  out.  J.  H.  Sykes  testified  that  the  rail- 
road was  commenced  in  October,  1882.  F.  Rorer,  P.  H.  Rorer, 
and  Chapman  in  his  first  deposition,  testified  only  as  to  the 
transaction  of  September  2,  1882,  with  J.  M.  Trout,  who  was 
objected  to  as  incompetent,  and  Chapman  and  F.  Rorer,  being 
parties  to  the  transaction  and  to  the  suit,  were  also  objected 
to  as  incompetent.  But  Chapman  deposed  a  second  time, 
and  as  late  as  the  28th  of  February,  1885,  and  said  that  Mc- 
Clanahan had  delivered  possession  of  the  fifty  acres  of  land, 
which,  by  the  deed  of  the  21st  of  October,  1881,  he  had  ex- 
changed with  Lewis  and  Preston  for  one  undivided  fourth  of 
the  said  leases,  and  that  he  (Chapman)  had  paid  the  entire 
I)urchase-money  for  said  undivided  fourth,  which  by  deed  of 
the  same  date  those  three  had  conveyed  to  Green  and  himself, 
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before  notice  of  the  complaints  of  fraud  against  the  lessees, 
Lewis  and  Preston.  But  this  witness  also  testified,  and  it  was 
admitted  by  the  company's  counsel,  that  F.  Rorer  had  never 
paid  the  entire  purchase-money  to  Lewis  for  the  one  undivided 
fourth  conveyed  to  him  by  the  deed  of  the  4th  of  July,  1882; 
and  that  Samuel  Coit  had  never  paid  the  entire  purchase- 
money  for  the  said  leases  and  land  conveyed  to  him  by  Mc- 
Clanahan  and  others  by  the  deed  of  September  9,  1882.  Nor 
was  it  proved  that  the  Rorer  Iron  Company  had  paid  the 
entire  purchase-money  to  Coit  for  the  leases  and  lands  afore- 
said, which  he  conveyed  to  said  company  by  the  deed  of  the 
18th  of  January,  1883. 

In  vacation,  on  the  28th  of  March,  1885,  the  said  circuit  court 
pronounced  the  decree  complained  of^  whereby  it  was  held 
that  "the  lease  which  was  executed  by  the  complainants  the 
29th  of  April,  1881,  devising  to  the  defendants  Lewis  and 
Preston  a  certain  tract  of  391  acres,  more  or  less,  of  land  for 
the  term  of  twenty  years,  be  and  the  same  hereby  is  canceled, 
except  as  to  the  one  undivided  half  thereof  which  passed 
through  the  hands  of  F.  J.  Chapman,  J,  C.  Green,  and  E.  G. 
McClanahan,  who  were  bona  fide  purchasers  for  valuable  con- 
Eideration  without  notice  of  defect  of  said  half-interest,  into 
the  hands  of  the  defendant  Samuel  Coit,  and  thence  into  the 
hands  of  the  defendant,  the  Rorer  Iron  Company;  also  that 
the  complainants  recover  of  the  defendants,  the  Rorer  Iron 
Company,  Samuel  Coit,  F.  Rorer,  A.  Lewis,  and  M,  P.  Preston, 
their  costs  by  them  about  the  prosecution  of  their  suit  in  this 
behalf  expended;  and  that  the  defendants  F.  J.  Chapman,  J. 
C.  Green,  and  E.  G.  McClanahan  recover  of  the  complainants 
their  costs  by  them  about  their  defense  in  this  behalf  expended. 

"  Before  the  hearing  of  the  cause  and  rendition  of  said  de- 
cree, the  defendants  excepted  to  the  competency  of  the  com- 
plainant, Jacob  M.  Trout,  as  a  witness  in  the  cause,  for  the 
reason  that  his  wife  was  a  party  to  this  suit;  and  the  com- 
plainants excepted  to  the  competency  of  the  defendants,  F.  J. 
Chapman,  F.  Rorer,  M.  P.  Preston,  and  A.  Lewis;  and  the 
court  sustained  the  exceptions  to  the  competency  of  J.  M.  Trout 
or  wife  to  testify  in  the  cause,  and  also  excluded  the  testimony 
of  Lewis,  Preston,  F.  Rorer,  and  F.  J.  Chapman,  so  far  as  they 
testified  to  transactions  between  the  complainants  and  them- 
Belves;  but  the  court  heard  and  decided  the  case  upon  all  the 
other  evidence  in  the  record." 
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From  eaid  decree  of  March  28,  1885,  the  Rorer  Iron  Com- 
pany alone  applied  for  and  obtained  an  appeal  and  super- 
sedeas. 

1.  The  first  assignment  of  error  is,  that  the  bill  attempts  to 
Bet  up  a  contemporaneous  parol  agreement,  essentially  differ- 
ent from  and  in  conflict  with  the  written  agreement  which 
was  signed  and  sealed  by  the  parties,  for  which  reason  it  is 
insisted  the  demurrer  should  have  been  sustained. 

This  assignment  is  clearly  founded  on  a  misconception,  and 
is  wholly  untenable.  The  bill  does  not  set  up  a  different 
agreement  from  that  contained  in  the  deed  of  lease,  but  avers 
that  the  deed  of  lease  was  itself  procured  by  fraudulent  mis- 
representations. These  representations  were  of  material  things 
well  calculated  to,  and  doubtless  did,  induce  the  complainants 
to  execute  the  lease  to  Lewis  and  Preston,  thereby  seriousl}' 
encumbering  a  very  valuable  property  without  any  correspond- 
ing benefit  to  the  lessors.  The  false  representations  thus  mado 
by  the  lessees,  and  by  means  of  which  an  unconscionable  ad- 
vantage was  taken  of  the  lessors,  were  of  matters  peculiarly 
within  the  knowledge  of  the  lessees,  and  on  which  the  lessors 
relied  and  acted,  as  they  had  the  right  to  do;  and  they  were 
deceived  and  injured  by  them,  because  they  were  false.  These 
false  representations  were  not  held  out  as  opinions  merely,  but 
were  positive  aflfirmations  especially  adapted  to  the  end  in 
view,  which  was  to  obtain  the  lease  of  the  mining  privileges 
aforesaid.  By  these  means  they  obtained  the  deed  of  lease, 
but  the  lessors  got  nothing  in  return.  And  it  is  on  this  ground 
that  the  suit  was  brought  to  annul  the  deed.  It  is  of  every- 
day occurrence  that  courts  of  equity  cancel  contracts  on  such 
grounds:  See  1  Story's  Eq.  Jur.,sec.  193,  note;  Smith  v.  Richards^ 
13  Pet.  26;  Adams's  Eq.,  p.  177;  2  Parsons  on  Contracts,  177; 
Grimm  v.  Byrd^  32  Gratt.  302;  Linhart  v.  Foreman,  77  Va.  540. 
In  the  last-named  case,  at  page  545,  Hinton,  J.,  said:  "It  is 
not  necessary  that  the  misrepresentation  should  be  the  sole 
cause  of  the  transaction;  it  is  enough  that  it  may  have  con- 
stituted a  material  inducement."  And  in  Low  v.  Trundle,  78 
Va.  65,  the  same  judge  said:  "If  one  represents  as  true  what 
is  false,  in  such  a  way  as  to  induce  a  reasonable  man  to  believe 
it,  and  the  representation  is  meant  to  be  acted  upon,  and  he  to 
whom  the  representation  is  made,  believing  it  to  be  true,  acts 
on  it,  and  thereby  sustains  damage,  there  is  ground  to  support 
an  action  of  deceit  at  law,  and  to  found  a  rescission  of  the 
transaction  in  equity." 
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It  matters  not  whether  the  party  making  the  representation 
knew  it  to  be  false  or  not,  so  the  other  party  relied  and  acted 
on  it,  as  he  had  a  right  to  do,  without  further  inquiry:  Brown 
V.  Rice,  26  Gratt.  473;  McMullen  v.  Saunders,  79  Va.  356. 

2.  It  is  assigned  for  error  that  "the  bill  should  have  been 
dismissed  at  the  hearing  upon  the  complainants'  own  testi- 
mony." 

This  assignment  presents  in  a  double  aspect  the  proposition 
announced  in  the  first  assignment  of  error.  In  one  sense,  it 
imputes  error  to  the  circuit  court  in  overruling  the  demurrer, 
and  holding  that  the  allegations  set  forth  in  the  bill  made  a 
proper  case  for  equitable  relief  In  the  other  sense,  it  imputes 
error  to  that  court  in  holding  that  the  case  made  by  the  bill 
had  been  sustained  by  the  evidence.  The  first  aspect  of  the 
contention  has  been  already  sufficiently  considered.  But  it  is 
insisted  for  the  appellant  that  the  alleged  representations  were 
of  matters  of  expectation  or  opinion  only,  and  not  of  matters 
of  fact;  and  Kerr  on  Fraud  and  Mistake,  82,  is  cited  as  au- 
thority for  the  position  that  such  representations  "  go  for 
nothing,  though  they  may  not  be  true,  as  a  man  is  not  justi- 
fied in  placing  reliance  on  them."  But  on  pages  80,  81,  the 
eame  author  says:  "  No  man  can  complain  that  another  has 
relied  too  implicitly  on  the  truth  of  what  he  himself  states." 
And  so,  too,  this  court  held  in  Hull  v.  Fields  and  Thomas,  76 
Va.  594. 

In  Grimm  v.  Byrd,  supra,  Staples,  J.,  said :  "  But  even  a 
matter  of  opinion  may  amount  to  an  afiirmation,  and 'be  an 
inducement  to  a  contract,  especially  where  the  parties  are  not 
dealing  upon  equal  terms,  and  one  of  them  has,  or  is  presumed 
to  have,  means  of  information  not  equally  open  to  the  other." 

However,  it  is  only  necessary  to  recall  the  representations 
already  set  forth  in  order  to  refute  the  contention  that  they 
are  merely  of  "  such  matters  of  expectation  and  opinion  as  go 
for  nothing,  though  untrue."  Briefly  restated,  the  case  in 
hand  is  this:  The  lessees,  Lewis  and  Preston,  go  to  the  lessors. 
Trout  and  wife,  representing  that  they  are  about  entering  upon 
extensive  operations  in  mining  and  marketing  ores;  that  they 
have  the  means  at  hand  for  successfully  working  a  force  ca- 
pable of  mining  and  transporting  such  a  quantity  of  ore  daily 
that  the  royalty  thereon  would,  at  ten  cents  per  ton,  yield  the 
owners  of  the  property  not  less  than  ten  dollars  per  day,  col- 
lectible every  night,  if  desired,  and  promising  to  commence 
operations  in  sixty  days.     Upon  these  representations   they 
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secure  a  lease  for  twenty  years,  but  utterly  fail  to  comply  with 
their  promises,  and  when  t-ued  for  a  rescission  of  the  contract 
thus  procured,  they  come  saying  for  defense,  "  These  represen- 
tations were  mere  matters  of  opinion,  and  not  representations 
made  to  induce  the  contract,  or  upon  which  the  lessors  had  a 
right  to  rely."  To  countenance  such  a  defense  would  be  in 
effect  to  absolve  men  from  that  which  is  the  chief  bond  of 
society, — open,  honest  dealing  between  man  and  man. 

That  the  averments  of  the  bill  that  said  lessees  made  these 
representations  are  true,  satisfactorily  appears  from  the  evi- 
dence in  the  cause;  and  that  they  were  relied  on  and  chiefly 
induced  the  lessors  to  make  the  lease,  which  has  proved  so 
disastrous  to  them,  cannot  be  doubted  by  any  impartial  mind. 
These  representations  were  made  immediately  previous  to  the 
execution  of  the  lease,  and  the  fact  that  they  were  not  em- 
bodied in  the  writing  makes  them  none  the  less  reprehensible, 
or  less  likely  to  deceive  and  cheat.  And  certain  it  is,  they 
were  the  inducements  by  which  the  lease  was  obtained.  Nor 
are  they  in  conflict  with  anything  in  the  written  instrument  of 
lease.  The  lease  was  for  a  term  of  twenty  years;  yet,  looking 
to  its  nature  and  object,  it  cannot  be  contended  that  the  les- 
sees had  the  option  to  work  or  not  to  work  the  ore  mines  for 
an  indefinite  time,  and  thus  convert  what  was  designed  to 
yield  a  handsome  daily  income  to  the  lessors  into  a  mere  bar- 
ren encumbrance  on  his  land,  a  cloud  on  his  title,  an  incubus 
and  a  manacle  which  would  oppress  him  and  destroy  the 
marketable  value  of  his  land.  No  lease  of  land  for  a  rent, 
for  a  return  to  the  landlord  out  of  the  land  which  passes,  can 
be  construed  to  be  intended  to  enable  the  tenant  merely  to 
hold  the  lease  for  purposes  of  speculation,  without  doing  and 
performing  in  connection  therewith  what  the  lease  contem- 
plated. Such  a  construction  would  indeed  make  all  such 
contracts  a  snare  for  the  entrapment  and  injury  of  the  un- 
wary land-owner.  A  man  buying  and  paying  for  land  may 
do  with  it  as  he  likes,  — work  it,  or  let  it  lie  idle.  But  a 
tenant  to  whom  land  passes  for  a  specified  purpose  has  no 
such  discretion;  he  must  perform  what  he  stipulated  to  do; 
and  if  he  has  obtained  the  lease  by  misrepresentation  and 
fraud,  tbe  lessor  may  have  it  rescinded  in  equity.  For  theso 
reasons,  this  assignment  is  untenable. 

3.  The  third  assignment  is,  "that  the  circuit  court  erred  in 
not  holding  that  the  complainants  were  estopped  from  setting 
up  their  claim  against  the  appellant  by  J.  M.  Trout's  promise 
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of  September  2,  1882,  to  dismiss  this  suit."  Of  this  transac- 
tion the  version  of  both  parties  has  been  given  in  the  state- 
ment of  the  case.  The  admission  or  the  exclusion  of  the 
testimony  as  to  it  of  Chapman  and  F.  Rorer,  and  also  of  J. 
M.  Trout,  cannot  alter  the  character  of  that  transaction,  which- 
ever version  may  be  adopted.  Beyond  all  doubt,  it  was  only 
inchoate  and  executory,  and  not  consummated  and  executed. 
This  suit  was  not  dismissed,  but  was  merely  continued  to  the 
then  next  term.  And  the  order  for  the  fifty  dollars  was  not 
presented  or  paid,  but  was  returned  unpaid.  This  transac- 
tion, then,  was  not  an  accord  and  satisfaction  of  this  suit. 
"Accord  is  a  satisfaction  agreed  upon  between  the  party  in- 
juring and  the  party  injured,  which,  when  performed,  is  a  bar 
to  all  actions  upon  the  same  account":  3  Bla.  Com.  315. 
This  is  a  suit  to  annul  a  specialty,  and  the  cause  of  action 
could  not  be  discharged  by  an  agreement  of  less  dignity: 
Mitchell  V.  Howley,  4  Denio,  414.  "Accord  executory  is  no 
bar  to  the  prosecution  of  an  action.  Accord  with  tender  of 
satisfaction  is  insufficient":  Id.;  and  Brooklyn  Banh  v.  De 
Grauw^  23  Wend.  342.  "Accord  to  be  good  must  be  exe- 
cuted": Russell  V.  Lytic,  6  Id.  390;  22  Am.  Dec.  537;  McKcan 
V.  Reed,  Litt.  Sel.  Cas.  395;  12  Am.  Rep.  318. 

However,  the  appellant  does  not  contend  that  this  transac- 
tion was  a  settlement  of  this  suit  by  accord  and  satisfaction, 
but  only  that  it  estopped  the  complainants  from  persisting  in 
its  prosecution.  If  an  estoppel,  it  is  an  estoppel  in  paiSj 
"which  is  one  that  arises  from  the  acts,  conduct,  or  declara- 
tions of  a  person  by  which  he  designedly  induces  another  to 
alter  his  position  injuriously  to  himself":  1  Bouv.  Law  Diet. 
541.  It  is  founded  in  fraud:  Bispham's  Eq.,  sec.  282;  Bige- 
low  on  Estoppel,  sec.  437. 

But  this  promise  to  stop  the  proceedings  in  this  suit  was 
never  executed.  In  Gerrish  v.  Proprietors,  26  Me.  384,  46  Am. 
Dec.  568,  the  supreme  court  of  that  state  said:  "That  was  but 
an  executory  agreement  never  executed.  Such  an  agreement 
does  not  estop  a  party  to  it  from  acting  in  such  a  manner  as 
to  violate  its  stipulations";  citing  Gibson  v.  Gibson,  15  Mass. 
106;  8  Am.  Dec.  94;  and  then  continued:  "That  was  not  a 
sealed  agreement,  and  one  cannot  be  barred  by  an  estoppel  of 
his  right  to  an  estate  but  by  deed  of  record";  citing  Whitney  v. 
Holmes,  15  Mass.  152. 

In  its  answer  to  the  bill,  the  appellant  company  stated  its 
version  of  said  transaction,  to  which  it  is  not  pretended  that 
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Coit  or  itself  was  a  party,  or  was  present  at  its  occurrence,  and 
adds  that  a  short  time  thereafter  Coit,  being  informed  that 
this  suit  had  been  compromised  and  settled,  purchased  the 
interest  of  McClanahan  and  others  in  this  lease,  and  that  sub- 
sequently the  Rorer  Iron  Company,  relying  upon  the  same 
assurances  of  compromise,  purchased  the  said  interest.  Now, 
this  statement  may  be  viewed  in  various  lights.  If  Coit  and 
the  Rorer  Iron  Company  had  been  informed  of  this  transac- 
tion, they  would  have  known,  or  might  have  learned,  that  the 
transaction  was  merely  inchoate, — that  the  suit  had  not  been 
dismissed  or  the  order  paid;  and  so  they  were  guilty  of  laches, 
and  must,  as  the  amendment  to  the  bill  says,  "take  the  lease 
subject  to  the  infirmities  of  the  title  of  the  lessees,  Lewis  and 
Preston." 

The  corporation's  answer  does  not  tell  us  who  it  was  that 
informed  Coit  that  this  suit  had  "been  compromised  and  set- 
tled," or  on  whose  "same  assurances  of  compromise  "  the  com- 
pany relied.  It  is  not  intimated  that  the  complainants,  or 
either  of  them,  gave  that  information  or  made  those  assur- 
ances. Had  the  company  averred  and  proved  that  the  com- 
plainants so  informed  Coit,  or  so  assured  the  company,  the 
case  might  have  been  different.  But  there  is  no  such  aver- 
ment and  no  such  proof.  Coit  was  not  examined  as  a  witness, 
and  no  witness  hints  anything  of  the  kind,  nor  even  that  Coit 
ever  saw  J.  M.  Trout  or  the  note  to  his  counsel.  The  fair 
inference  is,  that  Preston  and  his  co-tenants  furnished  the 
information  and  made  the  assurances.  Preston  was  a  party, 
and  knew  this  suit  had  not  been  dismissed.  J.  M.  Trout  and 
wife  cannot  be  held  responsible  for  information  given  Coit,  or 
for  assurances  made  to  the  Rorer  Iron  Company  by  Preston 
and  his  co-tenants.  A  declaration  made  to  one  man  can  sel- 
dom be  made  to  influence  another,  who  is  absent  when  it  is 
made,  so  as  to  bind  the  declarant  as  by  estoppel,  —  because  it 
would  be  merely  secondary,  and  would  only  serve  to  put  the 
absent  man  on  inquiry,  and  to  make  it  his  duty  to  seek  in- 
formation from  the  primary  source.  In  this  instance,  inquiry 
would  necessarily  have  disclosed  the  utter  untruthfulness  of 
the  information. 

Preston's  co-grantors,  Chapman  and  F.  Rorer,  knew  the 
transaction  was  merely  executory.  All  that  were  interested, 
including  Coit,  had  heard  of  the  suit,  and  were  put  upon  in- 
quiry.  Full  information  as  to  whether  the  suit  was  dismissed, 
or  merely  continued,  was  easy  of  access.     There  were  Trout 
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and  his  counsel,  Ballard,  and  the  public  records.  Inquiry  is 
the  purchaser'p  duty,  and  he  is  afifected  with  all  knowledge  he 
would  have  obtained  had  he  opened  his  eyes  and  ears  and 
done  his  duty:  Wood  v.  Krehbs,  30  Gratt.  715.  If  Rorer  was 
the  company's  president  when  it  made  the  purchase  and  re- 
ceived the  conveyance,  he  was  the  more  bound  to  ascertain 
the  true  status  of  the  suit,  the  pendency  and  object  of  which 
he  so  well  knew.  The  record  does  not  show  that  J.  M.  Trout 
ever  saw  or  heard  of  Coit,  or  communicated  with  him  in  any 
way,  or  did  or  said  aught  in  his  presence,  or  elsewhere,  with 
design  to  induce  him  to  do  any  act.  Coit  makes  no  such 
charge;  nor  does  he  testify  to  or  allege  any  fact  from  which 
such  a  charge  could  be  inferred.  Nor  has  he  complained  of 
the  decree  here  in  question.  He  was  not  a  complete  pur- 
chaser, never  having  paid  the  entire  purchase-money,  and 
could  not  and  did  not  make  the  defense  of  "  purchaser  for 
value  without  notice."  In  fact,  he  made  no  real  defense  of 
any  kind.  Nor  is  it  averred  or  proved  that  the  appellees, 
Trout  and  wife,  had  any  communication  with  the  appellant 
company  at  any  time. 

On  behalf  of  the  appellant,  it  is  insisted  that  its  claim  to 
favorable  consideration  is  much  enhanced  on  account  of  the 
magnitude  of  its  outlays.  But  the  record  shows  that  the  ap- 
pellant bought  the  Trout  lease,  with  much  other  mineral 
property,  in  January,  1883,  after  the  institution  of  this  suit, 
which  was  brought  in  August,  1882,  to  annul  that  lease  which 
the  lessees  had  fastened  upon  the  land  of  the  lessors,  the  ap- 
pellees here,  only  for  their  own  speculative  purposes;  and  that 
the  appellant  became  the  purchaser  of  said  lease,  with  full 
notice  of  the  pendency  of  the  suit,  and  of  its  object;  and  that 
in  fact  all  that  the  appellan-t  did  was  done  after  such  notice. 

This  Trout  lease  was  only  a  very  small  part  of  the  appel- 
lant's purchase.  The  ownership  of  this  lease  could  by  no 
means  have  been  the  inducement  to  build  its  short  line  of 
railroad,  because  the  railroad  was  begun  before  the  purchase 
of  the  lease.  At  all  events,  no  part  of  the  railroad  has  ever 
been  built  on  the  Trout  land,  and  no  expense  has  been  in- 
curred either  by  the  original  lessees  or  their  alienees  in  min- 
ing ore  upon  it.  In  fact,  the  fair  conclusion  from  all  the 
evidence  is,  that  the  numerous  other  leases  and  mineral  prop- 
erties embraced  in  the  appellant's  purchase  of  18th  of  Janu- 
ary, 1883,  were  the  real  inducements  to  the  outlays  made,  and 
that  the  Trout  lease  was  included  in  the  purchase  and  convey- 
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ance,  at  a  venture  for  what  it  might  he  worth.  We  are  there- 
fore of  opinion  that  the  circuit  court  did  not  err  in  not  holding 
that  the  complainants  were  estopped  from  prosecuting  this 
suit. 

In  the  view  taken  of  this  case,  there  is  no  occasion  for  pass- 
ing on  the  alleged  error  of  the  court  helow  in  excluding  the 
testimony  of  certain  witnesses,  as  the  admission  of  the  testi- 
mony could  not  have  affected  the  result.  In  fact  the  case  has 
been  considered  in  the  light  of  all  the  evidence  offered  by  the 
defendants  in  the  court  below.  There  being,  then,  no  error  in 
the  record  of  which  the  appellant  can  complain,  ordinarily  the 
case  would  here  close  with  a  simple  aflBrmance  of  the  decree 
appealed  from;  but  the  appellees.  Trout  and  wife,  insist  that 
the  said  decree  is  erroneous  as  to  them,  and  ask  that  this  court 
will,  under  the  ninth  rule,  consider  the  whole  record,  and  so 
amend  the  decree  as  to  make  it  as  it  should  have  been  entered 
by  the  said  circuit  court. 

The  appellees,  however,  claim  that  the  court  below  erred  in 
excepting  from  the  operation  of  its  decree  canceling  the  lease 
executed  by  them  to  Lewis  and  Preston,  April  29,  1881,  one 
undivided  half  thereof,  thus  allowing  the  Rorer  Iron  Company 
the  full  benefit  of  the  defense  of  "  purchaser  for  value  without 
notice,"  though  that  company  had  not  set  up  that  defense, 
either  by  its  petition,  or  by  answer  or  plea,  as  required  by  the 
settled  rule  of  practice. 

It  cannot  at  this  day  be  questioned  that  a  purchaser  for 
value  without  notice,  actual  or  constructive,  having  obtained 
a  conveyance,  will  not  be  affected  by  a  latent  equity,  whether 
by  lien  or  encumbrance,  or  trust  or  fraud,  or  any  other  claim; 
and  that  a  grantee  from  such  a  purchaser  stands  in  the  same 
position  as  his  grantor,  though  affected  with  notice  at  the  time 
of  the  grant.  Such  purchaser  must,  however,  be  a  complete 
purchaser;  that  is,  he  must  have  purchased  for  a  valuable 
consideration,  actually  paid  the  entire  purchase-money,  and 
received,  or  be  entitled  to  receive,  a  conveyance  before  such 
notice.  The  burden  rests  on  him  who  sets  up  this  defense  to 
prove  these  three  things,  and  the  proof  of  payment  must  be 
actual,  the  mere  recital  of  payment  in  the  deed  being  insuffi- 
cient. And  the  burden  of  affecting  such  a  purchaser  with 
notice  of  the  equity  rests  on  the  plaintiff:  2  Minor's  Insti- 
tutes, 877,  878;  2  Lead.  Cas.  Eq.  22,  33,  62,  100;  1  Story's  Eq. 
Jur.,  sec.  410;  Carter  v.  Carter,  21  Gratt.  241;  Lamar  v.  Hahy 
79  Va.  147.     But  it  is  equally  clear  that  in  order  to  enable  a 
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defendant  to  avail  himself  of  the  benefit  of  this  defense  of 
"  purchaser  for  value  without  notice,"  he  must  have  Bet  up  the 
same  by  his  plea  or  by  his  answer;  because  a  court  of  equity 
can  only  decree  on  the  case  made  by  the  pleadings,  though  the 
evidence  may  show  a  right  to  further  relief:  Mundy  v.  Vawter, 
3  Gratt.  495;  Kent  v.  Kent,  82  Va.  205;  Kerr  on  Fraud  and 
Mistake,  370,  371,  note,  where  that  author  says:  "A  defend- 
ant who  puts  in  an  answer,  but  does  not  set  up  the  defense  of 
purchaser  for  value  without  notice,  cannot  afterwards  set  up 
that  defense."  Therefore,  in  order  to  enable  a  court  of  equity 
to  give  a  defendant  the  advantage  of  such  defense,  it  is  essen- 
tial that  he  put  it  in  issue  by  his  pleadings;  otherwise  tho 
court  cannot  consider  and  allow  it,  although  the  evidence  may 
show  that  he  could  have  maintained  that  defense  hjad  he  set 
it  up  by  his  plea  or  by  his  answer. 

In  Downman  v.  Rust,  6  Rand.  660,  Carr,  J.,  said:  "  A  pur- 
chaser who  claims  to  be  a  purchaser  for  value  without  notice 
must  expressly  deny  notice  in  his  answer,  though  it  is  not 
charged  in  the  bill.  This  is  settled  law."  And  in  Tomkins  v. 
Mitchell,  2  Rand.  430,  this  court  laid  down  the  same  rule  in 
nearly  the  same  language. 

In  the  English  notes  to  Basset  v.  Nosworthy,  2  Lead.  Cas.  Eq. 
25,  it  is  said  by  the  annotators:  "Notice  must  be  denied, 
whether  charged  in  the  bill  or  not";  citing  Aston  v.  Curgouy 
Weston  v.  Berkeley,  and  Brace  v.  Duchess  oj  Marlborough,  3  P. 
Wms.  244,  491.  And  in  the  American  notes  to  the  same  case, 
at  page  100,  the  annotators  say:  "Notice  must  be  denied  ex- 
plicitly, whether  it  is  or  is  not  averred  in  the  bill,  in  order  to 
put  the  fact  in  issue,  and  to  enable  the  opposite  party  to  estab- 
lish the  existence  of  notice  by  proof";  citing  Sams  v.  Fly,  7 
Paige,  422,  424;  Moore  v.  Clay,  7  Ala.  742,  751;  Downing  v. 
Smith,  3  Johns.  Ch.  345,  etc. 

In  Johnson  v.  Toulmin,  18  Ala.  50,  it  was  held  that  "  where 
defense  of  purchaser  for  value  without  notice  is  relied  on,  no- 
tice must  be  denied  fully  and  particularly,  though  it  be  not 
charged  in  the  bill." 

In  Doussell  v.  Ki7ig,  7  Leigh,  393,  this  court,  per  Carr,  J., 
said  that  "the  defense  of  purchaser  for  value  without  notice 
may  be  made  by  answer  as  well  as  by  plea."  And  in  the  same 
case.  Tucker,  P.,  at  page  401,  said:  "In  the  present  case  the 
defendants  allege  that  King's  purchase  and  acquisition  of  title 
were  without  notice  of  the  plaintiff's  claim.  The  allegation  is, 
indeed,  set  forth  in  the  answer,  and  not  by  way  of  plea;  but 
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the  industry  of  my  brother,  Carr,  has  presented  a  train  of  au- 
thorities which  show  that  the  defense  may  well  be  insisted  on 
by  way  of  answer."  This  decision  plainly  implies  that  this 
defense  must  be  set  up  either  by  plea  or  by  answer,  and  that 
if  Bet  up  by  neither,  it  cannot  be  made  by  mere  proof:  2  Lead. 
Cas.  Eq.  102;  1  Barbour's  Chancery  Practice,  375. 

To  further  multiply  authorities  to  sustain  a  rule  of  chancery 
practice  so  thoroughly  well  established  as  that  which  requires 
a  defendant  to  deny  notice  of  the  plaintiff's  claim  by  plea  or 
answer,  even  if  notice  be  not  charged  in  the  bill,  might  justly 
be  considered  as  superfluous.  But,  in  argument,  counsel  for 
the  appellant  deny  the  existence  of  the  rule,  or  at  least  its  ap- 
plication to  the  case  in  hand;  and  the  postulate  of  Carr,  J,,  in 
Downman  v.  Rust,  supra,  was  characterized  as  "a  mere  dictum, 
not  deciding  the  point";  and  Carlcrx.  AUcn,  supra,  is  cited  as 
authority  for  their  contention.  Tliis  is  a  clear  misapprehen- 
sion of  counsel.  That  case  was  wholly  unlike  the  case  here. 
It  was  a  bill  to  impeach  a  decree  confirming  a  judicial  sale  of 
a  lunatic's  land,  on  the  ground  that  the  sale  to  the  nominal 
purchaser  was  "a  sham,"  and  the  coinmittee  of  the  lunatic 
was  the  real  purchaser,  who,  by  express  statute,  was  forbidden 
to  become  such  purchaser.  And  in  discussing  the  pleadings  in 
that  case.  Christian,  J.,  in  delivering  the  unanimous  opinion 
of  the  court,  said:  '*  But  she  does  not  pretend  to  allege,  in  any 
form,  in  a  bill  of  unusual  length,  that  either  Garrett  or  Barks- 
dale  had  any  notice  of  the  fact  upon  which  she  relies  to  im- 
peach the  decree,  to  wit,  that  Carter,  and  not  Chapman,  was 
the  real  purchaser;  and  that  under  the  statute  the  sale  was 
therefore  void.  No  notice  to  them,  actual  or  constructive,  is 
charged  in  the  bill.  Nor  is  there  anything  in  the  proceedings 
or  decree  which  she  seeks  to  impeach  which  could  possibly 
bring  home  to  them  knowledge  of  the  alleged  legal  fraud." 
Thus,  so  far  from  there  being  in  the  case  of  Carter  v.  Allen, 
supra,  anything  to  the  contrary,  that  case  expressly  refers  to 
the  rule  under  consideration,  and  fully  recognizes  and  sus- 
tains it. 

No  further  comment  on  Carter  v.  Allen,  supra,  can  be  neces- 
sary. The  rule  in  question  is  in  reality  elementary.  It  grows 
logically  out  of  the  fact  that  the  defense  of  "  purchaser  for 
value  without  notice,"  however  presented,  whether  by  plea  or 
by  answer,  is  manifestly  a  confession  and  avoidance  of  tl;ie 
plaintiff's  claim, — the  avoiding  part  being  strictly  aflfirmative 
matter. 
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In  Boone  v.  Chiles,  10  Pet.  211,  the  supreme  court  of  the 
United  States,  treating  of  this  defense,  said:  "It  is  setting  up 
new  matter  not  in  the  bill;  a  new  case  is  presented,  not  re- 
sponsive to  the  bill,  but  one  founded  on  a  right  and  title 
operating,  if  made  out,  to  bar  and  avoid  the  plaintiff's  equity, 
which  must  otherwise  prevail.  The  answer  setting  it  up  is  no 
evidence  against  the  plaintiff,  who  is  not  bound  to  contradict 
or  rebat  it." 

In  the  case  at  bar,  the  complainants  file  their  bill  against 
their  lessees,  alleging  that  they  procured  the  deed  of  lease 
through  fraud.  The  appellant,  the  Rorer  Iron  Company,  filed 
its  petition  reciting  the  lease  and  the  intermediate  alienations 
whereby  it  became  its  sole  owner,  insisting  that  by  J.  M. 
Trout's  promise  to  dismiss  the  suit  the  complainjints  were 
estopped  to  prosecute  the  same,  and  praying  that  itself  and 
the  intermediate  alienees  be  made  parties.  The  bill  was 
amended,  making  these  alienees  parties,  and  charging  them 
with  acquiring  the  lease  subject  to  all  the  infirmities  of  tho 
title  of  the  original  lessees.  The  company  answered,  again 
reciting  the  lease,  giving  the  lessees'  version  of  its  execution, 
insisting  on  the  alleged  estoppel,  and  stating  that  Coit  had 
been  informed  that  the  suit  had  been  settled,  and  that  he  had 
purchased  the  lease,  and  that  itself,  the  appellant  company, 
relying  on  the  same  assurances,  had  purchased  it  from  him 
and  made  its  outlays.  But  nowhere  does  the  company's  an- 
swer set  up  the  defense  of  "  purchaser  for  value  without  no- 
tice," whether  by  reason  of  itself  being  such  purchaser,  or  by 
reason  of  its  being  the  grantee  of  such  purchaser.  And  yet  it 
is  insisted  for  the  appellant,  and  was  held  by  the  circuit  court, 
that  the  said  company  could  avail  itself  of  such  defense,  al- 
though it  had  not  set  it  up. 

In  fact,  the  record  discloses  that  the  very  idea  of  such  de- 
fense never  occurred  to  said  company.  And  very  naturally 
the  idea  did  not  occur  to  it,  not  only  because,  as  appears  as 
well  from  its  own  admissions  as  from  the  evidence,  it  did 
itself  have  notice  of  the  complainants'  claim,  but  also  be- 
cause of  the  fact — seemingly  well  known  to  the  company 
through  its  president — that  all  the  intermediate  alienees  had 
Buch  notice,  or  at  least  had  ample  opportunity  of  acquiring  it, 
from  the  very  peculiar  nature  of  this  transaction  and  its  at- 
tendant circumstances. 

First,  it  was  a  mere  lease  for  years — not  a  conveyance  in 
fee — of  land,  the  consideration  whereof  was  a  rent  payable 
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out  of  the  land  in  the  shape  of  a  bonus  on  every  ton  of  ore 
mined  thereon ;  secondly,  the  admitted,  visible,  and  notorious 
circumstance  that  from  the  date  of  the  lease  up  to  the  day 
before  the  deposition  of  the  stockholder  and  alienee,  McClana- 
han,  in  November,  1883, — long  after  the  dates  of  all  the  con- 
veyances,— no  ore  had  been  mined  on  Trout's  land  under  this 
lease;  and  thirdly,  the  additional  well-known  circumstance 
that  the  lessees,  Lewis  and  Preston,  were  not  in  possession  of 
the  leased  premises  when  they  conveyed  the  same  to  these 
alienees.  These  things  surely  were  enough  to  put  any  pru- 
dent intended  purchaser  on  inquiry,  which  inquiry  it  was 
their  duty  to  make  before  purchasing  the  lease,  and  which  in- 
quiry, had  it  been  made,  could  not  have  failed  to  discover  to 
them  all  about  the  plaintiffs'  claim. 

It  is  well-settled  law  that  whatever  puts  a  purchaser  on 
inquiry  is  equivalent  to  notice.  Possession  of  the  property  by 
a  person  other  than  the  vendor  is  universally  regarded  as  suffi- 
cient to  put  a  purchaser  on  inquiry,  and  to  affect  him  with 
knowledge  of  the  claims  of  the  possessor:  Baynard  v.  Norris, 
5  Gill,  468;  46  Am.  Dec.  647;  Pendleton  v.  Fay,  2  Paige,  202; 
Graff  Y.  Castleman,  5  Rand.  207;  16  Am.  Dec.  741;  Baxter  v. 
Sewell,  3  Md.  341;  Wood  v.  Krehbs,  30  Gratt.  708.  "  Posses- 
sion of  land  is  notice  of  the  possessor's  claim  to  it,  because  the 
tenant  must  abide  by  his  answers  to  the  interrogations  of  one 
about  to  buy":  2  Lead.  Gas.  Eq.  50,  100, 180,  and  Mr.  Jus- 
tice Baldwin  in  Boone  v.  Chiles,  supra. 

There  can  be,  then,  no  reason  for  hesitating  as  to  the  pro- 
priety of  holding  that  the  inferences  necessarily  deducible 
from  theie  pregnant  circumstances  are  more  than  sufficient  to 
affect  with  notice  the  four  grantors,  McClanahan,  Chapman, 
Rorer,  and  Green,  the  fifth  grantor  being  Preston.  The  an- 
swer, containing  only  affirmative  matter  not  responsive  to  any 
allegation  in  the  bill,  can  furnish  no  evidence  to  support  the 
testimony  of  the  single  witness.  Chapman,  who,  speaking  for 
himself  alone,  denied  that  he  had  such  notice. 

The  others,  except  Green,  who  did  not  make  oath  to  or  sign 
the  answer,  were  all  examined  as  witnesses  for  the  appellant, 
but  were  not  questioned  on  the  point  of  notice.  Rorer,  it  is 
admitted,  was  not  a  complete  purchaser.  Preston,  the  origi- 
nal lessee,  of  course  had  notice.  All  five  were  tenants  in 
common.  The  conclusion  is  irresistible  that  all  of  them  were 
alike  aware  of  the  complaints  of  Trout  against  his  lessees, 
Lewis  and  Preston. 
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And  now  recurring  to  the  answer  of  McClanahan,  Rorer, 
Chapman,  and  Green,  whereby  they  did  attempt  to  present, 
but  in  their  own  behalf  only  (for  they  made  no  allusion  what- 
ever either  to  Coitor  to  the  Rorer  Iron  Company),  the  defense 
of  purchaser  for  value  without  notice,  it  has  been  seen  that 
that  answer  was  insufficient  for  that  purpose,  even  if  it  had 
been  clearly  established  by  proof,  inasmuch  as  it  omitted  to 
make  the  essential  averment  that  at  the  time  of  the  execution 
of  the  conveyances  to  these  respondents  their  grantors  were  in 
possession  of  the  premises  conveyed.  In  Baynard  v.  Norris, 
supra,  the  supreme  court  of  Maryland  said:  "It  cannot,  at 
this  late  day,  be  doubted  that  a  defendant,  being  a  bona  fide 
purchaser  for  value  without  notice,  can  defend  himself  against 
a  complainant  asserting  a  prior  equitable  claim,  by  way  of 
answer  as  well  as  by  the  usual  plea  in  bar  founded  upon  such 
a  purchase.  But  to  render  such  a  defense  available  at  the 
trial,  the  answer  must  contain  an  averment  of  every  material 
fact  requisite  to  sustain  such  a  plea  if  demurred  to.  Does  the 
answer  of  Morris  and  Jones  contain  all  such  material  aver- 
ments? is  therefore  the  obvious  inquiry  to  be  made  in  this  case. 
It  does  sufficiently  state  some  of  the  facts  indispensable  to 
Buch  a  plea,  to  wit,  the  transfer  of  the  legal  title,  the  bona  fides 
of  the  transaction,  a  valuable  consideration  paid,  and  its  pay- 
ment before  they  had  notice  of  the  plaintiflf's  claim.  But  the 
answer  has  omitted  to  state  one  essential  fact,  to  wit,  that  the 
grantor  was  at  the  time  of  the  conveyance  possessed  of 
the  premises  conveyed";  and  cited  Equity  Draftsman,  449; 
3  Sugden  on  Vendors,  345,  346;  Daniels  v.  Davidson,  16  Ves. 
247. 

In  Boone  v.  Chiles,  supra,  the  supreme  court  of  the  United 
States,  speaking  of  this  defense,  said:  "In  setting  it  up  by 
plea  or  answer,  it  must  state  the  deed  of  purchase,  that  the 
vendor  was  in  possession,"  etc.  All  the  authorities  seem  to 
concur  in  holding  that  if  the  purchaser  does  not  file  his  plea, 
but  submits  to  answer,  he  must  answer  fully  setting  up  the 
esbentials  of  the  plea:  2  Lead.  Cas.  Eq.  26,  27;  1  Barbour's 
Chancery  Practice,  375,  386,  note  3;  4  Minor's  Institutes,  old 
ed.,.  1177.  And  they  fully  sustain  the  position  taken  here, 
that  the  answer  of  these  intermediate  grantors  of  the  Rorer 
Iron  Company  does  not  sufficiently  set  up  the  plea  of  pur- 
chaser for  value  without  notice,  even  in  their  own  behalf,  and 
of  course  it  could  avail  naught  in  behalf  of  said  company,  to 
which  it  makes  no  allusion,  and  which  did  not  even  atten^pt 
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to  set  up  sucli  defense  for  itself,  or  to  refer  to  the  answer  of  iU 
co-defendants. 

The  defense,  then,  of  purchaser  for  value  without  notice  was 
not  put  in  issue  by  the  pleadings  in  this  cause.  And  even  if 
the  evidence  had  clearly  proved  —  which  it  did  not  do  —  that 
the  defendants,  or  any  of  them,  could  have  maintained  such 
defense  as  to  the  whole,  or  as  to  any  part  of  the  Trout  lease, 
yet  the  court  below  could  not  award  relief  on  such  ground,  in- 
asmuch as  it  was  bound  to  confine  its  decree  to  the  case  mado 
by  the  pleadings.  "A  party  is  not  allowed  to  state  one  case 
in  a  bill  or  answer,  and  make  out  a  different  one  by  proof,'^ 
says  Mr.  Justice  Baldwin,  in  Boone  v.  Chiles,  supra. 

For  these  reasons  we  are  clearly  of  opinion  that  though  the 
circuit  court  did  not  in  its  decree  complained  of  commit  any 
error  of  which  the  appellant  can  complain,  j-et  it  did  err  in 
excepting  from  cancellation  the  one  undivided  half  of  the 
lease  which  the  appellees,  Trout  and  wife,  executed  on  tliG 
29th  of  April,  1881,  to  Lewis  and  Preston,  and  which  passed 
from  them  to  McClanahan  and  others  through  Coit  to  the  ap- 
pellant, and  in  decreeing  that  McClanahan,  Chapman,  and 
Green  recover  of  the  complainants  their  costs  by  them  in  that 
court  about  their  defense  in  that  behalf  expended;  and  that 
for  this  error  the  said  decree  must  be  reversed  in  favor  of  the 
said  appellees.  Trout  and  wife,  and  be  amended  and  corrected 
so  that  it  will  operate  to  cancel  the  said  entire  lease,  with 
costs  to  the  appellees,  and  that  the  same,  so  amended  and  cor- 
rected, be  aflfirmed. 

Decree  amended  and  aflBrraed. 


False  Repbesentations  Which  Operate  as  an  Inducement  to  enter 
into  the  contract  will  operate  toav^oid  it:  Henderson  v.  San  Antonio  etc.  li.  /?. 
Co.,  67  Am.  Dec.  675;  Rimer  v.  Dugan,  77  Id.  687,  and  notes. 

Estoppel  in  Pais  is  Defined  in  Weinstein  v.  National  Dank,  5  Am.  St. 
Rep.  23,  and  note  28. 

Erroneous  Rejection  of  Evidence  Which  could  not  Affect  Result  is 
not  ground  for  reversal  of  judgment:  Kisling  v.  Shaw,  91  Am.  Dec.  045,  and 
note. 

Defense  of  Bona  Fide  Purchaser  must  ue  Pleaded,  and  must  be  set 
forth  with  certainty  and  particularity:  Cummin [js  v.  Coleman,  62  Am.  Deo. 
402;  Evaris  v.  Agnes,  65  Id.  314;   Weber  v.  Rothschild,  15  Or.  385. 

Possession  bt  Person  Other  than  Vendor  is  Sufficient  to  put  pur- 
chaser on  inquiry:  See  Knapp  v.  Bailey,  1  Am.  St.  Kcp.  295,  and  note. 
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YaUGHT   V.  ElDEE. 

18S  YIBGINIA,  669.J 

JjoxH  OF  Monet  to  Debtor  to  Pat  UstrRiotrs  Debt  with  is  not  affected 
with  the  illegality  in  the  tisnrious  loan,  where  +he  secnrity  for  that  loaa 
ia  satisfied  and  extinguished,  and  that  for  the  new  loan  is  given  npon  a 
new  consideration,  and  is  a  wtiuUy  different  and  distinct  obligation, 
even  though  the  lender  knows  that  the  original  loan  was  usnriona  and  is 
aware  of  the  borrower's  object  in  obtaining  the  new  loan. 

To  Dent  Continuance,  on  Motion  to  Dissolve  iNjuNcnoN  Restrain- 
ING  Sale,  is  Ehrob,  where  the  motion  for  snch  continuance  is  made 
by  the  complainant  to  enable  him  to  complete  his  proofs,  and  is  sup- 
ported by  an  affidavit  to  the  effect  that  he  has  additional  and  material 
evidence  to  take  in  the  case,  which  will  show  that  the  notice  of  sale  ia 
defective,  and  which,  up  to  thi^  time,  he  has  been  unable  to  take,  al- 
though  he  has  used  due  diligence  in  perfecting  hia  proofs. 

Bill  to  enjoin  a  sale.    The  opinion  states  the  case. 

F.  S,  Blair,  for  the  appellant. 

Crocket,  Holhroolc,  and  Thomas,  for  the  appellees. 

Lewis,  President.  That  every  security  for  a  usurious  debt, 
however  often  renewed,  is  affected  by  the  original  illegal  con- 
sideration, is  a  proposition  well  established  and  undisputed: 
DraWs  Ex'r  v.  Chandler,  18  Gratt.  909;  98  Am.  Dec.  762; 
Walker  v.  Bank  of  Washington,  3  How.  62.  In  the  present 
case,  however,  as  presented  by  the  record,  we  agree  with  the 
circuit  judge  that  whatever  may  have  been  the  nature  of  the 
transactions  between  the  appellant  and  Lambert,  which  are 
charged  to  have  been  usurious,  the  vice  of  usury  does  not 
enter  into  the  transactions  between  the  appellant  and  Fisher. 
Indeed,  the  bill — to  which  there  was  a  demurrer — does  not 
charge,  in  terms,  that  the  Fisher  debt  is  tainted  with  usury, 
but  charges  that  Fisher  assumed  the  payment  of  the  Lambert 
debt  with  knowledge  of  its  usurious  nature.  It  also  charges 
that  Fisher  "  offered  to  purchase  "  the  Lambert  debt,  but  it 
does  not  charge  that,  in  point  of  fact,  he  did  purchase  it,  or 
that  he  acquired  any  interest  in  it.  True,  it  is  charged  that 
the  Lambert  and  the  Fisher  debts  are  the  same, — that  the  lat- 
ter is  merely  a  substitution  or  renewal  of  the  former.  But  this 
is  a  conclusion  not  warranted  by  any  facts  set  forth  in  the  bill. 
Hence,  there  was  no  error  in  not  directing  an  issue  under  the 
statute  to  try  whether  or  no  the  Fisher  debt  is  usurious,  since 
there  is  nothing  in  the  bill  upon  which  such  an  issue  could 
have  been  properly  directed:  Code  1873,  c.  137,  sec.  12. 

Am.  St.  Eep.,  Vol.  V. —20 
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This  is  conclusive  of  the  case  upon  the  question  of  usury. 
And  if  we  look  into  the  evidence,  the  deposition  of  the  appel- 
lant himself  negatives  the  position  taken  in  the  petition  for 
appeal,  and  shows  the  following  facts:  That  on  the  17th  of 
July,  1883,  he  was  indebted  to  Lambert  in  a  sum  amounting 
to  about  $1,500,  evidenced  by  bond,  the  payment  of  which 
was  secured  by  a  deed  of  trust  on  a  tract  of  land  in  Wythe 
County;  that  Lambert  being  about  to  enforce  the  deed  of 
trust,  he  (the  appellant)  applied  to  Fisher,  who  was  a  stranger 
to  the  original  transaction,  for  a  loan,  and  thereupon  took  from 
him  an  assignment  of  certain  notes  and  bonds  held  by  Fisher 
on  Lambert,  which  aggregated  the  sum  of  $1,496,  and  at  the 
same  time  received  from  Fisher  four  dollars  in  money,  making 
in  all  the  exact  sum  of  $1,500;  that  for  this  sum  he,  on  the 
same  day,  executed  his  bond  to  Fisher,  payable  two  years 
after  its  date,  and  bearing  six  per  cent  interest,  and  secured 
the  same  by  a  deed  of  trust  on  the  tract  of  land  above  men- 
tioned. And  in  answer  to  a  direct  question  he  says,  emphat- 
ically: "I  do  not  claim  that  there  was  usury  between  me  and 
Mr.  Fisher.  I  only  claim  there  was  usury  between  me  and 
Lambert."  He  also  testifies  that  the  notes  and  bonds  he 
got  from  Fisher  "went  to  satisfy  the  Lambert  debt,"  and  that 
he  paid  it.  He  does  not  say  that  there  was  any  purchase  or 
assignment  of  the  debt,  or  that  Lambert  was  a  party  to  the 
transactions  between  himself  and  Fisher,  or  that  the  latter 
acquired  any  interest  whatever  in  the  debt;  and  the  presump- 
tion is,  though  he  does  not  say  so,  that  the  bond  evidencing 
the  debt  was  surrendered  and  canceled,  —  all  of  which  shows 
that  the  debt  was  satisfied  and  extinguished,  and  that  the 
Fisher  bond  was  given  upon  a  new  consideration,  and  is  a 
wholly  difierent  and  distinct  obligation.  Nor  does  the  fact  that 
Fisher  had  notice  that  the  debt  was  usurious,  and  that  he  was 
aware  of  the  appellant's  object  in  taking  the  assignment  of 
the  notes  and  bonds  above  mentioned,  alter  the  case  in  the 
slightest  degree.  This  is  too  plain  to  require  discussion:  Coff- 
man  and  Bruffy  v.  Miller  &  Co.,  26  Gratt.  698;  Drake's  Ex'r  v. 
Chandler,  18  Id.  909;  98  Am.  Dec.  762. 

We  are  of  opinion,  however,  that  there  was  error  in  over- 
ruling the  motion  of  the  complainant  to  continue  the  case  to 
enable  him  to  complete  his  proofs.  Upon  this  point  the  re- 
cord shows  that  on  the  twenty-eighth  of  January,  1887,  the 
further  taking  of  testimony  was  continued  by  consent  of 
parties  until  the  thirty-first  of  the  same  month,  and  that  on 
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the  twenty-ninth  of  the  same  month  the  motion  to  dissolve 
the  injunction,  theretofore  awarded  to  restrain  the  advertised 
Bale  of  the  land  under  the  Fisher  deed  of  trust,  was  heard, 
pursuant  to  notice,  by  the  circuit  judge  in  vacation;  that  the 
complainant  appeared  and  moved  to  continue  the  motion  un- 
til the  hearing  at  the  following  (March)  term,  calling  attention 
to  the  agreement  to  continue  the  taking  of  testimony  to  a 
future  day,  and  further  supporting  his  motion  by  affidavit  to 
the  effect  that  he  had  additional  and  material  evidence  to 
take  in  the  cause,  which  up  to  that  time  he  had  been  unable 
to  take,  although  he  had  used  due  diligence  in  perfecting  his 
proofs.  The  motion  to  continue,  however,  was  overruled,  and 
the  injunction  was  dissolved,  because,  as  recited  in  the  order, 
"  it  appears  from  the  bill,  as  well  as  the  testimony  of  the  com- 
plainant, that  the  transactions  between  the  complainant  and 
Fisher  were  not  usurious,  whatever  may  have  been  the  nature 
of  the  transactions  between  the  complainant  and  Lambert." 

This  would  be  good  ground  for  dissolving  the  injunction  if 
the  bill  had  prayed  for  relief  on  the  ground  of  usury  alone. 
But  such  is  not  the  case.  A  copy  of  the  Fisher  deed  of  trust 
is  exhibited  with  the  bill,  from  which  it  appears  that  it  was 
Btipulated  in  the  deed  that  a  sale  under  it  shall  not  be  made 
until  after  thirty  days'  notice  of  the  time,  place,  and  terms  of 
Bale  shall  have  been  given  by  posting  notices  at  the  front  door 
of  Wythe  court-house,  "  and  in  such  other  manner  as  the  said 
Vaught  [the  complainant]  may  desire."  And  the  bill  alleges, 
as  one  of  the  grounds  upon  which  an  injunction  is  prayed  for, 
that  only  one  notice  of  the  proposed  sale  had  been  posted,  and 
that  at  the  front  door  of  the  court-house,  eighteen  miles  distant 
from  the  land,  and  that  "  the  complainant  had  no  knowledge 
of  the  proposed  advertisement,  and  was  not  consulted  in  re- 
gard to  the  same." 

This  allegation  is  not  denied  in  the  answers,  and  if  it  shall 
be  established  by  proof,  the  facts  alleged  will  entitle  the  com- 
plainant to  an  injunction  to  prevent  the  sale  until  proper 
notice  shall  have  been  given.  For,  under  the  terms  of  the 
deed,  the  complainant  has  the  right  to  give  reasonable  direc- 
tions as  to  the  manner  of  advertising  notice  of  sale,  and  hence 
.there  can  be  no  proper  advertisement  until  he  has  had  the 
opportunity  of  exercising  the  privilege  in  respect  thereto  stip- 
ulated for  in  the  deed.  The  motion  to  continue  ought,  there- 
fore, to  have  been  granted,  and  for  this  error  the  decree  must 
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be  reversed,  the  injunction  reinstated,  and  the  cause  remanded 
for  further  proceedings,  in  conformity  with  this  opinion. 
Decree  reversed.  

What  Contracts  are  Usurious  is  the  subject  of  the  notes  to  Dans  t. 
Cfarr,  55  Am.  Dec.  391-400,  and  to  Sylvester  v.  Stoan,  81  Id.  736-738. 

RiouT  TO  CoMTHTUABCES  IN  CiYiL  CAUSES  is  foUy  discnssed  in  the  not« 
to  Stevetuon  v.  Shenoood,  74  Am.  Dec.  141-151. 


Nagleb  V.  Alexandria  and  Feedeeicksbueq 
Kailway  Company. 

[83  ViBGINIA,  7OT.J 

Bailsoad  Company  cannot  Evade  its  Legal  Liabilitt  tor  Injuries 
Caused  by  Negligent  Operation  of  its  road  by  voluntarily  conveying 
and  surrendering  indefinitely  to  mortgage  trustees  of  its  own  selection 
its  road  and  franchises,  where  there  is  no  statutory  provision  authorize 
ing  or  regulating  the  transfer  and  surrender. 

Trespass  on  the  case.    The  opinion  states  the  facts. 

S.  F.  Beach  and  John  M.  Johnson,  for  the  plain  tiflP  in  error. 

Francis  L.  Smith,  for  the  defendant  in  error. 

Fauntleroy,  J.  This  action  is  trespass  on  the  case,  to  re- 
cover damages  from  the  defendant  for  the  destruction  of  the 
plaintiflf's  property  by  fire  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company's  agents  and  servants. 
There  was  a  demurrer  to  the  evidence,  and  damages  to  the 
amount  of  eighteen  hundred  dollars  were  assessed  by  the  jury 
for  the  plaintifi",  subject  to  the  judgment  of  the  court  on  the 
demurrer  to  the  evidence.  Judgment  on  the  demurrer  was 
given  for  the  defendant,  the  court  holding  that  as  the  defend- 
ant's railroad,  at  the  time  of  the  burning,  was  operated  by 
trustees  under  a  deed  of  trust,  the  company  itself  was  not 
responsible.  This  ruling  of  the  court  is  assigned  as  error,  and 
this  is  the  only  question  in  the  case. 

It  is  proved  by  the  evidence  in  the  record,  and  admitted  by 
the  demurrer  to  the  evidence,  that  the  plaintiflf's  property  (his 
fencing,  timber,  and  grass)  was  extensively  and  repeatedly, 
as  alleged  in  the  declaration,  destroyed  by  fires  caused  by  the 
negligent  operation  of  the  locomotives  running  over  the  rail- 
road of  the  defendant  company;  but  the  defense  is  set  up  by  , 
the  company,  and  sustained  by  the  court,  that  at  the  time  of 
the  injury  inflicted,  in  1880  and  1881,  the  railroad  property 
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of  the  defendant  company  was  in  the  possession  of  and  being 
operated  by  the  trustees  in  a  deed  of  trust  executed  by  the 
defendant  in  June,  1866,  the  said  trustees  having  taken  pos- 
session of  the  road,  and  controlled  and  operated  it  since  De- 
cember, 1872.  No  evidence  was  offered  to  prove,  nor  was  it 
pretended,  that  the  surrender  of  the  possession  and  control 
and  operation  of  the  road  by  the  company  to  the  said  trustees 
was  in  any  way  or  form  involuntary  or  compulsory;  nor  was 
there  any  effort  or  evidence  to  prove  that  the  public  at  any 
time  had  notice,  either  actual  or  constructive,  of  such  transfer 
or  surrender.  The  proof  simply  was,  that  the  trustees,  during 
the  period  named,  had  the  possession  and  operation  of  the 
road.  The  defendant,  the  Alexandria  and  Fredericksburg 
Railway  Company,  was  chartered  by  the  general  assembly  of 
Virginia,  February  3,  1864,  and  its  charter  was  amended  by 
an  act  approved  June  4,  1870.  By  its  charter  and  by  the 
presumption  of  law  it  is  bound  to  all  its  obligations  and  duties 
to  the  public,  and  it  is  the  party  prima  facie  responsible  for 
injuries  to  persons  or  property  caused  by  its  negligence  in  the 
operation  of  its  road;  and  being,  a  priori,  so  bound  and  liable, 
it  remained  so  until  by  its  own  burden  of  evidence  every  basis 
for  the  presumption  had  been  completely  removed.  The  de- 
fendant company,  claiming  exemption  from  its  presumptive 
legal  liability  for  the  proved  and  admitted  injury  caused  by 
the  operation  of  its  road,  under  the  plea  of  a  previous  surren- 
der of  the  possession,  control,  and  operation  of  its  road  to  its 
own  selected  agents,  it  is  bound  to  show  its  legal  authority  for 
the  deed  of  trust  or  contract  by  which  it  could  shift  its  legal 
liability  and  transfer  to  its  own  trustees  the  performance  of 
duties  which  it  assumed  by  the  acceptance  of  its  charter, — 
the  performance  of  which  duties  was  the  consideration  for  the 
grant  of  its  charter;  and  having  shown  so  much,  if  it  were 
possible  in  the  case,  it  remains  for  it  further  to  show  that  the 
eurrender  or  transfer  in  time,  manner,  and  circumstance  was 
such  as  to  exonerate  it  from  subsequent  responsibility  to  the 
public  for  the  manner  and  consequences  of  the  discharge  of 
its  charter  duties  and  obligations. 

The  decisions  are  numerous  in  which  railroad  companies 
have  been  held  exempt  from  liability  for  injuries,  torts,  or 
breaches  of  contract  growing  out  of  the  operation  of  their 
road  in  the  hands  of  mortgage  trustees;  but  the  cases  were 
those  in  which  the  power  to  mortgage  was  conferred  by  char- 
ter, and  where  the  possession  of  the  trustees  was  adverse  to 
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the  company  and  the  result  of  proceedings  in  invitum, — cases 
arising  in  those  states  where  special  statutes  existed  author- 
izing and  regulating  the  surrender  and  transfer  of  a  company's 
road  and  franchises  to  trustees  for  the  benefit  of  creditors.  In 
an  elaborate  note  by  the  editor  of  the  American  Decisions 
{Coe  V.  Columbus  R.  R.  Co.,  75  Am.  Dec.  548),  on  "railroad 
corporation's  power  to  transfer  its  franchises  and  property," 
where  the  authorities  on  the  subject  are  collected  and  com- 
pared, the  cases  of  Hall  v.  Railroad,  21  Law  Rep.  138  (quoted 
and  relied  on  in  brief  of  counsel  for  defendant  in  error),  and 
of  Railroad  v.  Metcalfe,  4  Met.  (Ky.)  200  (also  cited  for  de- 
fendant in  error),  are  specially  noticed  as  conflicting  with 
other  decisions  upon  the  subject,  and  preference  is  given  to 
the  other  decisions  as  expressing  the  correct  view  of  the  law. 
In  the  case  of  Coe  v.  Railroad  Co.,  10  Ohio  St.  375,  75  Am. 
Dec.  518  (also  quoted  by  the  defendant  in  error),  the  court 
held  that  the  company  could  mortgage  its  franchise  to  take 
toll  and  to  maintain  the  railway,  because  of  distinct  legisla- 
tive authority  so  to  mortgage  the  franchise. 

The  question  in  this  case  under  review  is,  whether  in  this 
state,  where  there  is  no  statutory  provision  authorizing  or 
regulating  the  transfer  and  surrender  of  its  road,  the  company 
defendant  can  escape  liability  for  a  proved  injury  by  showing 
a  previous  voluntary  surrender  to  mortgage  trustees,  and  in- 
definitely substitute  those  trustees  for  the  company  in  the 
exercise  of  their  corporate  rights  and  franchises,  and  the  dis- 
charge of  their  charter  obligations  to  the  public,  so  as  to 
exonerate  the  company  from  liability  for  injuries  inflicted  in 
the  operation  of  the  road  upon  the  persons  or  property  of  the 
public.  To  aflSrm  this  question  would  be  to  place  the  public 
at  the  mercy  of  collusive  arrangements  by  which  the  ends  of 
justice  would  all  be  defeated,  and  would  conflict  with  every 
principle  and  analogy  of  the  law  of  Virginia. 

A  railroad  company  in  Virginia  is  a  quasi  public  corpora- 
tion, which,  whatever  it  may  do,  cannot,  by  its  own  voluntary 
contract  or  collusion,  surrender  its  functions  and  responsibili- 
ties to  agents  or  trustees  of  its  own  selection,  living,  it  may  be 
(and  as  in  this  case  is  the  fact,  by  the  record),  outside  the 
limits  of  the  state,  beyond  the  reach  of  its  tribunals  and  its 
process,  with  no  one  in  the  state  to  respond  to  the  demands 
for  the  wrongs  and  injuries  done  to  its  citizens,  howsoever; 
grievous  or  heinous  they  might  be:  See  1  Wood  on  Railway 
Law,  sec.  6,  pp.  9,  10;  2  Id.,  sec.  345,  p.  1392;  Thomas  v.  RaU' 
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road  Co.,  101  U.  S.  71;  1  Rorer  on  Railroads,  238;  Pierce  on 
Railroads,  496,  and  note.  The  franchises  and  powers  of  such 
a  company  are  in  large  measure  designed  to  be  executed  for 
the  public  good,  and  this  exercise  of  them  is  the  considera- 
tion for  granting  them.  A  contract  by  which  the  company 
renders  itself  incapable  of  performing  its  duties  to  the  public, 
or  attempts  to  absolve  itself  from  its  obligations,  without  the 
consent  of  the  state,  violates  its  charter,  and  is  forbidden  by 
public  policy:  Thomas  y.  Eailroad  Co.,  supra.  "Such  corpo- 
rations are  created  ....  to  answer  the  public  good,  .... 
and  cannot,  therefore,  by  mere  common-law  authority,  divest 
themselves  by  direct  act  of  their  capacity  to  discharge  the 
duties  to  the  public  which  devolve  upon  them;  and  as  a  se- 
quence thereto,  cannot  do  that  which  may  indirectly  lead  to 
the  same  thing;  as,  for  instance,  make  a  mortgage,  which,  by 
foreclosure  and  sale,  may  end  in  bringing  about  the  inhibited 
result":  1  Rorer  on  Railroads,  238. 

In  Pierce  on  Railroads,  496,  it  is  said:  "  The  company  can- 
not, according  to  the  current  of  the  decisions,  without  special 
authority  of  statute,  alienate  its  franchise  or  property  acquired 
under  the  right  of  eminent  domain  or  essential  to  the  perform- 
ance of  its  duty  to  the  public,  whether  by  sale,  mortgage,  or 
lease." 

In  Railroad  Co.  v.  Brown,  17  Wall.  450,  the  supreme  court 
says:  "It  is  the  accepted  doctrine  in  this  country  that  a  rail- 
road corporation  cannot  escape  the  performance  of  any  duty 
or  obligation  imposed  by  its  charter  or  the  general  laws  of  the 
state,  by  a  voluntary  surrender  of  its  road  into  the  hands  of 
lessees."  A  voluntary  surrender  to  trustees,  under  a  mort- 
gage for  which  there  is  no  legislative  authority,  cannot  have  a 
different  operation. 

In  Railroad  Co.  v.  Winans,  17  How.  39,  it  is  said:  "The  cor- 
poration cannot  absolve  itself  from  the  performance  of  its  obli- 
gations without  the  consent  of  the  legislature." 

The  supreme  court  of  Massachusetts,  in  Richardson  v.  Sib- 
ley, 11  Allen,  65,  say:  "A  corporation,  created  for  the  very 
purpose  of  constructing,  owning,  and  managing  a  railroad  for 
the  accommodation  and  benefit  of  the  public,  cannot,  without 
distinct  legislative  authority,  make  any  alienation,  absolute  or 
conditional,  either  of  the  general  franchise  to  be  a  corporation, 
or  of  the  subordinate  franchise  to  manage  and  carry  on  its 
corporate  business,  '  which,'  says  the  learned  editor  of  the 
American  Decisions  in  one  of  its  recent  volumes  (76  Am.  Dec. 
649),  4n  our  opinion,  expresses  the  correct  view.'" 
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The  supreme  court  of  New  Hampshire,  in  Pierce  v.  Emery^ 
32  N.  H.  484,  say:  "  They  may  sell  or  mortgage  their  personal 
property,  but  they  cannot  sell  or  mortgage  with  it  the  right  to 
manage  and  control  the  road,  nor  any  corporate  right  or 
franchise." 

The  supreme  court  of  the  United  States,  in  one  of  its  very 
latest  decisions  {Pennsylvania  Co.  v.  St.  Louis,  Alton  etc.  R.  R., 
118  U.  S.  309),  says:  "We  think  it  may  be  stated  as  the  just 
result  of  these  cases,  and  on  sound  principle,  that  unless  spe- 
cially authorized  by  its  charter,  or  aided  by  some  other  legis- 
lative action,  a  railroad  company  cannot,  by  lease  or  any  other 
contract,  turn  over  to  another  company,  for  a  long  period  of 
time,  its  road,  and  all  its  appurtenances,  the  use  of  its  fran- 
chise, and  the  exercise  of  its  powers." 

The  same  facts  as  in  this  case — so  far  as  the  effect  of  the 
possession  of  the  road  of  the  company  and  its  operation  by 
trustees  under  a  mortgage  was  the  question — were  before  the 
supreme  court  of  Illinois  in  the  case  of  Grand  Tower  Manufac- 
luring  and  Transportation  Co.  v.  Ullman,  89  111.  244,  and  it 
was  held  that  where  a  railroad  is  in  the  hands  of  trustees,  ex- 
ercising the  same  functions  the  corporation  was  formed  to  ex- 
ercise, and  injury  ensues,  a  person  may  sue  the  corporation 
and  recover  damages,  and  will  not  be  compelled  to  sue  the 
trustees,  though  both  were  liable  and  might  be  sued. 

In  the  case  of  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  it  was 
contended  that  "  a  corporate  body  may  (as  at  common  law) 
do  any  act  which  is  not,  either  expressly  or  impliedly,  pro- 
hibited by  its  charter,"  etc.;  but  the  court  said:  "We  do  not 
concur  in  this  proposition.  We  take  the  general  doctrine  to 
be,  in  this  country  (though  there  may  be  exceptional  cases 
and  some  authorities  to  the  contrary),  that  the  powers  of  cor- 
porations, organized  under  legislative  statutes,  are  such,  and 
such  only,  as  those  statutes  confer.  Conceding  the  rule  appli- 
cable to  all  statutes,  that  what  is  fairly  implied  is  as  much 
granted  as  what  is  expressed,  it  remains  that  the  charter  of  a 
corporation  is  the  measure  of  its  powers,  and  that  the  enu- 
meration of  these  powers  implies  the  exclusion  of  all  others." 

No  provision  is  found  in  the  charter  of  the  defendant  com- 
pany, or  in  the  general  railroad  law  of  Virginia,  which  will 
authorize  the  company  to'  transfer  to  trustees  or  to  mortgagees, 
under  the  deed  of  trust  given  as  a  mere  encumbrance  and 
security,  the  right  and  legal  capacity  to  step  into  the  shoes  ot 
the  company,  and  assume  and  exercise  indefinitely  the  fran- 


Sept.  1887.]    Naqlee  v.  Alexandria  etc.  R'y  Co.  313 

chises,  rights,  and  privileges  of  the  company,  so  as  to  give  the 
company  exemption  and  immunity  from  responsibility  for  all 
injuries  inflicted  by  the  operation  of  "the  road  by  the  trustees. 
Whatever  may  be  the  effect  of  the  deed  of  trust  upon  the 
"  works  and  property  "  of  the  company,  as  a  security  between 
the  company  and  its  bond-holders,  it  cannot  be  set  up  by  the 
company  as  a  defense  against  liability  for  injuries  to  persons  or 
property  inflicted  by  the  negligent  operation  of  the  road.  "A 
mortgage  by  which  a  corporation  undertakes  to  mortgage  both 
its  property  and  franchises  may  be  good  as  to  the  property, 
although  invalid  as  to  the  franchises":  3  "Wood  on  Railway 
Law,  sec.  456.  But  assuming  the  validity  of  the  deed  of 
trust,  as  well  for  the  encumbrance  of  the  franchises  as  the 
works  and  property  of  the  company,  and  the  lawful  duty 
and  necessity  for  the  trustees  to  take  possession  of  both,  for  and 
until  a  sale  could  be  effected,  and  a  conveyance  made  to  the 
purchaser,  according  to  the  terms  of  the  deed  of  trust,  and 
the  requirements  of  the  railroad  law  of  the  state,  it  is  against 
the  public  policy  and  law  of  Virginia  that  they  may  take  pos- 
session of  the  road,  and  manage  and  control  its  operation  in- 
definitely, or,  as  in  this  case,  for  eleven  years,  and  thereby  ex- 
empt the  company  from  its  legal  and  moral  responsibilities  to 
the  public  under  its  charter. 

Wc  are  of  opinion  that  the  circuit  court  of  Prince  William 
County  erred  in  holding  the  defendant  in  this  case  to  be  ex- 
empt from  liability  for  the  injury  sustained  by  the  plaintiff; 
that  the  judgment  complained  of  must  be  reversed  and  an- 
nulled, and  that  this  court  will  enter  judgment  for  the  plaintiff 
upon  the  verdict  rendered  by  the  jury  upon  the  facts  in  the  case. 

Judgment  afi&rmed. 

Liability  of  Railroad  Cokporations  while  Road  is  in  Hands  of 
Trustees  or  Receivers.  —  All  the  authorities  agree  that,  in  the  absence  of 
any  absolute  liability  created  by  statute,  a  railroad  company  whose  road,  with 
all  its  appurtenances,  is  in  the  exclusive  possession,  use,  and  control  of  a 
receiver  who  has  power  to  employ,  control,  and  dismiss  all  the  agents,  ser- 
vants, and  employees  engaged  in  its  operation,  is  not  liable  for  injuries 
resulting  from  the  negligence  of  the  agents  and  servants  of  the  receiver 
operating  the  road.  The  company,  under  such  circumstances,  has  no  power 
to  control  either  the  receiver  or  his  employees.  His  possession  is  not  that  of 
the  company,  but  is  antagonistic  thereto.  And,  to  an  action  brought  against 
a  railroad  company  to  recover  damages  for  injuries  alleged  to  have  resulted 
from  the  negligence  of  servants  or  employees,  it  is  a  sufficient  defense  that 
at  the  time  of  the  alleged  injury  the  road  was  not  in  the  possession  of  the 
company,  but  in  the  possession  of  a  receiver,  who  had  exclusive  cliargo  of 
the  employment  and  direction  of  the  agents  and  servants  engaged  iu  operating 
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it:  High  on  Receivers,  2d  ed.,  sec.  396;  2  Roreron  Railroads,  896;  3  Wood's 
Railway  Law,  sec.  478;  25  Am.  Law  Reg.,  N.  S.,  302;  Memphis  etc.  R'y  Co. 
V.  Strinafellow,  44  Ark.  322;  Ohio  etc.  R.  R.  Co.  v.  Anderson,  10  HI.  App.  313; 
Oluo  etc  R  R.  Co.  v.  Davis,  23  Ind.  653;  85  Am.  Dec.  477;  Bell  v.  Indianapo- 
lis etc.  R.  R  Co.,  53  Ind.  57;  Turner  v.  Hannibal  etc.  R.  R.  Co.,  74  Mo.  602; 
Rogers  v.  Mobile  etc.  R  R  Co.,  Sup.  Ct.  Tenn.,  June,  1883;  12  Am.  &  Eng.  R. 
R.  Cas.  442;  17  Cent.  L.  J.  290;  16  Rep.  536;  EwJcs  v.  /.  <fc  O.  N.  RyCo.,  62 
Tex.  38;  Davis  v.  Duncan,  19  Fed.  Rep.  477.  And  the  same  principle  ap- 
plies where  the  road  is  in  the  hands  of  mortgage  trustees:  State  v.  Consoli' 
doled  European  <&  N.  A.  Ry  Co.,  67  Me.  479.  Wood  says:  "Upon  the 
appointment  of  a  receiver,  the  functions,  powers,  and  liabilities  of  the  cor- 
poration are  suspended,  and  from  that  time  it  ceases  to  be  liable  for  any  con- 
tracts made  or  acts  done  in  the  operation  of  the  road  by  the  receiver,  unless 
the  statute  otherwise  provides,  or  the  possession  of  the  receiver  and  the  cor- 
poration, or  its  lessee,  is  joint":  3  Wood's  Railway  Law,  sec.  478. 

Where  Absolute  Liability  is  Imposed  upon  Ratlboas  Company  -^t 
Statute,  £is  where  the  company  is  made  by  statute  absolutely  liable  for  the 
killing  of  stock  in  cases  where  its  road  is  not  securely  fenced,  the  fact  that 
the  road  has  passed  into  the  hands  of  a  receiver  appointed  by  the  federal 
court  constitutes  no  defense  to  an  action  on  such  liability  in  the  state  court, 
and  the  plaintiff  therein  may  recover  judgment  against  the  company  not- 
withstanding the  possession  of  the  receiver.  In  such  cases,  the  corporate 
body  is  still  held  to  exist,  and  since  the  law  renders  it  liable  the  receiver 
operates  the  road  subject  to  such  liability:  High  on  Receivers,  2d  ed.,  sec.  397; 
Ohio  etc.  R.  R  Co.  v.  Fitdi,  20  Ind.  498:  McKinney  v.  Ohio  etc.  R.  B.  Co.,  22 
Id.  99;  New  Albany  etc.  R.  R.  Co.  v.  Cauble,  46  Id.  277;  Indianapolis  etc.  R.  R. 
Co.  v.  Ray,  51  Id.  269;  Kansas  Pacific  Ry  Co.  v.  Wood,  24  Kan.  619.  The  In- 
diana statute  expressly  provided  that  an  action  in  such  case  might  be  brought 
against  the  railroad,  whether  it  was  being  run  by  the  company,  or  by  a  lessee, 
assignee,  receiver,  or  other  person,  in  the  name  of  the  company.  And  this 
provision  of  the  statute  was  held  to  be  constitutional  in  the  caso  of  New  A  l- 
hany  etc.  R.  R.  Co.  v.  Cauble,  46  Ind.  277.  And  it  was  also  held  in  that  case 
that  service  of  process  in  such  a  caso  upon  the  conductor  of  a  train  passing 
through  the  county  in  which  the  animal  was  killed  was  sufficient,  although 
the  conductor  was  employed  and  controlled  by  the  receiver.  A  statute  of 
Illinois  authorized  the  owner  or  occupier  of  land  adjoining  a  railroad,  which 
refused  to  fence  its  road,  to  build  a  fence  and  bring  an  action  against  the 
company  to  recover  twice  the  cost  of  building  it.  It  was  held  to  be  no  de- 
fense to  such  an  action  that  the  road  was  in  the  hands  of  a  receiver.  Such  a 
statute,  the  court  said,  was  a  police  regulation  of  the  state,  and  it  was  not 
within  the  jurisdiction  of  any  court,  state  or  federal,  to  arrest  its  operation: 
Ohio  etc.  Ry  Co.  v.  Russell,  115  III  62. 

Possession  of  Receiver  must  be  Exclusive  to  Relieve  Company  from 
liability  for  the  negligence  of  agents  and  servants  employed  in  operating  the 
road.  A  railroad  corporation  whose  road  is  run  on  the  joint  account  of  a 
receiver  of  part  of  it,  and  the  lessee  of  the  remaining  part,  b  liable  for  inju- 
ries inflicted  by  a  servant  of  the  parties  operating  it  upon  the  person  of  a 
passenger  whom  such  servant  improperly  expelled  from  a  car,  the  company 
having  allowed  tickets  to  be  issued  in  its  own  name,  the  same  as  before  the 
appointment  of  the  receiver,  and  it  not  appearing  that  the  passenger  knew 
that  the  corporation  was  not  itself  managing  the  road:  Railroad  Co.  v.  Brownr 
17  WalL  445. 


Sept.  1887.]    Naglee  v,  Alexandria  etc.  R'y  Co.  315 

EiTECT  ON  Pending  Action  of  Appointment  of  Receiver.  — The  ap- 
pointment of  a  receiver  and  an  order  of  the  court  placing  a  railroad  under 
his  control  furnish  no  ground  for  the  continuance  of  a  suit  regularly  brought 
against  the  corporation  prior  to  such  adjudication.  Putting  the  property  of 
the  company  into  the  hands  of  a  receiver  will  not  abate,  continue,  or  bar 
such  pending  action:  Toledo  etc.  JR'y  Co.  v.  Beggs,  85  111.  80. 

Receiver  is  Liable  in  his  Official  Capacitt  for  injuries  resulting  from 
the  negligent  operation  of  the  road  in  all  cases  where  the  company  itself 
would  be  liable  if  it  were  carrying  on  the  business  in  its  own  name:  3  Wood's 
Railway  Law,  sec.  385;  25  Am.  Law  Reg.,  N.  S.,  302;  Oldo  etc.  R.  H.  Co.  v. 
Anderson,  10  111.  App.  313;  Sloan  v.  Central  lowaKy  Co.,  62  Iowa,  728;  Paige 
V.  Smith,  99  Mass.  395;  Smith  v.  Eastern  B.  R.  Co.,  124  Id.  154;  Klein  v. 
Jewett,  26  N.  J.  Eq.  474;  Little  v.  Dusenherry,  46  N.  J.  L.  614;  50  Am.  Rep. 
445;  Meara's  Adm'r  v.  Holbrook,  20  Ohio  St.  137;  5  Am.  Rep.  633;  Blumen- 
thai  V.  Brainerd,  38  Vt.  402;  91  Am.  Dec.  349;  Newell  v.  Smith,  49  Vt.  255; 
Lyman  v.  Central  Vt.  R.  R.  Co.,  59  Id.  167;  Melendy  v.  Barbour,  78  Va.  544; 
Kennedy  V.  Indianapolis  etc.  R.  R.  Co.,  2  Flip.  704;  Missouri  Pac.  R'y  Co.  v. 
Texas  Pac  R'y  Co.,  30  Fed.  Rep.  167;  Farlow  v.  Kelly,  108  U.  S.  288.  And 
the  same  rule  applies  in  cases  of  trustees  operating  a  railroad:  Lamphear  v. 
Buckingham,  33  Conn.  237;  Barter  v.  Wheeler,  49  N.  H.  9;  6  Am.  Rep.  434; 
Sprague  v.  Smith,  29  Vt.  421;  70  Am.  Dec.  424;  Mersey  Docks  v.  Gibbs,  II 
H.  L.  Cas.  686.  In  the  case  of  Barter  v.  Wheeler,  6  Am,  Rep.  456,  Bellows, 
C.  J.,  delivering  the  opinion  of  the  court,  said:  "  The  trustees  are  in  posses- 
sion and  have  the  legal  title,  they  appear  to  the  public  as  the  proprietors, 
and  they  alone  receive  and  control  the  income  of  the  railroad,  out  of  which 
indemnity  for  losses  is  to  be  had.  Such  being  the  case,  we  think  they  ought 
to  be  held  liable;  otherwise  there  would,  in  most  instances,  be  substantially 
no  remedy  for  the  loss  of  goods."  But  the  receiver,  or  trustee,  is  not  per. 
Bonally  liable  for  injuries  resulting  from  the  negligence  of  the  agents  and 
servants  employed  by  him  in  operating  the  road  in  his  hands:  3  Wood's 
Railway  Law,  sec.  385;  Cardot  v.  Barney,  63  N.  Y.  281;  20  Am.  Rep.  533. 
In  Camp  v.  Barney,  6  Thomp.  &  C.  622,  4  Hun,  373,  however,  it  was  held 
that  where  a  judgment  was  rendered  for  such  an  injury  against  the  receiver 
personally,  the  record  might  be  so  amended  as  to  make  the  judgment  one 
against  the  receiver  as  such.  And  the  earnings  of  a  railroad  in  the  hands  of 
a  receiver  are  chargeable  with  the  amount  of  any  damages  recovered  against 
him  in  such  suits:  Mobile  etc.  R.  R.  Co.  v.  Davis,  02  Miss.  271;  Cowdery  v. 
Oalveston  etc.  R.  R.  Co.,  93  U.  S.  352.  An  action  may  be  maintained  against 
a  receiver  of  a  railroad  for  a  tort  committed  by  the  company  prior  to  his  ap- 
pointment, and  if  a  judgment  be  recovered  against  him  as  receiver,  it  may 
be  satisfied  out  of  assets  in  his  hands:  Combs  v.  Smith,  78  Mo.  32;  Harding 
V.  Nettleton,  86  Id.  658.  But  in  Tennessee  it  is  held  that  the  receiver  of  a 
delinquent  railroad,  appointed  by  the  governor  of  the  state,  under  a  statute 
of  that  state,  is  a  public  agent,  and  as  such  is  not  liable  for  the  wrongs  or 
negligence  of  his  employees,  but  only  for  his  own  wrongful  acts  or  delin- 
quencies:  Hopkins  v.  Connel,  2  Tenn.  Ch.  323;  Erwin  v.  Davenport,  9  Ileisk. 
44.  In  Georgia  there  is  a  statute  in  force  which  renders  a  railroad  company 
liable  for  negligence  of  the  co-employees  of  the  party  injured.  But  it  is  held 
that  an  employee  of  a  receiver  of  a  railroad  is  not  to  be  treated  as  an  em- 
ployee of  a  railroad  company,  so  as  to  entitle  him  to  reap  the  benefit  of  this 
statute,  which  oflFers  nothing  to  any  but  the  latter  class  of  employees:  Hen' 
derson  v.  Walker,  55  Ga.  481.  The  receiver  or  assignee  of  a  railroad  com- 
pany, appointed  in  involuntary  bankruptcy  proceedings,  is  not  the  agent  of 
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the  corporation,  so  as  to  render  it  liable  for  injurica  caused  by  his  negligenc© 
\phile  operating  the  road:  Meiz  v.  Buffalo  etc.  B.  R.  Co.,  58  N.  Y.  61;  17  Am. 
Rep.  201. 

Whether   Leave   to   Sub   Receiveb   is    Necessary.  —  The   question 
whether  or  not  it  is  necessary  to  obtain  leave  of  the  court  which  appointed 
the  receiver  before  bringing  suit  against  him,  is  one  upon  which  the  authori- 
ties are  divided.     In  the  case  of  Barton  v.  Barbour,  3  McAr.  212,  36  Am. 
Rep.  104,  the  plaintiff  brought  an  action  in  the  District  of  Columbia  to  re- 
cover damages  for  personal  injuries  against  the  defendant,  who  had  been  ap- 
pointed, in  Virginia,  receiver  of  a  railroad  in  that  state.     The  defendant 
pleaded  that  no  leave  to  sue  had  been  obtained  from  the  court  that  appointed 
the  receiver.     To  this  plea  the  plaintiff  demurred,  and  judgment  was  ren- 
dered for  the  defendant  upon  the  demurrer.    An  appeal  was  taken  to  the  su- 
preme court  of  the  United  States,  which  affirmed  the  decision  of  the  supreme 
court  of  the  District  of  Columbia,  Mr.  Justice  Miller  dissenting:  Barton  v. 
Barbour,  104  U.  S.  126.    This  decision  has  been  approved  in  Melendy  v.  Bar' 
hour,  78  Va.  544,  and  in  Keen  v.  Breckenridge,  96  Ind.  69.    The  doctrine  that 
leave  of  the  court  that  appointed  the  receiver  must  be  obtained  is  also  held 
by  the  following  authorities:  De  Graffenried  v.  Bi-unswick  di  A.  R.  R.  Co.,  57 
Ga.  22;  J<yrdan  v.  Wells,  3  Woods,  527;  Klein  v.  Jeioett,  26  N.  J.  Eq.  474; 
Palys  v.  Jewett,  32  Id.  302;  Beach  on  Receivers,  sec.   652.     In  Palys  v. 
Jewett,  supra,  it  was  said  that  permission  could  not  be  refused  unless  the 
claim  preferred  be  manifestly  unfounded  and  vexatious.     But  in  Jordan  v. 
Wells,  supra,  it  was  held  that  a  court  by  which  a  receiver  has  been  appointed 
ought  not  to  allow  the  receiver  to  be  sued,  unless  the  petition  for  leave  states 
a  prima/ade  cause  of  action  against  him.    In  LUtle  v.  Dusenberry,  46  N.  J.  L. 
614,  50  Am.  Rep.  445,  it  was  said  that  if  want  of  leave  is  not  set  up  as  a  de- 
fense, it  will  be  presumed  that  the  plaintiff  had  leave.     Subsequent  to  the 
decision  in  Barton  v.  Barbour,  supra.  Congress  passed  the  following  act: 
"That  every  receiver  or  manager  of  any  property,  appointed  by  any  court  of 
the  United  States,  may  be  sued  in  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such  property  without  the  previous 
leave  of  the  court  in  which  such  receiver  or  manager  was  appointed;  but 
such  suit  shall  be  subject  to  the  general  equity  jurisdiction  of  the  court  in 
which  such  receiver  or  manager  was  appointed,  so  far  as  the  same  shall  be 
necessary  to  the  ends  of  justice  ":  24  U.  S.  Stats,  at  Large,  554,  sec.  3.     In 
the  following  cases  it  has  been  decided  that  it  is  not  necessary  to  first  obtain 
leave  of  the  court  by  which  the  receiver  was  appointed:  Kinney  v.  Crocker,  18 
Wis.  74;  Allen  v.  Central  R.  R.  Co.,  42  Iowa,  683;  Lyman  v.  Central  Ver- 
mont R.  R.  Co.,  59  Vt.  167.     And  in  St.  Joseph  etc.  R.  R.  Co.  v.  Smith,  19 
Kan.  225,  it  was  held  that  an  answer  that  the  defendant  is  a  receiver  of  a 
railroad  duly  appointed  by  auotlicr  court  raises  no  question  as  to  the  juris- 
diction of  the  court  in  which  such  answer  is  filed,  because  the  appoint- 
ment of  a  receiver  in  no  manner  affects  the  ordinary  jurisdiction  of  other 
tribunals.     And  in  Wyatt  v.  Ohio  He.  R.  R.  Co.,  10  111.  App.  289,  it  was  held 
that  in  an  action  against  a  railroad  company,  the  fact  that  the  road  is  in  the 
hands  of  a  receiver  cannot  bo  inquired  into  upon  a  motion  to  dismiss  for 
want  of  jurisdiction,  although  it  may  bo  urged  in  defense  of  the  action. 

LiABiUTT  OF  Railroads  for  Torts  of  tueib  Lessees:  See  the  note  to 
Oliio  etc.  R.  R.  Co.  v.  Dunbar,  71  Am.  Dec.  295,  where  this  subject  is  dia- 
cussed  at  length;  see  also  Iniernational  etc.  R.  R.  Co.  v.  DunJiam,  2  Am.  St.' 
Rep.  484,  note  487,  collecting  other  cases. 
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Ejectment  for  Incoepoeeal  Heeeditament.  — The  grant  of  a  right  to 
quarry  and  remove  limestone  from  lar  d  for  a  specific  purpose  passes  an 
incorporeal  hereditament  to  the  grant  se.  Such  right  is  an  interest  in  or 
a  right  arising  out  of  land,  and  as  such  constitutes  a  foundation  for  an 
action  of  ejectment  under  the  Virginia  code. 

Grantor  when  Estopped  by  Deed  without  Covenant  of  Warranty. 
—  Where  a  deed  recites  or  affirms,  expressly  or  impliedly,  that  the 
grantor  is  seised  of  a  particular  estate  which  the  deed  purports  to  con- 
vey, and  upon  the  faith  of  which  the  bargain  was  made,  he  will  be  there- 
after estopped  to  deny  that  such  an  estate  was  passed  to  his  vendee, 
although  the  deed  contains  no  covenant  of  warranty  at  all.  And  such 
grantor  is  therefore  estopped  from  setting  up  an  after-acquired  title  to 
the  estate  thereby  conveyed. 

Instruments  that  are  Muniments  oe  Title  are,  as  Such,  Competent 
Evidence  in  an  action  of  ejectment. 

In  Ejectment,  Plea  of  not  Guilty  is  Only  Plea  Admissible  in  Bar 
of  the  action,  in  whole  or  in  part;  and  a  paper  called  a  "disclaimer," 
but  in  fact  a  plea  in  the  nature  of  a  special  plea  in  bar,  should  therefore 
be  rejected. 

Verdict  Contrary  to  Evidence  in  Ejectment. — Where  the  declaration 
in  ejectment  charges  that  the  defendant  unlawfully  withholds  possession 
of  a  tract  of  land,  but  the  evidence  shows  that  he  asserts  no  other  right 
or  interest  in  the  land,  or  to  the  possession  thereof,  than  the  right  to 
quarry  and  remove  therefrom  limestone  for  a  specific  purpose,  a  verdict 
finding  the  defendant  not  guilty  is  contrary  to  evidence,  and  a  new  trial 
should  be  granted  on  that  ground.  The  verdict,  in  such  case,  should  be 
for  the  plaintiflj  except  as  to  the  right  to  quarry  and  remove  limestone. 

Ejectment  by  Reynolds  against  Cook.  A  tract  of  land 
called  the  Mt.  Airy  tract  was  conveyed  by  the  former  to  the 
latter,  February  23,  1880.  On  the  same  day  a  supplemental 
agreement  was  executed  by  the  grantor  and  grantee,  which 
specified  that  the  grantor  reserved  the  right  to  harvest  and  re- 
move a  crop  of  wheat  then  growing  on  the  land,  and  declared 
that  "  the  said  Reynolds  also  grants  unto  the  said  Cook  the 
right  to  quarry  and  remove  all  the  limestone  (free  of  charge 
for  royalty)  that  may  be  required  for  furnace  and  agricultural 
purposes,  in  connection  with  the  aforesaid  Mt.  Airy  tract  of 
land,  from  the  said  Reynolds's  land  on  the  opposite  side  of  the 
river."  The  tract  thus  spoken  of  as  being  on  the  opposite  side  of 
the 'river  was  not  then  owned  by  Reynolds,  though  he  declared 
to  Cook  that  he  did  then  own  it.  Reynolds  acquired  title  to  it 
by  patent  from  the  state  in  1885,  and  soon  after  brought  this  ac- 
tion to  recover  it  from  Cook.  The  latter  filed  a  disclaimer,  in 
which  he  asserted  that  he  did  not  claim  title  to  the  land,  nor 
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any  possession  or  right  of  possession,  "except  the  right  to  en- 
ter upon  said  land,  and  to  quarry  and  remove,  free  of  charge 
for  royalty,  all  the  limestone  that  may  be  required  by  said 
defendant  for  furnace  and  agricultural  purposes,"  etc.,  in  con- 
nection with  the  Mt.  Airy  tract.  At  the  trial,  the  supplemental 
agreement  was  received  in  evidence  against  plaintiffs'  objection, 
and  proof  was  made  that  defendant,  after  the  execution  of  that 
agreement,  had  exercised  the  right  of  entering  upon  the  land, 
and  quarrying  and  removing  stone  therefrom.  Verdict  find- 
ing defendant  not  guilty.     Motion  for  new  trial  was  overruled. 

G.  W.  and  L.  C.  Hansbrough,  and  H.  W.  Sheffey,  for  the 
plaintiff  in  error. 

Haden  and  Haden,  and  Glasgow  and  GlaagoWy  for  the  de- 
fendant  in  error. 

Lewis,  P.  By  the  supplemental  agreement  under  seal,  of 
the  twenty-third  of  February,  1880,  the  right  to  quarry  and 
remove  limestone  for  certain  specific  purposes  was  granted  by 
Reynolds  to  Cook,  which  passed  to  the  latter  an  incorporeal 
hereditament,  provided  Reynolds  was  seised  of  the  land  in 
respect  of  which  the  right  was  granted  when  the  agreement 
was  executed.  It  was  clearly  an  incorporeal  hereditament, — 
first,  because  it  was  not  a  mere  license,  as  was  the  case  in 
Barksdale  v.  Hairston,  81  Va.  764,  and  in  other  similar  cases 
there  cited;  and  secondly,  because  it  was  not  the  grant  of  an 
exclusive  right:  Johnstown  Iron  Co.  v.  Cambria  Iron  Co.,  32  Pa. 
St.  241;  72  Am.  Dec.  783;  Clement  v.  Youngman,  40  Id.  341; 
Marble  Co.  v.  Ripley,  10  Wall.  339;  note  to  McClintock  v.  Bry- 
den,  63  Am.  Dec.  101,  and  cases  cited.  Such  a  right  has  been 
compared  to  a  grant  of  common  sans  nombre,  and  is,  therefore, 
an  interest  in,  or  a  right  arising  out  of,  land,  and  as  such  con- 
stitutes, under  our  statute,  a  foundation  for  an  action  of  eject- 
ment: Code  1873,  c.  131,  sec.  5;  3  Kent's  Com.  419;  Tyler  on 
Ejectment,  42. 

This  is  not  disputed.  The  real  controversy  relates  to  the 
effect  of  the  grant  in  another  particular.  It  appears  from 
the  record  that  when  the  grant  was  made  Reynolds  had  no 
title  to  the  land,  and  the  first  and  principal  question  is, 
whether  he  is  estopped  from  setting  up  as  against  the  defend- 
ant the  title  subsequently  acquired.  He  contends  that  he  is 
not,  on  the  ground  that  the  grant  was  made  without  a  clause  of 
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warranty,  and  where  there  is  no  warranty,  he  says,  there  is  no 
estoppel. 

On  the  other  hand,  the  defendant  contends, — 1.  That  the 
deed  to  Mt.  Airy  and  the  supplemental  agreement  are  virtu- 
ally one  instrument,  and  therefore,  that  the  covenant  of  war- 
ranty in  the  deed  embraces  the  mineral  right  also;  and  2. 
That  the  plaintiff  is  estopped  independently  of  the  warranty. 

As,  in  our  view,  the  case  may  be  disposed  of  on  the  latter 
ground,  that  alone  will  bo  considered. 

The  general  rule  undoubtedly  is,  that  where  land  is  con- 
veyed without  warranty,  the  grantor  is  not  estopped  from  set- 
ting up  an  after-acquired  title.  On  the  other  hand,  a  covenant 
of  warranty  works  an  estoppel,  and  the  reason  usually  given 
is,  that  the  estoppel  prevents  circuity  of  action:  Doswell  v. 
Buchanan's  ExWs,  3  Leigh,  365;  Gregory  v.  Peoples,  80  Va. 
355.  But  this  is  not  the  only  ground  upon  which  an  estop- 
pel arises.  The  rule  is  well  established  that  where  the  deed 
recites  or  aflBrms,  expressly  or  impliedly,  that  the  grantor  is 
seised  of  a  particular  estate  which  the  deed  purports  to  con- 
vey, and  upon  the  faith  of  which  the  bargain  was  made,  he 
will  be  thereafter  estopped  to  deny  that  such  an  estate  was 
passed  to  his  vendee,  although  the  deed  contains  no  covenant 
of  warranty  at  all.  And  the  rule  accords  with  common  honesty 
and  fair  dealing. 

The  leading  case  on  the  subject  in  this  country  is  Van  Rens- 
selaer V.  Kearney,  11  How.  297,  which  was  ably  argued  and 
very  fully  considered.  In  that  case,  a  deed  was  executed  by 
a  life  tenant  conveying  his  interest  in  certain  lands,  which  was 
supposed  by  the  parties  at  the  time  to  be  a  fee-simple,  and  upon 
that  footing  the  bargain  proceeded.  Afterwards  the  grantor  ac- 
quired the  fee,  and  it  was  held  that  he  and  those  claiming 
under  him  were  estopped  by  his  deed  from  setting  up  such 
after-acquired  interest,  independently  of  the  covenants  in  the 
deed,  which  were  of  doubtful  import. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Nelson 
Baid:  "Where  the  deed  bears  on  its  face  evidence  that  the 
grantor  intended  to  convey,  and  the  grantee  expected  to  be- 
come invested  with,  an  estate  of  a  particular  description  or 
quality,  and  that  the  bargain  had  proceeded  upon  that  foot- 
ing between  the  parties,  then,  although  it  may  not  contain 
any  covenants  of  title,  in  the  technical  sense  of  the  term,  still 
the  legal  operation  and  efifect  of  the  instrument  will  be  as 
binding  upon  the  grantor  and  those  claiming  under  him,  in 
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respect  to  the  estate  thus  described,  as  if  a  formal  covenant 
to  that  effect  had  been  inserted,  at  least  so  far  as  to  estop 
them  from  ever  afterwards  denying  that  he  was  seised  of  the 
particular  estate  at  the  time  of  the  conveyance." 

He  then  refers  to   and  reviews  a  number  of  authorities, 
English  and  American,  on  the  subject,  and  continues  as  fol- 
lows: "The  principle  deducible  from  these  authorities  seems  v 
to  be,  that  whatever  may  be  the  form  or  nature  of  the  con- ' 
veyance  used  to  pass  real  property,  if  the  grantor  sets  forth  ^ 
on  the  face  of  the  instrument,  by  way  of  recital  or  averment,  ■ 
that  he  is  seised  or  possessed  of  a  particular  estate  in  the 
premises,  and  which  estate  the  deed  purports  to  convey;  or, 
what  is  the  same  thing,  if  the  seisin  or  possession  of  a  par- 
ticular estate  is  affirmed  in  the  deed,  either  in  express  terms 
or  by  necessary  implication,  the  grantor  and  all  persons  in 
privity  with  him  shall  be  estopped  from  ever  afterwards  deny- 
ing that  he  was  so  seised  and  possessed  at  the  time  he  made 
the  conveyance.     The  estoppel  works  upon  the  estate  and 
binds  an  after-acquired  title  as  between  parties  and  privies." 
And  the  reason,  he  adds,  is,  that  such  aflSrmation  must  neces- 
sarily have  influenced  the  grantee  in  making  the  purchase, 
and  hence,  the  grantor  and  those  in  privity  with  him,  in  good 
faith  and  fair  dealing,  should  be  forever  thereafter  precluded 
from  gainsaying  it. 

"The  doctrine,"  he  also  added,  "is  founded  upon  the  high- 
est principles  of  morality,  and  recommends  itself  to  the  com- 
mon sense  and  justice  of  every  one.  And  although  it  debars 
the  truth  in  the  particular  case,  and  therefore  is  not  infre- 
quently characterized  as  odious,  and  not  to  be  favored,  still  it 
should  be  remembered  that  it  debars  it  only  in  the  case  where 
its  utterance  would  convict  the  party  of  a  previous  falsehood, 
....  and  imposes  silence  only  when  in  conscience  and 
honesty  he  should  not  be  allowed  to  speak." 

The  doctrine  of  this  case  was  reaflfirmed  in  Lessee  of  French 
V.  Spencer,  21  How.  228, — a  case  very  similar  to  the  case  at 
bar.  There  one  Fosgit  conveyed  by  deed  purporting  to  con- 
vey the  fee  a  certain  tract  of  land  without  warranty,  to  which 
at  the  time  he  had  not  the  legal  title.  Afterwards  a  patent 
for  the  land  issued  in  his  name  from  the  federal  government, 
whereby  he  acquired  the  legal  title j  and  after  his  death,  in  an 
action  of  ejectment  to  recover  the  land  by  one  of  his  heirs, 
against  the  heirs  of  his  grantee,  to  whom  in  the  mean  time 
the  land  had  descended,  it  was  held  that  the  plaintiff,  claim- 
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ing  under  the  grantor,  was  estopped  by  the  deed  from  disturb- 
ing the  title  or  possession  of  the  defendants.  "  The  estoppel," 
said  the  court,  "works  upon  the  estate,  and  binds  an  after- 
acquired  title  as  between  parties  and  privies."  See  also  Carver 
V.  Jackson,  4  Pet.  1,  85;  Batchelder  v.  Lovely,  69  Me.  33;  Ma- 
grader  v.  Esway,  35  Ohio  St.  221;  Root  v.  Croolc,  7  Pa.  St.  378; 
Clarlc  V.  Baher,  14  Cal.  612;  76  Am.  Dec.  449;  Nixon  v.  Carco^ 
12  Miss.  414;  Bush  v.  Person,  18  How.  82;  Bigelow  on  Estop- 
pel, 3d  ed.,  332;  2  Smith's  Lead.  Cas.,  7th  Am.  ed.,  673;  notes 
to  Duchess  oj  Kingston's  Case,  7  Rob.  Pr.  419  et  seq.  See  also 
what  is  said  by  the  court  in  Wynn  v.  Hannan's  Devisees,  6 
Gratt.  164. 

These  principles  apply  to  the  present  case,  and  are  decisivo 
of  it.  The  supplemental  agreement  of  the  23d  of  February, 
1880,  shows  that  the  right  to  quarry  limestone  on  the  land 
was  embraced  in  the  original  contract  for  the  sale  of  Mt.  Airy 
farm  on  the  opposite  side  of  the  river.  The  consideration  ex- 
pressed in  the  deed  to  Mt.  Airy  is  twenty-six  thousand  dol- 
lars, so  that  the  grant  of  the  mineral  right  was  for  a  valuable 
consideration.  When  the  sale  was  made,  the  plaintiflf  repre- 
sented to  the  defendant  that  he  owned  the  land,  and  the  fair 
inference  from  the  record  is,  that  the  latter,  in  consequence  of 
the  representations  of  the  former,  believed  the  title  was  good, 
and  bargained  accordingly. 

The  comprehensive  language  of  the  grant,  taken  in  connec- 
tion with  the  deed  to  which  it  refers,  supports  this  view.  The 
deed  conveys  the  Mt.  Airy  farm  "to  the  said  Cook,  his  heirs 
and  assigns  forever,"  and  the  right  granted  was  to  quarry 
limestone  for  furnace  and  agricultural  purposes  "in  connec- 
tion with  "  that  farm.  This  shows,  in  the  absence  of  anything 
to  the  contrary,  that  the  defendant  expected  to  become  in- 
vested with  an  estate  in  fee.  The  language  of  the  grant  is 
appropriate  to  pass  an  estate  in  fee,  and  by  implication,  at 
least,  aflBrms  that  the  plaintiff  was  seised  of  such  an  estate. 
Whether,  in  addition  to  this,  the  defendant,  on  the  faith  of 
the  grant,  has  expended  money  in  the  erection  of  a  furnace  or 
otherwise,  does  not  appear.  But  enough  does  appear  to  show 
very  clearly  that  the  attempt  of  the  plaintiflf  to  setup  the  after- 
acquired  title  is  not  consistent  with  good  faith  and  fair  deal- 
ing. And  we  are  of  opinion  that  he  is  estopped  by  the  grant, 
construed  in  connection  with  the  deed,  from  doing  so:  Caldwell 
V.  Fulton,  31  Pa.  St.  475,  489;  72  Am.  Dec.  760. 

We  are  alse  of  opinion  that  the  objection  to  the  action  of 
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the  circuit  court  in  permitting  the  deed  and  the  supplemental 
agreement  to  be  given  in  evidence  to  the  jury  is  not  well  taken. 
These  instruments  are  muniments  of  the  defendant's  title,  and 
as  such  are  competent  evidence:  Lessee  oj  French  v.  Spencer^ 
21  How.  228. 

'There  was  error,  however,  in  overruling  the  plaintiflF'B  objec- 
tion to  the  filing  of  the  paper  called  a  disclaimer.  Techni- 
cally, it  is  not  a  disclaimer,  but  is  in  the  nature  of  a  special 
plea  in  bar,  and  ought  therefore  to  have  been  rejected;  for  in 
:£n  action  of  ejectment,  the  only  plea  in  bar  of  the  action,  in 
whole  or  in  part  admissible  under  the  statute,  is  the  plea  of 
not  guilty.  The  defendant,  it  has  been  held,  may  plead  in 
abatement,  and  may  also  plead  the  general  issue;  but  matters 
in  bar  of  the  action  can  be  set  up  only  under  a  plea  of  the  lat- 
ter kind:  Code  1873,  c.  131,  sec.  13;  James  River  and  Kansas  Co. 
y.  Robinson,  16  Gratt.  434.  It  is  not  easy,  however,  to  see 
wherein  the  plaintiff  has  been  injured  by  the  ruling  of  the 
circuit  court  in  this  particular,  and  if  this  were  all,  the  judg- 
ment, perhaps,  might  be  afiBrmed  in  accordance  with  the  rule 
acted  on  in  Danville  Bank  v.  Waddill,  27  Id.  448;  Snouffer'a 
AdrnW  V.  Hanshrough,  79  Va.  166,  and  in  other  similar  cases. 

But  this  is  not  all.  Another  objection  is  made  to  the  judg- 
ment which  is  insuperable.  The  plaintiff  moved  for  a  new 
trial  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence, and  this  motion  was  overruled.  It  ought  to  have  been 
granted.  The  declaration  alleges  that  the  defendant  unlaw- 
fully withholds  possession  of  the  whole  of  the  limestone  tract 
of  land,  but  the  evidence,  as  well  as  his  own  admission,  shows 
that  he  asserts  no  other  right  or  interest  in  the  land,  or  to  the 
possession  thereof,  than  the  right  to  quarry  and  remove  lime- 
stone therefrom,  as  granted  by  the  supplemental  agreement 
of  the  23d  of  February,  1880.  It  also  shows  that,  except  as  to 
this  right,  the  verdict  ought  to  have  been  for  the  plaintiff, 
«ince  the  statute  provides  that  in  an  action  of  ejectment  the 
plaintiff  may  recover  any  part  or  share  of  the  premises,  though 
it  be  less  than  what  is  claimed  in  the  declaration:  Code,  c.  131, 
cec.  18.  Yet  the  verdict  in  effect  finds  that  the  plaintiff  has 
tio  title  to  and  is  not  entitled  to  the  possession  of  any  part  of 
the  premises  claimed  in  the  declaration,  and  hence  the  judg- 
ment entered  on  the  verdict,  if  permitted  to  stand,  would  here- 
after conclude  the  plaintiff  and  his  privies  as  to  the  title  and 
right  of  possession  to  the  whole  tract;  for  the  statute,  in  express 
terms,  enacts  that  "  any  such  judgment  in  an  action  of  eject- 
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ment  ....  eliall  be  conclusive  as  to  the  title  or  right  of  pos- 
session established  in  such  action  upon  the  party  against  whom 
it  is  rendered,  and  against  all  persons  claiming  from,  through, 
or  under  such  party,"  saving  to  infants  and  certain  other  jJer- 
Bons  under  disabilities  at  the  time  of  the  judgment,  five  years 
within  which  to  sue  after  such  disabilities  have  been  removed: 
Code,  c.  131,  sees.  35,  36. 

The  judgment  will  therefor  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Fauntleroy,  J.,  concurred  in  reversing  the  judgment,  but 
was  further  of  opinion  that  the  plaintiflf  was  not  estopped  by 
the  supplemental  agreement  of  23d  of  February,  1880,  from 
Betting  up  his  after-acquired  title. 

Judgment  reversed. 


NATimK  07  RiQHT  TO  MiKK  is  dlscussed  in  the  note  to  McCUniodt  v.  Bry' 
den,  63  Am.  Dec.  101. 

Orantob  in  Deed,  though  without  Covenant  of  Wakbantt,  is  estopped 
to  set  np  after-acquired  title  as  against  his  grantee:  Clark  v.  Baker,  76  Am. 
Deo.  449,  and  note. 
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Lang  v.  State. 

[84  Alabama,  LJ 
Criminal  Law.  —  Evibenoe  ov  Bab  Chabacteb  ov  Dboeasei)  vob  Tim* 
BULENCS  AND  ViOLBNOB  is  not  admissible  in  favor  of  the  accused  in 
case  of  homicide,  nnless  the  conduct  of  the  deceased  at  the  time  of  the 
killing  was  such  as  to  create  in  the  mind  of  the  accused  a  reasonable 
apprehension  of  great  bodily  harm.  The  purpose  of  such  evidence  is  to 
show  the  honesty  of  the  accused's  belief  of  imminent  peril. 

SaMB  —  CJONFESSIONS.  —  CrBDIBILITT    OP    WITNESSES    WhO    MAT    PkoVB 

Confessions,  and  the  credibility  of  the  confessions  themselves,  are 
legitimate  subjects  of  inquiry,  and  may  be  impeached  in  any  authorized 
mode. 
Same. — Thottqh  Defendant  may  have  Confessed  Offense  Chakqed, 
rsT  He  mat  Show  that  it  was  not  in  fact  committed,  or  that  he  was 
not  the  guilty  agent.  But  evidence  tending  to  disprove  admissions  of 
incidental  and  collateral  facts,  though  made  by  him  at  the  same  time,  is 
not  admissible  to  impeach  witnesses  who  testified  thereto. 

BAMX  —  MUKDBB     IN      PiBST     DeoEEE.  —  ALABAMA      STATUTE,     CODE     OF 

1886,  SEOnoN  3725,  Declares  that  "every  homicide  perpetrated  by 
poison,  lying  ia  wait,  or  any  other  kind  of  willful,  deliberate,  malicious, 
and  premeditated  killing,"  is  murder  in  the  first  degree.  And  a  charge 
defining  the  highest  degree  of  murder  in  these  words:  "If  the  defend- 
ant,  in  this  county,  before  the  finding  of  this  indictment,  purposely 
killed  the  deceased  by  striking  him  with  a  base-ball  bat,  after  reflection, 
with  a  wickedness  or  depravity  of  heart  toward  the  deceased,  and  the 
killing  was  determined  on  beforehand,  even  a  moment  before  the  fatal 
blow  was  struck,  the  defendant  b  guilty  of  murder  in  the  first  degree," — 
contains  all  the  elements  of  murder  in  the  first  degree  within  the  statu- 
tory definition. 

Same — Woeds  "Willfcx,  Deliberate,  Malicious,  and  Premeditated," 
Used  in  the  statutory  definition  of  murder  in  the  first  degree,  may  all 
be  grouped  under  the  phrase  "formed  design." 

Same  —  Aboumentative  Charge.  —  Although  Chaeoe  in  Refersncb 
TO  Reasonable  Doubt  mat  be  Obnoxious  to  Criticism  as  being 
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involved  and  argumentative,  yet,  if  it  asserts  correct  legal  propositions, 
neither  the  giving  nor  the  refusal  of  it  is  an  error  which  will  work  a 
reversal  of  judgment. 
Pleading  and  Pkacticb — Correction  of  Record. — In  Quoting  the 
Charge  the  court  inserted  the  word  "heart"  where  "heat"  occurs 
in  the  record,  regarding  and  treating  it  as  a  mere  clerical  mistake  in 
copying,  which  the  charge  itself  corrects. 

Homicide.  On  the  occasion  of  a  general  fight  among  ex- 
cursionists, the  deceased,  Willie  Boyd,  was  struck  in  the  back 
of  the  head  with  a  base-ball  bat,  and  from  the  efiects  of  the 
stroke,  which  fractured  the  skull,  Boyd  subsequently  died. 
The  deceased,  at  the  time  he  was  struck  the  fatal  blow,  was 
actively  engaged  in  the  fight  himself,  and  had  previously 
knocked  down  two  men  with  a  base-ball  bat,  and  was  standing 
over  the  last  man  he  had  knocked  down,  when  some  one  came 
out  of  the  crowd  and  struck  the  deceased  the  fatal  blow.  The 
man  who  did  it  struck  a  left-handed  stroke,  holding  the  bat 
with  both  hands,  and  there  was  evidence  that  the  appellant 
Lang  was  right-handed.  There  was  also  evidence  tending  to 
show  that  the  deceased  had  struck  the  appellant  over  the  head 
with  a  stick  in  the  early  part  of  the  same  fight.  The  question 
of  fact  for  the  jury  was  as  to  the  identity  of  the  appellant  Lang 
as  the  man  who  struck  the  fatal  blow.  The  state  introduced 
evidence  of  a  confession  by  the  appellant  that  he  struck  the 
blow,  assigning  as  a  cause  that  he  had  been  struck  on  the 
head  with  a  skillet  by  the  deceased  some  time  before.  The 
defendant  then  ofiFered  to  prove  by  one  Patton  that  Patton  was 
the  party  who  had  struck  Lang  with  the  skillet,  but  the  court 
would  not  allow  the  testimony,  and  also  refused  to  allow  the 
defendant  to  introduce  evidence  of  the  deceased's  character  for 
turbulence  and  violence.  The  charge  given  by  the  court  defin- 
ing murder  in  the  first  degree,  and  excepted  to  by  the  defend- 
ant, appears  in  the  opinion.  Another  charge  in  reference  to 
reasonable  doubt  was  as  follows:  "To  prove  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty  does  not  mean  that 
the  state  must  make  the  proof  by  an  eye-witness,  or  to  a  posi- 
tive, absolute,  mathematical  certainty;  this  latter  measure  of 
proof  is  not  required  in  any  case.  If  from  all  the  evidence 
the  jury  believe  that  it  is  possible,  or  that  it  may  be,  or  per- 
haps the  defendant  is  not  guilty,  this  degree  of  uncertainty 
does  not  amount  to  a  reasonable  doubt,  and  does  not  entitle 
the  defendant  to  an  acquittal.  All  that  is  required  is,  that 
the  jury  should,  from  all  the  evidence,  believe,  beyond  a  rea- 
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Bonable  doubt,  that  the  defendant  is  guilty;  and  if  they  so 
believe,  and  it  was  in  this  county,  and  before  the  finding  of 
this  indictment,  they  must  find  the  defendant  guilty,  although 
they  may  also  believe,  from  the  evidence,  that  it  may  be  he  is 
not  guilty,  or  that  it  is  possible  he  is  not  guilty."  Lang  was 
found  guilty  of  murder  in  the  second  degree,  and  sentenced 
accordingly. 

McCarron  and  Lewis^  for  the  appellant. 
T.  N.  McClellan^  attomey-ge'oeraly  contra. 

C  LOFTON,  J.  As  a  general  rule,  in  cases  of  homicide,  evi- 
dence of  the  bad  character  of  the  deceased  for  turbulence  and 
violence  is  not  admissible,  unless  it  tends  to  qualify  or  explain 
the  conduct  of  the  deceased,  or  to  illustrate  the  motive  or  in- 
tent of  the  accused  in  committing  the  homicide,  when  it  may 
be  said  to  constitute  a  part  of  the  res  gestae.  The  character  of 
the  deceased,  however  rash  and  blood-thirsty,  furnishes,  per  se^ 
no  excuse  for  taking  his  life.  To  render  such  evidence  com- 
petent and  relevant,  the  conduct  of  the  deceased  must  be  of 
Buch  nature  that  its  tendency,  under  the  circumstances  and 
as  illustrated  by  his  character,  is  calculated  to  create  a  rea- 
sonable apprehension  of  great  bodily  harm.  The  purpose  of 
such  evidence  is  to  show  the  honesty  of  the  accused's  belief 
of  imminent  peril:  Franklin  v.  State,  29  Ala.  14;  Pritchett  v. 
State,  22  Id.  39;  58  Am.  Dec.  250;  Storey  v.  State,  71  Ala. 
329;  De  Arman  v.  State,  71  Id.  357.  The  deceased,  at  the 
time  the  fatal  blow  was  struck,  was  making  no  demonstration 
of  violence  against  the  defendant,  spoke  no  words,  and  did  no 
act,  which  could  tend,  even  remotely,  to  produce  in  the  mind 
of  the  defendant  any  apprehension  of  harm.  Under  the  cir- 
cumstances, the  evidence  of  the  deceased's  character  for  turbu- 
lence and  violence  was  not  admissible. 

The  credibility  of  the  witnesses,  who  may  prove  confessions, 
and  of  the  confessions  themselves,  are  legitimate  subjects  of 
inquiry,  and  may  be  impeached  in  any  authorized  mode. 
Though  the  defendant  may  have  confessed  the  crime,  he  may 
show  that  the  ofiense  with  which  he  is  charged  was  not  in  fact 
committed,  or  that  he  was  not  the  guilty  agent.  These  are  the 
immediate  issues  to  be  tried,  and  any  evidence  is  pertinent 
which  properly  tends  to  prove  or  disprove  them,  and  to  eluci- 
date the  main  inquiry.  But  confessions  of  the  specific  ofienB9 
are  distinguishable  from  admissions  and  declarations  of  inci- 
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dental  and  collateral  facts,  though  they  may  be  made  at  the 
same  time.  An  investigation  of  the  truth  or  falsity  of  such 
admissions  and  declarations  would  raise  collateral  inquiries, 
multiply  the  issues,  and  by  diverting  the  minds  of  the  jury 
from  the  main  inquiry,  confuse  their  deliberations.  Had  the 
defendant  been  allowed  to  prove,  in  order  to  show  that  his 
declaration  of  the  cause  of  his  striking  the  deceased  was 
false,  or  to  impeach  the  witnesses,  who  testified  to  such  decla- 
rations, that  some  person  other  than  the  deceased  struck  him 
with  a  skillet  on  a  previous  occasion,  it  would  have  been  com- 
petent for  the  prosecution  to  introduce  rebutting  and  contra- 
dictory evidence.  An  inquiry  as  to  the  details  of  the  previous 
diflBculty  would  have  been  inaugurated,  and  the  main  issue 
rendered  materially  dependent  upon  ascertaining  whether  the 
deceased  struck  the  defendant,  or  whether  the  defendant  had 
reason  to  believe  that  he  struck  him.  The  evidence  of  the 
witness  Patton  was  properly  excluded. 

The  court,  at  the  request  of  the  solicitor,  instructed  the 
jury:  "If  the  defendant,  in  this  county,  before  the  finding  of 
this  indictment,  purposely  killed  the  deceased  by  striking  him 
with  a  base-ball  bat,  after  reflection,  with  a  wickedness  or  de- 
pravity of  heart  toward  the  deceased,  and  the  killing  was 
determined  on  beforehand, — even  a  moment  before  the  fatal 
blow  was  struck, — the  defendant  is  guilty  of  murder  in  the 
first  degree." 

In  quoting  the  charge,  we  have  inserted  the  word  "  heart " 
where  "  heat "  occurs  in  the  record,  regarding  and  treating  its 
use  as  a  mere  clerical  mistake  in  copying,  which  the  charge 
itself  corrects.  The  statute  declares,  "  every  homicide  perpe- 
trated by  poison,  lying  in  wait,  or  any  other  kind  of  willful, 
deliberate,  malicious,  and  premeditated  killing,"  is  murder  in 
the  first  degree.  In  Mitchell  v.  State,  60  Ala.  26,  it  is  said  that 
to  come  within  the  last  clause  of  the  statutory  definition  "  the 
act  must  be  qualified  by  each  of  the  named  adjectives," — will- 
ful, deliberate,  malicious,  and  premeditated,  —  which  "may 
be  grouped  under  the  very  expressive  phrase  '  formed  de- 
sign.' "  Purposely  killing  is  intentional,  willful;  after  reflec- 
tion is  deliberation;  with  a  wickedness  or  depravity  of  heart 
towards  the  deceased  is  the  highest  grade  of  malice;  and 
determining  on  the  killing  beforehand  is  premeditation.  The 
statute  does  not  fix  any  length  of  time  as  requisite  to  delibera- 
tion or  premeditation.  If  reflected  and  determined  on  before 
the  killing, however  brief  maybe  the  period,  the  law  concludea 
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a  formed  design:  Commonwealth  v.  Drum,  58  Pa.  St.  9.  While, 
as  we  have  said  in  other  cases,  it  is  much  the  better  practice 
to  use  the  statutory  words  in  defining  the  highest  degree  of 
murder,  which  cannot  be  simplified,  the  foregoing  analysis  of 
the  charge  shows  that  its  hypothesis  contains  and  sets  forth, 
though  in  different  phraseology,  all  the  statutory  elements  of 
murder  in  the  first  degree:  Floyd  v.  State,  82  Ala.  16. 

The  charge  in  reference  to  reasonable  doubt  asserts  correct 
legal  propositions,  as  settled  by  several  decisions  of  this  court. 
It  may  be  obnoxious  to  criticism  as  being  somewhat  involved 
and  argumentative;  but  neither  giving  nor  refusing  such 
charge  will  cause  the  reversal  of  the  judgment:  McLeroy  v. 
S(ate,  77  Ala.  95. 

There  is  no  error  in  the  other  rulings  of  the  court. 

Affirmed. 


Evidence  of  Bad  Chaoactee  or  Deceased  13  only  Admissible  in  Case 
OF  Homicide  when  the  defendant  claims  to  have  committed  the  crime  in  self- 
defense:  People  V.  Oarhutt,  97  Am.  Dec.  162,  and  note;  Harrimn  v.  Common- 
xvealth,  62  Am.  Rep.  634. 

Malice  Afobethouoht  Essential  to  Pbovb  Cbimb  ov  Mubdeb:  Sea 
People  V.  PoUer,  71  Am,  Dec.  763;  Sparica  v.  CommomoecUCh,  96  Id.  196,  and 
notes. 
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CoKSTrnrnoNAL  Law. — It  is  Clearly  within  Legislativk  Power  of 
State,  bo  far  as  any  limitations  resulting  from  the  federal  constitution 
are  concerned,  to  authorize  the  passage  by  city  councils  of  ordinances 
which  prohibit  the  sale  of  certain  commodities,  either  generally  or  be- 
yond specified  limits,  or  within  certain  hours  of  the  day. 

Id.  —  Municipal  Ordinance.  —  It  is  Clearly  within  Competency  of 
OF  General  Assembly,  under  Constitution  of  Alabama,  to  delegate 
to  a  municipal  corporation  the  power  to  establish  public  markets,  and  to 
confine  the  sale  of  commodities,  which,  in  consideration  of  public  health, 
require  police  inspection  and  supervision,  to  such  markets,  even  if  a  re- 
sult of  the  exercise  of  this  power  should  be  the  destruction  of  an  exist- 
ing and  long-established  business. 

Id.  —  Municipal  Ordinances  Reoulatino  Sales  of -Commodities,  enacted 
under  legislative  authority,  must  be  consistent  with  general  laws,  rea- 
sonable in  their  provisions,  and  referable  to  the  performance  of  some 
recognized  governmental  function. 

Id. — Municipal  Ordinance,  Like  Statute,  may  be  Valid  insomeof  ita, 
provisions,  and  invalid  as  to  others,  and  a  party  assailing  the  ordiiuuuM 
because  of  the  latter  must  show  himself  to  be  affected  thereby. 
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Id.  —Power  Givbn  in  City  Charter  to  "Regotatb  and  MANAaR  Mar- 
kets "  authorizes  the  city  council  to  adopt  ordinances  prohibiting  tho 
sale  of  commoditie3  at  stores,  stalls,  and  places  in  the  city  outside  of 
the  market-houses.  While  the  power  "  to  regulate  "  does  not  authorize 
prohibition  in  a  general  sense,  yet  it  confers  authority  to  confine  the 
business  referred  to  to  certain  hours  of  the  day,  to  certain  localities  or 
buildings  ia  a  city,  and  to  prescribe  rules  for  its  prosecution  within  those 
hours,  localities,  and  buildings. 

Application  for  writ  of  habeas  corpus.  The  facts  appear  in 
the  opinion. 

E.  H.  Faith,  for  the  petitioner. 

Braxton  Bragg,  contra. 

Stone,  C.  J.  The  petitioner  was  convicted  by  the  mayor  of 
Mobile  for  a  violation  of  a  municipal  ordinance  entitled  an 
*'  ordinance  to  establish  and  regulate  markets."  Failing  to 
pay  the  fine  imposed,  he  was  committed  to  prison,  and  there- 
upon he  applied  to  the  judge  of  the  city  court  for  a  writ  of 
habeas  corpus,  on  the  ground  of  the  invalidity  of  said  ordinance. 
This  application  was  denied,  and  he  renews  it  here. 

The  ordinance  in  question  provides,  among  other  things,  for 
the  establishment  and  regulation  of  markets  at  several  points 
in  the  city  of  Mobile,  and  prohibits  the  sale  of  fresh  meats  at 
retail  outside  of  these  markets,  except  by  tenants  of  the  market 
stalls,  who  are  permitted  to  hawk  about  the  streets,  after  "  8 
o'clock,  A.  M.,  of  the  day."  This  ordinance  was  in  efifect  on  May 
1,  1888.  The  petitioner  was  then,  and  had  been  for  a  number 
of  years,  a  green-grocer  in  Mobile,  and  as  such  was  engaged  in 
the  business  of  selling  fresh  meats  from  his  store,  having  regu- 
larly, up  to  May  2,  1888,  paid  the  municipal  license  tax  im- 
posed on  that  business;  and  having  offered  to  continue  the 
payment  of  this  tax.  It  was  admitted  that  the  meats  sold  by 
petitioner  were  sound  and  wholesome,  and  that  his  store  was 
fitted  up  for  this  business,  and  was  and  had  always  been  clean 
and  neat.  Petitioner,  on  May  1,  1888,  between  7  and  8 
o'clock,  A.  M.,  sold  meat  at  his  store  in  violation  of  this  ordi- 
nance. For  this  he  was  convicted,  and  his  conviction  was 
assailed  below,  and  its  validity  is  attacked  here  on  the  ground 
that  said  ordinance  is  void,  because, — 1.  It  is  violative  of  sec- 
tion 1,  article  14,  of  the  constitution  of  the  United  States  ;  2.  It 
is  violative  of  sections  1  and  7  of  article  1,  and  section  50  of 
article  4,  of  the  constitution  of  Alabama;  and  3.  That  its  en- 
actment was  not  authorized  by  the  charter  of  the  city  (or  port) 
of  Mobile. 
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Upon  the  case,  as  thus  presented,  our  conclusions  are:  — 

1.  That  it  is  clearly  within  the  legislative  power  of  the  state, 
80  far  as  any  limitations  resulting  from  the  federal  constitu- 
tion are  concerned,  to  authorize  the  passage  by  city  councils 
of  ordinances  which  prohibit  the  sale  of  certain  commodities, 
either  generally  or  beyond  specified  limits,  or  within  certain 
hours  of  the  day.  Indeed,  the  recent  adjudications  of  the 
supreme  court  of  the  United  States  fully  recognize  the  doc- 
trine that  the  federal  constitution  cannot  be  successfully 
invoked  in  limitation  of  the  state's  absolute  control,  either 
directly  or  through  its  political  instrumentalities,  of  its  inter- 
nal police  affairs.  Both  the  necessity  for  police  regulation,  in 
a  given  instance,  and  the  adaptation  of  a  particular  regula- 
tion to  the  specific  end  in  view,  are  matters  entirely  of  state 
cognizance  and  final  determination.  This  ordinance,  there- 
fore, as  applied  to  the  agreed  facts,  is  not  violative  of  any  pro- 
vision of  the  national  constitution:  Mugler  v.  Kansas,  123  U.  S. 
623;  Powell  v.  Pennsylvania,  127  Id.  678. 

2.  The  delegation  to  a  municipal  corporation  of  the  power 
to  establish  public  markets,  and  to  confine  the  sale  of  com- 
modities which,  in  consideration  of  public  health,  require 
police  inspection  and  supervision  to  such  markets,  is  clearly 
within  the  competency  of  the  general  assembly,  under  the 
constitution  of  Alabama,  and  it  is  not  conceived  that  any  right 
secured  by  the  organic  law  would  be  impaired  by  the  exercise 
of  this  power,  even  if  one  of  the  results  of  its  exercise  should 
be  the  destruction  of  an  existing  and  long-established  busi- 
ness. Such  ordinances,  however,  must  not  be  inconsistent  with 
general  laws;  they  must  be  reasonable  in  their  provisions,  and 
referable  to  the  performance  of  some  recognized  governmental 
function. 

Deferring,  for  the  present,  the  inquiry  whether  the  charter 
of  Mobile  confers  power  on  the  city  government  to  prohibit 
the  sale  of  meats  at  any  store  or  stall  outside  of  the  market 
buildings,  the  question  arises.  Has  the  petitioner  shown  that 
he  is  affected  by  any  other  provision  in  the  ordinance?  It  is 
not  shown  that  ho  has  peddled,  or  desires  to  peddle,  about  the 
streets.  An  ordinance,  like  a  statute,  may  be  valid  in  some 
of  its  provisions,  and  invalid  as  to  others:  Vines  v.  State,  67 
Ala.  73;  Powell  v.  State,  69  Id.  10;  McCreary  v.  State,  73  Id. 
480.  It  is  not  our  purpose  to  inquire  into  the  validity  of  the 
clause  which  discriminates,  in  the  matter  of  peddling  on  the ' 
•treets,  between  tenants  of  stalls  and  those  who  are  not^    If 
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this  does  vitiate  the  ordinance  to  any  extent,  it  is  only  to  the 
extent  of  avoiding  this  exception,  or  giving  to  all  persons  the 
benefit  of  it,  and  allowing  others  as  well  as  lessees  of  stalls 
the  privilege  of  peddling  about  the  streets. 

3.  This  leaves  but  one  inquiry  for  our  consideration,  whether 
the  charter  power  to  "regulate  and  manage  markets"  author- 
ized the  city  council  of  Mobile  to  adopt  ordinances  prohibiting 
the  sale  of  commodities  at  stores,  stalls,  and  places  in  the  city 
outside  of  the  market-houses.  While  the  power  "to  regulate" 
does  not  authorize  prohibition  in  a  general  sense,  "for  the  very 
essence  of  regulation  is  the  existence  of  something  to  be  regu- 
lated," yet  the  weight  of  authority  is  to  the  effect  that  this 
power  confers  the  authority  to  confine  the  business  referred  to 
to  certain  hours  of  the  day,  to  certain  localities  or  buildings 
in  a  city,  and  to  the  manner  of  its  prosecution  within  those 
hours,  localities,  and  buildings:  Horr  and  Bemis  on  Municipal 
Police  Ordinances,  32;  Cronin  v.  People,  82  N.  Y.  318;  37  Am. 
Rep.  664;  Livery  Stables  v.  State,  16  Mo.  App.  131;  In  re  WiU 
son,  32  Minn.  145. 

The  ordinance  here  brought  in  question  is  not  a  prohibi- 
tion of  petitioner's  business.  It  does  not  deny  his  right  to 
prosecute  it.  Its  only  effect  upon  that  business  is  to  confine 
it  to  the  public  markets,  to  limit  its  prosecution  to  certain 
hours  of  the  day,  and  to  prescribe  rules  for  its  conduct  in  con- 
servation of  public  health. 

The  conviction  of  the  petitioner  was  not  void,  his  imprison- 
ment thereunder  is  legal,  and  the  writ  of  habeas  corpus  is 
denied. 

Legislatukk  mat  Delegate  to  Municipal  Cokpoeation  Power  to 
Regulate  Callings,  and  the  municipality,  in  pursuance  of  such  power,  may 
prevent  the  sale  of  certain  articles  within  specified  limits:  Ash  v.  People,  83 
Am.  Dec.  740;  St.  Paul  v.  CoUer,  90  Id.  278;  and  note  to  Caldwell  v.  Altoti^ 
85  Id.  28ft-288,  in  which  the  power  to  regulate  and  manage  markets  is  dis- 
cussed. In  Cronin  v.  People,  37  Am.  Kep.  564,  it  was  held  that  power  in  a 
city  charter  to  "regulate  the  erection,  use,  and  continuance  of  slaughter* 
honaes  "  includes  the  power  of  total  prohibition  within  the  city. 
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Steiner  V.  Ray. 

[84  Alabama,  93.] 

CoNSfnTunoNAL  Law.  —  Statutb  Rbgulatino  Sale  or  Commkboial  Fkb- 
TILIZEBS,  if  its  controlling  purpose  ia  to  guard  the  agricultural  public 
against  spurious  and  worthless  compounda  sometimes  sold  as  fertilizers, 
and  to  furnish  to  buyers  cheap  and  reliable  means  of  proving  the  decep- 
tion and  fraud  should  such  be  attempted,  is  clearly  constitutional. 

Bills  and  Notes  —  Consideration.  —  It  is  SumciENT  Compliano* 
WITH  Alabaua  Statute,  Code  of  1886,  section  141,  requiring  one  who 
sells  a  fertilizer  to  tag  each  package  sold,  if  the  seller,  at  the  request  of 
the  buyer,  delivers  tags  for  each  package  to  the  latter  on  his  promise  to 
attach  them;  and  a  note  the  consideration  of  which  was  a  commercial 
fertilizer  so  sold  is  valid. 

Action  on  a  note.  This  case  involved  the  constitutionality 
of  certain  statutory  provisions,  incorporated  into  the  Alabama 
Code  of  1886.  By  these  provisions,  a  department  of  agricul- 
ture was  created,  and  placed  under  the  management  of  an 
oflficer  known  as  the  commissioner  of  agriculture.  His  duties 
were  to  encourage  the  proper  development  of  agriculture,  hor- 
ticulture, and  kindred  industries;  the  organization  of  neighbor- 
hood and  county  agricultural  associations,  and  out  of  these 
associations,  a  state  agricultural  association;  to  collect  and 
publish  statistics  of  benefit  in  developing  the  agricultural  re- 
Bources  of  the  state;  to  cause  to  be  investigated  the  diseases  of 
grain,  fruits,  and  other  crops;  the  remedies  for  such  diseases, 
and  the  habits  and  propagation  of  various  insects  which  are 
injurious  to  such  crops,  and  the  proper  mode  of  their  destruc- 
tion. He  was  also  required  to  investigate  many  other  matters 
of  interest  to  agriculturists  and  horticulturists  as  well  as  to 
Btock-raisers.  His  duties  with  respect  to  fertilizers  were  as 
follows:  — 

"  He  shall,  at  the  opening  of  each  season,  issue  and  distrib- 
ute circulars,  setting  forth  the  brands  of  fertilizers  sold  or  ex- 
changed, or  offered  for  sale  or  exchange  in  the  state,  their 
analysis  as  claimed  by  the  manufacturer  or  dealer  in  them, 
and,  so  far  as  known,  their  agricultural  and  commercial  value. 
He  shall  issue  a  license  to  such  persons  as  propose  to  sell  or 
exchange  fertilizers.  He  shall  cause  tags  of  suitable  material 
to  be  prepared,  with  proper  fastenings  for  attachment  to  bags, 
barrels,  or  packages  of  fertilizers,  and  there  shall  bo  printed 
thereon  the  word  'guaranteed,'  with  the  year  or  season  in 
which  they  are  to  be  used,  and  a  fac-simile  of  his  signature.. 
He  may,  at  his  discretion,  obtain  a  sample  of  all  fertilizers 
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Bold  or  exchanged,  or  offered  for  sale  or  exchange,  in  this  state, 
cause  them  to  be  analyzed  by  the  state  chemist,  and  make 
publication  of  the  analysis.  He  shall  make  and  publish  such 
rules  and  regulations  as  he  may  deem  necessary  to  carry  into 
effect  the  provisions  of  this  article  touching  the  sale  or  ex- 
change of  fertilizers":  Sec.  137. 

"  Sec.  139.  Commercial  fertilizers  must  not  be  sold  or  ex- 
changed without  a  license  from  the  commissioner,  authorizing 
the  person  making  the  sale  or  exchange  to  deal  therein.  All 
sales  or  exchanges  made  without  such  license  are  void. 

"Sec.  140.  License. — On  the  payment  of  a  fee  of  one  dol- 
lar, the  commissioner  must  issue  license  to  any  person  or  firm 
or  corporation  or  association  of  persons,  authorizing  the  sale  or 
exchange  of  fertilizers  during  a  season,  expiring  on  the  thir- 
tieth day  of  September  of  each  year. 

"Sec.  141.  The  commissioner  must  furnish  the  licensee,  on 
application,  tags  to  be  attached  to  fertilizers  sold  or  exchanged, 
of  the  kind  and  description  he  is  required  by  subdivision  17 
of  section  137  to  prepare,  on  the  payment  to  him  of  fifty  cents 
for  a  number  suflBcient  to  tag  a  ton  of  fertilizers.  Before  sell- 
ing or  exchanging,  or  offering  to  sell  or  exchange,  fertilizers, 
the  licensee  must  attach  one  of  the  tags  to  each  bag,  barrel,  or 
package  thereof;  and  a  sale  or  exchange  of  fertilizers  not  so 
tagged  is  void. 

"  Sec.  142.  Fertilizers  to  he  Submitted  to  Commissioner.  — 
Before  offering  a  fertilizer  for  sale  or  exchange,  the  person  pro- 
fessing to  sell  or  exchange  must  submit  to  the  commissioner  a 
written  or  printed  statement,  setting  forth, — 1,  The  name  and 
brand  under  which  said  fertilizer  is  to  be  sold  or  exchanged, 
the  number  of  pounds  contained  in  the  bag,  barrel,  or  pack- 
age in  which  it  is  to  be  put  upon  the  market,  the  name  or 
names  of  the  manufacturers,  and  the  place  of  manufacturing; 
2.  A  statement  setting  forth  the  amount  of  the  named  ingre- 
dients which  they  are  willing  to  guarantee  such  fertilizer  to 
contain:  First,  nitrogen;  second,  water-soluble  phosphoric 
acid;  third,  citrate-soluble  phosphoric  acid;  fourth,  acid-sol- 
uble phosphoric  acid;  fifth,  potash;  and  such  statement  shall 
be  held  to  constitute  a  guaranty  to  the  purchaser  that  every 
package  of  such  fertilizer  contains  not  less  than  the  amount 
of  each  ingredient  set  forth  in  the  statement;  and  when  such 
statement  sets  forth  the  maximum  and  the  minimum  of  any 
ingredient,  the  commercial  value  shall  be  estimated  upon  the 
minimum  alone;  but  this  shall  not  preclude  the  party  from 
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Betting  forth  any  other  ingredients  which  the  fertilizer  may 
contain,  which,  as  well  as  the  preceding,  shall  be  embraced  in 
the  guaranty. 

"  Sec.  143.  Fertilizers,  or  Chemicals  for  Manufacturing,  to 
he  Branded. — All  fertilizers,  or  chemicals  for  manufacturing 
or  composting  the  same,  offered  for  sale,  exchange,  or  distri- 
bution, must  have  branded  upon  or  attached  to  each  bag,  bar- 
rel, or  package,  in  such  manner  as  the  commissioner  may  by 
regulation  establish,  the  true  analysis  of  such  fertilizer  or 
chemical  as  claimed  by  the  manufacturer,  showing  the  per- 
centage of  valuable  elements  or  ingredients  such  fertilizer  or 
chemical  contains;  and  in  every  case  the  brand  must  specifi- 
cally set  forth  the  percentage  contained  in  the  fertilizer  or 
chemical  of  the  several  ingredients  specified  in  section  142,  in 
the  terms  of  that  section. 

"Sec.  144.  Fertilizer,  What  Included  in  Term. — The  term 
*  fertilizer,'  or  *  commercial  fertilizer,'  as  used  in  this  article, 
does  not  include  common  lime,  land  plaster,  cotton-seed,  cot- 
ton-seed meal,  ashes,  or  common  salt,  not  in  combination. 

"  Sec.  145.  Chemist  of  Department. — The  professor  of  chem- 
istry of  the  Agricultural  and  Mechanical  College  is  the  oflficial 
chemist  of  the  department.  On  the  application  of  the  com- 
missioner, he  must  analyze  and  certify  the  analysis  of  all  fer- 
tilizers, samples  of  which  are  furnished  him;  and,  at  the 
request  of  the  commissioner,  if  he  can  without  conflict  with 
his  duties  as  professor,  must  attend  conventions  of  agricultu- 
ral chemists,  make  reports  of  such  matters  as  he  may  deem  of 
interest  to  the  department,  and  render  such  other  services  in  the 
line  of  his  profession  as  the  commissioner  may  require 

"Sec.  147.  Copy  of  Official  Analysis,  Evidence. — The  copy 
of  the  official  analysis  of  any  fertilizer  or  chemical,  under  the 
seal  of  the  department  of  agriculture,  shall  be  admissible  as 
evidence  in  any  of  the  courts  of  this  state,  on  the  trial  of  any 
issue  involving  the  merits  of  such  fertilizer  or  chemical." 

Richardson  and  Steiner,  for  the  appellants. 

G.  R.  Farnham,  and  Stallings  and  Wilkinson,  contra. 

Stone,  C.  J.  The  consideration  of  the  note  sued  on  in  this 
case  was  a  commercial  fertilizer,  sold  by  appellants  to  appel- 
lees in  April,  1884.  The  act  "  to  establish  a  department  of 
agriculture  for  the  state  of  Alabama,"  approved  February  23, 
1883  (Sess.  Acts,  190),  determines  the  rights  of  the  parties  to 
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this  suit:  Code  of  1886,  sees.  129  et  seq.  Tlie  constitutionality 
of  that  statute  is  assailed  on  many  grounds.  As  we  under- 
stand the  statute,  its  controlling  purpose  was  to  guard  the  ag- 
ricultural public  against  spurious  and  worthless  compounds 
sometimes  sold  as  fertilizers,  to  fix  on  sellers  a  statutory  guar- 
anty that  fertilizers  sold  by  them  contain  the  chemical  ingre- 
dients, and  in  the  proportions  represented,  and  to  furnish  to 
buyers  cheap  and  reliable  means  of  proving  the  deception  and 
fraud  should  such  be  attempted.  The  accomplishment  of 
these  objects  will  greatly  promote  the  prosperity  and  success 
of  agricultural  industry;  and  we  do  not  hesitate  to  declare 
that  they  are  strictly  within  the  pale  of  legitimate  police  regu- 
lation: Wharton's  American  Law,  sees.  425, 487, 490,  and  note; 
Cooley's  Constitutional  Limitation,  5th  ed.,  722,  723.  We 
think  the  statute  clearly  constitutional. 

The  record  shows  the  following  state  of  facts:  Plaintififs, 
Steiner  and  Sons,  were  merchants,  and,  among  other  mechan- 
dise,  sold  guano  to  their  customers.  The  defendants  applied 
to  them  for  the  purchase  of  this  fertilizer,  and  were  informed 
that  they  had  none  in  store,  but  expected  a  car-load  during 
the  day.  The  car  arrived  about  2  o'clock,  p.  m.,  and  there- 
upon the  written  contract  declared  on  was  entered  into. 
There  is  no  testimony  showing  whether  or  not  the  guano 
had  been  analyzed,  and  that  inquiry  does  not  appear  to  have 
been  raised  in  the  trial  court.  The  case  seems  to  have  gone 
off  mainly  on  the  failure  to  have  tags  attached  to  the  pack- 
ages. The  testimony  most  favorable  to  the  plaintiffs,  appel- 
lants here,  is  in  substance  as  follows:  When  the  car  arrived, 
it  was  soon  opened  for  the  delivery  of  its  freight,  and  defend- 
ants, being  anxious  to  leave  for  home,  loaded  a  ton  of  the  guano 
from  the  car  upon  their  wagons.  This  was  done  without  the 
direction  or  knowledge  of  the  plaintiffs  or  their  agent.  The 
agent,  coming  up,  and  having  the  requisite  tags  in  his  posses- 
sion, was  proceeding  to  attach  them  to  the  packages  on  the 
wagons,  ten  in  number.  He  had  attached  them  to  two  or  three 
of  the  packages,  when,  at  the  request  of  the  defendants,  and 
that  they  might  be  allowed  to  leave  for  home,  he  gave  them 
thp  remaining  tags,  they  promising  to  attach  them,  and  allowed 
them  to  depart,  carrying  with  them  the  fertilizer.  As  we  un- 
derstand this  testimony,  if  it  be  believed,  the  contract  of  sale 
was  in  progress,  and  did  not  become  completely  executed  un- 
til plaintiffs'  agent  consented  that  the  defendants  might  depart 
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with  the  guano.     Till  then  the  plaintiffs  had  not  relinquished 
their  ownership  and  control  over  it. 

We  have  said  that  the  purpose  of  the  statute  was  to  create 
and  furnish  evidence  of  a  guaranty  of  the  chemical  ingredi- 
ents of  the  fertilizer  sold.  This  the  statute  requires  to  be 
done  by  attaching  tags  to  the  several  packages.  The  agent  of 
the  seller  was  proceeding  to  do  this,  when,  at  the  urgent  re-  5 
quest  of  the  buyers,  he  delivered  the  tags  to  them,  and  permit- 
ted them  to  depart,  they  promising  to  attach  them.  They  ^ 
failed  to  do  so.  We  hold  that  this  was  a  substantial  compli-  ■ 
ance  with  the  statute.  The  sellers  committed  no  fraud  on  the 
department  of  agriculture,  for  they  purchased  and  paid  for 
the  requisite  tags.  They  committed  no  fraud  on  the  pur- 
chasers, for  they  furnished  to  them  the  proper  guaranty,  and 
the  means  of  proving  it.  If  the  tags  were  not  attached,  the 
fault  was  not  with  the  sellers.  To  allow  the  purchasers  to 
take  advantage  of  this  technical  omission  of  duty  would  bo 
to  reward  them  for  the  violation  of  their  promise,  which  we 
are  not  inclined  to  do.  Of  course,  what  we  have  said  is  based 
on  the  testimony  as  given  by  plaintiffs'  agent.  If  the  jury 
failed  to  find  the  facts  as  deposed  to  by  him,  then  the  rules 
declared  above  do  not  apply. 

This  case  is  distinguishable  from  Campbell  v.  Segars,  81  Ala. 
259.  In  that  case  the  agricultural  department  failed  to  real- 
ize its  fees  for  the  tags,  and  the  purchasers  failed  to  obtain 
the  statutory  guaranty.  The  purchasers,  as  further  security, 
might  have  requested  the  sellers  to  draw  samples  from  each 
package  in  their  presence,  but  they  are  not  shown  to  have 
requested  it. 

The  circuit  court  erred  in  the  charge  given. 

Reversed  and  remanded. 


Statb  has  Powkr  to  Beoulati  or  Prohibit  Sals  or  MAinnrAOTURa 
of  articles  of  trade,  when  necessary  for  the  well-being  or  safety  of  Bocietyt 
See  note  on  this  topio  to  Butler  v.  Chambers,  1  Am.  St.  Rep.  644-650. 
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Thoenton  V.  Sheffield  and  Birmingham  K.  E.  Co. 

[84  Alabama,  109.  j 

CoNTEAcra — Construction, — Rulb  of  Interpretation  ov  Debds  ob 
Other  iNSTRtrMENTS,  partly  printed  and  partly  written,  is,  that  the 
written  parts  are  presumed  to  have  commanded  the  stricter  atteation  of 
the  parties;  and,  in  C£ise  of  irreconcilable  conflict,  the  writing  will  pre- 
vail over  the  printed  matter. 

Tqce  is  Essential  Element  op  Written  Contract,  whereby  one  persoa 
binds  himself  to  convey  a  right  of  way  to  certain  other  persons,  on  con- 
dition that  the  latter  shall,  within  four  months  from  the  date  of  the 
contract,  commence  the  construction  of  a  railroad,  and  within  three 
years  complete  it  through  certain  counties;  and  upon  failure  to  perform 
these  conditions,  damages  are  recoverable  for  the  right  of  way. 

Estoppel.  —  Person  is  not  Estopped  to  Claim  Compensation  for  Right 
OF  Wat  by  permitting  a  railroad  company  to  construct  its  road  over  his 
land,  and  operate  it  without  interference. 

Injunction.  — Bill  in  Equity  Claiming  Compensation  from  Railroad 
CJoMPANT  for  Right  op  Wat  will  be  made  effective  by  injunction,  if 
necessary,  until  the  damages  are  properly  ascertained,  or  until  the  com- 
pany obtains  the  right  of  way  in  legal  form. 

Bill  in  equity  praying  compensation  for  right  of  way  and 
for  an  injunction  until  compensation  made.  The  facts  appear 
in  the  opinion. 

Simpson  and  Jones,  for  the  appellant. 

J.  B.  Moore,  contra. 

Stone,  C.  J.  The  appellee,  railroad  company,  surveyed  its 
route,  and  had  partially  constructed  its  road,  beginning  at  Shef- 
field, in  Colbert  County,  and  extending  southeastward  tow- 
ards Birmingham.  When  this  bill  was  filed,  the  road  was 
completed,  equipped,  and  in  running  order  for  a  distance  of 
forty  or  more  miles  in  Colbert  and  Franklin  counties,  running 
through  the  lands  of  the  female  complainant  after  noticed.  On 
the  eighth  day  of  October,  1881,  Mrs.  Thornton,  —  then  Mrs. 
Henry,  —  together  with  her  husband,  entered  into  an  agree- 
ment, partly  printed  and  partly  written,  a  proper  interpreta- 
tion of  which  is  necessary  to  a  decision  of  this  cause.  This 
agreement  was  signed  without  witnesses,  but  was,  on  the  day 
of  its  date,  acknowledged  and  certified  in  form  required  to 
convey  a  homestead,  and  also  to  convey  lands  owned  by  a 
miarried  woman:  Code  of  1886,  sees.  1790,  1802,  1894,  2508. 
The  instrument  was  duly  recorded  in  the  proper  oflBce.  We 
insert  a  copy  of  the  contract,  italicizing  the  written  words  so 
as  to  distinguish  them  from  the  printed  matter.  The  contract 
is  as  follows:  — 

Am.  St.  £xp.,  Vol.  V.— 22 
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"  Know  all  men  by  these  presents,  that  whereas,  Eugene  C. 
Gordon,  of  the  state  of  Mississippi,  and  his  associates,  of  the 
states  of  New  York,  Georgia,  Alabama,  Mississippi,  and  Ten- 
nessee, propose  to  build  a  railroad  from  some  point  on  the 
Alabama  Great  Southern  Railroad,  or  from  some  point  on  the 
Memphis  and  Charleston  Railroad,  into  or  through  the  counties 
of  Tuscaloosa,  Walker,  Winston,  Marion,  Franklin,  Colbert, 
and  Lauderdale,  state  of  Alabama.  And  whereas,  the  build- 
ing of  said  railroad  would,  in  our  opinion,  enhance  the  value 
of  our  farming  and  timbered  lands,  and  the  productions 
thereon;  and  whereas,  the  building  and  operating  of  said 
railroad  would,  in  our  opinion,  become  a  convenience  and 
advantage  in  various  ways  to  our  property  and  our  labor,  in 
furnishing  facilities  for  transportation  and  more  rapid  com- 
munication to  and  from  the  markets  of  the  country;  now,  for 
and  in  consideration  of  any  or  all  of  these  benefits  and  advan- 
tages, which,  in  our  opinion,  would  accrue  to  us  from  the 
building  of  said  railroad,  should  the  said  Gordon  and  associ- 
ates, within  four  months  from  this  date,  begin  the  work  of 
surveying  or  locating  or  building  said  railroad,  and  shall, 
within  three  years  from  this  date,  so  complete  the  said  railroad 
60  as  to  have  it  in  operation  [to  the]  through  the  counties  above 

named  [county  lines  between and counties].     Now, 

iu  that  event,  in  consideration  of  the  said  benefits  and  advan- 
tages likely  to  accrue  to  us  and  to  our  property,  as  herein- 
before referred  to  from  the  building  of  the  proposed  railroad: 
We,  Gu8  A.  Henry  and  Ella  W.  Henry,  his  wife,  of  the  county 

of ,  state  of  Alabama,  do  hereby  agree  and  bind  ourselves, 

our  heirs,  administrators,  executors,  and  assigns,  to  make  unto 
the  said  Eugene  C.  Gordon  and  his  associates,  and  upon  the 
compliance  of  the  said  Gordon  and  associates  with  the  terms 
of  this  contract  [hereby  vest  the  said  Gordon  and  his  associ- 
ates with  good  and  sufficient  title  to  all  the  coal,  iron,  coal-oil, 
in  or  upon,  or  in  any  wise  belonging  to,  the  following  described 
lands  or  real  estate,  to  wit:]  We  give  the  right  for  the  said  rail- 
road to  enter  our  plantation,  and  go  through  the  same  in  con- 
Btructing  the  said  road,  free  of  charge,  provided  it  does  not  interfere 
toith  the  buildings. 

"[And  in  addition  to  the  above-described  real  estate,  we 
hereby  bind  ourselves  and  legal  representatives  to  make  good 
and  sufficient  titles,  in  fee-simple,  to  all  the  following  de- 

Bcribed  lands  or  real  estate,  to  wit:  ,  together  with  the  ' 

right  to  enter  upon  the  said  lands  to  prospect  for  said  mineral 
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substances,  and  to  mine  and  utilize  the  same  if  they  so  desire,] 
also  we  hereby  grant  unto  the  said  Gordon  and  his  associates 
the  right  for  road  and  railroads  across  our  lands  free  of  charge, 
and  the  fiee  use  of  timber  necessary  for  railroad  or  mining 
purposes. 

"It  is  expressly  understood  that  any  and  all  of  the  above- 
specified  donations  are  to  be  made  by  the  undersigned  to  aid 
the  said  Gordon  and  his  associates  in  the  construction  of  said 
railroad,  in  consideration  of  the  benefits  and  advantages  likely 
to  accrue  to  us  from  the  building  of  the  same.  It  is  further 
expressly  and  specially  understood,  that  no  such  deed  to  the 
lands  as  above  described  [or  to  the  coal,  iron,  coal-oil,  and 
other  mineral  interests  owned  by  us,  as  above  specified],  is  to 
be  made,  as  described  in  this  instrument,  if  the  said  Gordon 
and  associates  should  fail  to  build  such  portion  of  the  road, 
and  do  the  work  as  is  required  by  the  terms  of  this  instru- 
ment; nor,  on  the  other  hand,  the  said  Gordon  and  his  asso- 
ciates shall  not  be  held  liable  for  damages  should  they  fail  to 
build  said  railroad. 

"The  object  of  thus  deeding,  or  thus  binding  ourselves  to 
deed  certain  lands  [and  our  coal,  iron,  coal-oil,  and  other 
mineral  interests],  on  certain  conditions,  to  the  said  Gordon 
and  his  associates,  is  hereby  expressly  declared  to  be,  to  in- 
duce the  said  Gordon  and  his  associates  to  build  the  said 
railroad, — the  consideration  to  the  undersigned  being  the 
supposed  benefits  to  accrue  to  us  from  the  increased  circula- 
tion of  money  along  the  said  railroad  line  in  building  and 
operating  the  same,  and  the  general  benefits  of  our  having 
increased  railroad  facilities,  by  which,  in  our  opinion,  we  will 
"he  fully  compensated  for  the  said  aid  extended  or  to  be  ex- 
tended by  us  in  securing  the  same."  Dated,  and  signed  by 
Gus  A.  Henry  and  Ella  W.  Henry,  with  their  seals. 

In  framing  this  agreement,  a  printed  blank  was  used,  which 
contained  many  words  and  stipulations  not  germane  to  the 
contract  made,  or  intended  to  be  made.  We  inclose  in  brack- 
ets such  stipulations,  sentences,  phrases,  and  parts  of  the  same 
as  we  think  should  not  be  considered  in  the  interpretation  of 
the  agreement  actually  made. 

It  is  a  rule  of  interpretation  of  deeds  or  other  instruments 

'  partly  printed  and  partly  written,  that  the  written  portions 

are  presumed  to  have  commanded  the  stricter  attention  of  the 

parties;    and  if  there  is  an  irreconcilable   conflict  between 

them,  the  writing  prevails  over  the  printed  matter:  2  Devlin 
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on  Deeds,  sec.  837;  Bishop  on  Contracts,  sec.  413.  This  is 
but  the  teaching  of  human  experience,  crystallized  into  law. 

We  are  satisfied  that  in  this  case  there  was  no  intention  to 
contract  for  mineral  rights,  or  for  any  easement  or  privilege 
in  connection  therewith.  The  sole  purpose  was  to  obtain  a 
right  of  way  through  the  plantation  of  the  female  complain- 
ant, free  of  charge,  and,  on  like  terms,  "  the  free  use  of  timber 
necessary  for  railroad  purposes," 

The  contract  is  not  free  from  ambiguity.  It  is  earnestly 
contended  for  appellee  that  time  was  not  made  of  the  essence 
of  this  contract.  On  the  other  hand,  it  is  claimed  for  appel- 
lant that  the  writing  is  only  an  agreement  to  convey,  on  con- 
ditions to  be  performed  within  a  specified  time;  and  the  time 
having  elapsed,  and  the  conditions  not  being  performed,  the 
agreement  to  convey  is  canceled.  The  contract  does  not  em- 
ploy either  of  the  words  "grant,  bargain,  sell,  or  convey,"  or 
any  word  of  equivalent  import.  Considering  the  entire  instru- 
ment, we  hold  it  not  a  conveyance,  but  an  agreement  to  con- 
vey, on  conditions  therein  expressed:  Chapman  v.  Glassell,  13 
Ala.  50.  The  conditions  most  important  to  be  noted  are  the 
following:  To  commence  the  survey  of  the  said  road  within 
four  months  of  the  date  of  the  contract, — October  8,  1881, — 
and  within  three  years  to  complete  it,  running  "into  or 
through  the  counties  of  Tuscaloosa,  Walker,  Winston,  Marion, 
Franklin,  Colbert,  and  Lauderdale,  state  of  Alabama."  The 
clause  which  binds  Henry  and  his  wife — the  latter  now  Mrs. 
Thornton — is  in  the  following  terms:  "Now,  in  that  event, 
....  we,  Gus  A.  Henry  and  Ella  W.  Henry,  his  wife,  do 
hereby  agree  and  bind  ourselves,  our  heirs,  administrators, 
executors,  and  assigns,  to  make  unto  the  said  Eugene  C.  Gor- 
don and  his  associates,  and  upon  the  compliance  of  the  said 
Gordon  and  his  associates  with  the  terms  of  this  contract, 
hereby  [agree  to]  vest  the  said  Gordon  and  his  associates 
with  good  and  suflScient  titles,  ....  we  give  the  right  for 
the  said  railroad  to  enter  our  plantation  and  go  through  the 
same,  in  constructing  said  road,  free  of  charge,  provided  it 
does  not  interfere  with  the  buildings."  There  are  other  pro- 
visions in  the  contract  clearly  indicating  that  it  was  not  in- 
tended as  a  conveyance,  but  only  as  an  agreement  to  convey. 
Among  them  is  the  following:  "  It  is  further  expressly  and 
specially  understood  that  no  such  deed  to  the  lands  as  above 
described  ....  is  to  be  made,  as  described  in  this  instru- 
ment, if  the  said  Gordon  and  associates  should  fail  to  build 
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Buch  portion  of  the  road,  and  do  the  work  as  required  by  the 
terms  of  this  instrument."  Under  the  force  of  the  clauses 
copied,  and  other  provisions  of  the  contract,  we  feel  author- 
ized to  insert  the  words  "  agree  to,"  which  we  have  placed  be- 
tween brackets  above. 

We  hold  that,  under  the  terms  of  this  contract,  the  com- 
plainant bound  herself  to  give  and  convey  the  right  of  way 
only  in  the  event  Gordon  and  associates,  or  their  assigns,  per- 
formed the  stipulations  they  entered  into,  and  which  consti- 
tuted the  consideration  of  complainant's  agreement  to  convey: 
Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  R'y  Co.,  73  Ala.  426, 
440.  We  hold,  further,  that  the  agreement  in  this  case  makes 
time  an  essential  element  of  the  contract,  and  Gordon  and 
associates,  having  broken  the  agreement  on  their  part,  have 
forfeited  all  right  to  claim  its  observance  on  the  part  of  com- 
plainant. 

It  is  contended  for  appellee  that  by  permitting  the  railroad 
company  to  construct  its  road  and  operate  it  without  inter- 
ference, complainant  has  estopped  herself  from  now  asserting 
her  right  to  compensation  for  the  right  of  way.  There  is  no 
principle  of  estoppel  against  this  claim,  considered  as  a  mere 
demand  for  damages  for  the  right  of  way.  If  she  were  seek- 
ing to  evict  the  corporation,  there  might  be  something  in  the 
objection.  That  is  not  the  purpose  of  this  suit.  She  claims 
only  for  the  injury  done  to  her  freehold;  and  that  claim,  un- 
der the  averments  of  the  bill,  stands  on  the  same  meritorious 
ground  as  if  the  road  had  been  built  without  prior  attempt  to 
procure  or  condemn  the  right  of  way.  Such  acquiescence,  to 
operate  a  bar,  must  be  of  sufi&cient  duration  to  toll  entry:  New 
Orleans  etc.  R.  R.  Co.  &  Ins.  Ass^n  v.  Jones,  68  Ala.  48;  Jones  v. 
New  Orleans  etc.  R.  R.  Co.,  70  Id.  227;  Tennessee  etc.  R.  R.  Co. 
V.  East  Alabama  R'y  Co.,  73  Id.  426;  1  Wood's  Railway  Law, 
eec.  209;  Perkins  v.  Maine  Cent.  R.  R.  Co.,  72  Me.  95. 

The  course  adopted  by  the  complainant  in  this  case  is  fully 
justified  by  the  authorities,  and  the  bill  should  be  retained 
and  made  efifective  by  injunction,  if  necessary,  until  the  dam- 
ages are  properly  ascertained,  or  until  the  railroad  company 
obtains  the  right  of  way  in  legal  form:  Taylor  v.  C.  R.  &  St.  P. 
R.  R.  Co.,  25  Iowa,  371;  Browning  v.  Cam.  &  W.  R.  R.  Co.,  4 
N.  J.  Eq.  47;  Oilman  v.  S.  <Sc  F.  R.  R.  Co.,  40  Wis.  653;  Rush 
V.  M.  L.  S.  &  W.  Ry  Co.,  54  Id.  136;  2  Wood's  Railway  Law, 
eec.  246. 

The  present  suit  was  instituted  in  July,  1887.    At  that 
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time,  and  since  February  28,  1887,  "  tbe  wife  must  sue  alone, 
at  law,  or  in  equity,  ....  for  the  recovery  of  her  separate 
property,  or  for  injuries  to  such  property":  Act  approved 
February  28,  1887,  Sess.  Acts  1880,  sec.  7;  Code  of  1886,  sec. 
2347. 

The  chancellor  erred  in  sustaining  the  eighth  ground  of 
demurrer,  and  there  is  nothing  in  the  other  grounds  assigned. 
Rule  of  chancery  practice,  No.  13,  in  the  Code  of  1876,  same 
number  in  Code  of  1886,  has  no  application  to  bills  which 
contain  no  interrogating  part,  and,  like  the  forms  of  the  com- 
plaints given  in  the  code,  is  at  most  directory:  Code  of  1886, 
sec.  3422. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered  overruling  the  demurrer.  The  decree  appealed  from 
being  interlocutory,  the  cause  is  still  pending  in  the  court  be- 
low, and  there  is  no  need  of  an  order  of  remandment. 

Reversed  and  rendered. 

TiMB  IS  I70T  oJt  EssENCB  OF  CoNTBACT  unlesa  there  are  words  clearly 
Bhowing  that  to  be  the  intention:  Taylor  v.  BaMwin,  73  Am.  Bee.  736. 

Pabtt  Seektno  to  Recover  Damages  in  Condemnation  Pboceedinos 
MAY  HAVE  Injunction  until  the  damages  are  paid:  Lafayette  etc  Co.  v.  Nea 
Albany  R.  B.  Co.,  74  Am.  Dec.  246,  and  note. 


Port  op  Mobile  v,  Louisville  and   Nashvillb 
Eailroad  Company. 

[84  Alabama,  115.] 

Obant,  in  its  Own  Natdbe,  Amounts  to  Extinguishment  of  Right  of 
Gbantor,  and  implies  a  contract  not  to  reassert  that  right,  and  this 
principle  is  applicable  to  franchises  lawfully  granted  by  municipal  cor- 
porations. 

Raoboad  Company  — Grant  of  Franchise  to  by  City  as  Agent  of 
State.  —  A  railroad  company  was  authorized  under  its  original  charter, 
granted  by  the  legislature,  to  construct  its  road  across  or  through  any 
street  or  highway,  subject  to  the  limitation  that  the  public  use  of  such 
street  or  highway  should  not  be  unnecessarily  impaired.  An  amend* 
ment  to  this  charter  authorized  any  incorporated  city  or  village  within 
the  state,  and  situated  upon  the  line  of  the  company's  road,  to  grant  to 
the  company  any  rights,  privileges,  or  franchises  having  reference  to  tbe 
construction  and  management  of  its  road,  and  tbe  conduct  of  its  busi- 
ness, within  the  limits  of  such  city.  Under  the  authority  thus  conferred 
in  the  charter  of  the  company,  a  grant  to  it  by  a  city,  in  the  form  of  an ' 
ordinance,  of  the  right  to  construct  a  track  with  necessary  sidings  and 
torn-outs  through  a  business  stroat  in  said  city,  in  such  manner  as  tha 
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company  might  deem  necessary  for  its  business  purposes,  is  an  irrevoca- 
ble franchise,  protected  from  impairment  by  both  federal  and  state  con- 
stitutions, and  subject  to  the  limitation  only  that  the  use  of  the  street 
by  the  public  should  not  be  unnecessarily  or  materially  impaired. 

Id.  — Privilege  Granted  to  Railroad  Company  to  Lay  its  Track 
THROiTGH  Business  Street  of  City,  with  the  necessary  sidings  and 
turn-outs,  these  to  be  laid  in  such  manner  aa  the  company  might  deem 
expedient  and  necessary  for  its  business,  is  none  the  less  a  franchise,  in 
the  proper  sense  of  that  term,  because  it  was  granted,  not  directly  by 
legislative  enactment,  but  by  the  city  authorities,  under  the  sanction  of 
the  company's  charter,  itself  granted  by  the  legislature.  For  this  pur- 
pose the  city  is  regarded  as  a  political  agent  for  the  state,  and  an  act 
done  by  the  state  through  its  duly  authorized  agent  is  an  act  done  by 
the  state  itself. 

Id. — Right  Granted  to  Railroad  Company  to  Lay  its  Track  through 
City  Street  Necessarily  Implies  the  right  to  use  such  track  in  the 
mode  ordinarily  adopted  by  railroad  companies,  subject  to  reasonable 
regulation  under  the  police  power  of  the  proper  authorities.  The  right 
to  lay  side-tracks  and  turn-outs  in  like  manner  implies  the  right  to  use 
them,  and  this  includes  their  use  for  the  transportation  of  goods  to  and 
from  adjoining  stores  and  warehouses. 

Corporations.  —  Charters  of  Corporations  are  to  bb  Construed 
Strictly  against  the  corporators,  and  what  is  not  unequivocally  granted 
in  clear  terms,  or  necessarily  implied,  must  be  taken  to  be  withheld. 

Id.  —  Practical  Construction  of  Grant  Established  by  Years  of 
Uniform  Usage,  acquiesced  in  by  the  public,  and  not  denied  by  those 
adversely  interested,  is  the  strongest  evidence  that  the  grant  has  been 
rightly  interpreted. 

Id.  —  City  Ordinance  having  for  its  Obvious  Purpose  the  destruction 
of  an  irrevocable  franchise  belonging  to  a  railroad  company,  no  question 
of  police  power,  abatement  of  nuisance,  or  regulation  of  an  admitted 
right  being  involved  in  the  case,  is  void. 

Injunctions.  — Court  of  Equity  has  Jurisdiction  to  Enjoin  Enforce- 
ment OF  City  Ordinance,  having  for  its  purpose  the  destruction  of  the 
franchise  of  a  railroad  company,  in  which  the  public  has  an  interest, 
where  the  injury  to  the  company  will  be  irreparable;  and  the  company 
is  not  required  to  establish  its  right  at  law  before  invoking  the  aid  of 
equity,  its  right  being  clear  and  free  from  doubt,  the  validity  of  the 
franchise  depending  upon  the  construction  of  a  grant  from  the  city,  au- 
thorized by  the  company's  charter. 

Id.  —  Court  of  Equity  will  not  Interfere  to  Enjoin  Mere  Trespass 
of  ordinary  character,  either  upon  the  person  or  property.  But  where 
a  trespass,  or  a  series  of  trespasses,  operate  in  effect  to  destroy  or  seri- 
ously impair  the  exercise  of  a  franchise,  a  court  of  equity  will  not 
hesitate  to  interpose  to  prevent  the  apprehended  injury  by  the  aid  of 
injunction. 

Id.  —  Court  op  Eqihty  will  not  Refuse  to  Interfere  by  Injunction 
to  restrain  a  city  from  unlawfully  attempting,  by  an  ordinance,  to 
destroy  the  valuable  franchise  of  a  railroad  company  merely  because  the 
ordinance  is  of  a  quasi  criminal  character. 

Bill  in  equity  for  an  injunction.    The  facts  appear  in  the 
opinion. 
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E.  U.  Clarke,  for  the  appellant. 

Gaylord  B.  Clark  and  F.  B.  Clark,  Jr.,  contra, 

SoMEEVTLLE,  J.  The  present  bill  is  filed  by  the  Louisville 
and  Nashville  Railroad  Company  against  the  Port  of  Mobile 
to  enjoin  the  enforcement  of  an  ordinance  of  that  municipal- 
ity, which  declared  it  unlawful  for  any  person  or  corporation 
to  load  or  unload  cars  in  the  public  streets  of  the  city,  under 
a  penalty  of  not  less  than  twenty-five  dollars  for  each  and 
every  violation  of  the  provision.  The  ordinance  excepts  cot- 
ton, coal,  and  ice  in  certain  localities,  but  this  exception  has 
no  material  bearing  on  the  present  controversy. 

The  bill  claims  for  the  complainant  a  vested  franchise  to 
exercise  the  right  of  loading  and  unloading  freight  along  the 
line  of  its  track  constructed  through  Commerce  Street  in  said 
city,  and  tliat  the  enforcement  of  the  ordinance  in  the  man- 
ner which  has  been  threatened  by  the  municipal  authorities 
will  operate  as  a  total  destruction  of  this  valuable  franchise, 
which  the  company  had  been  peaceably  exercising  for  about 
eighteen  years.  It  is  averred  that  the  ordinance  in  contro- 
versy is  the  exercise  of  unauthorized  municipal  power,  and  is 
therefore  void;  and  that  the  defendant  corporation,  the  Port 
of  Mobile,  is  insolvent,  and  the  public  officers  and  others  who 
have  undertaken  to  enforce  the  ordinance,  by  the  threatened 
arrest  of  the  complainants'  employees,  are  pecuniarily  irre- 
Bponsible,  and  facts  are  stated  from  which  it  is  made  clear 
that  the  injury  which  will  be  suffered  by  the  complainant  in 
the  abrogation  of  this  right,  and  the  consequent  paralysis  of 
its  business,  will  be  irreparable,  and  cannot  be  recompensed 
by  suits  for  damages  at  law. 

We  first  inquire  as  to  the  origin  and  nature  of  the  right  or 
privilege  claimed  by  the  complainant;  second,  whether  the 
ordinance  in  question  operates  as  an  illegal  interference  with 
it;  and  third,  as  to  the  jurisdiction  of  a  court  of  equity  to  in- 
terfere by  the  aid  of  injunctive  relief. 

1.  The  basis  of  the  alleged  right  in  the  complainant  is,  a 
grant  by  the  city  of  Mobile,  in  the  form  of  an  ordinance, 
passed  in  September,  1869,  for  the  particular  purpose,  as  the 
bill  alleges,  of  enabling  the  railroad  to  reach  the  stores  and 
warehouses  situated  on  Commerce  Street, — this  grant  being 
made  under  the  authority  of  the  charter  of  the  railroad  com- 
pany, created  by  legislative  enactment.  The  complainant,  as 
the  owner  of  the  charter  of  the  New  Orleans,  Mobile,  and 
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Chattanooga  Railroad  Company,  is  shown  to  be  entitled  to  all 
the  rights  vested  in  that  corporation.  The  charter  of  the  lat- 
ter company,  enacted  in  November,  1866,  expressly  authorized 
the  construction  of  its  road  across  or  through  any  street  or 
highway,  the  only  limitation  upon  the  right  being  that  the 
usefulness  and  convenience  of  such  street  or  highway  to  the 
public  should  not  be  unnecessarily  or  materially  impaired: 
Acts  1866-67,  pp.  6-15,  sec.  13.  An  amendment  to  this  char- 
ter, approved  February  12,  1867,  contained  the  following  pro- 
vision: "That  the  said  company  is  hereby  authorized  and 
empowered  to  obtain,  by  grant  or  otherwise,  from  any  incor- 
porated city  or  village  within  the  state  that  may  be  situated 
upon  or  at  the  intersection  or  termini  of  any  of  its  railroads, 
any  rights,  privileges,  or  franchises  that  any  of  said  corpo- 
rated  cities  or  villages  may  choose  to  grant  in  reference  to  the 
construction,  maintenance,  and  management  of  the  railroad  of 
said  company,  its  depots,  cars,  locomotives,  and  its  business 
within  the  limits  of  such  incorporated  city  or  village,  as  here- 
inbefore named,  is  hereby  authorized  and  empowered  to  grant 
to  said  company  any  such  rights,  privileges,  and  franchises  as 
it  may  deem  proper  and  advisable;  and  such  privileges  and 
franchises,  when  granted  to  and  accepted  by  said  company 
from  any  such  incorporated  city  or  village,  shall  be  deemed 
and  taken  as  rights,  privileges,  and  franchises  vested  and  con- 
firmed in  said  company,  and  not  liable  thereafter  to  be  revoked, 
changed,  injured,  or  impaired,  except  with  the  consent  of  said 
company":  Acts  1866-67,  p.  400,  sec.  5. 

That  the  legislature,  under  the  general  police  power  inher- 
ent in  the  state,  had  the  constitutional  power  to  authorize  the 
city  of  Mobile  to  grant  the  right  to  construct  a  railroad  track, 
upon  which  steam-engines  are  operated,  across  and  through 
the  streets  of  that  city,  must  be  conceded.  And  after  such 
permission,  it  would  lie  in  the  mouth  of  no  one  to  complain 
that  the  changed  use  of  the  street  would  per  se  be  a  nuisance: 
Perry  v.  New  Orleans,  Mobiley  and  Chattanooga  R.  R.  Co.,  55 
Ala.  413;  28  Am.  Rep.  740. 

Under  the  authority  thus  conferred  in  the  charter  of  the 
company,  the  city  of  Mobile,  on  September  7,  1869,  passed  an 
ordinance  by  which  it  "granted"  to  the  railroad  the  right  of 
way  through  certain  streets,  including  "  also  the  right  to  lay  a 
single  track,  with  the  necessary  sidings  and  turn-outs,  from 
the  northern  boundary  of  its  depot,  ....  through  Commerce 
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Street,  ....  in  such  manner  as  said  company  may  deem  ex- 
pedient and  necessary  for  its  business  and  interests." 

Upon  the  faith  of  this  grant  the  track  of  the  road  was  con- 
structed through  Commerce  Street,  with  the  necessary  sidings 
and  turn-outs,  for  the  purpose  of  loading  and  unloading  freight 
and  merchandise  into  and  from  the  various  stores  and  ware- 
houses located  upon  said  street;  and  has  been  ever  since  con- 
tinuously used  for  this  purpose  from  day  to  day,  without  com- 
plaint or  objection  from  any  source,  for  a  period  of  seventeen 
or  eighteen  years,  until  the  attempted  revocation  of  the  ordi- 
nance in  December,  1886. 

The  privilege  thus  granted  is  obviously  a  franchise  of  the 
most  valuable  kind,  being  one  of  the  most  common  examples 
of  such  a  grantor  privilege:  Davis  v.  Mayor,  14  N.  Y.  506;  67 
Am.  Dec.  186, 193.  It  is  certainly  a  "right,  privilege,  or  fran- 
chise" within  the  meaning  of  the  company's  charter,  having 
reference,  as  it  does,  to  the  construction  and  management  of 
the  railroad,  and  the  conduct  of  its  business  of  transportation 
within  the  limits  of  the  city  of  Mobile.  Such  a  special  privi- 
lege conferred  directly  by  legislative  enactment,  or  in  a  mode 
provided  for  by  such  enactment,  becomes  a  contract  between 
the  state  and  the  corporators,  and  as  such,  has  always  been 
protected  from  impairment  by  legislative  action  by  virtue  of 
both  the  federal  and  state  constitutions,  each  of  which  pro- 
hibits the  passage  of  any  law  by  which  the  obligation  of  exist- 
ing contracts  is  impaired  or  lessened:  City  of  Burlington  v. 
Burlington  Street  R'y  Co.,  49  Iowa,  144;  31  Am.  Rep.  145. 
"A  grant  in  its  own  nature,"  observes  Chief  Justice  Marshall 
in  Fletcher  v.  Peck,  6  Cranch,  87,  137,  "amounts  to  an  extin- 
guishment of  the  right  of  the  grantor,  and  implies  a  contract 
not  to  reassert  that  right," — a  principle  which  has  been  held 
in  this  state  to  be  applicable  to  franchises  lawfully  granted  by 
municipal  corporations:  Stein  v.  Mayor  etc.  of  Mobile,  49  Ala. 
362;  20  Am.  Rep.  283.  The  charter  itself  declares,  moreover, 
that  when  once  granted,  in  the  mode  provided  for,  such  privi- 
lege should  become  a  vested  and  irrevocable  right,  not  liable 
to  be  revoked  or  impaired  in  any  manner:  Acts  1866-67,  p. 
400,  sec.  5.  It  was  not  until  the  present  constitution  of  1875 — 
now  in  force  in  this  state — went  into  operation  that  irrevocable 
grants  of  special  privileges  of  this  nature  were  prohibited: 
Birmingham  Street  Ry  Cases,  79  Ala.  469. 

2.  The  privilege  in  question  is  none  the  less  a  franchise,  in 
the  proper  sense  of  that  term,  because  it  was  granted,  not 
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directly  by  legislative  enactment,  but  by  the  municipal  au- 
thorities of  Mobile  under  the  sanction  of  the  charter,  which  is 
itself  a  legislative  enactment.  The  grant  by  the  city  without 
Buch  sanction  would  be  unauthorized  by  law  and  void.  It  is 
therefore  referable  to  the  charter,  and  may  be  considered  as  a 
grant  by  the  legislature  on  the  condition  precedent  that  the 
corporate  authorities  of  Mobile  should  assent  to  it,  that  munici- 
pality being  regarded  as  a  political  agent  for  the  state  for  this 
purpose,  as  it  is  for  other  governmental  and  police  purposes. 
A  case  strongly  analogous  may  be  found  in  the  grant  of  a 
license  by  the  court  of  county  commissioners,  under  the  au- 
thority of  the  statute,  to  establish  a  toll-bridge,  or  a  ferry, 
which  have  been  held  by  this  court  to  be  privileges  in  the 
nature  of  legislative  franchises,  granted  directly  by  the  state, 
and  subject  in  general  to  be  governed  by  the  same  principles: 
Harrell  v.  Ellsworth,  17  Ala.  576;  Gates  v.  McDaniel,  2  Stew. 
211;  19  Am.  Dec.  49;  Mayor  v.  Rodgers,  10  Ala.  37,  49;  Bir- 
mingham Street  Ry  Cases,  79  Id.  465.  This  principle  seems  to 
us  to  be  based  on  sound  and  practical  reason,  and  is  essen- 
tially just  in  its  results.  It  is  a  mere  logical  sequence  of  the 
common  adage,  Quifacit  per  alium,  facit  per  se.  An  act  done 
by  the  state  through  its  duly  authorized  agent  is  an  act  done 
by  the  state  itself. 

3.  The  chancellor  decided  that  the  grant  made  by  the  city 
to  the  appellee  conferred,  by  necessary  implication,  not  only 
the  right  of  transit  through  Commerce  Street,  but  the  right  to 
load  and  unload  at  the  adjacent  stores  and  warehouses.  In 
this  conclusion,  we  are  disposed  to  concur,  notwithstanding 
the  force  of  the  rule  that  the  charters  of  corporations  are  to  be 
construed  strictly  against  the  corporators,  and  what  is  not 
unequivocally  granted  in  such  acts  must  be  taken  to  be  with- 
held. The  power  claimed  must,  in  other  words,  be  granted  in 
clear  terms,  or  else  must  be  necessarily  implied:  Birmingham 
Street  Railway  Cases,  79  Ala.  472.  It  has  been  held  by  a 
respectable  and  learned  court  that  the  grant  to  a  railroad 
company  of  the  mere  right  of  transit  through  the  streets  of  a 
city  would  carry  as  a  necessary  incident  the  right  to  load  and 
unload  merchandise,  provided  ample  room  was  left  to  accom- 
modate public  travel  on  the  street,  and  the  time  occupied  in 
exercising  the  right  was  reasonably  short:  Matthews  v.  KeUey, 
58  Me.  56;  4  Am.  Rep.  248.  The  present  case  does  not  re- 
quire us  to  carry  the  principle  so  far.  Here  the  railroad 
already  possessed  the  naked  right  of  transit.    This  had  been 
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conferred  and  directly  by  legislative  enactment,  as  declared 
in  the  original  charter.  The  amendment  to  the  charter  would 
Beem,  therefore,  to  have  in  view  the  giving  of  some  additional 
right  or  privilege.  It  would  otherwise  have  been  useless.  The 
language  of  the  city  ordinance  bears  out  this  view.  It  not 
only  confers  the  right  to  lay  the  main  track  through  the 
street,  thus  confirming  what  the  company  already  had,  but  it 
goes  further  by  adding,  "  with  the  necessary  sidings  and  turn* 
outs,"  and  these  to  be  laid  in  such  manner  as  the  railroad  com- 
pany might  deem  "  expedient  and  necessary  for  its  business 
and  interests."  Why,  we  may  ask,  give  the  power  to  lay  these 
"sidings  and  turn-outs"  along  the  streets,  and  within  the  com- 
pany's discretion,  if  the  right  to  use  them  was  to  be  withheld? 
The  right  to  lay  a  track  through  a  street  implies,  by  necessary 
implication,  the  right  to  use  such  track  in  the  mode  ordinarily 
adopted  by  railroad  companies,  and  subject  to  reasonable 
regulation  under  the  police  power  of  the  proper  authorities. 
The  right  to  lay  side-tracks  and  turn-outs  in  like  manner  im- 
plies the  right  to  use  them;  and  the  only  use  which  could  be 
reasonably  contemplated  by  their  construction  is  for  the 
transportation  of  goods  to  and  from  the  adjoining  stores  and 
warehouses.  Add  to  this  the  significant  fact  that  the  railroad 
company,  after  being  placed  in  possession  of  its  franchise, 
construed  it  to  confer  this  right,  and  exercised  it  uniformly 
without  complaint  or  interruption  for  between  seventeen  and 
eighteen  years.  A  contemporaneous  construction  of  a  law  is 
of  very  high  authority.  The  practical  exercise  of  a  right 
under  it,  acquiesced  in  by  the  public,  and  not  denied  by  those 
adversely  interested,  is  the  strongest  evidence  that  it  has  been 
rightly  interpreted.  The  practical  construction  thus  estab- 
lished by  years  of  uniform  usage  is  often  allowed  by  the 
courts,  even  in  doubtful  cases,  to  have  the  force  of  settled  law. 
A  like  rule  prevails  in  the  construction  of  contracts,  the  court 
being  always  strongly  inclined  to  interpret  every  agreement 
as  the  parties  themselves  have  done  by  practical  usage,  re- 
garding their  conduct  in  the  every-day  execution  of  its  terms 
as  an  agreed  interpretation  of  them. 

Our  conclusion  is,  that  the  railroad  company  was  possessed 
of  an  irrevocable  franchise,  conferred  by  the  city  ordinance, 
giving  it  the  right  to  load  and  unload  freight  at  its  sidings 
and  turn-outs  constructed  on  Commerce  Street,  subject  to  the, 
limitation  only  that  the  use  of  the  street  by  the  public  should 
not  be  unnecessarily  or  materially  impaired. 
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4.  The  ordinance  of  December,  1886,  here  sought  to  be  en- 
joined, is  a  manifest  attempt  to  abrogate  this  privilege  by 
declaring  its  exercise  unlawful,  and  fixing  a  penalty  to  it. 
The  announced  determination  of  the  police  authorities  to 
arrest  all  employees  of  the  road  who  seek  to  exercise  the  fran- 
chise, if  executed,  must  operate  its  utter  destruction.  The 
allegations  of  the  bill,  which  the  demurrer  admits  to  be  true, 
negative  all  facts  from  which  it  is  possible  to  suppose  that  the 
purpose  of  the  objectionable  ordinance  was  to  abate  a  nui- 
sance. There  is  no  sort  of  pretense  that  it  was  a  mere  police 
regulation.  There  is  no  complaint  on  the  subject  from  those 
most  interested  in  the  use  and  occupancy  of  the  highway.  It 
comes  from  those  who  neither  are  property  holders  nor  en- 
gaged in  business  there.  Facts,  moreover,  are  averred  from 
which  it  seems  clear  that  the  loading  and  unloading  of  cars  of 
freight  by  the  railroad  along  the  street,  so  far  from  seriously 
obstructing  travel  and  traffic  by  the  public,  greatly  facilitate 
the  convenient  use  of  the  streets  for  these  purposes  by  reliev- 
ing it  of  the  burden  of  being  constantly  crowded  with  drays 
and  other  vehicles.  The  case,  therefore,  raises  no  question  as 
to  a  resort  to  the  police  power  of  the  city  or  state  to  abate  an 
alleged  nuisance,  or  as  to  an  attempted  regulation  of  an  ad- 
mitted right.  The  purpose  of  the  defendant  corporation  is 
obviously  to  destroy  the  franchise  which  it  has  conferred;  and 
the  ordinance  under  consideration,  having  this  effect,  if  exe- 
cuted, must  be  held  to  be  void. 

5.  The  jurisdiction  of  a  court  of  equity  to  protect  a  fran- 
chise of  this  kind  from  unlawful  invasion  or  disturbance  is 
clearly  settled,  and  has  been  often  recognized  by  this  court 
as  benign  and  salutary.  The  value  of  such  a  right,  or  the 
cost  of  its  unlawful  disturbance,  cannot  be  reduced  to  a  pe- 
cuniary measure.  When  the  purpose  is  its  utter  destruction, 
the  duty  to  protect  becomes  correspondingly  more  urgent  and 
imperative.  The  ground  of  its  exercise  is  usually  the  preven- 
tion of  irreparable  injury,  or  such  as  cannot  be  adequately 
estimated  in  damages  at  law;  at  other  times,  the  avoidance 
of  a  multiplicity  of  suits,  and  again  the  abatement  of  annoy- 
ance in  the  nature  of  a  legal  nuisance.  Another  controlling 
reason  for  interference  by  equity  in  such  cases  is,  that  the 
public  at  large  have  an  interest  in  the  protection  of  such  a 
privilege  as  well  as  the  parties  particularly  interested:  Broad- 
way Stage  Co.  v.  Amer.  Society  etc.,  15  Abb.  Pr.,  N.  S.,  51. 
The  party  aggrieved  is  not  required  to  establish  his  right  at 
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law  before  he  is  permitted  to  invoke  the  aid  of  equity,  if  such 
right  is  clear  and  free  from  doubt.  The  verdict  of  a  jury  is 
only  necessary  where  the  right  claimed  is  doubtful.  The 
right  is  here  determined  by  a  municipal  ordinance  in  the 
nature  of  both  a  grant  and  a  contract,  which  is  in  writing. 
Its  construction  is  for  the  court,  and  not  for  the  jury:  Mayor  v. 
EodgerSy  10  Ala,  37;  Croton  Turnpike  Co.  v.  Ryder ^  1  Johns. 
Ch.  611;  Harrell  v.  Ellsworth,  17  Ala.  576;  Newhurgh  Turn- 
pike Co.  V.  Miller  J  5  Johns.  Ch.  101;  9  Am.  Dec.  274;  Common- 
wealth V.  Pittsburgh  etc.  R.  R.  Co.,  24  Pa.  St.  159;  62  Am.  Dec. 
372;  Attorney-General  v.  Heishon,  18  N.  J.  Eq.  410;  2  Dillon 
on  Municipal  Corporations,  sec.  907. 

6.  It  is  too  clear  for  argument  that  it  is  no  objection  to  the 
exercise  of  this  jurisdiction  that  the  attempted  invasion  of  the 
franchise  sought  to  be  protected  is  accompanied  by  acts  which 
are  personal  trespasses.  A  court  of  equity  will  not,  it  is  true, 
interfere  to  enjoin  a  mere  trespass  of  an  ordinary  character, 
either  upon  the  person  or  property.  The  remedies  afiforded  at 
law  are  deemed  adequate  in  cases  of  this  kind:  Montgomery 
etc.  R.  R.  Co.  V.  Walton,  14  Ala.  207.  But  the  cases  are 
numerous  in  which  the  arm  of  this  court  has  been  success- 
fully invoked  to  enjoin  trespasses,  which,  if  unrestrained, 
would  probably  result  in  irreparable  mischief,  or  where  such 
mischief  might  be  completely  effected  before  a  trial  at  law 
could  be  had  as  to  the  controverted  right.  Judge  Story  thus 
Btates  the  rule:  "If  the  trespass  be  fugitive  and  temporary, 
and  adequate  compensation  can  be  obtained  in  an  action  at 
law,  there  is  no  ground  to  justify  the  interposition  of  courts  of 
equity.  Formerly,  indeed,  they  were  extremely  reluctant  to 
interfere  at  all,  even  in  regard  to  repeated  trespasses.  But 
now  there  is  not  the  slightest  hesitation  if  the  acts  done  or 
threatened  to  be  done  to  the  property  would  be  ruinous  or 
irreparable,  or  would  impair  the  just  enjoyment  of  the  prop- 
erty in  future.  If,  indeed,"  he  concludes,  "courts  of  equity 
did  not  interfere  in  cases  of  this  sort,  there  would  be  a  great 
failure  of  justice  in  this  country":  2  Story's  Eq.  Jur.,  sec.  928. 
The  chancery  court  of  England  had  come  up  to  this  advanced 
view  of  the  law  as  early  as  the  days  of  Lord  Hardwicke:  Coul- 
8on  V.  White,  3  Atk.  21.  And  this  view  is  now  supported  by 
an  unbroken  array  of  uniform  authorities,  speaking  with  one 
voice  on  the  subject:  Jerome  v.  Ross,  7  Johns.  Ch.  315;  11  Am. 
Dec.  484,  note  498-507;  Lyon  v.  Hunt,  11  Ala.  295;  46  Am'. 
Dec.  216;  Scudder  v.  Trenton  etc.  Co.,  23  Id.  756;  Poindexter  v. 
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Henderson,  12  Id.  550;  Burnley  v.  Cooh,  13  Tex.  586;  65  Am. 
Dec.  79;  White  v.  Flannigain,  1  Md.  525;  54  Am.  Dec.  668. 
The  case  of  Osborn  v.  United  States  Bank,  9  Wheat.  738,  is  a 
familiar  and  high  authority,  from  one  of  the  greatest  judges, 
for  the  position  that  where  a  trespass,  or  a  series  of  trespasses, 
operate  in  effect  to  destroy  or  seriously  impair  the  exercise  of 
a  franchise,  a  court  of  equity  will  not  hesitate  to  interpose  to 
prevent  the  apprehended  injury  by  the  aid  of  injunction.  And 
in  Broadway  Stage  Co.  v.  Amer.  Society  etc.,  15  Abb.  Pr.,  N.  S., 
51,  it  is  expressly  held  that  an  injunction  would  lie  to  restrain 
the  persistent  commission  of  trespasses  of  a  mere  personal 
nature,  where  they  affect  a  corporate  franchise.  And  the 
Bame  principle  has  been  recognized  by  this  court  in  a  case 
where  it  was  sought  to  enjoin  the  enforcement  of  a  municipal 
ordinance,  the  violation  of  which  was  attended  with  a  penalty: 
Moses  V.  Mayor  etc.  of  Mobile,  52  Ala.  198. 

The  equity  of  the  present  bill  can  be  supported  upon  the 
ground  that  the  court  will  lend  its  aid  to  prevent  the  destruc- 
tion or  serious  impairment  of  a  vested  franchise,  the  value  of 
which  cannot  be  adequately  estimated  in  damages.  The  case 
is  strengthened  by  the  further  consideration  of  preventing 
expensive  and  vexatious  litigation  accompanied  by  a  multi- 
plicity of  suits,  and  the  insolvency  of  the  defendants,  by 
whom  the  alleged  grievances  are  threatened, — facts  which 
etrongly  corroborate  the  alleged  inadequacy  of  any  legal  rem- 
edy open  to  the  complainant  in  the  courts  of  law.  The  rec- 
ords of  our  courts  present  few  cases  of  threatened  injury  so 
irreparable  in  nature,  or  for  which  a  verdict  of  damages  at 
law  would  furnish  so  inadequate  compensation:  Jerome  v. 
Ross,  7  Johns.  Ch.  315:  11  Am.  Dec.  484,  note  500-507. 

7.  The  suggestion  that  the  court,  under  the  peculiar  cir- 
cumstances of  this  case,  must  abdicate  this  jurisdiction  be- 
cause of  the  fact  that  it  is  dealing  with  an  ordinance  of  a 
municipal  corporation  of  a  quasi  criminal  character,  the  vio- 
lation of  which  is  made  an  offense,  does  not  strike  us  favorably. 
The  power  to  prevent  irreparable  injury,  flowing  from  the  de- 
ficiencies and  injustice  of  the  more  technical  rules  of  the  com- 
mon law,  may  be  said  to  be  the  very  life  of  equity  jurisdiction. 
The  court  must,  therefore,  be  jealous  of  its  preservation,  not- 
withstanding it  may  also  be  cautious  in  its  exercise.  Municipal 
corporations  can  claim  no  exemption  from  being  subjected  to 
it.  They  must  stand  in  our  courts  upon  terms  of  equality 
with  all  other  corporations,  and  with  natural  persons.     Our 
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constitution  declares  that  "all  corporations  shall  have  the  right 
to  sue,  and  shall  be  subject  to  be  sued  in  all  courts,  in  like 
cases  as  natural  persons":  Const.  1875,  art.  14,  sec.  12.  The 
legal  effect  of  this  provision  is  to  place  municipal  corporations, 
as  nearly  as  practicable,  upon  a  basis  of  equality  in  the  en- 
forcement and  defense  of  their  rights  in  courts  of  justice  in 
this  state:  South  and  North  Alabama  R.  R.  Co.  v.  Morris,  G5 
Ala.  193;  Davis  v.  Mayor,  1  Duer,  452.  And  the  rule  accord- 
ingly must  apply  with  peculiar  force  with  us,  which  is  said  by 
Mr.  Dillon  to  be  generally  recognized  elsewhere,  that  "  equity 
will  interfere  in  favor  of  or  against  municipal  corporations  on 
the  same  principles  by  which  it  is  guided  in  other  cases":  2 
Dillon  on  Municipal  Corporations,  sec.  908. 

It  cannot  be  tolerated  that  a  municipal  corporation,  in  view 
of  these  principles,  should  escape  the  grasp  of  a  court  of  chan- 
cery, in  a  clear  case  of  equitable  cognizance,  by  the  device  of 
adding  a  penalty  to  an  illegal  and  void  ordinance,  which  is 
designed  as  a  repudiation  of  its  own  valid  grants  or  contracts, 
especially  in  a  case  where  the  public  are  largely  concerned, 
and  a  court  of  law  can  afford  no  remedy  adequate  for  the  pre- 
vention of  irreparable  injury  that  would  probably  result  from 
the  enforcement  of  such  an  ordinance. 

There  is  nothing  in  the  case  of  Burnett  v.  Craig,  SO  Ala.  135, 
68  Am.  Dec.  115,  which  is  in  conflict  with  the  foregoing  views, 
as  will  appear  from  the  later  case  of  Moses  v.  Mayor  etc.  of 
Mobile,  52  Ala.  198.  The  mere  fact  that  an  act  is  criminal 
does  not  divest  the  jurisdiction  of  equity  to  prevent  it  by  in- 
junction, if  it  be  also  a  violation  of  property  rights,  and  the 
party  aggrieved  has  no  other  adequate  remedy  for  the  preven- 
tion of  the  irreparable  injury  which  will  result  from  the  fail- 
ure or  inability  of  a  court  of  law  to  redress  such  rights:  1  High 
on  Injunctions,  sec.  20;  Mayor  etc.  of  Baltimore  v.  Radecke,  49 
Md.  217;  33  Am.  Rep,  239;  Third  Avenue  R.  R.  Co.  v.  New 
York,  54  N.  Y.  159;  Mayor  etc.  of  Mobile  v.  Waring,  41  Ala. 
139;  8  Wall.  110. 

The  decree  of  the  chancellor  refusing  to  dismiss  the  bill 
for  alleged  want  of  equity,  and  refusing  to  dissolve  the  in- 
junction, is  in  harmony  with  the  foregoing  views,  and  must  be 
affirmed. 

Irbefarable  Injury  within  Meakino  of  Law  of  Injcnctions  is  the 
title  of  the  note  to  Dudley  v.  Hurst,  1  Am.  St.  Rep.  374-379. 

In  Forcheimer  <k  Co.  v.  Port  of  Mobile,  84  Ala.  12G,  the  complainants, 
wholesale  merchants,  doing  business  on  and  near  the  street  upon  which  the 
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railroad  track  runs,  songlit  to  enjoin  the  enforcement  of  the  ordinance  dis- 
cussed in  the  principal  case.  But  it  was  held  that  under  the  principles  set- 
tled in  the  principal  case,  and  the  case  of  Burnett  v.  Craig,  30  Ala.  135,  68 
Am.  Dec.  115,  the  facts  stated  in  the  complainants'  bill  did  not  present  a 
case  of  irreparable  damage  threatened  by  the  enforcement  of  the  ordinanco 
Bought  to  be  enjoined,  and  no  question  being  involved  as  to  the  protection  of 
a  franchise,  the  bill  could  not  be  sustained.  It  would  be  necessary  for  the 
complainants  to  first  establish  the  invalidity  of  the  ordinance  in  question  by 
the  judgment  of  a  court  of  law,  before  invoking  the  injunctive  aid  of  a  court 
of  equity. 

But  the  principal  case  is  cited  as  settling  the  right  of  a  court  of  chancery 
to  assume  jurisdiction  of  a  case,  the  purpose  of  which  is  to  protect  an  alleged 
corporate  franchise  from  repeated  and  embarrassing  disturbances  resulting . 
from  the  threatened  enforcement  of  a  municipal  ordinance,  which  is  asserted 
either  to  be  void,  or  else  to  have  no  application  to  the  particular  case,  iu 
City  Council  v.  Louisville  etc.  R.  R.  Co.,  84  Ala.  127.  In  this  case,  the  rail- 
road  company  filed  a  bill  in  equity  seeking  to  enjoin  the  city  authorities  from 
interfering  with  the  erection  or  enlargement  of  necessary  depot  buildings, 
which  the  railroad  company  was  required  by  statute  to  provide  for  the  ac- 
commodation of  the  traveling  public.  The  enlargement  proposed  was  au 
addition  to  a  brick  depot  building,  which  addition  was  to  be  two  stories  high, 
constructed  of  wooden  frame-work,  resting  on  brick  pillars,  and  covered  on 
the  outside  with  corrugated  iron.  The  city  authorities  claimed  this  addition 
to  be  a  violation  of  the  ordinance  in  question,  which  prohibited  the  erection 
of  any  wooden  buildings  within  certain  designated  limits.  But  the  court 
held  that  the  extension  or  enlargement  of  the  complainant's  brick  depot 
building  in  the  manner  described  did  not  fall  within  the  prohibitions  of  the 
ordinance.  The  ordinance,  being  penal  in  its  nature,  should  be  strictly  con- 
strued against  the  municipal  authorities,  and  adopting  such  a  construction, 
the  act  of  the  complainant  corporation  did  not  fall  within  the  terms  of  the 
ordinance,  and  was  not  violative  of  its  provisions.  Therefore,  '*  the  chancel- 
lor did  not  err  in  refusing  to  dissolve  the  injunction  granted  to  prevent  the 
threatened  enforcement  of  the  ordinance  against  the  complainant  or  its  au- 
thorized agents,  who  were  concerned  in  making  the  depot  enlargement." 

Geant  of  Fbaitchisb  by  Municipal  Corpoeation  Implies  a  Contract 
not  to  reassert  the  right  to  what  was  granted:  Stein  v.  Mobile,  20  Am.  Rep. 
283,  and  Burlington  v.  Burlington  S.  R'y  Co.,  31  Id.  145.  In  the  latter  case 
the  court  hold  that  a  municipal  corporation  having  granted  a  railroad  com- 
pany a  franchise  for  a  double  track  cannot  afterwards  confine  it  to  the  use  of 
a  single  track. 

PowEK  ov  State,  or  of  Municipality  as  its  Agent,  to  Authoeize  Usb 
OF  Street  by  Railroad,  is  discussed  in  the  note  to  Williams  v.  N.  T.  Cent. 
B.  R.  Co.,  67  Am.  Dec.  662-665;  and  see  Ilinchman  v.  Paterson  R.  R,  Co.,  86 
Id.  252. 

Corporate  Charters  are  to  be  Construed  aoainst  the  Grantees:  Mo' 
nongahela  B.  Co.  v.  Kirk,  84  Am.  Dec.  627,  and  note. 
Am.  St.  Rbp.,  Voi-.  V. —23 
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Railboad  Company.  —  Although,  in  Absence  of  Statutort  Reqihre- 
MENT,  It  may  not  be  Duty  of  railroad  company  to  erect  a  ticket-office 
and  depot  at  a  station  on  its  road,  yet,  having  done  so,  and  thereby  in- 
vited persons  having  business  with  it  to  enter  for  its  transaction,  the  law 
requires  that  the  building  shall  be  adapted  to  the  purpose,  and  that  the 
approaches  thereto  shall  not  be  unsafe.  But  the  duty  of  the  company 
to  maintain  a  light  at  its  depot  in  the  night-time  is  limited  to  the  arrival 
and  departure  of  trains,  and  for  a  sufficient  time  before  and  after  to 
enable  persons  to  enter  cars  or  alight  therefrom,  without  undue  haste, 
so  as  to  secure  safety. 

Railboad  Company  is  to  be  Regarded  as  Free  from  Blame,  when, 
in  the  administration  of  its  affairs,  it  conforms  to  the  rules  generally 
in  use  by  other  prudently  conducted  companies,  unless  it  violates  or 
disregards  some  positive  requirement  of  the  law,  and  thereby  inflicts 
an  injury. 

Damages.  —  Exemplary  Damages  are  Recoverable,  in  Proper  Case, 
ALTHOUGH  NOT  SPECIALLY  CLAIMED,  in  the  Complaint  in  an  action 
against  a  railroad  company  seeking  the  recovery  of  damages  for  personal 
injuries.  But  if  the  injuries  resulted  from  simple  negligence  only,  as 
contradistinguished  from  gross  negligence,  exemplary  damages  cannot 
^  be  recovered. 

Pleading  and  Practice.  —  If  Testimony  Establishes  Truth  of  Ma- 
terial Averments  in  Plea,  on  which  the  plaintiff  took  issue,  without 
objection,  the  defendant  is  entitled  to  a  verdict,  whether  the  plea  was 
.  sufficient  or  not. 

Contributory  Negligence,  Question  of.  Properly  Submitted  to  the 
jury  under  the  circumstances  of  the  particular  case. 

Action  against  the  Alabama  Great  Southern  Railroad  Com- 
pany to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  Arnold,  and  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  in  failing  to  have  its  station  sup- 
plied with  a  light.    The  material  facts  appear  in  the  opinion. 

Samuel  F.  Rice,  Wood  and  Wood,  and  Thomas  R.  Roulhac,  for 
the  appellant. 

Jamea  B.  Head  and  J.  J.  Altm^n,  contra. 

Stone,  C.  J.  This  case  was  before  us  at  a  former  term:  80 
Ala.  600.  The  complaint  consisted  of  two  counts,  one  the 
original,  and  the  other  an  amendment,  adding  a  second  count. 
The  complaint  is  the  same  now  as  on  the  former  appeal.  On 
that  appeal  we  held  that  the  gravamen  of  each  count  was  the 
came, — the  failure  to  have  the  depot  supplied  with  a  light. 
The  first  or  original  count  predicates  negligence  on  the  part 
of  the  railroad,  on  the  naked  averments  that  Boligee  was  one 
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of  its  stations  for  receiving  and  discharging  passengers;  that 
at  that  station  the  railroad  had  erected  a  platform,  and  there- 
on its  only  ticket-office  at  that  place;  that  plaintiflf,  desiring 
to  take  passage  on  its  train,  soon  to  arrive,  had  entered  the 
office  and  procured  a  ticket;  that  it  was  night-time,  very  dark, 
and  no  light  furnished;  that  the  train  "was  about  arriving"; 
and  that  the  "plaintiff  attempted  to  descend  the  steps  of  said 
platform  for  the  purpose  of  entering  the  car,  and  in  attempt- 
ing 60  to  do,  fell  and  thereby  received  severe  personal  injuries." 
The  count  then  avers  that  "  said  fall  and  injuries  were  caused 
by  the  negligence  of  defendant,  or  its  servants,  in  failing  to 
provide  a  light  at  said  station,  whereby  plaintiff  would  have 
been  able  to  see  his  way,  and  avoid  said  fall  and  injuries." 

The  amendment,  or  second  count,  differs  from  the  first  only 
in  the  following  additional  averments,  giving  a  more  minute 
description  of  the  place  where  the  injury  was  suffered:  "  That 
said  office  had  in  front  of  and  attached  to  it,  fronting  its  en- 
trance, a  platform  about  three  and  one  half  feet  wide,  which 
was  accessible  by  steps  about  three  and  a  half  feet  in  width, 
reaching  from  the  ground  to  the  top  of  the  platform  in  front 
of  the  door  of  said  ticket-office,  over  which  steps  and  platform 
passengers  were  required  to  pass  in  entering  the  ticket-office. 
The  surface  of  said  platform  was  elevated  about  four  or  four 
and  a  half  feet  above  the  ground;  and  plaintiff  avers  that  the 
construction  of  said  steps  and  platform,  as  above  described, 
rendered  the  same  unsafe  and  dangerous,  and  liable  to  cause 
personal  injuries  to  persons  passing  over  the  same."  The 
count  then  described  the  injury  as  it  was  described  in  the  first 
count,  and  complains  of  the  absence  of  a  light  as  the  negli- 
gence which  caused  the  injury.  Speaking  of  these  counts,  we, 
on  the  former  appeal,  said:  "The  injury  and  the  negligence 
complained  of  as  the  cause  are  the  same  as  set  forth  in  both 
counts;  and  while  it  is  averred  that  the  construction  of  the 
steps  and  platform  rendered  them  unsafe  and  dangerous,  this 
does  not  constitute  the  negligence,  alleged  to  be  the  cause  of 
the  injury;  but,  as  we  interpret  the  count,  the  allegations  are 
intended  to  show  a  greater  and  more  imperative  duty  to  pro- 
vide a  light,  from  the  failure  to  do  which  it  is  distinctly  and 
expressly  averred,  in  the  new  count,  the  injuries  resulted. 
Under  neither  count  is  the  plaintiff  entitled  to  recover  for  any 
negligence  other  than  the  failure  to  provide  a  light." 

When  this  case  was  returned  to  the  circuit  court,  the  defend- 
ant demurred  to  the  counts  of  the  complaint  collectively,  and 
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assigned  as  cause  of  demurrer,  that  "  there  was  at  the  time 
mentioned  in  said  complaint  no  statute  of  force  in  the  state  of 
Alabama  which  required  of  or  imposed  upon  said  defendant 
the  duty  to  furnish  good  and  safe  platform  and  lights,  or  either 
of  such  platform  or  lights  at  Boligee  station,  nor  was  there  any 
duty  at  the  common  law  to  furnish  said  platform  or  lights." 
There  was,  when  the  injury  is  alleged  to  have  occurred, — Feb- 
ruary 11, 1885, — no  statute  relating  to  the  subject  in  Alabama. 
Our  first  statute  on  that  subject  was  approved  February  28, 
1887:  Sess.  Acts,  74.  Was  there  a  common-law  duty  resting 
on  defendant  at  that  time  ? 

In  Montgomery  etc.  R'y  Co.  v.  Thompson,  77  Ala.  448,  we  said 
it  was  "  the  duty"  of  railroads  "  to  provide  safe  waiting-rooms, 
and  to  keep  the  depot  and  platform  well  lighted  in  the  night- 
time." The  injury  we  were  considering  in  that  case  occurred 
at  the  union  depot  in  this  city,  Montgomery,  the  common 
passenger  depot  of  five  railroads,  with  trains  arriving  and  de- 
parting at  difierent  times;  and  the  plaintifi"  in  that  suit  had 
just  alighted  from  the  train  on  which  he  arrived.  In  support 
of  our  views,  we  referred  to  the  following  authorities,  which 
bear  on  the  question  of  lighting  the  depot  and  its  platform: 
1  Thompson  on  Negligence,  page  815,  has  this  language:  "It 
is  the  duty  of  the  railway  company  to  have  its  station-houses 
open  and  lighted,  and  its  servants  present,  for  the  convenience 
of  those  who  may  wish  to  leave  its  trains,  or  to  depart  by  the 
Bame."  In  support  of  this  doctrine  the  author  refers  to  Patten 
V.  C.  &  N.  W.  Ry  Co.,  32  Wis.  524.  In  that  case  the  injury 
Bufiered  was  at  a  country  depot,  and  the  plaintifi*,  an  elderly 
lady  and  unattended,  was  discharged  from  the  train  at  9:45  at 
night.  The  trial  judge  submitted  it  to  the  jury  to  determine 
whether  the  railroad  was  guilty  of  negligence  in  not  having  its 
depot  lighted,  or  a  person  there  to  give  information.  The  su- 
preme court  held  there  was  no  error  in  this.  It  will  be  ob- 
served that  in  the  Wisconsin  case  there  was  at  the  depot 
neither  a  light  nor  a  person  to  give  information. 

The  case  of  Knight  v.  P.  S.  &  P.  R.  R.  Co.,  56  Me.  234,  96 
Am.  Dec.  449,  also  referred  to  by  Thompson,  arose  as  follows: 
Plaintifi"  was  traveling  under  a  ticket  which  secured  her  pas- 
sage over  two  connecting  railroads  and  a  connecting  steamboat 
line.  From  the  terminus  of  the  railroad,  where  plaintiff"  had 
to  leave  the  cars,  to  the  steamboat,  was  a  "  considerable  dis- 
tance," which  she  had  to  walk.  It  was  across  a  wharf,  the 
property  of  defendant,  provided   and  used  for  the  purpose. 
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Plaintiff,  it  being  at  night  and  dark,  stepped  into  a  hole  in 
the  planking,  and  was  injured.  The  court  said:  "  The  wharf 
should  be  lighted.  The  servants  of  the  defendant  corporation 
should  be  in  readiness  to  point  out  the  way.  The  wharf  should 
be  safe." 

Another  case  referred  to  in  Montgomery  &  E.  Ry  Co.  v. 
Thompson,  supra,  is  Stewart  v.  International  &  G.  N.  R.  R.  Co., 
53  Tex.  289.  The  gravamen  of  the  petition  (plaintiff's  com- 
plaint) w*8  the  negligent  failure  of  the  railroad  company  to 
provide  "proper  lights  and  accommodations  for  passengers  at 
its  depot."  Held,  that  on  general  demurrer  the  petition  was 
BuflScient:  See  also  Peniston  v.  C.  St.  L.  &  N.  0.  R.  R.  Co.,  34 
La.  Ann.  777;  Reynolds  v.  Texas  Pacific  R'y  Co.,  37  Id.  694. 

The  other  cases  cited  do  not  refer  to  the  question  of  lights. 

The  case  of  People  v.  New  YorTc,  Lake  Erie,  &  W.  R.  R.  Co., 
104  N.  Y.  58,  58  Am.  Rep.  404,  is  relied  on  as  showing  there 
is  no  common-law  duty  resting  on  the  railroad  in  the  matter 
we  have  in  hand.  That  was  an  application  for  the  extraordi- 
nary writ  of  mandamus,  to  compel  the  railroad  company  to 
erect  larger  and  more  comfortable  depot  accommodations  at 
Hamburg,  one  of  its  stopping-places.  The  relief  was  denied, 
the  court  holding  that  there  was  neither  statutory  nor  com- 
mon-law obligations  resting  on  railroads  to  erect  depot  build- 
ings. So,  in  this  case,  if  the  defendant  railroad  company  had 
neglected  or  refused  to  erect  any  depot  building,  any  waiting- 
room,  or  any  platform  at  Boligee,  we  are  not  prepared  to  say 
there  was  any  law  under  which  it  could  have  been  compelled 
to  do  so. 

The  foregoing  is  not  this  case.  The  defendant  did  not  ne- 
glect or  refuse  to  erect  a  ticket-office,  used  as  a  waiting-room, 
with  platform  in  front,  and  steps  leading  to  it.  All  these  were 
erected,  and  persons  wishing  to  be  carried  on  the  railroad,  or 
having  other  business  with  it,  had  a  standing  invitation  to 
enter  the  office,  and  transact  business  thereat.  Those  desiring 
tickets  must  obtain  them  there,  and  not  elsewhere.  And  this 
invited  right  of  entry  cannot,  at  least  without  special  warn- 
ing, be  restricted  to  the  simple  privilege  of  entering  and 
remaining  long  enough  to  procure  a  ticket.  It  would  include 
the  right  authorized  custom  of  using  the  office  as  a  waiting- 
room  if  none  other  was  provided.  Hence,  although  there  may 
have  been  no  law  requiring  the  railroad  to  erect  an  office  and 
platform  at  Boligee,  yet  having  done  so,  and  having  thereby 
invited  persons  having  business  with  it  to  enter  for  its  trans- 


358  Alabama  etc.  R.  R.  Co.  v.  Arnold.     [Alabama, 

action,  the  law  required  that  they  should  be  adapted  to  the 
purpose,  and  not  dangerous,  hazardous,  or  unsafe,  —  this, 
under  the  enduring  principles  of  the  common  law,  which  gov- 
ern new  exigencies  that  have  arisen  or  may  arise,  equally  with 
conditions  that  gave  them  form  and  expression  centuries  ago: 
In  re  Railway  Co.  v.  Railway  Co.,  87  Eng.  Com.  L.  410. 

The  expression  in  Thompson's  case,  supra,  was  used  in  refer- 
ence to  the  case  we  were  then  considering.  Thompson  had  just 
arrived  and  left  the  train  at  a  common  depot  of  five  railroads, 
and  in  a  city.  The  train  having  just  arrived,  and  passengers 
in  the  act  of  leaving  it,  and  this  in  the  night-time,  it  is  mani- 
fest that  a  light  should  have  been  furnished.  And  if  the  place 
was  not  otherwise  sufl5ciently  lighted,  a  light  should  have  been 
provided  at  the  place  of  debarkation.  But  this  duty  would 
have  a  limit.  It  would  be  incumbent  only  at  the  departure 
and  arrival  of  trains,  and  for  a  sufficient  time  before  depart- 
ure, to  enable  persons  desiring  to  take  passage  to  be  in  readi- 
ness and  enter  the  cars  without  undue  haste;  and  after  the 
arrival,  to  enable  those  leaving  the  train  to  do  so  in  safety. 
Beyond  this,  the  duty  of  the  railroad  to  maintain  a  light  at  its 
depot  would  in  no  case  extend:  1  Thompson  on  Negligence, 
314;  Batton  v.  S.  &  N.  R.  R.  Co.,  77  Ala.  591;  54  Am.  Rep.  80. 

In  the  case  we  have  in  hand  the  complaint  does  not  disclose 
the  size  of  the  place,  Boligee,  nor  does  it  show  for  how  many 
railroads  it  is  a  depot.  It  informs  us  of  but  the  one.  It  is  a 
rule  of  law,  as  it  is  a  lesson  of  common  experience,  that  pre- 
cautionary requirements  increase  in  the  ratio  that  danger 
becomes  more  threatening.  It  is  certainly  true  that  less  vigi- 
lance is  demanded  at  a  small  country  depot  of  a  single  road, 
visited  but  a  few  times  in  the  twenty-four  hours,  than  is  re- 
quired in  cities  where  many  trains  arrive  and  depart  during 
each  day  and  night. 

In  each  of  the  counts  of  the  complaint  it  is  averred  that 
"the  plaintifif  attempted  to  descend  the  steps  when  the  train 
was  about  arriving."  About,  in  the  connection  here  used, 
means  nearly, — not  far  from ;  that  is,  near  —  not  far  from  —  the 
arrival  of  the  train.  Now,  as  these  words  are  indefinite,  and 
do  not  imply  that  the  time  had  come  when  it  was  reasonably 
or  apparently  necessary  that  plaintifi"  should  descend  from 
the  platform  to  place  himself  in  readiness  to  enter  the  car 
without  undue  haste,  it  is  doubtful,  if  the  question  were 
properly  and  singly  raised,  if  it  sufficiently  avers  the  time' 
had  arrived  when  it  had  become  the  duty  of  the  railroad 
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to  have  a  light.  The  demurrer,  however,  does  not  point  to 
this  phase  of  the  question,  nor  does  it  raise  it  singly.  It  takes 
the  broad  position  that  it  was  not  the  duty  of  the  railroad  to 
furnish  "good  and  safe  platform  and  lights,  or  either  of  them.'* 
We  have  shown  above  that  if  the  road  did  furnish  a  platform, 
it  must  be  good  and  safe,  and  that  in  certain  conditions  it  was 
its  duty  to  furnish  a  light.  The  demurrer  does  not  sufficiently 
point  out  or  specify  any  defect  in  the  complaint,  and  it  was 
rightly  overruled. 

The  question  of  exemplary  damages  is  raised  in  this  case  in 
two  forms.  It  is  first  objected  that  such  damages  cannot  be 
recovered  unless  specially  claimed  in  the  complaint.  That  is 
certainly  the  rule  when  special  damages  are  awarded.  And  if 
the  question  were  an  open  one,  there  is  much  in  the  argument 
that  exemplary  damages,  to  be  recoverable,  should  be  specially 
claimed.  Simple  negligence,  with  damage,  authorizes  com- 
pensatory damages;  while  to  maintain  a  claim  for  exemplary 
or  punitive  damages,  the  negligence  must  be  willful,  wanton, 
or  reckless.  We  have,  however,  settled  the  question  other- 
wise, and  we  will  follow  our  rulings:  WilTcinson  v.  Searcy,  7& 
Ala.  176;  2  Thompson  on  Negligence,  1245;  Leach  v.  Bush,  57 
Ala.  145;  Panton  v.  Holland,  17  Johns.  92;  8  Am.  Dec.  369,- 
Louisville  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  376;  Taylor  v.  HoU 
man,  45  Mo.  371.  In  Texas  the  rule  seems  to  be  difierent: 
Railway  Co.  v.  Baler,  57  Tex.  419;  Railroad  Co.  v.  Gierse,  51 
Id.  189. 

The  following  authorities  declare  the  rule  as  to  special  dam- 
ages: Donnell  v.  Jones,  13  Ala.  490;  48  Am.  Dec.  59;  Hooper 
v.  Armstrong,  69  Ala.  343;  Pollock  v.  Gantt,  69  Id.  373;  44 
Am.  Rep.  519;  Squier  v.  Gould,  14  Wend.  159;  Baldwin  v. 
Western  R.  R.  Co.,  4  Gray,  333;  Hart  v.  Evans,  8  Pa.  St.  13; 
Good  V.  Mylin,  8  Id.  51;  Lindley  v.  Dempsey,  45  Ind.  246; 
Chicago  v.  O^Brennan,  65  111.  160;  Johnson  v.  Gorham,  38 
Conn.  513;  Adams  v.  Gardner,  78  111.  568;  Wood  v.  Rice,  24 
Mich.  423. 

The  other  phase  of  the  question  is  presented  on  the  evi- 
dence. It  is  contended  for  appellant  that,  taking  the  extremest 
view  the  testimony  admits  of,  the  conduct  of  the  railroad 
company  does  not  rise  above  simple  negligence,  as  contra- 
distinguished from  gross  negligence,  which  must  be  either 
willful,  wanton,  or  reckless.  Taking  into  the  account  the  fact 
that  the  negligence  complained  of  was  the  failure  to  furnish  a 
light,  there  is  no  evidence  in  this  record  tending  to  prove 
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either  willful,  wanton,  or  reckless  negligence  on  the  part  of  the 
railroad:  Wilkinson  v.  Searcy,  supra;  Barbour  County  v,  Horn^ 
48  Ala.  576;  South  and  North  Alabama  R.  R.  Co.  v.  McLen- 
don,  63  Id.  266;  LienJcauffy.  Morris,  66  Id.  406;  1  Sutherland 
on  Damages,  740;  Hamilton  v.  Third  Avenue  R.  R.  Co.,  53 
N.  Y,  25;  Biles  v.  Holmes,  11  Ired.  16;  Avera  v.  Sexton,  13  Id. 
247;  Seymour  v.  Chicago  etc.  R.  R.  Co.,  3  Biss.  43.  The  cir- 
cuit court  erred  in  refusing  to  give  charges  3  and  4. 

When  this  case  returned  to  the  circuit  court,  the  defendant 
interposed  new  pleas,  and  among  them  plea  No.  6.  That  plea 
truly  sets  forth  the  size  of  the  village  of  Boligee,  the  nature  of 
the  business  done  there,  that  it  is  what  is  commonly  called  a 
country  station,  is  without  a  municipal  government,  and  has 
neither  gas,  electric,  nor  other  out-door  lights.  It  then  avers 
that  the  station-house  and  its  attachments  were  amply  suflfi- 
cient  and  well  appointed  for  the  place,  its  travel  and  business, 
and  were  constructed  with  as  much  care  as  is  required  and 
observed  at  similar  places  by  well-regulated  railroads;  that 
they  had  in-door  lights  at  the  station-house;  and  that  it  was 
not  customary  on  well-regulated  railroads  to  maintain  out- 
door lights  at  such  country  stations.  It  further  avers  that 
their  lights  were  portable,  and  subject  to  the  call  of  the  travel- 
ing public,  and  that  "  said  plaintiff  and  the  public  generally 
were  well  acquainted  with  said  station-house  and  the  ap- 
proaches thereto,  and  the  habits  and  customs  connected  there- 
with for  the  regulation  and  use  of  said  station,  and  for  the  use 
of  the  lights  about  the  same;  and  defendant  avers,  this  being 
its  full  duty  in  the  premises,  it  provided  such  lights  as  were 
required  by  [of?]  it  at  said  station;  and  neither  did  the 
plaintiff,  nor  any  one  for  him,  demand  any  further  or  addi- 
tional lights,  nor  ask  to  be  lighted  to  or  from  the  stopping- 
place  of  said  train  on  said  night."  The  plea  is  very  full,  and 
covers  the  whole  ground  it  relies  on  as  a  defense  to  the  action. 
That  ground  is,  that  it  had  conformed  strictly  to  the  usage 
and  custom  of  well-regulated  railroads  at  similar  country 
stations  in  the  construction  of  its  station-house  and  the  ap- 
proaches to  it,  and  in  providing  lights;  and  that  the  lights 
provided  were  sufficient,  and  at  the  service  of  plaintiff,  if 
he  had  called  for  them.  On  this  plea,  as  we  understand  the 
record,  the  plaintiff  took  issue.  At  all  events,  the  record 
shows  no  demurrer  to  it.  There  was  a  demurrer  to  the  com- 
plaint, and  to  plea  No.  3,  and  these  were  ruled  on.  The 
record  shows  that  issue  was  joined  on  the  five  pleas,  and  this 
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was  the  number  left  after  the  court,  at  a  former  term,  had 
sustained  the  der^urrer  to  plea  No.  3. 

If  the  testimony  proved  the  truth  of  the  material  averments 
of  fact  contained  in  plea  No.  6,  under  a  well-settled  rule  of 
law,  that  would  have  entitled  the  defendant  to  a  verdict, 
whether  the  plea  was  suflBcient  or  not:  Irion  v.  Lewis,  56  Ala. 
190;  Mudge  v.  Treat,  57  Id.  1;  Jones  v.  Collins,  80  Id.  108. 

Is  the  plea  insuflBcient,  if  it  had  been  demurred  to?  Rail- 
road companies  and  other  corporations  are  persons, — artificial 
persons,  it  is  true, — but  yet  clothed  with  all  the  rights,  as  well 
as  bound  by  all  the  obligations,  which  protect  and  govern 
natural  persons.  Their  liabilities  are  the  same,  no  greater, 
no  less,  than  those  which  rest  on  natural  persons  in  like  con- 
ditions. A  hotel-keeper,  merchant,  shop-keeper,  or  any  other 
person  engaged  in  business  which  invites  patronage  and  per- 
Bonal  calls,  is  under  an  obligation,  corresponding  to  that  of  a 
railroad  company,  to  provide  for  the  safety  of  its  visiting  cus- 
tomers. If  doing  business,  keeping  open  doors,  and  inviting 
and  receiving  customers  in  the  night-time  intensifies  the  dili- 
gence of  the  one,  it  equally  intensifies  the  diligence  of  the  other, 
the  surroundings  being  similar.  If  there  is  a  difference,  it  is 
only  such  difference  as  the  number  and  frequency  of  invited 
calls  may  make;  not  a  difference  in  kind,  but  in  degree. 

If  railroad  corporations,  in  the  administration  of  their  affairs, 
conform  to  the  rules  adopted,  or  in  general  use,  by  prudently 
conducted  railroads,  they  are  free  from  blame,  unless  they  vio- 
late or  disregard  some  positive  requirement  of  the  law,  and 
thereby  inflict  an  injury:  Louisville  etc.  R.  R.  Co.  v.  Allen,  78 
Ala.  494;  Ga.  Pac.  R.  R.  Co.  v.  Propst,  83  Id.  518. 

In  the  case  of  Burke  v.  Witherbee,  98  N.  Y.  562,  the  plain- 
tiff''8  intestate  had  been  killed  while  working  in  a  mine.  A 
hook  had  become  detached,  and  a  car  descended  from  above, 
causing  the  homicide.  It  was  shown  that  in  other  mines  as 
well  as  this  this  appliance  was  used,  and  that  for  over  a  year 
it  had  been  in  use  in  this  mine  night  and  day,  without  an 
accident.  It  was  held  that  this  was  a  full  defense  to  the 
action.  The  court,  Earle,  J.,  in  commenting  on  the  facts  of 
the  case,  said:  "  It  seems  to  us  quite  inadmissible,  if  not  pre- 
posterous, to  attribute  negligence  to  a  mine-owner  for  using 
an  implement  which  had  been  employed  in  different  mines, 
and  which  under  varying  conditions,  upon  countless  occasions, 
uniformly  answered  its  purpose,  without  injury  to  any  one." 
In  Lafiin  v.  B.  &  S.  W.  R.  R.  Co.,  106  N.  Y.  136, 60  Am.  Rep.  433, 
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it  was  said  to  be  a  general  rule  that  "  where  an  appliance, 
machine,  or  structure,  not  obviously  dangerous,  has  been  ia 
daily  use  for  years,  and  has  uniformly  proved  adequate,  safe, 
and  convenient,  it  may  be  continued  without  the  imputatioQ 
of  negligence."  That  case  is  a  strong  authority  bearing  on 
the  merits  of  the  present  suit.  See  also  Loftus  v.  Union  Ferry 
Co.,  84  N.  Y.  455;  38  Am.  Rep.  533. 

What  we  have  said  above  is  at  last  but  the  corollary  of  the 
generally  accepted  definition  of  negligence,  —  "the  want  of 
such  care  as  men  of  ordinary  prudence  would  use  under  simi- 
lar circumstances":  Shearman  and  Redfield  on  Negligence, 
12.  See  also  Cornman  v.  E.  C.  Ry  Co.,  4  Hurl.  &  N.  781.  It 
would  be  monstrous  to  hold,  that  notwithstanding  the  railroad 
company  did  precisely  and  fully  what  men  of  ordinary  pru- 
dence were  in  the  regular  habit  of  doing  under  similar  circum- 
stances, yet  this  defendant  is  liable  for  the  injury  the  plaintiff 
Bufifered  therefrom. 

We  cannot  affirm  that  the  circuit  court  erred  in  refusing  to 
give  charges  1  and  2,  for  the  record  does  not  show  that  in 
the  construction  and  maintenance  of  the  ticket-office,  plat- 
form, its  approaches  and  lights,  the  defendant  railroad  com- 
pany conformed  to  what  was  customary  at  similar  stations 
with  well-regulated  railroads. 

Pleas  Nos.  2  and  4  raise  the  defense  of  contributory  negli- 
gence. There  was  testimony,  not  disputed,  that  the  platform 
was  only  three  and  a  half  feet  wide,  that  the  steps  were  of 
equal  width  with  the  door,  and  immediately  in  front  of  it,  and 
that  plaintiff  was  familiar  with  the  place.  Going  straight  out 
from  the  door,  the  plaintiff  could  not  have  missed  the  steps, 
would  not  have  fallen,  would  not  have  been  injured.  He  tes- 
tified himself  that  as  he  was  crossing  the  platform  he  was 
cautioned  to  "  look  out  for  the  steps."  There  is  testimony 
that  he  crossed  the  platform  obliquely  to  the  right.  But  this 
needed  no  proof.  The  fact  that  l;e  missed  the  steps  and  fell 
to  the  right  of  them  is  proof  conclusive  that  he  did  deflect  to 
the  right.  Was  this  not  proximate  contributory  negligence  ? 
Was  he  not  the  author  of  his  own  injury?  O'Brien  v.  Tatum, 
84  Ala.  186;  Tanner  v.  L.  &  N,  R.  R.  Co.,  60  Id.  621;  Wood- 
ward Iron  Co.  V.  Jones,  80  Id.  123;  Lilly  v.  Fletcher,  81  Id. 
234;  TooTMy  v.  L.  B.  &  S.  Coast  R'y  Co.,  3  Scott  N.  R.,  91 
Eng.  Com.  L.  146;  Siner  v.  Great  Western  R'y  Co.,  L.  R.  3  Ex. 
150;  1  Addison  on  Torts,  sec.  34;  Wilds  v.  Hudson  River  R.  R.' 
Co.,  24  N.  Y.  430;  Hulbert  v.  N.  Y.  Central  R.  R.  Co.,  40  Id. 
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146;  Van  Schaich  v.  Hudson  River  R.  R.  Co.,  43  Id.  627; 
City  of  Indianapolis  v.  Cook,  99  Ind.  10;  Seymour  v.  C.  B.  &  Q. 
Ry  Co.,  8  Biss.  43. 

My  own  opinion  is,  that  the  plaintiff  was  guilty  of  proxi- 
mate contributory  negligence,  and  that  on  the  testimony  as 
deposed  to  by  his  witnesses  the  general  charge  ought  to  have 
been  given  in  favor  of  the  defendant.  My  brothers,  however, 
think  this  was  a  question  for  the  jury. 

Reversed  and  remanded. 


Railroad  Company  is  Bound  to  Keep  its  Stations  and  premisea  to 
which  it  invites  the  public  in  a  reasonably  safe  and  fit  condition:  See  Me- 
Donald  V.  Chicago  etc.  R.  R.  Co.,  96  Am.  Dec.  114;  Wabash  etc.  R'y  Co.  v. 
Locke,  2  Am.  St.  Eep.  193,  and  note;  and  to  keep  them  sufficiently  lighted 
to  guide  passengers  to  and  from  trains:  Moses  v.  Louisville  etc.  R.  R.  Co.,  4  Id. 
231,  and  note  239. 

Exemplary  Damages  are  not  Recoverable  in  the  absence  of  circum- 
stances of  aggravation  beyond  mere  negligence:  Hart  v.  8t.  Louia  etc.  R'y,  4 
Am.  St.  Rep.  374,  and  note. 

What  is  Contributory  Negligence  is  a  Question  tor  the  Jury, 
under  proper  instructions  from  the  court,  in  cases  where  the  facts  are  in  dia* 
pute:   Wallace  v.  Western  N.  C.  Co.,  2  Am.  St.  Rep.  346,  and  note. 


Lyons  v.  Hamneb. 

r84  Alabama,  197.] 
Estates  ov  Decedents — Jurisdiction. — Upon  Application  by  Adminis- 
trator roR  Order  to  Sell  Lands  op  Decedent,  whether  for  the  pay- 
ment of  debts  or  for  distribution  among  heirs,  the  failure  to  name  one  or 
more  of  such  heirs  in  the  petition,  or  subsequent  proceedings,  ia  not  the 
omission  of  a  jurisdictional  allegation,  and  does  not  affect  the  validity  of 
the  title  acquired  at  such  sale,  so  as  to  subject  it  to  collateral  attack.  In 
gnch  cases,  the  parties  interested,  whether  parties  to  the  record  or  not, 
may  be  made  so  by  application  to  the  court  so  as  to  sue  out  an  appeal. 

Ejectment  under  statute.    The  facts  appear  in  the  opinion. 
E.  O.  Richards,  for  the  appellant. 
/.  R.  Dowdell,  contra. 

SoMEBViLLE,  J.  The  plaintiff,  as  one  of  the  admitted  heirs 
of  Harrison  Austin,  deceased,  shows  herself  to  be  entitled, 
prima  facie,  to  a  one-seventh  undivided  interest  in  the  lands 
sued  for  in  this  action,  which  is  one  of  ejectment  under  the 
statute. 

The  defendant  sets  up  a  title  acquired  by  him  under  a  sale 
made  in  November,  1885,  by  one  Moore,  as  administrator  of 
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Austin's  estate,  on  application  to  sell  the  lands  for  division  or 
distribution  among  the  heirs  of  the  estate.  The  petition  was 
in  every  respect  regular,  and  in  due  form,  except  that  it  failed 
to  designate  the  plaintiff  among  those  named  as  heirs  of  the 
decedent.  It  is  contended  by  appellant's  counsel  that  inas- 
much as  she  was  not  named  in  the  proceedings  in  the  probate 
court  as  a  party  or  distributee,  she  cannot  be  concluded  by 
the  sale  made  under  that  order  of  that  court. 

The  precise  point  has  many  times  been  raised  before  this 
court,  and  has  been  adjudged  against  the  view  contended  for 
by  the  appellant's  counsel. 

In  DuvaVs  Heirs  v.  McLoskey,  1  Ala.  708,  decided  in  1840, 
the  administrator  of  Duval  had  filed  his  petition  under  the  act 
of  1822,  praying  the  county  court  to  sell  the  lands  in  contro- 
versy for  the  payment  of  debts.  The  petition  under  which 
the  sale  took  place  properly  described  the  lands  and  averred 
the  jurisdictional  grounds  of  sale  as  required  by  the  statute, 
but  it  failed  to  conform  to  the  statute  in  defectively  omitting 
to  mention  the  names  of  any  of  the  heirs.  The  proceeding 
was  held  to  be  one  "in  rem  against  the  estate  of  the  intestate, 
and  not  in  personam,'^  and  the  omission  of  the  names  of  the 
heirs  was  held  to  be  an  irregularity  which  would  authorize  a 
reversal  on  a  direct  appeal,  but  one  that  did  not  affect  the 
jurisdiction  of  the  court  to  make  the  sale,  and  could  not  be 
taken  advantage  of  collaterally  in  an  action  of  ejectment  by 
the  heirs  for  the  land.  The  conclusion  reached  was  based  on 
the  case  of  Wyman  v.  Campbell,  6  Port.  219,  31  Am.  Dec.  677, 
where  it  was  decided,  in  1838,  and  again  reiterated  in  1840,  in 
Lightfoot  V.  Doe  and  Lewis,  1  Ala.  475,  and  other  cases,  that 
proceedings  in  the  orphans'  court  to  sell  realty  were  "  in  rem 
against  the  estate  of  the  intestate,  and  not  in  personam,"  and 
that  plenary  jurisdiction  was  vested  in  the  court  over  the 
thing, — in  the  nature  of  an  admiralty  proceeding,  —  although 
the  owner  or  party  in  interest  was  not  notified  of  the  pendency 
of  the  proceeding;  and  that  jurisdiction  attached  quoad  the 
thing  when  the  petition  was  regularly  filed  by  a  proper  party, 
and  was  recognized  by  the  action  of  the  court,  without  notice 
to  parties  concerned;  and  that  where  jurisdiction  had  attached, 
the  order  of  sale,  although  reversille  for  error  on  direct  ap- 
peal, could  not  be  assailed  collaterally  for  such  failure  to  give 
notice,  which  was  an  irregularity  of  the  procedure  merely  in 
the  exercise  of  such  jurisdiction:  Lee  v.  Campbell,  6  Port.  249; 
Couch  V.  Campbell,  6  Id.  262. 
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The  same  question  arose  again  in  DuvaVs  Heirs  v.  P.  <Sc  M. 
Bank,  10  Ala.  636,  decided  in  1846,  and  the  principle  was 
again  announced  that  the  decree  of  the  county  court,  ordering 
a  sale  of  the  decedent's  realty,  under  the  act  of  1822,  could 
not  be  collaterally  impeached  by  showing  that  there  was  an 
entire  failure  to  designate  the  heirs  by  name  in  the  petition, 
or  elsewhere  in  the  record, — this  not  being  a  jurisdictional 
allegation,  and  that  such  omission  did  not  render  such  salo 
eoid.  In  each  of  the  foregoing  cases  the  parties  assailing  tho 
validity  of  the  sales  were  the  heirs  themselves,  whose  names 
had  been  omitted  from  the  petition  of  the  administrator,  and 
other  subsequent  proceedings,  they  being  in  the  first  case 
plaintiffs  in  an  action  of  ejectment,  as  in  the  present  action, 
and  in  the  second  parties  complainant  to  a  bill  in  equity  in- 
stituted against  the  purchaser.  The  sale  was  held  to  be  as 
binding  against  them  on  collateral  attack  as  if  they  had  been 
made  parties,  and  served  with  regular  notice  of  the  pendency 
of  the  proceeding. 

In  Field's  Heirs  v.  Goldshy,  28  Ala.  218,  decided  in  1856, 
the  doctrine  of  these  cases  was  again  reviewed.  The  objec- 
tion there  urged  to  the  petition  of  the  administrator,  which 
was  filed  praying  a  division  among  heirs,  was,  that  it  failed 
to  set  forth  the  heirs  who  were  of  full  age,  which  it  was 
insisted  was  a  jurisdictional  allegation,  inasmuch  as  it  was 
expressly  required  by  the  statute.  The  principle  to  which  we 
have  above  adverted,  as  settled  in  Duval  v.  McLoshey,  1  Ala. 
708,  and  Duval  v.  P.  &  M.  BanTc,  10  Id.  636,  was  reiterated 
by  Goldthwaite,  C.  J.,  and  adhered  to  by  the  court,  with  the 
following  observation:  "Could  we  regard  the  question  as  an 
open  one,  we  might  arrive  at  a  difierent  conclusion  from  that 
which  was  attained  in  Duval  v.  McLoshey,  supra,  but  after  it 
has  been  recognized  by  a  subsequent  decision,  and  has  proba- 
bly been  acted  upon  as  a  practicable  rule  of  property,  we  do 
not  feel  at  liberty  to  depart  from  it." 

That  was  about  sixteen  years  after  the  first  announcement 
of  the  principle  by  the  court  in  1840.  Since  then  more  than 
thirty  additional  years  have  elapsed, — making  in  all  forty- 
seven  years  since  the  case  of  Duval  v.  McLoskey,  supra,  was 
decided. 

In  MathewsorCs  Heirs  v.  Hearin,  29  Ala.  210  (1856),  this 
court,  speaking  through  Rice,  C.  J.,  in  discussing  Wyman  v. 
Camphelly  supra,  and  the  case  above  cited,  declared  the  pre- 
sumption to  be  a  fair  one  that  "the  opinions  delivered  in  those 
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cases  had  been  acted  upon  as  a  rule  of  property,"  and  there- 
fore that  "the  reasons  which  impel  courts  to  uphold  every 
settled  rule  of  property  require  us  to  reaflfirm  and  maintain 
those  cases,  not  only  as  to  the  points  necessarily  involved,  but 
as  to  the  principles  which  are  declared  in  Lightfoot  v.  Lewis, 
and  the  subsequent  cases  above  cited,  to  have  been  estab- 
lished by  them." 

The  case  of  King  v.  KenVs  Heirs,  29  Ala.  542,  was  decided 
the  following  year,  1857,  and  upon  the  strength  of  the  fore- 
going authorities  it  was  said:  "In  determining  upon  the 
validity  of  the  decree  of  the  orphans'  court,  when  collaterally 
assailed,  it  is  only  necessary  to  inquire  whether  the  court  ha  3 
jurisdiction  of  the  subject-matter;  for  the  proceeding  is  in  rem. 
and  no  mere  irregularity  can  render  it  void." 

These  cases  again  came  under  judicial  review  in  Satcher  v. 
Satcher,  41  Ala.  26,  91  Am.  Dec.  498,  decided  in  1867,  where 
the  following  language  was  used  by  Walker,  C.  J.:  "The  pro- 
ceeding in  the  probate  court  for  the  sale  of  the  decedent's  land 
is  held,  by  a  long  chain  of  decisions,  not  now  to  be  questioned, 
to  be  in  rem;  and  therefore  the  validity  of  the  order  can  neve,; 
depend  upon  the  fact  that  the  court  has  acquired  jurisdiction 
of  the  person  of  the  parties.  The  requisition  of  notice  is  jus\ 
as  plainly  and  as  positively  made  in  the  act  of  1822  as  under 
any  subsequent  law:  Clay's  Digest,  p.  224,  sec.  17.  Under 
the  act  of  1822,  the  order  of  sale  was  not  void  on  account  of 
the  want  of  notice.  It  was  so  settled  by  the  decisions  of  this 
court.  We  cannot,"  he  added,  "decide  to  the  contrary,  unless 
we  disregard  the  doctrine  of  stare  decisis,  and  overturn  decis- 
ions which  constitute  a  rule  of  property,  under  which  millions 
of  dollars'  worth  of  land  are  probably  held.  No  person  who 
will  examine  the  act  of  1822  can  say  that  there  is  a  reason  for 
regarding  the  proceeding  to  sell  land  under  the  present  law 
as  in  personam  which  did  not  apply  to  the  old  law,  under 
which,  as  every  intelligent  lawyer  knows,  the  proceeding  was 
regarded  as  in  rem."  In  discussing  elsewhere  in  the  same 
case,  and  declining  to  assent  to,  the  proposition  that  the  sale 
is  made  void  by  a  failure  to  comply  with  every  statutory 
requirement,  it  is  suggested  that  such  a  rule  would  lead  to 
consequences  alike  absurd  and  injurious.  Among  these  is 
enumerated  "an  inaccuracy  in  the  list  or  description  of  the 
heirs,  or  their  residences,"  as  one  of  the  omissions,  which,  undei; 
the  operation  of  the  rule,  would  render  the  sale  void.  "  One 
desiring  to  purchase  at  the  sale,"  it  was  observed,  "would  be 
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unable  to  ascertain,  by  an  examination  of  the  records  and 
papers,  whether  the  title  would  be  valid.  After  making  the 
most  careful  inquiry,  and  finding  no  defect  in  the  proceedings, 
and  therefore  venturing  on  a  purchase,  his  title  (if  such  were 
the  law)  might  be  defeated  by  evidence  that  there  was  some 
heir  whose  name  was  overlooked,  or  forgotten  by  the  adminis- 
trator, or  not  known  by  him,  and  therefore  not  inserted  in  his 
petition."  The  inevitable  effect  of  holding  that  omissions  of 
this  kind  would  render  the  sale  in  any  respect  invalid,  it  was 
thought  by  the  court  "would  be  to  destroy  confidence  in  such 
sales,  and  cause  great  injury  to  heirs  by  sales  at  greatly  de- 
preciated prices." 

There  has  been  no  departure  from  the  principles  of  these 
cases  at  any  time  during  the  past  fifty  years;  but  on  the  con- 
trary, they  have  been  constantly  reaffirmed:  3  Brick  ell's  Di- 
gest, 465,  sees.  162  et  seq.  In  McCorlle  v.  Rhea^  75  Ala.  213, 
decided  as  late  as  1883,  while  declining  to  extend  the  rule  an- 
nounced in  Duval  v.  McLoshey,  supra,  to  proceedings  for  the 
partition  or  division  of  property  owned  by  tenants  in  com- 
mon, we  observed  as  follows:  ''Perhaps  these  cases  [citing 
Whitman  v.  Reese,  59  Ala.  532,  and  Johnson  v.  Ray,  67  Id. 
603]  are  not  in  strict  analogy  to  the  line  of  decisions,  so  long 
prevailing  in  this  state,  in  which  it  is  held  that,  upon  applica- 
tion by  an  administrator  to  sell  the  lands  of  a  decedent,  the 
failure  of  the  petition  to  state  the  names  of  the  heirs,  although 
•expressly  required  to  be  done  by  the  statute,  is  not  the  omis- 
sion of  a  jurisdictional  averment  which  would  render  the  sale 
void,  but  a  mere  irregularity  rendering  the  judgment  reversible 
on  error:  Duval  v.  McLoshey,  1  Ala.  708;  Matheson  v.  Hearin,  29 
Id.  210.  This  principle  has  become  a  rule  of  property  in  this 
state,  in  this  particular  class  of  cases,  and  under  its  influence, 
no  doubt,  many  titles  have  been  acquired.  However  unsound 
we  might  be  disposed  to  regard  it,  we  do  not  feel  at  liberty  to 
depart  from  it  at  this  time." 

We  regard  it,  therefore,  we  repeat,  as  established  by  a  long 
line  of  decisions  in  Alabama,  extending  through  half  a  cen- 
tury, that,  on  an  application  by  an  administrator  to  the  pro- 
bate court  to  sell  the  lands  of  a  decedent,  whether  for  the 
payment  of  debts  or  for  distribution  among  heirs,  the  failure 
to  name  one  or  more  of  such  heirs  in  the  petition,  or  subse- 
quent proceedings,  is  not  the  omission  of  a  jurisdictional  alle- 
gation, and  does  not  affect  the  validity  of  the  title  acquired 
at  such  sale,  so  as  to  subject  it  to  collateral  attack;  and  if  the 
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court  has  jurisdiction  of  the  thing  sold,  although  it  has  ac- 
quired none  over  the  person  of  the  parties  owning  it,  the  sale 
is  binding  on  the  world,  including  the  heirs  whose  naraes  are 
omitted  from  the  petition  and  the  proceedings.  In  such  cases, 
the  parties  interested,  whether  parties  to  the  record  or  not, 
.may  be  made  so  by  application  to  the  court,  so  as  to  sue  out 
an  appeal:  McConico  v.  Cannon^  25  Ala.  462;  Lightfoot  v.  Doe 
and  Lewis,  1  Id.  475,  479;  Clemens  v.  Patterson,  38  Id.  721;  1 
Brickell's  Digest,  92,  sec.  129.  And  with  this  ready  mode  of  re- 
dress open  to  all  whose  rights  may  be  prejudiced,  it  cannot  be 
said  that  any  person  has  been  deprived  of  his  property,  in 
cases  of  this  peculiar  kind,  without  due  process  of  law,  or  that 
he  has  been  deprived  of  his  day  in  court:  Dickey  v.  Vann,  81 
Ala.  425;  Clemens  v.  Patterson,  38  Id.  721,  supra. 

The  circuit  court  did  not  err  in  giving  the  general  aflSrma- 
tive  charge  in  favor  of  the  defendant,  or  in  refusing  to  give 
the  charge  requested  by  the  plaintiff,  and  the  judgment  must 
be  affirmed.  

Proceeding  in  Probate  foe  Sale  op  DECEDENr'a  Realty  is  in  Rem, 
and  cannot  be  collaterally  attacked:  SatcJier  v.  SatcJier,  91  Am.  Dec.  498;  but 
see  Clark  v.  Thompson,  95  Id.  457,  and  note,  where  it  is  held  that  if  all  the 
steps  to  bring  the  parties  before  the  court  upon  such  a  position  have  not  been 
properly  taken  the  court  acquires  no  jurisdiction  to  decree  the  sale. 

Omission  to  State  Names  of  Heirs  in  Petition  for  Sale  of  Decedent's 
Realty  is  mere  irregularity,  which  cannot  be  taken  advantage  of  collaterally 
to  defeat  the  sale:  Moiris  v.  Hogk,  87  Am.  Dec.  243,  and  note. 


Williams  v,  Gibson. 

[84  Alabama,  228.] 

Mines  and  Mineral  Lands. — Minerals  Unsevered  from  Soil,  oe  "in 
Place,"  are  Parts  op  Freehold,  and  constitute  landed  property  capa- 
ble of  a  possession  distinct  from  that  of  the  surface,  and  may  form  a 
separate  corporeal  hereditament,  which  is  the  subject  of  a  distinct  in- 
heritance. 

Id. — It  is  only  when  Mineeals  abb  Severed  from  Soil  that  They 
Become  Personal  Chattels,  and  it  is  only  where  the  right  to  dig  or  to 
mine  them  is  not  exclusive  that  it  may  be  classed  as  an  incorporeal  right, 
or  easement  merely  in  the  nature  of  a  license. 

Id.  — ExFRESs  Grant  of  All  Minerals  or  Mineral  Rights  in  Tract  o» 
Land  is,  by  necessary  implication,  the  grant  also  to  open  and  work 
the  mines,  and  occupy  so  much  of  the  surface  as  may  be  reasonably 
necessary  for  such  purpose.  And  this  implied  right  to  occupy  so  much 
of  the  surface  as  may  be  needed  to  open  and  work  the  mines  is  not  lim- 
ited, but  rather  strengthened,  by  the  special  grant  of  certain  timber  and 
•water  privileges,  and  of  the  right  of  way  to  and  from  the  mines. 


Dec.  1887.]  Williams  v,  Gibson.  869 

Id.  —  Owner  of  Minerals  and  Mininq  Rights  iniST  Use  his  Own  so  aa* 
not  unreasonably  to  injure  his  neighbor,  the  owner  of  the  surface  or  soil). 
and  must  so  conduct  his  raining  operations  as  to  leave  a  sufficient  sup- 
port for  the  surface.  What  improvements  are  reasonably  necessary  for 
the  profitable  and  beneficial  working  of  the  mines,  and  the  inquiry  as  to 
how  much  of  the  surface  may  be  reasonably  needed  for  this  purpose,  are 
questions  of  fact  to  be  determined  by  the  jury. 

Id.  —  Owner  of  Mining  Rights  cannot  Use  Surface  or  Materials  of 
the  land  for  changing  the  character  of  the  mineral  to  which  he  is  enti- 
tled, as  for  converting  coal  into  coke;  and  in  ejectment  for  the  surface  of 
the  land,  evidence  as  to  how  much  of  the  surface  was  or  might  be  needed 
for  the  erection  of  coke-ovens  is  properly  excluded. 

Id. — Ejectment  for  Surface  op  Mineral  Land  —  Evtdence.  —  Where, 
in  an  action  in  the  nature  of  ejectment  for  the  surface  of  land  used  in 
working  a  mine,  it  appeared  that  the  defendant  had  established  a  supply 
store,  it  is  not  error  to  admit  evidence  showing  that  two  other  stores 
were  located  near  the  mines,  for  the  purpose  of  testing  the  urgency  of 
the  alleged  necessity  impelling  the  defendant  to  occupy  the  land  for 
snch  purpose;  and  evidence  of  the  value  of  improvements  made  by  the 
defendant  around  the  mines  is  relevant  as  affecting  the  rental  value  of 
the  land  sued  for.  But  it  is  not  competent  to  show,  in  such  action,  that 
particular  individuals  in  the  neighborhood  carried  on  a  mine  without  a 
storehouse  for  supplies,  the  business  of  mining  in  the  vicinity  being  of  a 
date  too  recent  to  establish  a  custom. 

Btaxuth  of  Frattds. — Verbal  Contract  for  Purchase  of  Land,  never 
Reduced  to  Writino,  nor  accompanied  by  a  payment  of  any  part  of 
the  purchase-money,  is  void  under  the  statute  of  frauds,  and  confers  no 
rights  prejudicial  to  either  party  to  an  ejectment  suit  for  the  land. 

Action  in  the  nature  of  ejectment  under  the  statute.  The 
material  facts  appear  in  the  opinion. 

McGuire  and  Colliery  and  Wehh  and  TUlman^  for  the  appel- 
lant. 

Hewitt^  Walker^  and  Porter^  contra. 

SoMEEViLLE,  J.  The  present  suit,  which  is  one  of  ejectment 
under  the  statute,  involves  a  controversy  between  the  super- 
jacent and  subjacent  owners  of  land,  upon  which  there  is  a 
coal  mine,  opened  and  in  process  of  being  worked  by  the  de- 
fendant. The  plaintiff,  Gibson,  is  the  owner  of  the  surface, 
and  the  defendant,  Williams,  of  the  "coal  and  other  minerals," 
with  certain  incidental  and  other  rights,  derived  through  va- 
rious mesne  conveyances  from  one  Green  B.  Frost,  the  origi- 
nal owner  in  fee-simple  of  the  premises.  In  November,  1881, 
Frost  conveyed  to  one  Peters  "  all  the  coal  and  other  minerals 
in,  under,  and  upon"  these  lands,  which  are  fully  described 
in  the  deed;  "  and  also  all  timber  and  water  upon  the  same 

necessary  for  the  development,  working,  and  mining  of  said 
Am.  St,  Rep.,  Vol.  V.— 24 
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coal  and  other  minerals,  and  the  preparation  of  the  same  for 
market,  and  the  removal  of  the  same;  and  also  the  right  of 
way,  and  the  right  to  build  roads  of  any  description  over  the 
«ame  necessary  for  the  convenient  transportation  of  said  coal 
*nd  other  minerals  from  said  land,  and  the  conveying  and 
transporting  to  and  from  said  lands  all  materials  and  imple- 
ments that  may  be  of  use  in  the  mining  and  removal  of  said 
coal  and  other  minerals,  or  in  the  preparation  of  the  same  for 
miarket."  Subsequently,  in  August,  1884,  Frost  conveyed  the 
Bame  lands  to  one  C.  L.  Frost  and  J.  B.  Reeves,  reserving,  by 
exception  from  the  lands  sold,  the  mineral  rights  and  other 
interest  previously  conveyed  to  Peters,  using  the  same  lan- 
guage of  description  adopted  in  the  deed  to  him.  The  d^f^nd- 
ant  is  shown  to  have  acquired  by  deed,  through  sundry  mesne 
conveyances,  the  precise  interest  which  Peters  owned. 

This  interest  may  be  briefly  described  under  three  general 
heads:  1.  A  grant  of  all  the  coal  and  other  minerals  upon  or 
in  the  land;  2.  So  much  of  the  timber  and  water  on  the 
land  as  may  be  necessary  (a)  for  the  development,  working, 
and  mining  of  the  coal  and  other  minerals,  and  (6)  for  the 
preparation  of  the  same  for  the  market,  and  their  removal 
from  the  soil  and  the  premises;  3.  The  right  of  way,  by  roads 
of  any  description,  to  and  from  the  lands,  so  far  as  may  be 
necessary  for  the  transportation  of  all  minerals  mined,  and  of 
materials  and  implements  needed  in  the  business  of  mining 
and  the  preparation  of  the  minerals  for  market. 

The  material  question  is,  what,  if  any,  surface  rights  pass  to 
the  grantee  under  the  first  head,  which  is  a  grant  of  all  the 
coal  and  other  minerals  upon  and  in  the  land. 

This  is  dependent  in  some  measure  upon  the  nature  and 
characteristics  of  the  thing  granted.  Minerals  which  are  un- 
severed  from  the  soil,  or,,  as  sometimes  said,  which  are  "  in 
place,"  are  parts  of  the  freehold,  and  constitute  landed  prop- 
erty. They  are  capable  of  a  possession  distinct  from  that  of 
the  surface,  and  may  form  a  separate  corporeal  hereditament, 
which  is  the  subject  of  a  distinct  inheritance.  The  title  of 
the  soil,  as  such,  including  the  surface,  may  be  vested  in  one 
person,  and  that  of  the  mines  and  minerals  on  it  in  another. 
It  is  only  when  the  minerals  are  severed  from  the  soil  that 
they  become  personal  chattels,  and  it  is  only  where  the  right 
to  dig  or  to  mine  them  is  not  exclusive  that  it  may  be  classed 
as  an  incorporeal  right,  or  easement  merely  in  the  nature  of  a 
license:  Bainbridge  on  Mines  and  Mining,  Am.  ed.,  3,  261; 
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Massot  V.  Moses,  3  S.  C.  168;  16  Am.  Rep.  697;  Caldwell  v.  Ful- 
ton, 31  Pa.  St.  475;  Melton  v.  Lambard,  51  Cal.  258;  Rycman  v. 
Gillis,  57  N.  Y.  68;  15  Am.  Rep.  464. 

The  express  grant  of  all  the  minerals  or  mineral  rights  in 
a  tract  of  land  is,  by  necessary  implication,  the  grant  also  to 
work  them,  unless  the  language  of  the  grant  itself  repels  this 
construction.  This  is  the  result  of  the  familiar  maxim,  that 
"  when  anything  is  granted,  all  the  means  of  obtaining  it,  and 
all  the  fruits  and  effects  of  it,  are  also  granted":  Sheppard's 
Touchstone,  89;  11  Coke,  52  a.  This  involves  the  incidental 
right  to  penetrate  the  surface  of  the  soil  for  the  minerals,  and  to 
use  such  means  and  processes  for  the  purpose  of  mining  and  re- 
moving them  as  may  be  reasonably  necessary,  in  the  light  of 
modern  inventions,  and  of  the  improvements  in  the  arts  and  sci- 
ences, but  without  injury  to  the  right  of  support  for  the  surface, 
or  superincumbent  soil,  in  its  natural  state:  Marvin  v.  Brewster 
Iron  Mining  Co.,  55  N.  Y.  538;  14  Am.  Rep.  322;  Wilms  v. 
Jess,  94  111.  464;  34  Am.  Rep.  242;  Bainbridge  on  Mines  and 
Mining,  35,  62,  63.  It  is  said  by  a  standard  English  author 
touching  this  subject:  "  The  right  to  work  mines  is  so  insepa- 
rable from  the  grant  of  them  that  it  has  been  expressly  de- 
cided, not  only  that  the  right  to  enter  and  work  mines  is 
necessarily  incident  to  the  grant  of  mines,  without  any  express 
authority  for  that  purpose,  but  that  this  power  cannot  be 
restrained  by  a  special  power  given  in  the  affirmative,  which 
would  authorize  more  acts  than  would  be  implied  by  law,  but 
■which  will  in  no  wise  exclude  the  full  operation  of  the  law  ": 
Bainbridge  on  Mines  and  Mining,  Am.  ed.,  34,  35. 

It  is  contended  that  this  incidental  right  to  work  the  mines 
on  the  land  is  limited  by  the  special  grant  of  certain  timber 
and  water  privileges,  and  of  the  right  of  way  to  and  from 
the  mines,  and  that  the  mention  of  these  privileges,  under  the 
maxim,  Expressio  unius  est  ezclusio  alterius,  would  rebut  the 
grant  of  any  right  to  occupy  the  surface  of  the  soil  for  miners' 
houses,  or  other  like  purposes.  It  is  often  said  that  great  cau- 
tion is  frequently  necessary  in  the  application  of  this  maxim, 
and  of  its  twin  legal  aphorism  of  synonymous  meaning,  Ex- 
pressumfacit  cessare  taciturn:  Broom's  Legal  Maxims,  506.  It 
is  obvious  that  without  the  right  of  surface  occupation  to  some 
extent,  the  grant  in  question  is  rendered  nugatory.  The  prin- 
ciple is  well  settled  that  one  who  has  the  exclusive  right  to 
mine  coal  upon  a  tract  of  land  has  the  right  of  possession  even 
as  against  the  owner  of  the  soil,  so  far  as  is  reasonably  neces- 
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Baiy  to  carry  on  his  mining  operations:  Turner  v.  Reynolds,  23 
Pa.  St.  199;  Rogers  v.  Taylor,  38  Eng.  L.  &  Eq.  574;  Tennessee 
etc.  R.  R.  Co.  V.  East  Alabarna  R.  R.  Co.,  75  Ala.  524,  525;  51 
Am.  Rep.  475.  To  construe  away  this  right  would  be  to  con- 
strue away  the  grant  itself,  which  cannot  be  enjoyed  without 
it.  It  is  our  opinion  that  the  enumeration  of  these  special 
privileges  was  not  intended  to  exclude  another  which  was  ab- 
solutely necessary  to  the  very  life  of  the  grant  itself.  The 
right  to  use  timber  would  not  pass  by  implication:  Bainbridge 
on  Mines  and  Mining,  64.  This  was,  therefore,  the  acquisition 
of  a  new  and  valuable  right.  The  right  of  way  and  water 
privileges  were  also  more  comprehensive  possibly  than  would 
have  been  yielded  pacifically  by  mere  construction.  At  any 
rate,  these  several  grants  themselves  necessarily  imply  the 
right  to  occupy  so  much  of  the  surface  as  might  be  needed  to 
open  and  work  the  mines.  There  could  be  no  use  of  timber, 
or  water,  or  right  of  way,  except  in  connection  with  working 
the  mines,  and  there  could  be  no  working  of  the  mines  without 
an  occupation  of  the  surface  in  the  vicinity  of  the  shafts, 
slopes,  or  other  requisite  openings.  These  specifications 
strengthen  rather  than  repel  the  implication  in  question: 
Marvin  v.  Brewster  Iron  Mining  Co.,  14  Am.  Rep.  329;  Bain- 
bridge on  Mines  and  Mining,  34,  35. 

The  owner  of  the  minerals  and  mining  rights  must  use  his 
own  so  as  not  unreasonably  to  injure  his  neighbor,  the  owner 
of  the  surface  or  soil;  and  it  is,  we  repeat,  now  settled  by  the 
authorities  quite  universally,  that  he  must  conduct  his  mining 
operations  so  as  to  leave  a  suflScient  support  for  the  surface: 
Carlin  v.  Chappel,  101  Pa.  St.  348;  47  Am.  Rep.  722,  and 
cases  cited;  Harris  v.  Ryding,  5  Mees.  &  W.  69;  Rogers  on 
Mining,  455.  In  other  words,  the  exclusive  grantee  of  miner- 
als in  lands  is  entitled  to  dig  and  carry  away  so  much  of  them 
as  he  can  excavate  from  the  soil  without  injury  to  the  surface 
owned  by  the  grantor,  the  mining  right  being  servient  to  the 
surface  to  the  extent  of  suflScient  supports  to  sustain  it  in  its 
natural  state:  Jones  v.  Wagner,  5  Am.  Rep.  385.  But  he  is 
not  liable  for  any  incidental  damages  necessarily  occasioned 
by  the  ordinary  and  careful  operation  of  his  mines,  not  injuri- 
ous to  the  surface,  as,  for  example,  the  loss  of  springs  by  the 
owner  of  the  soil:  Coleman  v.  Chadtoick,  80  Pa.  St.  81;  21  Am. 
Rep.  93;  or  the  disturbance  of  the  peace  and  comfort  of  the 
surface  owner's  dwelling  by  necessary  blasting  in  the  mines: 
Marvin  v.  Brewster  Iron  Mining  Co.,  i4  Id.  322. 
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These  incidental  rights  of  the  miner,  which  are  appurtenant 
to  the  grant  of  the  mineral  rights,  are  to  be  gauged  by  the 
necessities  of  the  particular  case,  and  therefore  vary  with 
changed  conditions  and  circumstances.  He  may  occupy  so 
much  of  the  surface,  adopt  such  machinery  and  modes  of 
mining,  and  establish  such  auxiliary  appliances  and  instru- 
mentalities as  are  ordinarily  used  in  such  business,  and  may 
be  reasonably  necessary  for  the  profitable  and  beneficial  en- 
joyment of  his  property.  But  he  is  not  limited,  as  we  have 
already  said,  to  such  appliances  as  were  in  existence  when  the 
grant  was  made,  but  may  keep  pace  with  the  progress  of  soci- 
ety and  of  modern  invention:  Bainbridge  on  Mines  and  Min- 
ing, 63,  64;  Marvin  v.  Brewster  Iron  Mining  Co.,  14  Am. 
Rep.  322.  It  has  been  accordingly  held  in  England  that  a 
reservation  of  mines  of  coal  (which  is  usually  the  same  in 
legal  efifect  as  a  grant),  with  rights  of  way  for  transportation, 
involved  the  right  to  construct  a  modern  railway,  although 
this  mode  of  transportation  was  unknown  at  the  time  of  the 
grant.  The  ground  of  the  decision  seems  to  have  been,  that 
without  use  of  the  railway  for  shipment  the  mines  could  not, 
under  the  evidence,  have  been  worked  beneficially,  or  with 
reasonable  profit. 

We  do  not  construe  the  language  of  the  present  grant  or  res- 
ervation as  it  appears  in  the  deeds  of  the  plaintifi^  and  those 
under  whom  he  claims  to  confer  any  right,  by  implication  or 
otherwise,  to  use  the  surface  of  the  land  for  the  purpose  of 
erecting  coke-ovens,  designed  for  the  conversion  of  coal  into 
coke.  His  only  right  is  to  mine  and  transport  coal  in  its  first 
marketable  state.  The  contract  clearly  contemplated  nothing 
else.  Such  is  the  usual  construction  placed  upon  similar 
grants,  the  principle  being  thus  stated  by  Bainbridge  in  his 
treatise  on  mines  and  mining,  page  63:  "An  owner  of  that 
kind  cannot  use  the  surface,  or  any  of  the  materials  of  the  land, 
for  changing  the  character  of  the  mineral  to  which  he  is  enti- 
tled, as  for  converting  coal  into  coke,  clay  into  bricks,  or  for 
smelting  the  metallic  ores,  much  less  for  any  further  purpose 
of  manufacture." 

The  evidence  shows  that  the  defendant  claimed  the  right  to 
occupy  as  much  as  three  acres  of  the  surface  of  plaintiff's  land 
as  incident  to  his  grant.  Upon  this  area  he  had  erected  five 
two-story  framed  miners'  houses,  four  log  cabins  for  the  occu- 
pancy of  employees,  an  air-shaft  for  conveying  smoke  from 
and  ventilating  the  mines,  a  powder-house  for  keeping  powder 
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used  for  blasting,  a  blacksmith-shop,  and  a  storehouse  for  fur- 
nishing the  miners  with  supplies.  Which  of  these  improve- 
ments are  reasonably  necessary  for  the  profitable  and  beneficial 
working  of  the  mines,  is  a  question  of  fact  to  be  determined 
from  the  evidence  by  the  jury.  And  so  likewise  the  inquiry 
as  to  how  much  of  the  surface  of  the  land  may  be  reasonably 
needed  for  this  purpose.  It  may  be  that  other  suitable  lands, 
conveniently  situated,  could  be  obtained  at  a  reasonable  price 
for  the  site  of  the  miners'  houses,  the  cabins,  and  the  store;  or 
the  contrary  may  be  true.  It  may  be  that  the  mine  was  so 
far  distant  from  the  market  for  supplies,  and  that  prices  in 
neighboring  stores  were  so  extravagant,  as  to  render  neces- 
sary the  establishment  of  a  supply  store,  both  for  the  economy 
of  time  and  money  of  the  employees.  It  may  be  that  such  a 
store  was  a  mere  convenience,  and  not  a  necessity,  within  the 
meaning  of  the  law,  for  this  necessity  cannot  be  deemed  to 
exist  if  a  similar  privilege  can  be  otherwise  secured  by  reason- 
able trouble  and  expense:  Note  to  O'Rorke  v.  Smith,  23  Am. 
Rep.  446;  Tiedeman  on  Real  Property,  sees.  606,  609.  These 
and  other  like  considerations  it  would  be  proper  for  the  jury  to 
consider  in  solving  the  question  of  necessity, — a  word  of  rela- 
tive import,  which  may  mean,  on  the  one  hand,  less  than  im- 
perative need,  and  on  the  other,  more  than  mere  suitable 
convenience. 

It  is  manifest  that  the  rulings  of  the  circuit  court  are  not 
in  harmony  with  these  views,  including  both  the  instructions 
to  the  jury  and  the  rulings  on  the  evidence. 

The  defendant  should  have  been  permitted  to  show  to  what 
extent  his  occupancy  of  the  surface  of  the  lands,  around  the 
opening  of  the  mine,  was  reasonably  necessary,  under  the 
above  rules,  to  the  prosecution  of  the  mining  business. 

The  evidence  as  to  how  much  of  the  surface  was  or  might 
be  needed  for  the  erection  of  coke-ovens  was  properly  ex- 
cluded. 

It  was  not  competent  to  show  that  particular  individuals 
in  the  neighborhood  carried  on  a  mine  without  a  storehouse 
for  supplies,  although  a  usage  in  the  matter  by  other  miners 
similarly  situated  might  be  relevant  if  it  had  prevailed  sufifi- 
ciently  long,  and  possessed  the  other  requisite  characteristics 
of  an  established  custom.  But  the  business  of  mining  in  this 
particular  part  of  the  state  is  probably  of  a  date  too  recent 
at  this  time  to  give  such  a  custom  the  age  necessary  to  its 
validity. 
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The  court  did  not  err  in  allowing  evidence  to  be  introduced 
showing  that  two  other  stores  were  located  near  the  mines. 
It  was  quite  as  relevant  to  show  that  there  were  two  stores 
near  by  as  that  there  were  a  hundred,  with  a  view  of  testing 
the  urgency  of  the  alleged  necessity  impelling  the  defendant 
to  establish  one  for  his  own  needs.  The  two  cases  differ  only 
in  degree,  not  in  kind. 

The  value  of  the  improvements  erected  by  the  defendant 
around  the  mines  was  relevant  as  affecting  the  rental  value 
of  the  three  acres  of  land  sued  for, — the  defendant  being  liable 
for  rent  by  way  of  use  and  occupation  in  the  event  of  plain- 
tiff's recovery. 

The  verbal  contract  of  purchase,  which  the  witness  Smith 
testifies  he  made,  of  part  of  the  surface  in  controversy  from 
Frost  and  Reeves,  who  sold  to  the  plaintiff,  was  never  reduced 
to  writing,  nor  accompanied  by  a  payment  of  any  part  of  the 
purchase-money.  It  was  therefore  void  under  the  statute  of 
frauds,  and  could  confer  no  rights  on  the  alleged  purchaser 
which  would  prejudice  those  of  either  party  to  the  present 
suit. 

The  j  udgment  is  reversed,  and  the  cause  remanded. 


Right  to  Mine,  and  Ownership  ov  Mines  and  Minerals:  See  the  ex- 
tended note  to  McClintock  v.  Bryden,  63  Am.  Dec.  92  et  seq. ;  and  see  Reynolds 
V.  Cook,  ante,  p.  317. 

Fart  Performance  at  Parol  Agreement  for  Sale  of  Lands  which 
will  take  case  out  of  statute  of  frauds:  See  Poland  v.  O'Connor,  93  Am.  Deo. 
327,  and  note. 


Boutwell  v.  Steineb. 

[84  Alabama,  807.] 

Mortgages — Party  to  Foreclosure  Suit.  — Mortgagor  having  Sold  and 
Conveyed  his  entire  interest  in  the  land,  being  a  mere  equity  of  re- 
demption, is  not  a  necessary  party  to  a  suit  brought  to  foreclose  the 
mortgage  lien.     His  assignee  only  need  be  made  a  party  defendant. 

Id.  — Foreclosure  Suit  —  Limitation.  — Purchaser  from  Mortgagor  i» 
Charged  with  Notice  of  lien  created  by  mortgage  duly  recorded;  and 
a  suit  to  foreclose  the  mortgage  is  not  barred,  as  in  his  favor,  short  of  a 
period  of  ten  years  from  the  commencement  of  his  possession  under  th» 
purchase. 

Is.  —  Decree  not  Affecting  Mortgagee.  —  Mortgagee  of  Hxtsbaitd  not 
Made  Party  to  a  bill  filed  by  the  wife  against  her  husband,  setting  up 
a  resulting  trust  in  the  mortgaged  lands,  is  in  no  manner  prejudiced  by 
the  decree  rendered  therein  in  favor  of  the  wife. 


S76  BouTWELL  V.  Steiner.  [Alabama, 

Id. — PcTEOHASB  or  Property  by  Mortgagee  at  his  Own  Sale,  when 
Allowed  to  Stand.  —  If  a  mortgagee  buys  personal  property  at  his 
own  sale,  under  a  power  in  the  mortgage,  and  the  mortgagor  interposes 
no  objection  showing  his  disapproval  of  the  purchase,  and  asking  to  dis- 
affirm the  sale,  a  subsequent  purchaser  from  him  cannot  do  so  in  a  suit 
brought  nine  years  afterwards  to  foreclose  the  mortgage  on  land. 

Id.  —  Foreclosure  Expenses  —  Stipttlation  in  Mortgage,  whereby 
Mortgagor  Binds  Himself  to  Pay  All  Costs  of  recording  the  mort- 
gage, and  the  costs  and  expenses  attending  the  enforcement  of  the  col- 
lection of  the  mortgage  debt,  is  binding  on  his  assignee  or  purchaser 
from  him,  and  fastens  a  lien  on  the  land  for  these  reasonable  expenses. 

Bill  filed  by  Steiner,  mortgagee,  against  Boutwell  and  wife, 
to  foreclose  a  mortgage  on  lands,  executed  by  one  Hinson 
January  9,  1873,  and  duly  recorded.  In  June,  1873,  the  wife 
of  Hinson  filed  her  bill  against  him,  setting  up  that  the  mort- 
gaged land  was  purchased  with  her  money;  and  in  October, 
1873,  it  was  decreed  that  the  title  to  said  land  be  divested  out 
of  Hinson,  and  vest  in  her.  To  this  bill  Steiner  was  not  a 
party.  Mrs.  Hinson  and  her  husband  went  into  possession  of 
and  lived  on  the  land,  and  in  January,  1877,  conveyed  it  to 
Boutwell  and  wife.     Other  facts  appear  in  the  opinion. 

Gamble  and  Richardson,  for  the  appellant. 
R.  E.  Steiner,  contra. 

SoMERViLLE,  J.  1.  The  mortgagor,  Hinson,  having  uncon- 
ditionally sold  and  conveyed  to  the  appellant,  Boutwell,  his 
•entire  interest  in  the  land,  being  a  mere  equity  of  redemption, 
he  was  not  a  necessary  party  to  the  present  suit,  the  purpose 
of  which  is  to  foreclose  the  mortgage  lien.  His  assignee  only 
need  be  made  a  party  defendant:  Batre  v.  Auze,  5  Ala.  173; 
Wilkinson  v.  May,  69  Id.  33;  Barbour  on  Parties,  463;  Story's 
Eq.  PI.,  sec.  197. 

2.  The  mortgage  having  been  recorded  in  the  proper  county 
before  Boutwell  purchased  the  land,  he  was  charged  with  a 
knowledge  of  the  lien  created  by  it.  His  possession  under  the 
purchase  could  not  mature  into  a  good  title,  under  the  opera- 
tion of  the  statute  of  limitations,  short  of  ten  years:  Smith  v. 
Gillam,  80  Ala.  296;  State  v.  Conner,  69  Id.  212.  This  period 
of  time  did  not  elapse  between  the  possession  taken  under  the 
Bale  and  the  filing  of  the  present  bill. 

3.  The  appellee,  never  having  been  made  a  party  to  the  bill 
filed  by  Mrs.  Hinson  against  her  husband,  by  which  she  set 
up  a  resulting  trust  in  the  mortgaged  lands,  is  in  no  manner 
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prejudiced  by  the  decree  rendered  in  that  case:  Owen  v.  Banh 
head,  76  Ala.  143. 

The  demurrer  to  the  original  bill,  raising  these  points,  was 
properly  overruled,  even  admitting  the  appellant's  right  to 
assign  errors  on  the  decree  rendered  August  30,  1886.  That 
decree,  we  are  inclined  to  think,  however,  is  final;  and  the 
present  appeal  not  having  been  taken  until  September  24, 
1887,  more  than  a  year  from  that  date,  and  being  confined  by 
the  condition  of  the  appeal  bond  to  the  decree  rendered  July 
7,  1887,  on  exceptions  taken  to  the  register's  report,  the  appel- 
lant could  not  assign  errors  on  the  first  decree,  and  the  motion 
to  strike  out  these  assignments  could  properly  be  sustained. 
But  we  can  well  rest  this  opinion  on  the  ground  that  the  first 
decree  is  entirely  free  from  error. 

4.  Nor  do  we  discover  any  error  in  the  last  decree  confirm- 
ing the  register's  report.  The  amount  allowed  by  the  register 
for  the  mules  sold  under  the  mortgage  was  the  price  bid  for 
them  at  the  sale.  It  is  true,  they  were  purchased  by  the  mort- 
gagee at  his  own  sale,  but  nine  years  had  since  elapsed  up  to 
the  present  suit,  and  no  objection  had  been  interposed  by  the 
mortgagor  showing  his  disapproval  of  the  purchase,  and  ask- 
ing to  disaffirm  the  sale.  His  only  mode  of  doing  this  was 
by  filing  a  bill  and  proposing  to  do  equity  by  paying  the  mort- 
gage debt:  Ezzell  v.  Watson,  83  Ala.  120;  Garland  v.  Watson^ 
74  Id.  323.  The  appellant  certainly  cannot  exercise  this  op- 
tion for  him. 

5.  The  mortgagor  had  bound  himself  to  pay  all  costs  of 
recording  the  mortgage,  and  the  costs  and  expenses  attending 
the  enforcement  of  the  collection  of  the  mortgage  debt.  This 
stipulation  was  as  much  binding  on  his  assignee,  the  appel- 
lant, as  the  mortgage  debtor  himself,  and  fastened  a  lien  on 
the  land  for  these  reasonable  expenses.  We  do  not  see  that 
the  several  amounts  allowed  by  the  chancellor,  under  this 
head,  are  at  all  unreasonable,  and  his  decree  must  be  affirmed. 


If  MoRTGAGoa  has  Disposed  of  his  Interest,  his  grantee  only  need  b« 
made  party  to  foreclosure  proceedings:  Goodenow  v.  Eioer,  76  Am.  Deo.  540. 
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Nance  v.  Nanob. 

[84  Alabama,  875.] 

Husband  and  Wife.  —  Antenuptial  Settlement  by  Which  Husband 
C0NTEY8  land  to  the  wife,  in  consideration  of  the  marriage,  is  not  frand- 
nlent  and  void  as  to  his  creditors,  although  he  was  at  the  time  insolvent, 
or  may  have  intended  fraud,  if  the  wife  had  no  notice  of  his  fraudulent 
intent,  and  did  not  participate  in  any  such  purpose  on  his  part. 

Id.  — Value  of  Peesonal  Skill  and  Labor  Expended  bt  Hus- 
band, in  the  improvement  of  his  wife's  estate,  cannot  be  reached  by  a 
court  of  equity,  and  appropriated  to  the  satisfaction  of  creditors'  claims 
against  the  husband. 

Id.  —  Materials  Furnished  by  Husband  with  his  Own  Money,  and 
Used  in  Improving  his  Wife's  Property,  if  he  is  embarrassed,  will 
be  regarded  as  a  gift  in  fraud  of  his  creditors,  who  may  make  the  wife's 
estate  liable  therefor.  But  her  estate  will  not  be  charged,  if  the  whole 
amount  so  expended  by  him,  with  his  other  personal  property,  is  of  less 
value  than  the  amount  exempted  from  execution  in  his  hands. 

Fraudulent  Conveyances.  —  Creditob  cannot  Impeach  as  Fraudu- 
lent a  sale  or  voluntary  disposition  of  property  which  by  statute  ia 
exempt  from  the  payment  of  debts. 

Id.  —  Fraud  cannot  be  Inferred  from  Mere  Fact  that  two  conveyances 
were  executed  when  one  would  have  answerei 

John  T.  Heflin,  for  the  appellants. 

Bishop  and  Whitson,  and  Watts  and  Son,  contra. 

Clopton,  J.  The  defendants  were  married  in  February, 
1867.  Prior  to  the  solemnization  of  the  marriage,  an  agree- 
ment was  entered  into  between  them,  by  which  W.  H.  Nance 
agreed,  in  consideration  of  the  marriage,  to  settle  on  the  in- 
tended wife,  by  good  and  sufficient  conveyances,  to  be  exe- 
cuted on  or  before  the  first  day  of  January  thereafter,  certain 
specified  real  estate  situated  in  the  town  of  Talladega.  The 
conveyances  were  executed  as  provided  by  the  agreement. 
Appellants,  who  are  judgment  creditors  of  Nance,  and  who 
were  creditors  at  the  time  of  the  execution  of  the  agreement 
and  of  the  marriage,  seek  by  the  bill  to  comdemn  the  real 
estate  to  the  satisfaction  of  their  judgments,  on  the  ground 
that  the  agreement  and  conveyances  are  fraudulent  as  to  his 
creditors. 

Though  fraud  may  be  intended  by  the  husband,  an  ante- 
nuptial settlement  is  not  void  as  to  his  creditors,  if  the  wife 
has  no  notice  of  his  fraudulent  intent;  both  must  concur,  or 
the  wife's  right  will  not  be  aflFected  thereby.  In  Prewitt  v. 
WUson,  103  U.  S.  22,  the  husband  was  the  owner  of  a  large 
amount  of  property,  consisting  chiefly  of  lands,  which  be 
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conveyed  to  his  wife  in  consideration  of  marriage.  He  was 
insolvent,  his  property  being  worth  about  fifty  thousand  dol- 
lars, and  his  debts  exceeding  seventy  thousand  dollars. 
Though  the  wife  knew  that  he  was  embarrassed  and  in  debt, 
there  was  no  evidence  that  she  was  aware  of  the  amount  of 
his  property,  or  the  extent  of  his  debts,  or  that  he  had  any 
purpose  except  to  induce  her  to  consent  to  the  marriage.  It 
is  said:  "There  is  an  entire  absence  of  elements,  which  vitiate 
even  an  ordinary  transaction  of  sale  where,  if  set  aside,  the 
parties  may  be  placed  in  their  former  positions.  And  an  ante- 
nuptial settlement,  though  made  with  a  fraudulent  design  by 
the  settler,  should  not  be  annulled  without  the  clearest  proof 
of  the  wife's  participation  in  the  intended  fraud,  for  upon  its 
annulment  there  can  follow  no  dissolution  of  the  marriage, 
which  was  the  consideration  of  the  settlement."  It  may  be 
that  at  the  time  of  the  agreement  Nance  was  in  fact  insolvent, 
but  if  so  there  is  no  evidence  tending  to  show  that  he  himself 
was  aware  of  it  at  that  time.  It  was  subsequently  revealed 
by  the  development  of  the  condition  of  the  mercantile  business 
in  which  he  was  engaged.  The  wife  was  not  informed,  and 
had  no  reason  to  believe  or  suspect,  so  far  as  appears  from  the 
evidence,  that  he  was  in  debt.  Both  parties  testify,  and  there 
is  nothing  which  casts  a  doubt  on  the  truthfulness  of  their 
statements,  that  no  fraud  was  intended,  and  the  sole  consider- 
ation of  the  agreement  was  the  marriage  as  expressed  therein, 
— the  wife  requiring  a  settlement  to  be  made  on  her  as  a  wise 
and  prudent  provision  against  future  misfortune  or  adversity. 
The  evidence  wholly  fails  to  show  that  she  was  prompted  by  a 
fraudulent  intent,  or  that  she  participated  in  any  such  pur- 
pose on  the  part  of  her  husband. 

Two  conveyances  were  made  by  Nance  to  his  wife  at  dififer- 
ent  times,  but  both  within  the  time  required  by  the  agreement, 
distinct  lots  being  embraced  in  each  conveyance,  and  both 
conveying  only  the  two  lots  expressly  designated  and  stipu- 
lated. Counsel  contend  that  the  first  conveyance  should  be 
regarded  as  having  been  made  and  accepted  in  full  satisfaction 
of  the  agreement,  leaving  the  second  conveyance  purely  post- 
nuptial. This  position  is  untenable.  Fraud  cannot  be  in- 
ferred from  the  mere  fact  that  two  conveyances  were  executed 
when  one  would  have  answered.  Marriage  is  a  valuable  con- 
sideration, and  often  regarded  as  of  the  highest  degree  of  value. 
The  husband  was  under  a  moral  and  legal  obligation  to  fully 
perform  the  contract,  upon  the  faith  of  which  the  wife  entered 
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into  the  marital  relation.  Had  he,  after  making  the  first  con- 
veyance, refused  to  convey  the  other  lot  specified  in  the  agree- 
ment, a  court  of  equity  would  have  enforced  its  specific 
performance  by  compelling  the  execution  of  a  conveyance  to 
Buch  other  lot,  and  will  sustain,  when  voluntarily  done,  what 
would  have  been  compelled:  Lochwood  v.  Nelson,  16  Ala.  294. 

The  evidence  shows  that  the  husband  expended  his  skill 
and  labor  in  making  valuable  erections  and  improvements  on 
the  lots  after  the  marriage;  and  it  is  insisted  that  complain- 
ants have  a  right  to  condemn  to  their  demands  the  value  of 
the  labor.  The  bestowment  of  the  labor  in  improving  the 
separate  estate  of  the  wife  did  not  constitute  her  a  debtor  to 
the  husband,  nor  can  her  eeparate  estate  be  charged  therewith 
in  favor  of  the  husband's  creditors.  As  personal  labor  is  not 
the  subject  of  compulsory  sale  for  the  payment  of  debts,  and 
as  a  decree  in  personam  cannot,  in  such  case,  be  rendered 
against  the  wife,  a  court  of  equity  is  powerless  to  appropriate 
the  value  of  the  labor  to  such  purpose.  In  Hoot  v.  Sorrell,  11 
Ala.  386,  where  this  question  was  considered  and  decided,  it  is 
Baid:  "The  labor  was  not  susceptible  of  seizure,  and  the  aux- 
iliary jurisdiction  of  equity  cannot  operate  upon  it.  When 
the  husband  merely  expends  his  personal  labor  in  the  im- 
provement of  his  wife's  estate,  the  estate  is  not  thereby  made 
a  debtor  to  the  husband,  nor  can  the  creditors  charge  it  with 
the  value  of  the  labor." 

Materials  furnished  in  making  erections  or  improvements  on 
the  wife's  separate  real  estate  by  the  husband  with  his  own 
money,  if  he  is  embarrassed,  will  be  regarded  a  gift  in  fraud 
of  his  creditors,  who  may  make  her  estate  liable  therefor.  But 
her  estate  will  not  be  charged  unless  the  bill  alleges,  and  the 
proof  shows,  that  the  materials  furnished  by  the  husband 
were  in  his  hands  subject  to  their  claims.  If  the  husband's 
power  of  disposition  is  not  restricted  as  to  the  creditors,  they 
cannot  complain,  as  no  wrong  is  done  to  them.  A  creditor 
cannot  impeach  as  fraudulent  a  sale  or  voluntary  disposition 
of  property  which,  by  statute,  is  exempt  from  the  payment  of 
debts.  In  a  conveyance  or  other  disposition  of  such  property, 
he  has  no  interest,  and  is  not  thereby  delayed,  hindered,  or 
defrauded,  as  he  could  not  have  subjected  the  property  if  re- 
tained by  the  debtor.  At  the  time  the  materials  were  fur- 
nished by  the  husband,  personal  property  to  the  amount  of 
one  thousand  dollars  was  exempt.  The  duty  to  select  what 
particular  property  he  will  retain  as  exempt  is  devolved  on 
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the  debtor,  when  he  owns  personal  property  exceeding  in  value 
the  amount  exempted,  and  such  selection  must  be  made  be- 
fore there  is  a  sale  under  legal  process.  But  if  he  has  not 
property  exceeding  in  value  the  amount  exempted,  a  selection 
is  not  required;  in  such  case,  the  statute  "  attaches  the  ex- 
emption as  absolutely  and  unconditionally  as  if  the  particular 
property  was  specially  designated  and  declared  exempt": 
Alley  V.  Daniel,  75  Ala.  403;  Fellows  v.  Lewis,  65  Id.  343;  39 
Am.  Rep.  1.  The  averments  of  the  bill  may  be  sufEcient,  but 
the  whole  tendency  of  the  evidence  is,  that  at  the  various 
times  when  the  materials  were  furnished,  and  the  engine  and 
other  machinery  were  paid  for,  partly  with  the  money  of  the 
husband,  all  his  personal  property,  including  the  money  so 
used,  was  of  less  value  than  one  thousand  dollars. 
AflBrmed. 

Validity  of  Maeriagb  Settlement  as  against  Husband's  Creditors: 
See  the  note  to  Merritt  v.  Scott,  50  Am.  Dec.  371-375;  and  Houghton  v.  Hough' 
ton,  77  Id.  69,  and  note. 

Husband,  by  Improving  Wife's  Land  without  any  agreement  with  her 
that  his  labor  and  money  should  vest  any  interest  in  him,  acquires  no  title 
or  interest  which  his  creditors  can  reach  by  aid  of  a  court  of  equity:  Webster 
V.  Hildreth,  78  Am.  Dec.  632;  Fuller  v.  Alden,  99  Id.  173,  and  notes. 


McQuiRK  V.  State. 

[84  Alabama,  435. J 

Criminal  Law.  —  Essential  Constituent  of  Crime  op  Rape  is,  that  the 
act  should  be  intended  to  be  done  with  force,  actual  or  constructive, 
and  without  the  woman's  consent,  express  or  implied.  If  she  was  at 
the  time  unconscious,  or  in  a  state  of  stupefaction,  the  idea  of  force  is 
necessarily  involved  in  the  wrongful  act  itself,  —  the  act  of  penetration. 
If  she  is  idiotic  or  non  compos,  she  is  regarded  as  incapable  of  giving  con- 
sent; but  the  mere  fact  that  she  is  weak-minded  does  not  disable  her 
from  consenting  to  the  act. 

Id.  —  Where,  on  Trial  for  Rape,  Evidence  Tends  to  Show  that 
Prosecutrix  was  Weak-minded,  but  not  that  she  was  idiotic,  or  so 
non  compos  as  to  be  incapable  of  consenting,  it  is  error  to  refuse  to  charge 
that  "if  the  jury  have  a  reasonable  doubt  that  the  defendant  did  the  act 
with  or  without  the  consent  of  the  prosecutrix,  although  they  may  be- 
lieve there  was  force  used,  and  she  was  a  woman  of  weak  mind,  they 
must  acquit  the  defendant." 

Id. — Since  Consent  Given  by  Woman  may  be  Implied  as  well  as  ex- 
press, a  charge  that  "if  the  jury  believe  from  the  evidence  that  the  con- 
duct of  the  prosecutrix  was  such  toward  defendant  at  the  time  of  the 
alleged  rape  as  to  create  in  the  mind  of  the  defendant  the  honest  and 
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reasonable  belief  that  she  had  consented,  or  was  willing  for  defendant  to 
have  connection  with  her,  they  must  acquit  the  defendant,"  is  proper, 
and  to  refuse  it  is  error. 
Id.  —  On  Trial  for  Rape,  Character  of  Prosecutrix  for  CHASTrrr, 
or  the  want  of  it,  is  competent  evidence  as  bearing  on  the  probability  of 
her  consent  to  the  defendant's  act.  But  the  impeachment  of  her  char- 
acter in  this  respect  must  be  confined  to  general  evidence  of  her  reputa- 
tion, except  that  she  may  be  interrogated  as  to  her  previous  intercourse 
with  the  defendant. 

Indictment  for  rape.  The  defendant  requested  certain 
charges,  the  substance  of  which  appear  in  the  head-note  and 
opinion.  Each  charge  being  refused  by  the  court,  the  defend- 
ant excepted. 

W.  L.  Parks  and  H.  C.  Wiley,  for  the  appellant. 

T.  N.  McClellan,  attorney-general,  contra. 

SoMEBViijiE,  J.  The  indictment,  following  the  form  au- 
thorized by  statute  (Grim.  Code,  1886,  p.  275,  Form  No.  69), 
charges  that  the  defendant  "forcibly  ravished"  the  prosecu- 
trix. 

It  is  an  essential  constituent  of  the  crime  of  rape  that  the 
act  should  be  intended  to  be  done  with  force,  actual  or  con- 
structive, and  without  the  woman's  consent.  The  forms  of 
indictment  in  the  code,  both  for  rape  and  for  an  assault  with  in- 
tent to  ravish,  each  use  the  word  "forcibly"  as  necessary  in  the 
description  of  these  offenses,  and  at  common  law  it  was  equally 
regarded  as  an  essential  element  in  the  description  of  this 
high  crime  against  law  and  morality:  McNair  v.  State,  53  Ala. 
453;  Dawkins  v.  Slate,  58  Id.  376;  29  Am.  Rep.  754;  1  Whar- 
ton's Crim.  Law,  9th  ed.,  sec,  562;  State  v.  Murphy,  6  Ala 
765;  Lewis  v.  State,  30  Id.  54;   Waller  v.  State,  40  Id.  325. 

It  is  true  that  the  element  of  force  need  not  be  actual,  but 
may  be  constructive  or  implied.  If  the  woman  is  mentally 
unconscious  from  drink  or  sleep,  or  from  other  cause  is  in  a 
state  of  stupefaction,  so  that  the  act  of  the  unlawful  carnal 
knowledge  on  the  part  of  the  man  was  committed  without  her 
conscious  and  voluntary  permission,  the  idea  of  force  is  neces- 
sarily involved  in  the  wrongful  act  itself, — the  act  of  penetra- 
tion. But  even  in  cases  of  this  kind  the  intent  to  use  force,  if 
necessary  to  accomplish  the  offense,  is  essential  to  criminality: 
1  Wharton's  Crim.  Law,  9th  ed.,  sec.  550. 

An  acquiescence  obtained  by  duress,  or  fear  of  personal  vio- 
lence, will  avail  nothing,  the  law  regarding  such  submission 
as  no  consent  at  all.     If  the  mind  of  the  woman  is  overpow- 
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<  red  by  a  display  of  physical  force,  through  threats,  expressed 
or  implied,  or  otherwise,  or  she  ceases  resistance  through  fear 
of  great  harm,  the  consummation  of  unlawful  intercourse  by 
the  man  would  be  rape:  1  Wharton's  Crim.  Law,  sec.  557;  2 
Bishop's  Crim.  Law,  7th  ed.,  sec.  1125;  3  Greenl.  Ev.,  14th 
ed.,  sec.  211. 

The  mere  fact  that  a  woman  is  weak-minded  does  not  dis- 
able or  debar  her  from  consenting  to  the  act.  It  has  been 
said  that  a  woman  with  a  less  degree  of  intelligence  than  is 
requisite  to  make  a  contract  may  consent  to  carnal  connec- 
tion, so  that  the  act  will  not  be  rape  in  the  man,  but  "if  she 
is  80  idiotic  as  to  be  absolutely  incapable  of  consent,  the  con- 
nection with  her  is  rape":  2  Bishop's  Crim.  Law,  sec.  1121. 
The  principle,  as  expressed  by  another  high  authority,  is,  that 
"carnal  intercourse  with  a  woman,  incapable,  from  mental  dis- 
ease (whether  that  disease  be  idiocy  or  mania),  of  giving  con- 
sent, is  rape":  1  Wharton's  Crim.  Law,  sec.  560. 

The  evidence  tends  to  show  that  the  prosecutrix  was  weak- 
minded  merely,  not  that  she  was  idiotic,  or  so  non  compos  as 
to  be  incapable  of  giving  consent  to  the  act  of  carnal  connec- 
tion with  the  defendant.  In  view  of  this  fact,  and  the  prin- 
ciples above  announced,  we  are  of  opinion  that  the  circuit 
court  erred  in  refusing  the  second  and  third  charges  requested 
by  the  defendant. 

The  fourth  charge  requested  by  the  defendant  should  also 
have  been  given.  The  consent  given  by  the  prosecutrix  may 
have  been  implied  as  well  as  express,  and  the  defendant 
would  be  justified  in  assuming  the  existence  of  such  consent 
if  the  conduct  of  the  prosecutrix  towards  him  at  the  time  of 
the  occurrence  was  of  such  a  nature  as  to  create  in  his  mind 
the  honest  and  reasonable  belief  that  she  had  consented  by 
yielding  her  will  freely  to  the  commission  of  the  act.  Any  re- 
pistance  on  the  woman's  part  falling  short  of  this  measure 
would  be  insufficient  to  overcome  the  implication  of  consent. 

The  circumstances  under  which  it  is  permissible  to  prove 
the  details  of  a  complaint  by  a  prosecutrix,  as  to  an  alleged 
rape,  are  fully  discussed  in  Burnett  v.  State,  83  Ala.  40,  and 
Griffin  v.  State,  76  Id.  29;  and  the  principles  there  announced 
will  be  a  sufficient  guide  for  the  court  on  another  trial. 

That  the  prosecutrix  was  a  woman  of  chaste  or  unchaste 
character  was  perfectly  competent  evidence,  under  all  the  au- 
thorities, as  bearing  on  the  probability  or  improbability  of  her 
consent  to  the  alleged  act  of  intercourse  with  the  defendant. 
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The  impeachment  of  her  character  in  this  particular  must, 
however,  be  confined  to  general  evidence  of  her  reputation. 
Particular  instances  of  her  unchastity  cannot  be  proved  for 
this  purpose,  except  that  she  may  be  interrogated  as  to  her 
previous  intercourse  with  the  prisoner,  although  not  as  to  par- 
ticular instances  with  third  persons:  3  Greenl.  Ev.,  14th  ed., 
sec.  214;  1  Wharton's  Grim.  Ev.,  9th  ed.,  sec.  568;  Boddie  v. 
State,  52  Ala.  395. 

We  discover  no  other  errors  in  the  record  than  those  above 
pointed  out. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
prisoner  will,  in  the  mean  while,  be  retained  in  custody  until 
discharged  by  due  process  of  law. 


Rape,  Geneballt:  See  the  extended  note  to  Smith  v.  State,  80  Am.  Dec. 
355. 

Force,  Actual  or  Cottstrttctive,  is  a  Necessary  Element  of  thb 
Crime  op  Rape:  See  Bailey  v.  Commonwealth^  3  Am.  St.  Rep.  87,  and  note. 
Sexual  intercourse  with  insane  woman  who  consents  is  not  rape,  unless  the 
man,  knowing  the  woman  to  be  insane,  takes  advantage  of  that  fact  to  car- 
nally know  her,  and  she  is  unconscious  of  the  nature  of  the  act:  People  v. 
Croaswell,  87  Am.  Dec.  774,  and  note. 

General  Character  of  Prosecutrix  is  vs  Isstte  on  Trial  fob  Eafs: 
Stale  V.  Reed,  94  Am.  Dec.  337. 
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Witness  CM^rscn  bb  Compelled  to  Ansvteb  Ant  Question  the  answer  to 
which  would  tend  to  criminate  him;  but  this  privilege  does  not  extend 
to  an  answer  the  tendency  of  which  is  merely  to  humiliate  and  degrade 
the  witness.  And  if  the  prosecution  for  the  offense  is  barred  by  the 
statute  of  limitations,  the  reason  of  the  privilege  ceases,  and  the  witness 
should  be  compelled  to  answer. 

WrrNESs.  — On  Trial  of  Female  Chaboed  with  being  Common  Prosti- 
tute, witness  has  privilege  of  refusing  to  answer  whether  he  has  had 
sexual  intercourse  with  the  accused,  on  the  ground  that  his  answer 
would  constitute  an  essential  link  in  the  chain  of  testimony  suf&cient  to 
convict  him  of  a  criminal  offense. 

Arrington  and  Oraham,  and  Rice  and  Wiley,  for  the  peti- 
tioner. 

Thomas  N.  McClellan,  attorney-general,  contra. 

Clopton,  J.     The  petitioner  was  adjudged  guilty  of  a  con- 
tempt, and  ordered  to  be  imprisoned,  for  refusing  to  answer  a 
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question  propounded  to  him  as  a  witness.  His  refusal  was 
based  on  the  ground  that  his  answer  would  tend  to  criminate^, 
humiliate,  and  degrade  him.  We  may  discard  from  consid- 
eration the  ground  that  the  tendency  of  the  answer  would  h& 
to  humiliate  and  degrade.  The  privilege  of  refusing  to  an- 
swer is  restricted  to  questions  answering  which  may  tend  to 
criminate  the  witness,  or  expose  him  to  punishment:  Hall  v. 
State^  40  Ala.  698.  It  is  an  established  and  universally  ac- 
cepted maxim  of  the  common  law  that  a  witness  shall  not  be 
compelled  to  answer  any  question  that  tends  to  criminate 
him,  or  to  expose  him  to  a  criminal  prosecution,  or  to  a  pen- 
alty, which  finds  expression  in  the  constitutional  guaranty 
that  no  person  shall  be  compelled  to  give  evidence  against 
himself.  The  right  of  exemption  extends,  not  only  to  an- 
swers which  may  criminate,  but  also  to  such  as  may  tend  to 
criminate. 

On  the  trial  of  a  female  charged  with  being  a  common 
prostitute,  and  having  no  honest  employment  whereby  to 
maintain  herself,  under  section  4218  of  the  Code  of  1876,  the 
petitioner  was  called  by  the  prosecution  and  sworn  as  a  wit- 
ness. Having  testified  that  he  was  a  witness  before  the  grand 
jury  in  July,  1887,  when  the  indictment  was  found,  the  ques- 
tion was  proposed  to  him,  whether  or  not  he  had  had  sexual 
intercourse  with  the  accused  within  six  months  prior  to  the 
time  he  was  before  the  grand  jury.  The  court  instructed  the 
witness  that  it  was  his  duty,  and  directed  him,  to  answer 
the  question.  The  witness  refused  to  answer;  whereupon  the 
court  adjudged  him  guilty  of  a  contempt,  and  ordered  his 
imprisonment.  By  the  rule  as  held  in  this  state,  it  was 
the  province  of  the  court  to  determine,  in  the  first  instance, 
whether  a  direct  answer  to  the  question  proposed  would  fur- 
nish criminating  evidence  against  the  witness.  The  rule  is 
founded  on  the  duty  of  the  court  to  take  care  that  the  exer- 
cise of  the  privilege  shall  not  extend,  by  mistake  or  error  of 
the  witness,  or  on  simulated  pretense,  to  the  suppression  of 
evidence,  which  is  necessary  to  the  due  administration  of  the 
law,  and  in  giving  which  there  can  be  no  real  and  apprecia- 
ble danger  of  crimination,  or  exposure  to  prosecution,  or  to 
any  kind  of  punishment:  Calhoun  v.  Thompson,  56  Ala.  166; 
28  Am.  Rep.  754.  It  is  also  of  the  highest  importance  that 
the  witness  shall  be  protected  in  the  proper  and  rightful  exer- 
cise of  his  privilege,  which  has  for  its  object  the  security  of 
life  and  liberty.    The  court  should  not  require  the  witness  to 
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fully  explain  the  manner  in  which  his  answer  may  tend  to 
criminate  him,  as  the  purpose  of  the  privilege  may  be  thereby 
defeated;  nor  should  he  be  required  to  answer,  when  he  claims 
his  privilege,  unless,  from  the  nature  of  the  answer  and  the 
circumstances  of  the  case,  it  is  evident  to  the  court  that  his 
answer  cannot  have  any  tendency  to  expose  him  to  a  crimi- 
nal charge  or  prosecution,  or  to  a  penalty.  If  the  prosecution 
for  the  oflFense  is  barred  by  the  statute  of  limitations,  tne  rea- 
(fion  of  the  privilege  ceases,  and  the  witness  should  be  com- 
pelled to  answer.  The  record  only  presents  the  question 
proposed  to  the  witness,  and  the  nature  of  the  case  which  was 
being  tried.  No  other  circumstances  are  disclosed,  and  the 
statute  of  limitations  had  not  barred  a  prosecution  at  the  time 
the  witness  was  being  examined.  The  question,  therefore,  is, 
whether  his  answer  would  tend  prima  facie  to  expose  him  to  a 
criminal  charge. 

Under  the  statutes,  there  are  crimes  in  which  sexual  inter- 
course is  an  important  and  essential  fact.  Reference  to  one 
will  suffice.  Section  4012  of  Code  of  1886  makes  it  an  offense, 
indictable  and  punishable,  for  any  man  and  woman  to  live  to- 
gether in  adultery  or  fornication.  It  is  true  that  the  statute 
was  not  designed  to  punish  a  single  act,  or  occasional  acts  of 
illicit  intercourse.  It  was  intended  to  prohibit  and  punish  a 
state  or  condition  of  cohabitation,  intended  by  the  parties  to 
be  continuous  at  their  pleasure.  This  state  of  cohabitation 
may  be  assumed  in  a  single  day,  if  such  is  their  purpose;  and 
if  the  parties  live  together  in  adultery  or  fornication  for  a  sin- 
gle day,  intending  a  continuance  of  the  connection,  the  offense 
is  complete,  though  it  may  be  unexpectedly  broken  off  by 
some  extraneous  cause:  Hall  v.  State,  53  Ala.  463.  While  a 
single  act,  or  occasional  acts,  are  not  offenses  against  the 
criminal  law,  sexual  intercourse  is  an  essential  element  of  the 
statutory  crime.  A  witness  should  not  be  compelled  to  an- 
swer a  question  the  answer  to  which  will  disclose  an  impor- 
tant and  essential  fact  of  the  crime,  to  a  prosecution  for  which 
he  may  be  exposed,  or  which  constitutes  a  necessary  and 
essential  link  in  the  chain  of  testimony  sufficient  to  convict. 
If  the  witness  is  compelled  to  answer  a  question  which  calls 
for  only  one  act  of  criminal  intercourse,  which  would  not  of 
itself  tend  to  criminate,  question  may  nevertheless  succeed 
question,  until  the  answers  to  all  would  furnish  sufficient  evi- 
dence on  which  to  base  a  criminal  prosecution.  A  witness 
should  not  be  compelled  to  answer  as  to  any  one  act  the  con- 
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Btant  and  frequent  repetition  of  which  may  constitute  the 
statutory  offense,  and  furnish  suflBcient  evidence  to  convict. 
On  a  prosecution  for  living  together  in  adultery  or  fornication, 
all  the  constituents  of  the  offense  may  be  established  except 
the  fact  of  sexual  intercourse,  and  this  be  shown  by  the  an- 
swer of  the  witness  to  the  question  proposed,  thus  compelling 
him  to  furnish  an  essential  link  in  the  chain  of  testimony: 
French  v.  Venneman,  14  Ind.  282;  Ford  v.  State,  29  Id.  541;  95 
Am.  Dec.  658. 

The  order  of  the  city  court  adjudging  the  petitioner  guilty 
of  a  contempt,  and  ordering  his  imprisonment,  must  be 
quashed,  and  the  petitioner  discharged. 

Witness  need  not  Answer  Question  Which  will  Tbnd  to  Convici 
Him  of  a  crime:  Chamberlain  v.  WUUon,  36  Am.  Dec.  356;  but  ho  cannot  re- 
fuse to  answer  because  the  answers  would  have  a  tendency  to  his  disparage- 
ment or  disgrace:  State  v.  Patterson,  38  Id.  699. 


Liddell  v.  Chidester. 
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Contract  of  Employment,  entered  into  by  telegraphic  correspondence, 
agreeing  to  serve  for  "one  thousand  dollars  a  year,"  unexplained,  is  a 
contract  for  a  year's  service  for  that  sum,  to  be  paid  in  gross. 

Remedies  of  Employee  Wrongfully  Discharged  before  End  op  Term: 
1.  He  may  elect  to  treat  the  contract  as  rescinded,  and  sue  on  a,  qtiantum 
meruit;  or  2.  He  may  sue  for  an  entire  breach  of  the  contract  by  the 
defendant,  and  recover  all  damages  sustained  up  to  the  trial;  or  3.  He 
may  wait  until  his  wages  would  mature  under  the  terms  of  the  contract, 
and  sue  and  recover  as  upon  performance  on  his  part. 

When  Wages  are  Payable  in  Installments,  Suits  may  be  Brought  on 
the  several  installments  as  they  mature. 

Plaintiff  cannot  Split  up  Single  Cause  of  Action  into  two  or  more 
suits,  and  if  he  does  so,  and  recovers  part  of  his  demand,  this  is  a  waiver 
of  and  bar  to  the  residue  of  his  claim. 

Judgments.  —  Elements  Necessary  to  Constitute  Judgment  in  Onb 
Suit  Bar  to  a  second  suit  are:  1.  That  the  issue  in  the  second  suit, 
upon  which  the  judgment  is  brought  to  bear,  was  a  material  issue  in  the 
first  suit,  necessarily  determined  by  the  judgment  therein;  and  2.  That 
the  former  judgment  was  upon  the  merits. 

Recovery  of  Judgment  by  Discharged  Employee,  had  in  an  action 
claiming  wages  for  the  month  in  which  he  was  discharged,  is  conclusive 
of  the  fact  that  his  wages  were  due  and  payable  in  monthly  installments, 
and  also  estops  the  defendant  from  denying  that  be  discharged  the  plain- 
tiff without  cause. 

Action  to  recover  balance  alleged  to  be  due  for  services  ren- 
dered.    The  opinion  states  the  material  facts.     At  the  plain- 
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tiflf's  request,  the  court  charged  the  jury  as  follows:  1.  "If  the 
jury  believe  all  the  evidence,  they  must  find  a  verdict  for  the 
plaintiff."  2.  "  If  the  jury  believe  the  evidence,  the  plaintiff 
would  be  entitled  to  recoyer  the  balance  due  under  said  con- 
tract for  each  month,  or  part  of  a  month  thereof,  from  the 
first  day  of  August,  1885,  at  the  contract  price,  until  the  end 
of  the  contract  year,  which  was  February  29,  1886,  with  in- 
terest thereon  from  this  last  date."    The  defendant  excepted. 

Arrington  and  Graham,  for  the  appellant. 

Troy,  Tompkins,  and  London,  contra. 

Stone,  C.  J.  The  most  important  inquiry  in  this  case,  alike 
of  law  and  of  fact,  was,  whether  Chidester  was  employed  by 
Liddell  to  perform  a  year's  service  for  one  thousand  dollars,  to 
be  paid  in  gross,  or  to  be  paid  in  monthly  installments.  If 
the  former,  then  the  recovery  and  enforcement  of  the  judg- 
ment for  a  part  of  the  demand  in  June,  1886,  is  a  complete 
defense  and  bar  to  this  action,  and  nothing  should  be  recov- 
ered. This,  under  the  well-known  principle  that  a  plaintiff 
cannot  split  up  a  single  cause  of  action  into  two  or  more  suits; 
and  if  he  does  so,  and  recovers  a  part  of  his  demand,  this  is  a 
waiver  of  and  a  bar  to  the  residue  of  his  claim,  be  it  much  or 
little:  Oliver  y.  Holt,  11  Ala.  574;  66  Am.  Dec.  228;  O'Neal  v. 
Brown,  21  Ala.  482;  S.  &  N.  R,  R.  Co.  v.  Henlein,  56  Id.  368; 
Wharton  v.  King,  69  Id.  365. 

If,  on  the  other  hand,  the  wages  were  due  and  demandable 
at  the  end  of  each  month,  then  the  recovery  of  one  install- 
ment, unreversed,  is  a  complete  answer  to  and  preclusion  of 
all  defenses  to  the  merits  which  were  or  could  be  pleaded  to 
such  second  suit:  Rakes  y.  Pope,  7  Ala.  161;  3  Brickell's  Di- 
gest, p.  580,  sees.  75  et  seq.;  Wharton  on  Civil  Evidence,  sec. 
758;  Gardner  v.  Buckbee,  3  Cow.  120;  15  Am.  Dec.  256. 

The  contract  in  this  case  was  by  telegraphic  correspondence. 
Liddell's  offer  was:  "  If  one  thousand  dollars  a  year  is  an  in- 
ducement, come  immediately.  Answer."  Chidester's  accept- 
ance was:  "  Will  accept  one  thousand  dollars  a  year."  These 
communications,  unexplained,  show  a  single  contract  for  a 
year,  the  wages  to  be  one  thousand  dollars  in  gross. 

There  was  testimony  that  up  to  the  time  of  Chidester's  dis- 
charge his  wages  were  paid  to  him  monthly;  but  the  testimony 
on  this  subject  was  somewhat  in  conflict:  Partridge  v.  Forsythj 
29  Ala.  200;  Com.  Fire  Ins.  Co.  v.  Capital  City  Ins.  Co.,  81  Id. 
320;  60  Am.  Rep.  162. 
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It  is  contended  for  the  appellee  that  the  verdict  and  judg- 
ment in  the  former  suit — that  which  was  tried  in  1886 — are 
conclusive  that  Chidecter's  wages  were  due  and  payable  in 
monthly  installments;  and  that  without  such  finding  the  jury 
could  not  have  rendered  a  verdict  in  his  favor.  The  elements 
necessary  to  constitute  a  judgment  in  one  suit  a  bar  to  a  second 
suit  are:  "  1.  That  the  issue  in  the  second  action,  upon  which 
the  judgment  is  brought  to  bear,  was  a  material  issue  in  the 
first  action,  necessarily  determined  by  the  judgment  therein; 
2.  That  the  former  judgment  was  upon  the  merits  ":  Freeman 
on  Judgments,  sec.  256.  "  It  is  only  of  those  matters  which, 
as  premises,  enter  into  and  uphold  the  judgment  (the  judg- 
ment being  the  conclusion  of  the  syllogism),  and  connected, 
qualifying  matters,  which,  if  produced,  would  change  or  im- 
pair the  legal  force  and  efi*ect  of  the  cause  of  action  itself  on 
which  the  judgment  was  rendered,  that  the  judgment  pro- 
nounced becomes  conclusive":  Haas  v.  Taylor,  80  Ala.  459. 
To  be  a  bar,  it  must  appear  that  the  fact  claimed  to  have  been 
established  "  was  essential  to  the  finding  of  the  former  ver- 
dict": 1  Greenl.  Ev.,  sec.  534;  Chamberlain  v.  Gaillard,  26  Ala. 
504;  Oilbreath  Y.Jones,  66  Id.  129;  McCallv.  Jones,  72  Id.  368; 
Sanchey  v.  CosJcrey,  81  Id.  149. 

In  the  first  suit,  instituted  before  a  justice  of  the  peace,  the 
cause  of  action  was  described  as  follows:  "  The  plaintifi"  claims 
of  defendant  $41.50,  due  by  account  on  26th  of  July,  1885,  for 
salary  due  and  for  services  rendered  by  plaintifi"  to  the  defend- 
ant." When  the  case  reached  the  circuit  court  by  appeal,  a 
new  complaint  was  filed  with  three  counts,  two  common  and 
one  special.  The  first  count  was  "  for  work  and  labor  done  by 
the  plaintifi*  for  the  defendant,  and  at  his  request,  during  the 
month  of  July,  1885."  The  second  count  was  for  the  "sum  of 
fifty  dollars,  due  by  account  stated  between  the  plaintifi"  and 
the  defendant  on,  to  wit,  the  first  day  of  August,  1885."  The 
third  count  was  a  special  count.  It  averred  that  there  was  a 
contract  for  a  year,  the  wages  to  be  paid  in  monthly  install- 
ments of  $83.33;  that  plaintiff,  Chidester,  was  serving,  and 
ready  to  serve,  when  on  July  15,  1885,  without  fault  on  his 
part,  Liddell  discharged  him,  paying  him  on  that  month's 
"wages  thirty  dollars,  leaving  the  balance,  $41.50,  unpaid.  For 
that  balance,  with  interest,  this  count  claimed  judgment.  The 
recovery  was  for  that  sum,  with  interest,  which  was  acquiesced 
in  and  paid. 

It  is  settled  in  this  state,  by  many  decisions,  that  when  Chi- 
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dester  was  discharged  he  had  the  option  of  one  of  three  reme- 
dies, if  the  discharge  was  wrongful:  1.  He  could  have  elected 
to  treat  the  contract  as  rescinded,  and  sue  on  a  quantum  meruit 
for  any  labor  he  may  have  performed;  2.  He  could  have  sued 
at  once  for  an  entire  breach  of  the  contract  by  the  defendant, 
in  which  event  he  would  have  been  entitled  to  recover  all  dam- 
ages he  suffered  up  to  the  trial,  not  exceeding  the  entire  wages 
he  could  have  earned  under  the  contract;  or  3.  He  could  have 
waited  until  his  wages  would  mature  under  the  terms  of  the 
contract,  and  sue  and  recover  as  upon  performance  on  his 
part.  Each  of  these  alternative  rights,  as  we  have  seen,  was 
dependent  on  his  fixing  on  Liddell  the  fault  of  his  discharge: 
Strauss  v.  Meertief,  64  Ala.  299;  38  Am.  Rep.  8;  Davisy.  Ayres^ 
9  Ala.  292;  Barney  v.  Holcomhe,  21  Id.  567;  Fowler  v.  Armour^ 
24  Id.  194;  Holloway  v.  Talbot,  70  Id.  389;  Wilkinson  v.  Blacl, 
80  Id.  329;  3  Wait's  Actions  and  Defenses,  606.  And  when 
wages  are  payable  in  installments,  suits  may  be  brought  on 
the  several  installments  as  they  mature:  Davis  v.  Preston,  6 
Ala.  83. 

It  is  manifest  that  the  former  suit  was  not  brought  on  the 
first  of  the  alternate  grounds  stated  above.  There  is  nothing 
to  show  that  it  relied  on  the  rescission  or  abandonment  of  the 
contract;  and  if  it  had,  there  were  no  past  services  actually 
rendered  and  unpaid  for  on  which  to  found  a  recovery.  The 
Buit  was  for  that  part  of  the  salary  for  July  which  had  not 
been  paid.  Nor  was  the  suit  brought  on  the  second  of  the 
grounds, — an  entire  breach  of  the  contract.  On  the  contrary, 
it  treated  the  contract  as  continuing  through  the  month  of 
July,  and  sued  for  the  wages  alleged  to  have  been  construc- 
tively earned  in  July,  after  the  discharge. 

The  former  suit  was  then  brought  on  the  third  of  the 
grounds,  treating  the  contract  as  still  binding  on  Liddell,  and 
claiming  wages  according  to  its  terms.  It  was  brought  July 
27,  1885,  the  first  day  after  the  completion  of  one  of  the 
months  of  the  wage-year.  If  the  contract  was  for  the  pay- 
ment of  one  thousand  dollars  in  gross  at  the  end  of  the  year, 
February  26,  1886,  that  suit  was  prematurely  brought,  and 
there  could  have  been  no  recovery.  It  was  indispensable  to 
plaintiflf's  right  of  recovery  to  show  that  by  the  terms  of  the 
contract  his  wages  were  due  in  monthly  installments,  one  in- 
stallment of  which  had  matured.  This  was  "essential  to  the 
finding  of  the  former  verdict." 

The  foregoing  facts  are  placed  beyond  dispute  in  the  record 
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before  us.  They  estop  Liddell  from  denying  that  by  the  terms 
of  his  contract  with  Chidester  he  was  to  pay  him  wages  in 
monthly  installments,  and  that  he  discharged  plaintiff  with- 
out cause.  And  the  same  inevitable  result  would  follow,  no 
matter  what  proof  he  might  offer  that  the  contract  was  for  the 
payment  of  Chidester's  salary  in  gross,  and  that  he  had  good 
grounds  for  discharging  him. 

We  have  not  deemed  it  necessary  to  consider  the  rulings 
on  demurrer.  Whether  right  or  wrong,  they  could  not  have 
affected  the  defendant  injuriously. 

There  was  no  error  in  the  charges  of  the  court. 

Affirmed. 

Employee  Wrongfully  Dlscharged  is  Entitled  to  Becoveb  Compen- 
sation for  the  whole  term  of  employment:  King  v.  Steiren,  84  Am.  Dec.  419; 
but  if  he  sues  before  the  end  of  the  term,  hia  action  is  for  breach  of  contract, 
and  a  judgment  for  damages  will  be  a  bar  to  further  recovery:  Booge  v.  Pa- 
eijte  R.  R.  Co.,  82  Id.  160;  Strauss  v,  MeeHi^,  38  Am.  Rep.  8. 

Recovery  op  Part  of  Entire  Debt  will  Bar  the  Reoovebt  ot  thb 
Residue:  See  Baker  v.  Baker,  75  Am.  Dec.  243. 


Thweatt  v,  McCullouqh. 

[84  Alabama,  617.J 

AflSUMPsrr — Burden  of  Proof. — Where  Money  is  Delivered  by  On» 
Person  to  Another,  without  Consideration,  to  be  applied  to  the 
use  of  a  third  person,  the  order  to  apply  may  be  countermanded  by 
the  depositor  at  any  time  before  the  money  has  been  appropriated  to  the 
nsea  intended,  and  in  an  action  by  him  for  the  money,  the  burden  is 
on  the  defendant  to  show  that  he  had  applied  it  as  directed. 

Guardian  and  Ward.  —  In  Action  by  Guardian  to  Recover  Funds 
Placed  by  Him  in  the  defendant's  hands,  to  be  specially  applied 
to  the  use  of  the  plaintiff's  ward,  proof  that  the  plaintiff  had  been 
sued  by  another  person  for  the  tuition  of  the  ward  is,  as  to  the  defend- 
ant, res  inter  alios  acta,  or  mere  hearsay  evidence,  and  inadmissible. 

Gift.  —  If  One  Declines  to  Become  Donee  of  Debt  by  taking  the 
debtor's  note  payable  to  her  as  proposed  by  the  donor,  but  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  her  creditors  procures  the  note  to 
be  made  payable  to  her  minor  child,  the  gift  to  her  was  never  perfected, 
and  she  is  estopped  from  assailing  the  validity  of  the  transfer  to  her 
'     child. 

Assumpsit.    The  facts  appear  in  the  opinion. 
Lomax  and  Tyson,  for  the  appellant. 
Rice  and  Wiley,  contra. 
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SoMEEViLLE,  J.  The  evidence  tends  to  show  that  the  plain- 
tiff, McCullough,  had,  from  time  to  time,  placed  funds  in  the 
hands  of  the  defendant,  Thweatt,  to  be  specially  applied  by 
him  to  the  uses  of  a  certain  minor,  who  was  the  ward  of  the 
plaintiff,  and  for  whom  he  had  been  appointed  guardian. 

This  fact  being  satisfactorily  proved,  with  the  amount  of 
the  funds  thus  deposited  with  the  defendant,  the  burden  would 
be  upon  the  defendant  to  show  that  he  had  applied  the  money 
as  directed.  Where  money  is  delivered  by  one  person  to  an- 
other, without  any  present  valuable  consideration,  with  direc- 
tion to  apply  for  the  use  of  a  third  person,  the  order  to  apply 
may  be  countermanded  by  the  depositor  at  any  time  before 
the  receiver  has  appropriated  it  to  the  uses  intended,  or  has, 
expressly  or  impliedly,  entered  into  some  arrangement  with 
the  other  party  by  which  he  would  be  prejudiced  by  the  revo- 
cation of  the  original  order:  Coleman  v.  Hatcher,  77  Ala.  217; 
2  Greenl.  Ev.,  sec.  119.  The  bringing  of  the  present  suit 
operated  in  this  case  to  cast  on  the  defendant  the  burden  of 
proving  that  he  had  appropriated  the  funds  received  from  the 
plaintiff  to  the  uses  designated,  and  the  court,  in  effect,  so 
ruled  on  the  trial. 

The  circuit  court,  however,  improperly  allowed  the  fact  to 
be  proved  that  the  plaintiff  had  been  sued  for  the  tuition  of 
his  ward.  This  was,  at  most,  merely  a  naked  assertion  by 
the  plaintiff  in  that  action  that  the  tuition  had  never  been 
paid  by  the  defendant  out  of  the  funds  deposited  with  him 
for  that  purpose,  dignified,  it  may  be,  by  a  resort  to  a  court  of 
justice.  As  to  the  defendant,  it  was  res  inter  alios  acta,  or 
mere  hearsay  evidence,  and  was  inadmissible  to  prove  that  he 
had  not  paid  the  debt  in  question.  For  this  error  the  judg- 
ment must  be  reversed. 

We  notice  but  one  other  point  which  will  be  likely  to  arise 
again  on  another  trial.  This  is  the  status  of  the  fund  accru- 
ing from  the  Huggins  note.  It  is  claimed  by  the  defendant 
that  this  note  was  in  fact  the  property  of  the  defendant's  wife, 
as  a  part  of  her  statutory  separate  estate,  although  it  was 
made  payable  to  the  plaintiff's  ward,  who  was  her  daughter. 
The  maker,  Huggins,  owed  Mrs.  Barclay,  the  mother  of  Mrs. 
Thweatt,  and  the  grandmother  of  the  ward.  Mrs.  Barclay 
proposed  to  have  the  note  made  payable  to  Mrs.  Thweatt  by 
way  of  a  gift  to  her.  She  being  then  a  widow,  and  financially 
embarrassed,  permitted  or  procured  the  note  to  be  made  pay- 
able to  her  minor  daughter,  above  alluded  to  as  the  plaintiff's 
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ward,  as  the  evidence  tends  to  show,  in  order  to  prevent  her 
creditors  from  reaching  it.  If  this  be  true,  the  note  became 
the  property  of  the  daughter,  and  never  belonged  to  the 
mother.  By  authorizing  the  note  to  be  made  payable  to  the 
daughter,  she  declined  to  become  the  donee  of  the  debt  due 
by  Huggins;  and  moreover,  by  procuring  it  to  be  made  pay- 
able to  another  for  the  purpose  of  placing  it  beyond  the  reach 
of  her  creditors,  she  is  in  the  attitude  of  a  grantor  who  is  not 
permitted  to  reclaim  property  that  has  been  fraudulently 
aliened  to  a  grantee  or  donee.  The  law  punishes  the  grantor 
by  estopping  him  from  assailing  the  validity  of  his  transfer, 
as  the  best  and  only  practical  mode  of  discouraging  such 
covinous  transactions,  and  promoting  honesty  and  fair  deal- 
ing between  debtor  and  creditor.  It  is  the  policy  of  the  law 
to  make  the  fraudulent  transaction  as  perilous  as  possible. 
Reversed  and  remanded. 


Gift,  to  bb  Valid,  mttst  bb  Exeotjted:  See  Crawford  a  Appeal^  100  Am, 
Dec.  609. 


Woods  v.  Montevallo  Coal  and  Transportation 

Company. 

[84  Alabama,  560.] 

EviDBNCB.  — Title  Bond  is  Admissible  as  Evidence  in  Action  or  Eject- 
ment WITHOUT  Proof  of  its  execution,  it  having  been  executed  nearly 
thirty  years  before  the  commencement  of  the  action,  and  coming  from 
the  custody  of  one  claiming  an  interest  in  the  land,  unaccompanied  by 
any  circumstance  casting  suspicion  on  its  genuineness. 

Receipt  over  Twenty  Years  Old,  Purporting  to  be  Executed  by  At- 
TOHNEY  OF  Record  for  the  plaintiff  in  a  judgment,  acknowledging  the 
satisfaction  of  the  judgment,  is  admissible  in  evidence  to  show  such  sat- 
isfaction, without  proof  of  its  execution. 

One  Claiming  in  Privity  with  Another,  whether  by  Blood,  estate, 
or  law,  occupies  the  same  situation  with  such  other  as  to  any  judgment 
for  or  against  him,  and  the  record  of  the  judgment  is  equally  admissible 
as  evidence  against  either. 

To  Justify  Admission  of  Secondary  Evidence  of  Deed,  it  is  not  neces- 
sary to  prove  its  loss  beyond  all  possibility  of  mistake.  A  reasonable 
probability  of  its  loss  is  sufficient;  and  this  may  be  shown  by  a  bona  fide 
and  diligent  search,  fruitlessly  made  for  it  in  places  where  it  was  likely 
to  be  found. 

Existence  of  Fact  cannot  be  Proved  by  Reputation  or  notoriety,  but 

■.  when  the  fact  is  otherwise  established,  its  general  notoriety  may  be 
shown  to  charge  a  person  in  the  neighborhood  with  knowledge  of  it. 
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Advebsb  Possession. — Possession  op  Vendee  op  Land  under  Titlb 
Bond  is  Presttmitivelt  Adverse  from  the  time  he  pays  the  purchase- 
money,  and  although  the  bond  was  executed  by  one  having  no  title  or 
authority  to  convey,  and  was  not  recorded  it  may  be  good  as  color  of 
title  to  show  the  character  and  extent  of  the  possession  asserted. 

Actual  Occupation  asd  Improvement  op  Portion  op  Tract  op  Land,  by 
one  who  enters  thereon  with  a  deed  or  color  of  title  to  it,  will  usually  bo 
construed  as  a  possession  of  the  whole,  co-extensive  with  the  boundaries 
described  in  the  written  instrument  under  which  he  claims  title,  if  there 
be  no  antagonistic  possession,  and  especially  where  he  makes  a  notorious 
claim  to  the  whole  by  any  acts  suitably  asserting  his  claim  of  ownership. 

Where  Vendor  Conveys  Two  Separate  and  Distinct  Tracts  op  Land, 
to  only  one  of  which  he  has  title,  an  entry  upon  and  occupation  of  that 
tract  by  the  vendee  will  not,  of  itself,  operate  as  a  disseisin  of  the  owner 
of  the  other  tract  to  which  the  vendor  had  no  title.  Yet,  in  such  case, 
the  constructive  possession  of  the  vendee  or  occupant  may  become  ad- 
verse by  acts  of  dominion  or  ownership  properly  asserted  over  the  other 
tract,  in  the  absence  of  any  actual  possession  by  the  true  owner. 

To  Constitute  Adverse  Possession,  the  use  made  of  the  land  must  be 
suited  to  its  nature,  adaptability,  and  locality.  All  that  the  law  requires 
is,  that  the  possession,  or  rather  the  acts  of  dominion  by  which  it  ia 
sought  to  be  proved,  shall  be  of  such  a  character  as  may  be  reasonably 
expected  to  inform  the  true  owner  of  the  fact  of  possession  and  adverse 
claim  of  title. 

Question  of  Adverse  Possession  is  fob  the  Jury,  in  view  of  all  the  evi- 
dence, and  it  is  error  to  withdraw  it  from  their  consideration. 

Ejectment.  —  Equitable  Title  Avails  Nothing  in  Action  op  Ejectment 
apart  from  the  operation  of  the  statute  of  limitations. 

Statutory  action  of  ejectment  brought  by  Thomas  Andrew 
Woods  against  the  Montevallo  Coal  and  Transportation  Com- 
pany for  the  recovery  of  certain  lands.  Facts  set  out  in  the 
opinion,  taken  in  connection  with  the  following  charge  at  the 
request  of  the  defendant,  sufficiently  present  the  case:  "If 
the  jury  believe  from  the  evidence  that  the  Alabama  Coal 
Mining  Company  obtained  from  Thomas  Woods,  in  1855,  the 
contract  given  in  evidence,  and  that  from  thence  on  they 
claimed  the  lands  involved  in  this  suit  under  said  contract; 
and  that  in  1863  said  company  sold  these  lands  and  others,  in- 
cluding those  upon  which  is  situated  the  '  Irish  Pit '  testified 
about,  and  conveyed  the  same  to  the  Montevallo  Coal  Mining 
Company,  and  that  that  company  conveyed  all  of  said  lands 
to  the  Central  Mining  and  Manufacturing  Company  in  1867; 
and  that  each  of  said  companies  was  in  the  actual  possession 
and  occupation  of  said  lands  upon  which  the  'Irish  Pit'  is 
situate,  and  during  all  of  said  time  openly  and  notoriously 
claimed  title  to  the  lands  in  controversy  under  their  said 
deeds;  and  that  such  claim  of  title,  while  said  lands  were  so 
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claimed  and  occupied,  was  generally  known  in  the  neighbor- 
hood; and  if  they  further  believe  that  plaintiff  resided  in 
Baid  neighborhood  while  said  companies  claimed  said  title, 
and  that  for  more  than  ten  years  before  the  commencement 
of  this  suit,  defendant,  and  those  from  whom  it  derives  title, 
were  in  the  actual  occupancy,  controlling  the  lands  upon 
which  the  pit  known  as  the  '  Irish  Pit '  is  situate,  claiming 
the  same  as  theirs  under  said  deeds,  and  not  recognizing  the 
title  of  plaintiff, —  then  they  must  find  for  the  defendant,  al- 
though they  believe  the  Montevallo  Coal  Mining  Company 
had  a  title  to  said  '  Irish  Pit,'  and  have  none  to  the  lands  sued 
for."    To  this  charge  the  plaintiff  excepted. 

C.  0.  Wagner,  J.  T.  Heflin,  and  W.  S.  Gary,  for  the  appellants. 
Troy,  Tompkins,  and  London,  and  Wilson  and  Lyman,  contra. 

SoMERViLLE,  J.  1.  The  bond  for  title,  purporting  to  be 
executed  by  Thomas  Woods  on  December  1,  1855,  or  nearly 
thirty  years  prior  to  the  commencement  of  this  action,  was 
properly  admitted  in  evidence,  in  connection  with  the  other 
proof  showing  the  payment  to  him  by  the  vendee  of  the  pur- 
chase-money due  for  the  land. 

It  came  from  one  claiming  an  interest  in  the  land,  unaccom- 
panied by  any  circumstance  casting  suspicion  on  its  genuine- 
ness. It  was  admissible,  therefore,  without  any  proof  of  its 
execution,  and  without  preliminary  proof  of  possession  under 
it,  if  otherwise  relevant,  —  an  inquiry  which  we  next  consider: 
White  V.  Hutchins,  40  Ala.  253;  88  Am.  Dec.  766;  England  v. 
Hatch,  80  Ala.  247;  1  Greenl.  Ev.,  sec.  144;  Sharswood's 
Starkie  on  Evidence,  521-523. 

2.  Where  a  vendee  of  land  pays  the  purchase-money  due  by 
him  to  the  vendor,  his  possession  under  a  bond  for  title  at 
once  commences  presumptively  to  be  adverse:  Beard  v.  Ryan, 
78  Ala.  37;  Morgan  v.  Casey,  73  Id.  223;  Drew  v.  Towle,  30 
N.  H.  531;  64  Am.  Dec.  309.  Such  a  written  instrument, 
therefore,  although  executed  by  one  having  no  title  or  author- 
ity to  convey,  and  unrecorded,  would  be  good  as  color  of  title 
to  show  the  character  and  extent  of  the  possession  asserted, 
and  the  intent  with  which  such  possession  is  taken:  Standifer 
V.  Swann,  78  Ala.  88;  Ladd  v.  Dubroca,  61  Id.  25;  Angell  on 
Limitations,  sec.  404,  notes  1,  2;  Lea  v.  Polk  County  Copper 
Co.,  21  How.  493. 
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3.  The  record  of  the  court  proceedings  in  the  case  of  Woods 
V.  Alabama  Coal  Mining  Co.  was  competent  to  show  a  collec- 
tion by  process  of  law  of  the  purchase-money  due  on  the  land, 
the  parties  to  that  suit  being  respectively  the  vendor  and  ven- 
dee in  the  bond  for  title.  The  receipt,  purporting  to  be  exe- 
cuted by  the  attorneys  of  record  for  the  plaintiff  in  that  action, 
acknowledging  the  satisfaction  of  the  judgment,  being  over 
twenty  years  of  age,  proved  itself,  and  was  admissible  to  show 
such  payment,  a  like  rule  applying  to  receipts  as  to  other  an- 
cient writings:  Sharswood's  Starkie  on  Evidence,  523,  524. 
These  proceedings  were  not  res  inter  alios  acta,  because  the 
existence  and  satisfaction  of  the  judgment  affected  the  status 
of  the  defendant  in  that  judgment  towards  the  lands  in  con- 
troversy, and  the  defendant  in  this  suit  derives  title  from  that 
corporation.  Where  one  claims  in  privity  with  another, 
whether  by  blood,  estate,  or  law,  he  is  in  the  same  situation 
with  such  person  as  to  any  judgment  for  or  against  him,  for 
judgments  bind  privies  as  well  as  parties. 

4.  The  receiver's  original  certificate  of  purchase,  although 
taken  out  in  the  name  of  the  plaintiff,  and  not  assigned  by 
him  in  writing,  being  in  the  possession  of  the  defendant,  was 
presumtively  there  by  lawful  transfer,  and  was  admissible  at 
least  to  show  color  of  title,  and  to  subserve  the  function  of  an 
instrument  of  that  character.  The  plaintiff,  moreover,  is  in 
no  condition  to  object  to  the  admissibility  of  such  certificate, 
as  it  tended  also  in  one  aspect  to  support  his  title. 

5.  The  testimony  of  Holt  suflBciently  proved  the  probable 
loss  of  the  deed  to  him  from  Williams  to  authorize  the  intro- 
duction of  secondary  evidence  of  its  contents.  To  justify  the 
admission  of  such  evidence,  it  is  not  necessary  to  prove  the 
loss  of  the  document  beyond  all  possibility  of  mistake.  A 
reasonable  probability  of  its  loss  is  sufficient,  which  may  be 
shown  by  a  bona  fide  and  diligent  search,  fruitlessly  made  for 
it  in  places  where  it  was  likely  to  be  found:  United  States  v. 
Sutter,  21  How.  170. 

6.  While  the  existence  of  a  fact  cannot  be  proved  by  repu- 
tation or  notoriety,  yet  when  the  fact  is  otherwise  established, 
its  general  notoriety  in  a  neighborhood  may  be  proved  as  com- 
petent evidence  to  charge  one  resident  in  such  vicinity  with 
knowledge  of  it:  Humes  v.  0^ Bryan,  74  Ala.  64,  81;  Price  v. 
Mazange,  31  Id.  701.  Under  this  rule,  the  question  pro- 
pounded to  the  witness  Harris,  and  the  answer  elicited,  were ' 
relevant 
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7.  It  is  not  denied  that  the  plaintiff  is  entitled  to  recover  in 
this  case,  unless  the  defendant  and  those  under  whom  it 
claims  are  shown  to  have  had  an  adverse  possession  of  the 
lands  in  controversy  for  at  least  ten  years  before  the  com- 
mencement of  the  suit,  and  under  such  circumstances  as  to 
operate  as  a  bar  to  the  action  under  the  influence  of  the  stat- 
ute of  limitations.  The  title  of  the  plaintiff  is  shown  by  a 
patent  from  the  general  government,  issued  in  June,  1857. 
The  defendant  seeks  to  overcome  this  by  first  showing  a  writ- 
ten agreement  of  the  plaintiff's  father  to  convey  to  the  Ala- 
bama Coal  Mining  Company  the  tract  in  controversy  (320 
acres),  and  another  tract  of  as  much  more,  which  appears  to 
have  been  adjacent.  The  vendor,  as  we  have  seen,  delivered 
to  the  vendee  his  bond  for  title,  dated  December  21,  1855, 
about  eighteen  months  before  the  date  of  the  patent,  and  the 
purchase-money  was  paid  a  few  years  afterwards.  The  land 
was  uninclosed  woodland,  wild  and  mountainous,  not  suitable 
for  cultivation,  but  valuable  chiefly  for  timber,  and  prospect- 
ively, perhaps,  for  the  mining  of  coal.  These  lands  were 
afterwards  included  in  a  deed  made  by  the  Alabama  Coal 
Mining  Company  to  the  Montevallo  Coal  and  Mining  Com- 
pany, conveying  between  four  and  five  thousand  acres  of  wild 
lands,  on  some  of  which  they  were  in  actual  occupancy,  oper- 
ating a  coal  mine.  The  vendee  of  these  lands,  in  April,  1863, 
conveyed  between  twelve  and  fourteen  hundred  acres  of  them 
to  the  Central  Mining  Company,  including  the  one  hundred 
and  sixty-acre  tract  in  controversy,  and  including  two  or  three 
'forty-acre  tracts  which  were  in  their  actual  occupancy,  and 
upon  which  one  or  more  coal  mines  were  worked,  and  some 
houses  erected  for  occupying  tenants.  Through  various  mesne 
conveyances,  this  tract,  omitting  three  or  four  forties  not  in 
actual  occupation  or  in  controversy,  came  into  the  possession 
of  the  defendant,  and  was  claimed  by  it  under  color  of  title  at 
least,  some  of  the  written  muniments  of  title  not  being  proved 
to  have  been  attested  or  acknowledged. 

How  far  color  of  title  to  the  land,  accompanied  by  actual 
occupancy  of  a  part,  will  extend  the  occupant's  possession 
constructively  to  the  whole  tract  included  in  the  deed,  is  not 
definitely  settled,  and,  we  may  add,  is  a  subject  full  of  difii- 
culty.  The  general  rule  is,  that  where  one  enters  upon  a  tract 
of  land,  with  a  deed  or  color  of  title  to  it,  his  actual  occupa- 
tion and  improvement  of  a  portion  of  it  will  usually  be  con- 
strued as  a  possession  of  the  whole,  co-extensive  with  the 
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boundaries  described  in  the  written  instrument  under  which 
he  claims  title,  if  there  be  no  antagonistic  possession:  Burks 
V.  Mitchell,  78  Ala.  61,  and  cases  cited;  Farley  v.  Smith,  39 
Id.  38.  Particularly  is  this  true  where  the  person  so  enter- 
ing makes  a  notorious  claim  to  the  whole  by  any  acts  suitably 
asserting  his  claim  of  ownership:  Crowellv.  Behee,10Yt.  33; 
83  Am.  Dec.  172. 

The  authorities  limit  the  application  of  this  rule  by  the 
further  principle  that  where  a  vendor  conveys  two  separate 
and  distinct  tracts  of  land,  to  only  one  of  which  he  has  title, 
an  entry  upon  and  occupation  of  that  tract  of  which  his  title 
is  good  will  not,  without  more,  operate  as  a  disseisin  of  the 
owner  of  the  other  tract  to  which  the  vendor  had  no  title: 
Bailey  v.  Carleton,  12  N.  H.  9;  37  Am.  Dec.  190;  Stewart  v. 
Harris,  9  Humph.  714.  A  suflficient  reason  for  this,  perhaps, 
is,  that  such  actual  possession  of  the  occupant  is  perfectly 
consistent  with  the  constructive  possession  of  the  real  owner  of 
the  other  tract  which  the  law  attaches  to  the  true  title,  and 
does  not,  therefore,  per  se,  disturb  it.  Nor  is  there  anything 
in  one's  occupation  of  his  own  land,  to  which  he  has  title, 
which  would  impute  notice  to  another  that  he  claims  an  un- 
reasonably extended  possession,  constructively  asserted  under 
a  paper  title,  which  may  be  either  unrecorded,  or,  if  recorded, 
does  not  necessarily  operate  as  notice  to  strangers:  Fenno  v. 
Sayre,  3  Ala.  458. 

But  such  constructive  possession  of  the  occupant  may,  of 
course,  become  adverse  by  acts  of  dominion  or  ownership, 
properly  asserted  over  the  unoccupied  tract,  in  the  absence, 
we  repeat,  of  any  actual  possession  by  the  true  owner.  And 
it  is  evident  that  less  notoriety,  and  even  less  frequency  of 
such  acts  of  ownership,  will  be  required  with  possession  under 
color  of  title  than  without  it:  Hodges  v.  Eddy,  38  Vt.  327; 
Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  2d  ed.,  sec.  771. 
The  use  made  of  the  land  must  be  suited  to  its  nature,  adapta- 
bility, and  locality.  In  a  recent  case  it  was  said  that  the 
cutting  and  removing  timber  from  wild  land,  unfit  for  any 
other  use,  might  amount  to  a  possession,  and,  if  accompanied 
by  color  of  title,  might  constitute  a  disseisin:  Childress  v. 
Calloway,  76  Ala.  128,  133;  Rivers  v.  Thompson,  46  Id.  335; 
Burks  V.  Mitchell,  78  Id.  61.  In  another  case  it  was  held, 
where  the  occupant  cleared,  fenced,  and  improved  two  hun-' 
dred  acres  of  the  tract  consisting  of  fifteen  hundred  acres,  and 
paid  taxes  on  the  whole,  cutting  trees  from  the  uninclosed 
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part  for  fencing,  fire-wood,  and  timber,  his  actual  possession 
of  the  part  extended  over  the  whole  by  color  of  title  which  he 
held  to  it:  Munro  v.  Merchant,  28  N.  Y.  9.  The  doctrine  of 
adverse  possession  rests  upon  the  presumed  acquiescence  of 
the  party  against  whom  it  is  held,  and  such  acquiescence 
again  presumes  knowledge.  All  the  law  requires,  therefore, 
is,  that  the  possession,  or  rather  the  acts  of  dominion  by  which 
it  is  sought  to  be  proved,  shall  be  of  such  a  character  as  may 
be  reasonably  expected  to  inform  the  true  owner  of  the  fact 
of  possession  and  an  adverse  claim  of  title:  FoulJce  v.  Bond, 
41  N.  J.  L.  547;  Farley  v.  Smith,  89  Ala.  44.  It  is  sufficient 
if  such  owner  has  either  knowledge  or  notice  of  such  fact  of 
possession  and  claim,  which,  as  said  by  Baron  Parke  in  May 
V.  Chapman,  16  Mees.  &  W.  355,  "  mean  not  merely  express 
notice,  but  knowledge,  or  the  means  of  knowledge  to  which 
the  party  willfully  shuts  his  eyes":  Wells  v.  Sheerer,  78  Ala. 
142. 

The  evidence  shows  that  the  lands  in  dispute  were  never 
occupied  or  used  by  any  one  for  any  purpose,  except  that 
plaintiflF  resided  on  them  two  or  three  years  prior  to  the  war, 
and  the  defendant  cut  a  considerable  amount  of  timber  from 
them  about  two  years  prior  to  this  suit.  But  after  the  bond 
for  title  was  executed  to  the  Alabama  Coal  Mining  Company, 
about  the  year  1857,  the  plaintiff  abandoned  the  actual  occu- 
pancy of  the  lands,  and  the  vendee  company  sold  the  house 
in  which  he  lived  to  one  Calvin  Harris,  who  removed  it  from 
the  land.  The  plaintiff  remained  in  the  neighborhood,  in  the 
employment  of  the  company,  until  about  the  year  1876  or 
1877,  when  he  removed  from  the  state.  Several  intermedi- 
ate conveyances,  by  deed,  mortgage,  and  under  decree  of 
chancery  court,  were  made  at  various  times  between  the 
years  1860  and  1882,  of  the  land  above  mentioned  as  con- 
veyed to  the  Central  Mining  Company  in  April,  1863,  or 
fractional  interests  therein,  —  a  tract,  as  we  have  said,  of 
twelve  hundred  or  fourteen  hundred  acres,  embracing  the 
land  in  controversy,  and  other  lands,  some  of  which  were  in 
the  actual  possession  of  the  grantors.  The  evidence  thus 
tends  to  show  that  these  dealings  with  the  lands  of  the  plain- 
tiff, including  the  appropriation  and  sale  of  the  house  once 
occupied  by  him,  were  with  his  knowledge  and  acquiescence. 
Whether  they  would  authorize  a  jury  to  find  such  an  aban- 
donment of  the  premises  by  the  plaintiff,  and  such  a  recog- 
nition  of    the   constructive   possession   of  the   land   by   the 
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defendant  and  those  under  whom  it  claims,  as  under  color  of 
title  would  amount  to  adverse  possession  sufficient  in  charac- 
ter and  duration  to  bar  this  action  under  the  statute  of  limi- 
tation of  ten  years,  we  do  not  decide,  because  the  record  raises 
no  such  question.  But  the  charge  given  by  the  court  decides, 
as  matter  of  law,  that  if  these  facts  are  believed  by  the  jury, 
the  action  is  barred.  This  withdrew  the  whole  question  of 
adverse  possession  from  the  consideration  of  the  jury,  which 
in  this  case  was  error. 

Nor  does  the  evidence,  in  our  opinion,  raise  any  presump- 
tion, as  matter  of  law,  that  the  plaintifif  ever  executed  a  con- 
veyance of  the  lands  to  the  Alabama  Coal  Mining  Company, 
whatever  may  be  the  presumption  from  lapse  of  time  as  to  his 
father's  having  made  such  conveyance.  And  it  avails  noth- 
ing in  this  action  to  infer  a  verbal  authority  on  the  part  of  the 
plaintiff  for  his  father,  Thomas  Woods,  to  make  such  convey- 
ance, as  this  would  give  but  an  equitable  interest  in  the  land 
to  the  vendee,  and  such  a  title,  apart  from  the  operation  of 
the  statute  of  limitations,  would  obtain  no  recognition  in  a 
court  of  law:  Standifer  v.  Swann,  78  Ala.  88;  Hooper  v.  Co- 
lumbus and  Western  R'y  Co.,  78  Id.  213 

For  the  error  in  giving  the  charge  requested  by  the  defend- 
ant, the  judgment  is  reversed,  and  the  cause  remanded. 


Vkndeb  under  Bond  fob  Title  does  not  Hold  Adversely  until  pay- 
ment of  the  purchase  price:  Dean  v.  Brovm,  87  Am.  Dec.  555;  Walton  r. 
Hargrovea,  97  Id,  429. 

Possession  of  Part  of  Tract  under  a  Claim  of  thb  Whole,  by  on« 
having  a  deed  to  the  whole,  no  other  party  being  in  possession,  extends  to 
the  bounds  of  the  deed:  Rusaell  v.  Harris,  99  Am.  Dec.  421,  and  note. 

Defendant  may  Set  up  Equitable  Title  in  Ejectment  under  the 
codes:  See  Morrimn  v.  WHwn^  73  Am.  Dec.  593;  Shawhan  v.  Long,  96  Id. 
164. 

No  Proof  of  Execution  of  Instrument  Thirty  Years  Old  is  Re- 
quired: See  Settle  y.  AUaon,  52  Am.  Dec.  393;  Beverly  y.  Burke,  64  Id.  351. 
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Alabama  Great  Southern  K.  E.  Co.  v.  South 
AND  North  Alabama  E.  E.  Co. 

[84  Alabaha,  670.1 
AoKMT — Written  Authority,  when  Necessary. — Under  Alabama  stat< 

ute  of  frauds  (Code  of  1876,  see.  2145),  no  legal  title  to  lands  will  pass 
by  or  under  a  contract  made  with  an  agent,  unless  the  agent  has  "a 
written  authority." 

Estoppel. — Notwithstanding  Requieehents  of  Statute  of  Frauds, 
declaring  void  certain  contracts  for  the  sale  of  land  unless  evidenced  by 
writing,  and  subscribed  by  the  party  to  be  charged,  yet  an  equitable 
interest  may  be  acquired  in  lands,  without  any  written  transfer  of  title, 
by  conduct  or  declarations  of  the  owner  which  would  create  an  estoppel 
m  pais  on  his  part;  and  this  rule  applies  as  well  to  corporations  as  to 
natural  persons. 

Although  Agent  op  Corporation  can  Convey  No  Legal  Titlb  to 
Land  unless  his  authority  is  in  writing,  yet  the  directors  or  governing 
body  may  so  act  as  to  estop  themselves  from  denying  the  existence  of 
such  written  authority,  and  thus  create  an  equitable  estoppel  in  pais;  as, 
where  the  agent  acted  openly  and  notoriously,  and  the  corporation  for 
a  long  time  acquiesced  in  his  acts. 

It  is  Sound  Rule  of  Equity,  Supported  by  Principles  of  Justice  as 
well  as  of  public  policy,  that  if  the  owner  of  land  knowingly  sufiFers 
another  to  purchase  and  spend  money  on  it,  under  circumstances  in* 
dncing  an  erroneous  opinion  or  mistaken  belief  of  title,  without  making 
known  his  own  claim,  he  will  not  afterwaxds  be  permitted  to  assert  in 
equity  any  right  or  title  against  the  purchaser. 

Dbobee  fro  Confesso  Rendered  against  Corporation,  on  issues  grow- 
ing out  of  a  contract  made  by  its  agents,  involves  an  admission  by  th« 
corporation  of  the  allegations  of  the  bill  as  to  the  validity  of  the  con- 
tract, and  of  the  authority  of  its  agents  to  make  it;  and  the  record 
would  be  admissible  evidence  of  these  matters  in  a  subsequent  suit  be> 
tween  the  parties  or  their  privies. 

Contract  —  Consideration.  —  Tripartitb  Agreement  between  Land 
Company  and  Two  Railroad  Companies,  whereby  the  land  company 
sells  and  conveys  land  to  the  latter,  for  the  purpose  of  building  and 
using  thereon  their  depots,  machine-shops,  and  tracks,  and  one  of  the 
railroad  companies  surrenders  its  right  to  a  certain  crossing  previously 
selected,  to  cross  elsewhere  in  a  manner  beneficial  to  the  other  com- 
pany, and  detrimental  to  itself,  is  supported  by  suflScient  legal  consid- 
eration. 

Uncertainty  in. — Where  Contract  between  Two  Railroad  Compa- 
nies provides  that  one  company  shall  have  the  free  use  of  the  right  of 
way  of  the  other  company,  "  in  a  manner  to  be  hereafter  determined  by 
.  deed,"  but  no  deed  is  ever  executed,  the  uncertainty  of  the  contract,  if 
•  objectionable,  is  to  be  deemed  waived  by  the  conduct  of  the  parties,  the 
one  being  placed  in  possession  of  the  right  of  way,  and  the  other  ac- 
quiescing therein  without  objection  for  over  nine  consecutive  years. 
This  is  an  identification  of  the  thing  contracted  for,  so  far  as  qualified 
by  its  mode  of  use,  not  by  declarations,  but  by  the  acts  of  the  parties, 
which  can  be  proved  by  parol  evidence. 
Am.  St.  Rkp.,  Vou  V.  —26 
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CONSTBUCmON.  —  CONTKACT  BETWEEN  TwO  RAILROAD  COMPANIES,  whercby 

one  stipulates  that  the  other  shall  have  "the  perpetual  and  free  use  of 
the  right  of  way, "  within  a  distance  specified,  where  the  track  of  one 
■company  crosses  the  other,  confers  the  use  of  the  right  of  way  free  from 
pecuniary  compensation,  and  not  merely  uninterrupted  use. 

Haileoad  Company — Ceossing. — Alabama  statute  (Rev.  Code,  1867,  sees. 
1417-1439),  authorizing  and  regulating  indorsement  of  railroad  bonds 
by  the  state,  and  securing  to  the  state  its  priority  of  lien,  makes  a 
reservation  of  the  right  of  way  for  crossing  and  union  purposes:  Id-, 
sec.  1435;  and  this  provision  is  an  implied  stipulation  in  every  mortgage 
executed  under  the  law,  and  is  as  binding  on  all  parties  concerned  as  if 
it  had  been  specially  incorporated  in  the  contract. 

PiujvisioN  OF  Alabama  Rev.  Code,  Sec.  1435,  that  Railroad  Compantes 
"may  construct  their  roads  so  as  to  cross  each  other,  if  necessary,' 
does  not  limit  the  right  of  crossing  to  an  intersection  at  right  angles. 
It  would  be  a  strict  and  unreasonable  construction  to  hold  that  no  dis- 
cretion should  be  allowed  in  regulating  such  an  arrangement,  since  the 
power  to  do  an  act  means  the  power  to  do  it  in  a  mode  that  is  just,  rea- 
sonable, and  satisfactory,  taking  into  consideration  the  peculiar  circum- 
stances of  each  case. 

Bill  in  equity.  In  1881,  the  Alabama  Great  Southern  Rail- 
road Company  brought  a  statutory  action  of  ejectment  against 
the  South  and  North  Alabama  Railroad  Company,  to  recover  a 
Btrip  of  land  extending  through  the  city  of  Birmingham,  being 
part  of  its  right  of  way.  This  bill  was  filed  to  enjoin  that  action, 
and  to  obtain  specific  performance  of  the  contract  set  out  below. 
The  South  and  North  Alabama  Railroad  Company  had  graded 
and  built  its  road,  prior  to  1871,  to  the  vicinity  of  the  present 
Bite  of  the  city  of  Birmingham,  which  was  then  an  old  field, 
through  which  the  Alabama  and  Chattanooga  Railroad  Com- 
pany had  already  acquired  a  strip  of  land  for  right  of  way, 
and  built  its  track  thereon.  In  1868,  the  latter  company  exe- 
cuted and  delivered  to  one  Adams  and  others  a  mortgage  or 
deed  of  trust,  covering  its  entire  property,  real,  personal,  or 
mixed,  which  it  then  owned  or  might  thereafter  acquire,  for 
the  purpose  of  securing  certain  bonds  which  were  afterwards, 
and  before  the  happening  of  the  events  which  form  the  foun- 
dation of  this  suit,  issued  and  sold.  The  contract  above  re- 
ferred to  was  made  April  21,  1871,  by  and  between  the  Ely  ton 
Land  Company,  party  of  the  first  part,  the  Alabama  and 
Chattanooga  Railroad  Company,  party  of  the  second  part,  and 
the  South  and  North  Alabama  Railroad  Company,  party  of 
the  third  part,  as  follows:  "Witnesseth,  that  for  and  in  con- 
eideration  of  the  payment  to  the  party  of  the  first  part  of  the 
eum  of  one  dollar,  by  the  parties  of  second  and  third  parts, 
receipt  whereof  is  hereby  acknowledged,  and  for  the  further 


Dec.  1887.]       Railroad  Co.  v.  Railroad  Co.  403 

consideration  of  their  doing  and  performing  the  presents  as 
hereinafter  stipulated  and  stated,  the  said  party  of  the  first 
part  has  this  day  bargained,  sold,  and  conveyed,  and  by  these 
presents  do  bargain,  sell,  and  convey,  unto  the  parties  of  the 
second  and  third  parts,  jointly  and  severally,  the  following  de- 
scribed tracts  or  parcels  of  land  [giving  description];  all  for 
the  purpose  and  upon  condition  that  they  build,  construct, 
and  use  thereon  their  depots,  machine-shops,  and  tracks,  for 
the  use  of  themselves  at  said  city  of  Birmingham,  and  upon 
the  further  condition  that  they  shall  give,  grant,  sell,  and  con- 
vey unto  the  two  first  railroad  corporations  who  construct  their 
railroads  through  from  their  terminus  to  said  city,  an  equal  and 
suflicient  quantity  of  the  above  granted  premises,  not  exceed- 
ing one  quarter  to  each,  for  their  depots,  tracks,  and  machine- 
shops,  and  other  railroad  purposes;  and  upon  the  further 
condition  that  a  portion  of  said  premises,  near  the  center  of 
the  tracks,  and  not  less  than  415  by  900  feet,  be  appropriated 
and  used  forever  as  a  general  passenger  depot  for  each  and  every 
railroad  ending  in  the  city  of  Birmingham,  with  right  of  way 
to  the  same;  "and  upon  further  condition  that  the  party  of  the 
third  part  shall  have  the  perpetual  and  free  use  of  the  right 
of  way  of  the  party  of  the  second  part,  in  a  manner  hereafter 
to  be  described  by  deed;  and  that  the  strip  of  thirty-five  feet 
lying  between  the  right  of  way  of  the  party  of  the  second  part 
on  each  side  of  said  railroad,  etc.,  shall  be  held  by  the  party 
of  the  first  part  forever  as  a  perpetual  right  of  way  for  all  rail- 
road companies  doing  business  in  and  through  said  city  as 
aforesaid."  This  paper  was  attested  by  witnesses,  and  signed 
as  stated  in  the  opinion.  Soon  afterwards,  the  South  and 
North  Alabama  Railroad  Company  built  its  tracks  through 
the  city  of  Birmingham,  the  tracks  being  located  on  a  portion 
of  the  right  of  way  of  the  Alabama  and  Chattanooga  Railroad 
Company.  In  May,  1872,  said  Adams  and  others,  trustees  of  the 
mortgage  before  mentioned,  filed  a  bill  to  foreclose  that  mort- 
gage, as  the  Alabama  and  Chattanooga  Railroad  Company  had 
failed  to  pay  the  interest  therein  provided  for,  and  such  pro- 
ceedings were  had  thereon,  that,  in  1877,  the  property  covered 
by  the  mortgage  was  sold  to  one  Swann,  who  conveyed  it  to 
.  the  Alabama  Great  Southern  Railroad  Company,  the  appel- 
lant. Other  facts  requisite  to  an  understanding  of  the  case 
appear  in  the  opinion.  In  his  final  decree  the  chancellor 
granted  the  complainant,  the  South  and  North  Alubama  Rail- 
road Company,  the  relief  prayed,  but  further  decreed  that  the 
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complainant  pay  compensation  to  the  Alabama  Great  South- 
ern Railroad  Company  for  Baid  right  of  way,  to  be  estimated 
by  the  value  thereof  at  the  time  of  its  appropriation,  and  for 
any  injury  caused  by  the  complainant's  occupancy  of  said 
right  of  way,  to  the  contiguous  lands  of  defendant. 

Hoadley,  Johnson,  and  Colston,  and  Troy,  Tompkins,  and 
London,  for  the  appellant. 

Thomas  G.  Jones,  contra. 

SoMER-VTLLE,  J.  The  contract  of  April  21,  1871,  purporting 
to  have  been  executed  between  the  Elyton  Land  Company, 
the  Alabama  and  Chattanooga  Railroad  Company,  and  the 
South  and  North  Alabama  Railroad  Company,  has  an  im- 
portant bearing  on  the  issues  in  this  cause,  and  we  therefore 
first  consider  the  objections  urged  by  the  appellant  in  opposi- 
tion to  its  validity. 

It  is  urged,  in  the  first  place,  that  this  contract  was  exe- 
cuted by  certain  oflficers  of  the  Alabama  and  Chattanooga 
Railroad  Company  without  the  written  authority,  of  that  com- 
pany, and  was  never  afterwards  ratified  by  its  board  of  direc- 
tors or  other  governing  body.  These  oflBcers  were  R.  C. 
McCalla,  chief  engineer,  and  John  C.  Stanton,  general  super- 
intendent of  the  road.  The  contract  concerns  the  use  of  the 
right  of  way  of  a  railroad  company,  which  is  an  interest  in 
lands,  and  an  agent  who  conveys  such  property  is  required  by 
our  statute  of  frauds  to  have  "a  written  authority":  Code  1876, 
Bee.  2145.  If  the  legal  title  were  in  controversy,  it  is  evident 
that  the  best  and  only  evidence  of  such  agent's  authority  to 
convey  would  be  a  resolution  of  the  board  of  directors,  appear- 
ing among  the  corporate  proceedings  or  minutes,  showing  the 
appointment  of  such  agent,  and  investing  him  with  the  requi- 
site authority  to  convey:  Standifer  v.  Swann,  78  Ala.  88.  But 
such,  as  we  shall  see,  is  not  this  case,  it  being  admitted  by 
the  appellee  that  the  appellant  has  the  legal  title  to  the  right 
of  way  in  controversy,  and  that  the  claim  of  the  appellee  can- 
not rise  to  a  higher  dignity  than  a  perfect  equity. 

There  are,  in  our  opinion,  two  sufficient  answers  to  the 
argument  that  neither  Stanton  nor  McCalla  is  shown  to  have 
been  invested  with  a  written  authority  to  convey  the  property 
in  controversy.  The  first  is  found  in  the  legal  effect  of  the 
decree  rendered  in  favor  of  the  Elyton  Land  Company  in 
August,  1881,  against  the  appellant  and  the  appellee,  involv- 
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ing  this  same  contract.  The  bill  filed  in  that  suit  alleged  in 
substance  the  existence  of  this  contract,  and  its  execution  by 
authority  of  the  Alabama  and  Chattanooga  Railroad  Com- 
pany, and  sought  to  have  the  benefits  of  it  revoked  as  against 
the  appellant,  the  Alabama  Great  Southern  Railroad  Com- 
pany, for  non-performance  of  certain  conditions  subsequent, 
the  latter  company  being  averred  to  claim  under  this  contract 
as  the  successors  of  the  former.  The  decree  pro  confesso  taken 
in  that  case  against  the  appellant  involved  an  admission  by 
it  of  the  allegations  of  the  bill:  Code  1876,  sec.  3824.  The 
record  would  be  admissible  evidence  even  in  favor  of  a 
stranger,  as  a  solemn  admission  by  the  appellant  of  the  ex- 
istence of  the  contract,  of  the  fact  of  its  claiming  under  the 
provisions  of  it,  and  of  the  authority  of  the  officers  by  whom 
it  was  executed:  1  Greenl.  Ev.,  sec.  527  a.  A  fortiori  would 
it  be  admissible  in  favor  of  the  appellee  who  was  a  party  to 
the  record  as  a  co-defendant  in  the  suit. 

A  further  and  equally  cogent  reason  is  found  in  the  prin- 
ciple of  equitable  estopi)el,  or  estoppel  in  pais,  which,  we  think, 
arises  out  of  the  facts  of  this  case.  The  case  of  Standifer  v. 
Swann,  78  Ala.  88,  relied  on  by  appellant's  counsel,  does  not 
go  further  than  to  hold  that  no  legal  title  would  pass,  under 
the  facts  of  that  case,  by  the  deed  of  Stanton,  whatever  equi- 
ties the  vendee  might  have,  which  were  not  considered:  Ware 
V.  Swann,  79  Id.  333;  Swann  v.  Miller,  82  Id.  530.  The  con- 
trary doctrine  is  well  settled  in  this  state,  that  notwithstand- 
ing the  requirements  of  the  statute  of  frauds,  declaring  void 
certain  contracts  for  the  sale  of  land  unless  evidenced  by  writ- 
ing subscribed  by  the  party  to  be  charged,  an  equitable  inter- 
est may  be  acquired  in  lands  without  any  written  transfer  of 
title,  by  conduct  or  declaration  of  the  owner  which  would* 
create  an  estoppel  in  pais  on  his  part:  Hendricks  v.  Kelly,  64 
Ala.  388;  67  Id.  193;  McPherson  v.  Walters,  16  Id.  714;  50 
Am.  Dec.  200.  This  rule  applies  as  well  to  corporations  as  to 
natural  persons.  The  fact  that  they  must  necessarily  act 
through  the  instrumentality  of  agents,  either  immediate  or 
intermediate,  and  can  act  in  no  other  way,  does  not  change 
the  principle.  And  although  an  agent  of  a  railroad  or  other 
corporation,  authorized  to  sell  land  or  any  interest  in  land,  can 
convey  no  legal  title  or  freehold  estate  unless  his  authority  to 
Bell  be  in  writing,  this  being  a  question  of  actual  authority, 
yet  the  directors  or  governing  body  may  so  act  as  to  estop 
themselves  from  denying  the  existence  of  such  written  au- 
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thority,  and  thus  create  an  equitable  estoppel  in  pais:  1  Rorer 
on  Railroads,  652-665;  Vicksburg  &  M.  R.  R.  Co.  v.  Ragsdale, 
54  Miss.  200. 

The  general  rule  is,  that  agents  of  a  corporation,  except  for 
the  sale  or  alienation  of  land,  need  not  be  appointed  by  a  vote 
of  the  directors,  or  in  writing.  Nor  need  such  appointment 
usually  be  evidenced  by  the  corporate  proceedings  or  minutes. 
Both  the  fact  of  the  appointment  and  the  authority  of  the 
agent  may  be  inferred  from  his  being  held  out  to  the  public  aa 
apparently  invested  with  such  authority,  or  from  the  subse- 
quent recognition  or  confirmation  of  his  acts,  whether  origi- 
nally authorized  or  not:  1  Wood's  Railway  Law,  pp.  444-447, 
sec.  163;  Alabama  etc.  R.  R.  Co.  v.  Kidd,  29  Ala.  221;  Angell  and 
Ames  on  Corporations,  sec.  284.  If  the  act  done  by  the  agent 
be  one  of  so  public  and  notorious  a  character  as  that  ignorance 
of  it  would  be  gross  negligence  on  the  part  of  the  principal, 
the  inference  is  the  stronger  that  it  must  have  been  known  to 
the  principal,  and  that  his  failure  to  expressly  dissent  in  a  rea- 
sonable time  is  a  ratification  of  the  act,  especially  where  the 
principal  derives  a  benefit  from  it.  . 

The  testimony  shows  that  John  C.  Stanton  was  the  general 
superintendent  of  the  Alabama  and  Chattanooga  Railroad 
Company,  and  that  R.  C.  McCalla  was  its  chief  engineer. 
The  contract  in  question  was  signed  by  them  both.  Its  pur- 
pose was  to  provide  for  depot  facilities  and  locations  for  ma- 
chine-shops, with  rights  of  way  through  a  space  agreed  on  for 
the  crossing  of  two  great  and  important  railways, — the  site  of 
a  future  prosperous  city;  and  to  secure  to  one  of  the  roads,  then 
in  progress  of  construction,  a  suitable  and  convenient  place  of 
crossing.  It  is  shown  that  Stanton  had  been  intrusted  with 
■full  power  to  build  the  road,  equip,  manage,  and  run  it,  as  its 
general  superintendent,  exercising  authority  over  all  interme- 
diate agents.  There  was  no  other  person  representing  the 
company  who  had  any  authority  of  a  cognate  character.  He 
was  exercising  this  power  so  notoriously  and  openly  that  it 
would  be  gross  negligence  for  the  directors  to  be  ignorant  of 
his  conduct.  The  presumption  is,  that  they  knew  what  he  was 
doing  incident  to  the  customary  duties  of  his  position.  It  may 
be  regarded  as  matter  of  common  knowledge  that  such  powers 
are  usually  exercised  by  such  officers,  as  necessary  to  the  con- 
tinued life  and  existence  of  the  company:  1  Wood's  Railway 
Law,  pp.  439, 440,  sec.  162.  The  failure  of  the  company,  more- 
over, to  object  to  the  open  and  notorious  occupancy  of  the  right 
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of  way  for  nearly  nine  years,  under  the  terms  of  the  contract, 
is  persuasive  to  show  the  conferring  of  original  authority,  or 
else  the  ratification  of  the  act  of  their  agent  in  making  it. 
The  existence  of  this  authority  is  also  corroborated,  if  it  is  not, 
as  we  have  above  said,  established  solely  by  the  decree  pro 
confesso  in  favor  of  the  Elyton  Land  Company,  rendered 
against  appellants  on  issues  growing  out  of  this  same  written 
agreement. 

The  inference  thus  being  that  this  authority  was  conferred, 
although  it  may  have  been  oral,  and  its  exercise  being  bo  long 
acquiesced  in,  and  the  appellee,  the  South  and  North  Alabama 
Railroad  Company,  having,  as  it  appears,  located  its  machine- 
shops,  tracks,  and  depots,  with  a  view  to  the  right  of  way  ac- 
quired under  this  contract,  and  the  land  in  controversy,  as  sa 
occupied  by  it,  having  risen  in  value  perhaps  a  hundred-fold, 
it  would  be  inequitable  and  unconscientious  to  allow  these 
aflfirmations  of  the  agent's  authority  now  to  be  denied  or  dis- 
proved. It  is  a  sound  and  honest  rule  of  equity,  supported  by 
principles  of  justice  as  well  as  of  public  policy,  that  if  one 
knowingly  though  passively  suffers  another  to  purchase  and 
spend  money  on  land,  under  circumstances  which  induce  an 
erroneous  opinion  or  mistaken  belief  of  title,  without  making 
known  his  claim,  he  shall  not  afterwards,  in  a  court  of  con- 
science at  least,  be  permittted  to  successfully  assert  any  right 
or  title  against  the  purchaser:  Hatch  v.  Kimball,  16  Me.  146;. 
Marshall  v.  Pierce,  12  N.  H.  136;  Wendell  v.  Van  Renssalaer,  1 
Johns.  Ch.  354;  BlaJce  v.  Davis,  20  Ohio,  231.  The  facts  of  this 
case,  it  seems  to  us,  fall  within  this  rule,  and  if  they  do  not 
constitute  an  estoppel  in  pais,  the  whole  doctrine  might  as  well 
be  blotted  from  our  system  of  jurisprudence. 

It  is  further  urged  that  the  contract  in  question  is  not  sup- 
ported by  any  sufficient  legal  consideration.  The  agreement 
is  tripartite,  between  the  Elyton  Land  Company  and  the  two 
railroad  companies.  The  rights  conferred  by  the  land  com- 
pany upon  the  appellant,  and  the  abandonment  by  the  appellee 
of  another  crossing  which  had  been  determined  on,  would  bo 
a  sufficient  consideration,  the  first  being  beneficial  to  the  ap- 
pellant, and  the  latter  being  detrimental  to  the  appellee. 

The  uncertainty  of  the  contract  is  also  urged  as  a  reason 
why  it  shall  not  be  enforced.  This  feature  is  supposed  to  be 
found  in  the  provision  that  "  the  party  of  the  third  part  shall 
have  the  perpetual  and  free  use  of  the  right  of  way  of  the 
party  of  the  second  part  in  a  manner  to  be  hereafter  deter- 
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mined  by  deed."  This,  it  is  said,  left  open  for  future  adjust- 
ment one  or  more  important  terms  of  the  contract;  and  no 
euch  deed  has  ever  been  executed.  The  appellee  was,  however, 
placed  in  possession  of  the  right  of  way  of  appellant,  and  has 
continued  in  its  daily  use  for  over  nine  consecutive  years,  with 
the  knowledge  of  the  appellant  and  those  under  whom  it  de- 
rives title.  The  conduct  of  the  parties,  and  uniform  usage 
thus  acquiesced  in,  has  supplemented  this  alleged  uncertainty. 
The  failure  on  the  part  of  the  Alabama  and  Chattanooga 
Bailroad  Company  to  require  a  deed  of  the  character  stipu- 
lated for,  followed  by  a  dissolution  of  that  corporation,  and 
the  acquiescence  for  so  long  a  time  in  the  mode  of  use  adopted 
by  the  appellee,  must  be  deemed  a  waiver  of  this  feature  of 
the  contract,  as  well  as  an  agreed  interpretation  of  it.  This 
is  an  indentification  of  the  thing  contracted  for,  so  far  as 
qualified  by  its  mode  of  use,  not  by  declarations,  but  by  the 
acts  of  the  parties,  which  can  be  proved  by  parol  evidence. 
In  fact,  it  is  both  a  construction  and  an  execution  of  the 
contract  as  to  the  only  clause  of  it  open  to  the  charge  of  un- 
certainty. 

The  last  objection  relied  on  is  the  fact  that  the  appellant 
claims  title  under  a  mortgage  or  deed  of  trust  executed  by  the 
Alabama  and  Chattanooga  Railroad  Company  to  the  state,  in 
December,  1868,  several  years  prior  in  point  of  time  to  the 
contract  in  question,  which  was  not  made  until  April,  1871, 
and  that  for  this  reason  its  title  is  paramount  to  that  of  the 
appellee.  The  argument  is,  that  the  railroad,  being  a  mort- 
gagor in  possession,  could  make  no  contract  disposing  of  any 
portion  of  its  right  of  way,  which  was  subject  to  the  encum- 
brance of  the  mortgage.  This  may  be  admitted  to  be  the 
ordinary  rule  governing  the  rights  of  the  mortgagor  and  mort- 
gagee of  property,  whether  real  or  personal.  Being  the  owner 
of  the  equity  of  redemption  only,  the  exceptions  are  rare  in 
which  the  mortgagor  can  confer  on  another  any  greater  rights 
than  those  which  he  possesses.  Nor  usually  would  the  silence 
of  the  mortgagee,  in  standing  by  and  permitting  a  purchaser 
from  the  mortgagor,  having  notice  of  the  mortgage,  to  put 
valuable  improvements  on  the  property,  estop  him  from  as- 
serting his  prior  claim  under  the  mortgage.  Without  deciding 
this  point,  we  may  hypothetically  admit  its  correctness:  1 
Jones  on  Mortgages,  sec.  681;  Steele  v.  AdamSy  21  Ala.  534; 
Booraemv.  Woody  27  N.  J.  Eq.  371;  Frost  v.  Beehmariy  1  Johns. 
Ch.  288. 
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But  the  proposition  urged  by  the  appellee  as  an  answer  to 
this  is,  that  the  right  of  the  two  railroads  to  make  the  cross- 
ing, and  therefore  to  appropriate  to  such  purpose  a  reasonably 
convenient  portion  of  each  other's  right  of  way,  is  paramount 
to  the  mortgage,  or  any  other  lien  under  which  appellant 
claims.  This  mortgage  or  deed  of  trust  was  executed  in  the 
year  1868,  and  the  bonds  secured  by  it  were  issued  under  the 
provisions  of  the  act  of  February  19,  1867,  incorporated  in 
the  Revised  Code  of  1867  as  sections  1417  to  1439,  inclusive, 
authorizing  the  indorsement  by  the  governor,  in  the  name  of 
the  state,  of  the  first-mortgage  bonds  of  certain  railroads.  The 
making  of  such  indorsement  secured  to  the  state  a  first  lien 
upon  the  road,  with  all  its  property  and  equipments,  includ- 
ing its  right  of  way:  Rev.  Code  1867,  sec.  1624.  It  is  under 
a  foreclosure  of  this  lien,  as  well  as  of  the  mortgage  executed 
to  certain  trustees  to  secure  these  bonds,  that  the  appellant 
claims  title. 

The  inquiry  is.  Did  the  law,  which  authorized  this  indorse- 
ment and  secured  this  lien,  make  a  reservation  of  the  right  of 
way  for  crossing  and  union  purposes,  such  as  would  cover  the 
present  case?  It  is  contended  that  section  1435  of  the  Re- 
vised Code,  which  constituted  a  portion  of  that  law,  accom- 
plishes this  end.  That  section,  so  far  as  germane  to  this 
inquiry,  reads  as  follows:  — 

"The  railroad  companies  receiving  the  benefits  of  this 
article,  and  all  other  railroad  companies  incorporated  in  this 
state,  may  construct  their  roads  so  as  to  cross  each  other,  if 
necessary,  by  the  main  track  or  branches,  or  unite  with  each 
other  or  the  branches  of  each  ":  Rev.  Code,  sec.  1435. 

This  provision,  being  in  the  law  which  authorized  the  in- 
dorsement of  the  bonds,  was  a  part  of  the  contract  of  indorse- 
ment, and  the  acceptance  of  the  benefits  of  the  law  by  the 
railroad  company  made  it  as  binding  on  all  parties  concerned 
as  if  it  had  been  specially  incorporated  in  the  contract.  And 
all  persons  dealing  with  the  bonds  were  charged  with  notice 
of  the  law  under  which  they  were  issued:  Morton  v.  New 
Orleans  etc.  Ry  Co.,  79  Ala.  590.  The  company  thus,  by  con- 
.eent  of  the  state,  of  the  bond-holders  and  mortgagees,  excepted 
from  any  lien  or  conveyance  so  much  of  its  right  of  way  as 
was  necessary  and  convenient  to  make  a  crossing  or  union 
^ith  the  South  and  North  Alabama  railroad,  or  any  other 
railroad  in  Alabama,  and  dedicated  it  to  the  use  designated 
by  the  statute.     This  provision  was  a  wise  and  necessary  one, 
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in  view  of  the  fact  that,  without  its  incorporation  in  the  stat- 
ute, it  would  have  been  practically  impossible  for  the  man- 
agers of  railroads  encumbered  by  mortgages  ever  to  have  made 
any  contract  for  crossing  which  would  have  been  binding  on 
bond-holders,  many  of  whom  would  be  unknown,  and  others 
subject  to  the  disabilities  of  coverture,  infancy,  or  of  being  non 
compos,  so  that  they  could  not  bind  themselves.  The  details 
of  such  an  arrangement  were  necessarily  devolved  by  impli- 
cation upon  the  managing  authorities  of  each  road,  subject 
only  to  the  limitation  that  it  should  be  made  in  a  bona  fide 
and  reasonable  exercise  of  the  authority  conferred.  To  this, 
every  one  concerned  must  be  conclusively  held  to  have  as- 
sented. 

The  record  presents  nothing  which  justifies  the  conclusion 
that  the  right  of  way  granted  to  the  appellee  was  not  of  this 
character.  The  contention  of  the  appellant,  that  the  statute 
limited  the  right  of  crossing  to  a  perpendicular  crossing,  and 
not  to  one  in  any  degree  longitudinal,  cannot,  in  our  judg- 
ment, be  sustained.  The  statute  must  have  intended  to  re- 
quire imperatively  a  crossing  at  right  angles,  or  else  it  permits 
one  intersecting  at  an  acute  angle.  It  would  be  a  strict  and 
unreasonable  construction  to  hold  that  no  discretion  should  be 
allowed  in  regulating  such  an  arrangement.  Nor  can  any  rule 
be  stated  by  which  to  determine  the  exact  size  of  the  angle. 
We  might  well  say  that  in  an  open  plain,  where  no  marsh, 
river,  mountain,  or  declivity  intervened,  that  an  intersection 
at  such  an  angle  as  to  occupy  ten  miles  of  track  would  be  un- 
reasonable, while  the  occupancy  of  a  few  hundred  yards  might 
not  be.  The  argument  is  manifestly  unsound  that  places  on 
the  same  basis  these  two  categories.  The  power  to  do  an  act 
means  the  power  to  do  it  in  a  mode  that  is  just,  reasonable, 
and  satisfactory,  taking  into  consideration  the  peculiar  circum- 
stances of  each  case.  It  is  here  shown  that  about  four  thou- 
sand feet — less  than  a  mile — of  the  appellant's  track  was 
appropriated  for  the  purpose  of  a  crossing  of  the  two  railroads. 
The  circumstances  of  the  case  were  peculiar.  It  was  no  ordi- 
nary crossing.  It  was  reasonably  contemplated  that  the  site 
would  be  occupied  by  a  large  and  prosperous  city  in  the  future, 
a  plat  of  which,  with  its  appropriate  streets,  avenues,  and  dedi- 
cation to  public  uses  had  already  been  surveyed  and  mapped 
out.  It  was  reasonable  to  expect  that  such  a  city  would  em- 
brace within  its  limits  this  mile  of  highway.  It  would  bo 
convenient  to  the  public,  as  well  as  mutually  to  both  roads,  tc 
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have  the  tracks  adjacent  for  this  particular  distance.  It  would 
lessen  the  frequency  and  hazard  of  crossing  the  track  with 
vehicles  of  all  kinds,  and  would  greatly  facilitate  the  inter- 
change of  both  freight  and  passenger  cars  passing  from  one 
road  to  the  other  in  the  process  of  transportation,  especially 
when  accomplished  by  protracted  switching,  so  often  neces- 
sary in  such  cases,  and  growing  more  dangerous  with  the  daily 
increasing  density  of  a  growing  city's  population.  These 
reasons  satisfy  us  that  the  contract  of  April  21,  1871,  under 
which  the  appellee  is  shown  to  have  occupied  the  four  thou- 
sand feet  of  the  right  of  way  of  the  Alabama  and  Chattanooga 
Railroad  Company,  was  authorized  by  law,  and  was  binding 
on  all  persons  concerned,  including  the  appellant.  Section 
1424  of  the  Revised  Code,  1867,  which  confers  the  priority  of 
lien  on  the  state,  does  not  conflict  with  the  foregoing  views  in 
the  least.  The  section  under  discussion  (section  1435)  excepts 
from  the  operation  of  this  lien,  as  we  have  said,  so  much  of 
the  right  of  way  as  may  be  necessary  or  proper  for  a  crossing 
with  other  roads.  The  case  of  Illinoia  Central  R.  R.  Co.  v. 
Chicago  etc.  R.  R.  Co.,  122  111.  473,  but  recently  decided  by  the 
supreme  court  of  Illinois,  is,  in  our  opinion,  perfectly  reconci- 
lable with  these  views.  It  was  there  held  that,  under  the  facts 
of  that  case,  one  railroad  had  no  authority,  in  exercising  the 
right  of  crossing,  to  condemn  under  the  statute  a  crossing 
which  had  appropriated  ten  miles  of  another's  railroad  track, 
which  had  already  been  condemned  as  a  public  highway.  That 
conclusion  was  probably  correct,  although  two  of  the  judges 
dissented:  Anniston  &  C.  R.  R.  Co.  v.  Jacksonville  etc.  R.  R. 
Co.,  82  Ala.  297. 

That  the  contract  in  question  conferred  the  use  of  the  right 
of  way  free  from  future  pecuniary  compensation,  seems  to  us 
quite  clear.  The  right  conferred  is  the  "  perpetual  and  free 
use  of  the  right  of  way  "  in  question.  The  consideration  for 
this  grant  was  given  both  by  the  Elyton  Land  Company  and 
the  appellee,  as  we  have  heretofore  shown.  Its  use  by  the  ap- 
pellee was  of  great  advantage  to  the  other  road.  The  word 
"  free "  must  here  be  construed  to  mean  free  of  compensation, 
not  merely  uninterrupted  use,  as  insisted  by  appellant's  coun- 
sel. This  construction  is  corroborated  by  the  fact  that  no 
compensation  was  ever  claimed  for  such  use  until  the  bring- 
ing of  the  action  of  ejectment  sought  to  be  enjoined  by  the 
present  bill, — a  period  of  more  than  nine  years  from  the 
making  of  the  contract. 
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It  results  from  the  foregoing  views  that  there  is  no  error  in 
the  decree  of  the  chancellor  of  which  appellant  can  complain. 
The  compensation  required  by  the  decree  to  be  paid  for  the 
land,  if  erroneous,  was  error  without  injury. 

The  decree  is  aflBrmed. 


Onb  Who  Staitds  bt  and  Sctfebs  Anothxb  to  Pubohask  and  spend 
money  on  hia  land  nnder  an  erroneons  opinion  of  title  cannot  afterwards  as* 
sort  his  legal  right  against  such  person:  Bryan  v.  Samirez,  68  Am.  Dec.  340} 
Workman  v.  OtOhrk,  72  Id.  654;  Ooodinv.  CiwJnnati  etc  Co.,  98  Id.  95,  and 
notes. 

AnTHOBITT  TO  EXBCCTX  InSTBXTHENT  IK  WBrnNG  HUST  BB  IN  WBiiai«t 

Seed  ▼.  Van  Ottrand,  19  Am.  Deo.  629;  Blood  v.  Goodrich,  21  Id.  121. 
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BaEKLY   V,    COPBLAND. 

[74  Cauvobkia,  L] 
Dkfxndaitt  in  Action   jtok   Slander   may  not   Show  in   Mitioatiok 
circnmstaoces  not  known  to  him  when  he  spoke  the  words  complained  of. 

BVIDKNOB. — PeIOE    STATEMENTS  MaDE    BY  A  WITNESS  MAY  BE    RECEIVED 

IN  EviDBNCE  when  the  adverse  party  has  sought  to  impeach  him  by 
ahowing  that  he  was  testifying  under  some  motive,  and  that  his  account 
is  a  fabrication  of  a  late  date,  if  such  prior  statements  were  made  before 
the  motive  imputed  to  him  could  have  existed. 

IteoKTViNa  Evidence  in  Support  op  Witness  before  Any  is  Offered 
TO  Impeach  Him  will  not  justify  the  granting  of  a  new  trial,  if  evidence 
is  subsequently  offered  and  received  for  the  purpose  of  such  impeach- 
ment. 

Eyidencb  of  Other  Crime.  —  In  Action  for  Slandering  plaintiff  by 
charging  him  with  stealing  the  cattle  of  P.,  a  witness  may  be  per- 
mitted to  detail  a  conversation  between  him  and  plaintiff,  in  which  the 
latter  made  an  effort  to  induce  the  former  to  steal  the  cattle  of  D. ,  if 
the  witness  states  that  there  was  a  general  understanding  between  him 
and  plaintiff,  under  which  he  was  to  steal  cattle  and  drive  them  to  plain- 
tiff to  be  butchered  for  their  joint  benefit. 

DXOLARATIONS    OF    AN    AOENT    ARE    ADMISSIBLE    AGAINST    HIS    PRINCIPAL 

if  the  latter  has  designated  the  former  as  a  person  who  could  be  trusted, 
and  through  whom  reports  would  be  made,  and  the  declarations  are  part 
of  a  report  made  by  him. 

BVIDENOB    OF    THE    WEALTH    OF    DEFENDANT    IS    ADMISSIBLE    IN    ACTION 

AGAINST  Him  for  Slander,  to  show  the  extent  of  the  injury  suffered 
from  his  defamatory  words,  and  when  punitive  damages  are  allowed,  to 
graduate  the  punishment. 

Action  for  slander  in  charging  the  plaintiff  with  being  in- 
terested with  one  Russell  Speegle  in  stealing  the  cattle  of 
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Thomas  Polk,  and  with  receiving  such  cattle  from  Speegle 
knowing  them  to  have  been  stolen.  Verdict  for  one  dollar. 
Plaintiff  appealed. 

Jackson  Hatch  and  Clay  W.  Taylor,  for  the  appellant. 

Chipman  and  Garter,  J.  F.  EUiaon,  and  L.  V.  Hitchcock,  for 
the  respondent. 

Thornton,  J.  Action  to  recover  damages  for  slanderouR 
words  spoken  by  defendant  of  plaintiff. 

The  plaintiff  recovered  a  verdict  of  one  dollar  damages. 
He  then  moved  for  a  new  trial,  which  was  denied,  and  from 
the  judgment  and  the  above  order  plaintiff  appealed. 

In  regard  to  the  motion  of  plaintiff  to  strike  out  certain 
portions  of  defendant's  answer,  to  which  our  attention  is  first 
called,  we  will  remark  that  only  such  mitigating  circum- 
stances as  were  within  the  knowledge  of  the  defendant  when 
he  spoke  the  words  complained  of  can  be  alleged  in  the  answer: 
See  Willover  v.  Hill,  72  N.  Y.  36;  Hatfield  v.  Lasher,  81  Id. 
249.  But  as  the  jury  were  instructed  as  to  such  circum- 
stances in  accordance  with  the  above,  the  error  of  the  court 
below  in  refusing  to  strike  out  that  portion  of  the  answer 
which  set  forth  the  circumstances  of  mitigation  not  known  to 
the  defendant  when  he  uttered  the  words  counted  on  worked 
no  injury  to  the  plaintiff. 

The  defendant  offered  in  evidence  the  deposition  of  Russell 
Speegle,  who  had  been  convicted  of  stealing  the  cattle  of 
Thomas  Polk,  in  relation  to  which  theft  the  disparaging 
words  uttered  by  the  defendant  had  been  spoken.  Speegle 
testified  to  statements  made  by  him  to  several  persons  in  re- 
gard to  the  theft  of  the  cattle.  The  statements  or  declara- 
tions were  made  to  Laura  Moore,  David  Burke,  Pope,  Costello, 
Mitchell,  and  I.  Speegle,  and  were  testified  to  by  all  of  the  last 
named  except  Laura  Moore,  who  does  not  appear  to  have  been 
called.  They  tend  to  corroborate  his  testimony  in  regard  to 
the  connection  of  the  plaintiff  with  the  stealing  of  the  cattle, 
by  showing  that  about  oi  not  long  after  his  (Speegle's)  arrest 
for  the  larceny  of  the  cattle,  he  made  statements  in  regard  to 
it  similar  to  those  which  he  made  in  his  testimony. 

The  statement  to  Laura  Moore  was  made  shortly  before  the 
cattle  were  taken  to  the  plaintiff.    The  statements  made  to 
the  other  witnesses  were  made  after  his  arrest. 
The  statements  were  allowed  to  go  to  the  jury  against  the 
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objection  and  exception  of  plaintiff,  and  before  any  evidence 
impeaching  the  witness  Speegle  had  been  introduced. 

It  has  been  held  in  this  state  that  where  an  attempt  has 
been  made  to  impeach  a  witness  by  proving  former  contradic- 
tory statements,  he  cannot  be  supported  by  evidence  that  he 
has  made  to  other  persons  declarations  consistent  with  his 
testimony.  This  ruling  was  made  in  People  v.  Doyell,  48  Cal. 
90,  91.  But  in  the  same  case  it  was  said:  "  Such  declarations 
may,  however,  be  admissible  in  contradiction  of  evidence 
tending  to  show  that  the  account  is  a  fabrication  of  late  date, 
when  it  may  be  shown  that  the  same  account  was  given  before 
its  ultimate  effect  and  operation  (arising  from  a  change  of 
circumstances)  could  have  been  foreseen;  and  also,  perhaps, 
in  other  peculiar  cases":  48  Cal.  91.  It  has  been  frequently 
held  that  when  the  witness  is  charged  with  testifying  under 
the  influence  of  some  motive  prompting  him  to  make  a  false 
statement,  it  may  be  shown  that  he  made  similar  statements 
at  a  time  when  the  imputed  motive  did  not  exist:  See  Gates 
V.  People,  14  111.  438;  Stolp  v.  Blair,  68  Id.  643;  State  v.  Den- 
nin,  32  Vt.  158;  State  v.  Vincent,  24  Iowa,  570;  95  Am.  Dec. 
753;  Wharton  on  Evidence,  sec.  570. 

When  the  evidence  objected  to  was  admitted,  no  evidence 
impeaching  Speegle  had  been  put  in. 

The  declarations  of  Speegle  were  offered  by  defendant  in 
putting  in  his  defense,  and  the  impeaching  evidence  was  offered 
by  plaintiff  in  rebuttal. 

The  impeaching  evidence  consisted  of  the  depositions  of 
three  convicts  in  the  state  prison,  and  was  to  the  effect  that 
Boon  after  certain  persons  representing  the  defendant  had 
visited  the  state  prison,  and  had  an  interview  with  Speegle; 
that  each  of  them  had  had  an  interview  with  Speegle,  in  which 
he  said  that  Barkly  had  sued  Copeland  for  damages  for  saying 
that  he  was  in  with  him  in  stealing  cattle;  that  these  repre- 
Bentatives  of  the  defendant  had  told  him  that  if  he  would 
Bwear  that  Barkly  was  in  with  him  in  stealing  the  cattle  they 
would  get  him  pardoned  right  away;  that  Speegle  also  stated 
that  Barkly  was  not  in  with  him,  but  that  if  there  was  any 
way  to  get  out  of  prison  he  was  going  to  do  it. 

This  testimony  introduced  by  plaintiff  tended  to  show  that 
Speegle  was  testifying  at  the  trial  under  the  influence  of  a, 
promise  to  procure  his  pardon  in  case  he  would  so  testify  as 
to  inculpate  the  plaintiff;  that  his  testimony  had  been  given 
under  the  influence  of  a  motive  prompting  him  to  make  a 
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false  statement.  This  state  of  things  would  undoubtedly 
bring  the  case  within  the  rule  allowing  the  prior  declarations 
of  like  character  to  be  given  in  evidence  to  support  his  testi- 
mony, if  the  impeaching  evidence  had  been  offered  before  the 
prior  statement  had  been  testified  to.  Is  it  error  for  which  a 
judgment  of  reversal  should  be  here  given,  because  impeach- 
ing evidence  was  not  put  in  before  the  statements  objected  to 
were  introduced?  There  can  be  no  doubt,  we  think,  that  if 
the  court  had  ruled  out  the  prior  declarations  of  Speegle  when 
offered,  it  would  have  ruled  correctly.  But  having  admitted 
the  declarations  before  the  introduction  by  plaintiff  of  the 
evidence  to  impeach,  we  do  not  think  we  should  pronounce  a 
judgment  of  reversal,  when  we  find  in  the  record,  though  sub- 
sequently introduced,  evidence  which  would  have  authorized 
the  admission  of  the  prior  declarations  or  statements  if  offered 
before  they  were  testified  to. 

The  evidence  of  the  witness  Snelling,  detailing  a  conversa- 
tion had  by  him  with  Russell  Speegle,  which  came  in  after 
the  impeaching  evidence  had  been  put  into  the  case,  was  of 
the  character  of  those  just  above  confiidered,  and  was  admis- 
sible on  the  same  grounds. 

The  testimony  of  Russell  Speegle  concerning  an  effort  of 
plaintiff,  made  in  June,  1884,  to  get  the  witness  to  steal  cat- 
tle belonging  to  Dicus,  and  drive  them  to  him,  was  admissible. 
Speegle  details  this  as  a  part  of  the  general  understanding 
between  him  and  plaintiff,  by  which  the  former  was  to  steal 
cattle,  drive  them  to  plaintiff  to  be  butchered,  and  the  pro- 
ceeds to  be  shared  between  them.  We  think  this  evidence 
was  admissible  to  show  the  relations  and  transactions  between 
the  witness  and  the  plaintiff  as  bearing  on  the  question  of  the 
stealing  of  Polk's  cattle,  and  to  sustain  defendant's  plea  of 
justification. 

There  was  no  error  in  admitting  the  declarations  of  N. 
Barkly,  plaintiff's  driver,  to  R.  Speegle.  There  was  evidence 
tending  to  show  that  the  plaintiff  had  told  Speegle  (who  tes- 
tified to  these  declarations)  that  he  could  trust  this  driver, 
and  that  plaintiff  would  report  through  him  to  Speegle.  The 
tendency  of  the  above  was  to  show  that  this  driver  was  to  be 
the  medium  of  communication  between  Speegle  and  the  plain- 
tiff. The  declarations  objected  to  appear  to  have  been  made 
in  a  report  to  Speegle  of  the  condition  of  the  cattle  stolen  by 
him  and  turned  over  to  the  plaintiff.     The  above  was  evi- 
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dence  of  Buch  a  relation  between  Barkly  and  the  driver  as- 
rendered  his  declarations  admissible. 

Plaintiff  offered  to  prove  by  defendant  that  in  June,  1885,. 
and  at  the  time  of  the  utterance  of  the  language  admitted  by 
him  in  his  answer,  he  was  worth,  at  least  in  property,  one 
hundred  thousand  dollars.  The  offer  was  disallowed,  and 
there  was  exception  by  plaintiff. 

In  actions  of  slander  and  libel,  such  evidence  has  been  held 
admissible  in  many  of  the  states.  We  cite  the  following 
cases:  Brown  v.  Barnes,  39  Mich.  211;  33  Am.  Rep.  335; 
Hayner  v.  Cowden,  27  Ohio  St.  292;  22  Am.  Rep.  303;  Bennett 
V.  Hyde,  6  Conn.  24;  BucJcley  v.  Knapp,  48  Mo.  153;  Hosley  v. 
Brooks,  20  111.  115;  71  Am.  Dec.  252;  Humphries  v.  Parher,  52 
Me.  502;  Karney  v.  Paisley,  13  Iowa,  89;  Adcock  v.  Marsh,  8 
Ind.  360;  Lewis  v.  Chapman,  19  Barb.  252;  see  also  1  Suther- 
land on  Damages,  743,  745. 

Such  evidence  is  admitted  on  the  ground  that  defendant's 
wealth  is  an  element  in  his  social  rank  and  influence,  and 
therefore  tends  to  show  the  extent  of  the  injury  suffered  from 
defendant's  words:  Buckley  v.  Knapp,  48  Mo.  163;  Bennett  v. 
Hyde,  6  Conn.  24-27;  Lewis  v.  Chapman,  19  Barb.  252;  and 
where  punitive  or  exemplary  damages  are  allowed,  the  evi- 
dence is  admitted  by  which  to  graduate  the  punishment:  Ben' 
nett  V.  Hyde,  supra.  In  this  case,  if  the  jury  had  rejected  the 
evidence  of  the  mitigating  circumstances,  it  might  have  found 
punitive  or  exemplary  damages. 

We  are  of  opinion  the  court  erred  in  rejecting  the  offer  of 
plaintiff  to  introduce  the  testimony  as  to  defendant's  wealth. 

The  court  committed  no  error  in  excluding  the  testimony  of 
Clark  concerning  a  conversation  had  with  Speegle  the  night 
after  the  arrest  of  the  latter,  as  the  proper  foundation  had  not 
been  laid  for  it  by  calling  Speegle's  attention  to  it. 

When  the  plaintiff  had  closed  his  case  in  rebuttal,  the 
court,  against  the  objection  and  exception  of  plaintiff,  allowed 
the  defendant,  who  had  been  present  during  the  entire  trial, 
to  be  called,  and  to  testify  fully  as  regards  his  defense. 

While  this  was  a  most  unusual  course,  and  one  not  to  be 
commended,  still  we  consider  it,  under  the  decisions  of  this 
court,  as  within  the  discretion  of  the  court,  and  one  which, 
unless  such  discretion  is  abused,  cannot  be  reviewed  here.  As 
the  plaintiff  was  not  inhibited  from  offering  evidence  in  reply 
to  that  of  defendant,  and  in  fact  did  offer  some  evidence  in 
Am.  St.  Rip.,  Vol.  V.— 27 
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reply,  we  cannot  Bay  that  there  was  here  such  an  abuse  of  dis- 
cretion as  would  justify  this  court  in  ordering  a  reversal. 

A  large  number  of  requests  for  directions  to  the  jury  were 
asked  by  both  parties.  And  while  some  of  those  asked  by 
plaintiff  and  refused  might  well  have  been  given,  yet  we  are 
of  opinion  that  the  instructions  as  given  covered  substantially 
the  same  points,  and  fairly  presented  to  the  jury  the  law 
bearing  on  the  case. 

For  the  error  above  pointed  out,  the  judgment  and  order 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Admissibility  of  Statements  out  of  Couet  in  Corsoboration:  Se« 
the  note  to  Johnson  v.  Patterson,  1 1  Am.  Dec.  757-760,  where  it  is  said  that 
snch  statements  are  not  generally  admissible  before  impeachment;  and  to  the 
same  effect,  see  State  v.  Patterson,  39  Id.  699;  but  when  an  intention  of  im- 
peaching the  witness  is  announced,  such  statements  are  admissible:  State  v. 
George,  49  Id.  392. 

Evidence  of  Cbime  Different  from  That  Charged  b  never  admis- 
Bible  except  to  show  motive,  interest,  or  guilty  knowledge:  People  v.  Sharp, 
1  Am.  St.  Rep.  851;  People  v.  Greenvxill,  2  Id.  415.  A  party  sued  for  slan- 
der, who  denies  the  charge,  cannot,  on  cross-examination,  be  asked  if  he  had 
not  slandered  another  person  two  or  three  years  before:  Sullivan  v.  O'Learjff 
146  Mass.  322. 

Declarations  of  Agent  Made  whilb  in  thk  TRANSAcnoN  or  thb 
Principal's  Business  are  admissible  against  the  principal:  Bumside  T. 
Grand  Trunk  B'y  Co.,  93  Am.  Dec.  474. 

Evidence  of  Pecuniary  Condition  of  Defendant  is  Admissible  in 
Action  for  Slander,  if  the  evidence  warrants  the  imposition  of  vindictive 
damages:  Reeves  v.  Winn,  2  Am.  St.  Rep.  287,  and  note;  and  see  note  to 
Brown  V.  Barnes,  33  Am.  Rep.  377-380;  to  the  same  effect  are  Reevea  v.  Winn, 
97  N.  O.  246;  and  Barman  v.  Cundif,  82  Va.  239. 


Ex  PARTE  Campbell. 

[74  Caufobkia,  20.J 
A  MuNicrPAii  Corporation  may  Prohibit  the  Keeping  thebkin  of  Ant 
TipPLiNQ-HousE,  Dram-shop,  or  Bar-room.    Such  prohibition  does  not 
conflict  with  any  provision  of  the  constitution  of  the  state,  nor  of  the 
United  States. 

Bearden  and  Ray,  for  the  petitioner. 

WUliama  and  McKinley,  and  N.  P.  Convoy,  for  the  respond- 
ent. 

Patebson,  J.  The  petitioner  is  before  us  on  a  writ  of  habeas 
corpvLS  to  test  the  validity  of  an  ordinance  of  the  city  of  Pasa- 
dena, duly  passed,  approved,  and  published,  for  a  violation  of 
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which  he  has  been  duly  convicted.  The  ordinance  was  passed 
February  19,  1887,  and  took  effect  on  the  first  Monday  in 
May,  1887.  The  following  provisions  only  are  germane  to  the 
matter  before  us:  — 

"  Sec.  1.  It  shall  be  and  is  hereby  made  unlawful  for  any 
person  or  persons,  either  as  owner,  principal,  agent,  servant, 
or  employee,  to  establish,  open,  keep,  maintain,  or  carry  on, 
or  assist  in  carrying  on,  within  the  corporate  limits  of  the 
city  of  Pasadena,  any  tippling-house,  dram-shop,  cellar,  sa- 
loon, bar,  bar-room,  sample-room,  or  other  place  where  spirit- 
uous, vinous,  malt,  or  mixed  liquors  are  sold  or  given  away; 
....  provided,  that  the  prohibitions  of  this  ordinance  shall 
not  apply  to  the  sale  of  liquors  for  medicinal  purposes  by  a 
regularly  licensed  druggist,  upon  the  prescription  of  a  physi- 
cian entitled  to  practice  medicine  under  the  laws  of  the  state 
of  California;  nor  shall  such  prohibitions  apply  to  the  sale  of 
euch  liquors  for  chemical  or  medicinal  purposes." 

Violations  of  the  ordinance  are  declared  to  be  misdemean- 
ors. The  complaint  under  which  petitioner  was  convicted 
charged  that  the  said  Campbell,  at  the  time  and  place  afore- 
said (May  8,  1887),  did  keep  and  maintain  a  certain  dram- 
Bhop,  saloon,  and  bar-room,  where  spirituous  and  malt  liquors 
were  then  sold,  said  defendant  being  then  and  there  the  owner 
thereof;  that  said  defendant  was  not  then  and  there  a  regu- 
larly licensed  druggist,  and  the  liquors  then  and  there  sold  by 
him  were  not  sold  for  either  chemical  or  medicinal  purposes. 

In  addition  to  the  facts  above  stated,  counsel  for  the  peti- 
tioner and  for  the  people  have  stipulated, — 

"  That  there  has  not  since  the  first  day  of  May,  1887,  been 
any  ordinance  of  the  city  of  Pasadena  requiring  a  license  to 
Bell  vinous,  malt,  or  mixed  liquors  in  any  quantity. 

"  That  there  was  an  ordinance  of  the  city  of  Pasadena  re- 
quiring a  license  to  retail  spirituous,  vinous,  malt,  and  mixed 
liquors,  passed  in  June,  1886,  which  was  in  force  up  to  the 
first  day  of  May,  1887;  and  the  said  city  issued  a  license  un- 
der said  ordinance  to  petitioner  to  retail  and  sell  spirituous, 
vinous,  malt,  and  mixed  liquors  up  to  the  first  day  of  May, 
1887;  but  said  ordinance  was  repealed  February  19,  1887, 
the  repeal  taking  effect  May  1,  1887. 

"That  the  petitioner  has  paid  all  county  and  municipal 
taxes  assessed  againfet  the  spirituous,  vinous,  malt,  and  mixed 
liquors  owned,  kept,  and  sold  by  him  in  said  saloon  in  said 
city  of  Pasadena." 
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It  is  claimed  by  the  petitioner  that  the  ordinance  is  void 
because  it  conflicts  with  section  13,  article  1,  of  the  constitu- 
tion of  this  state,  which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law. 
It  has  been  held  that  an  act  which  substantially  destroys  the 
property  in  intoxicating  liquors  owned  and  possessed  by  per- 
sons within  the  state  when  the  act  took  effect,  by  preventing 
the  sale,  keeping,  or  giving  away  of  the  same,  except  for  me- 
dicinal purposes,  is  violative  of  this  provision  of  the  constitu- 
tion, and  in  its  application  to  such  liquors  is  inoperative  and 
void:  Wynehamer  v.  People,  13  N.  Y.  378;  Bertholfy.  O'Reilly, 
74  Id.  516;  30  Am.  Rep.  323. 

That  question,  however,  is  not  properly  before  us  in  this  pro- 
ceeding. It  is  not  shown  by  the  record  when,  if  ever,  the  peti- 
tioner became  the  owner  of  the  liquor  sold.  The  last  paragraph 
of  the  above  stipulated  facts,  as  to  payment  of  taxes,  was  in- 
tended, no  doubt,  to  present  the  question  arising  out  of  owner- 
ship for  an  opinion,  but  the  language  is  so  uncertain  in  its 
effect  that  it  ought  not  to  be  taken  as  the  basis  of  a  decision 
upon  so  grave  and  important  a  constitutional  question.  In 
all  inquiries  upon  matters  of  this  kind,  the  facts  should  be 
full  and  clear,  or  the  court  should  refuse  to  consider  the  ques- 
tion: Bartemeyer  v.  Iowa,  18  Wall.  129. 

The  same  may  be  said  of  the  contention  that  the  ordinance 
is  void  under  section  8,  article  1,  subdivision  3,  of  the  consti- 
tution of  the  United  States,  because  no  distinction  is  made 
between  imported  wines  and  liquors  remaining  in  the  original 
and  unbroken  packages,  and  other  wines  and  liquors;  there  is 
nothing  to  show  the  character  of  the  liquors  sold  by  the  peti- 
tioner. Furthermore,  the  petitioner  is  charged  with  keeping 
a  bar-room,  and  we  consider  the  case  only  upon  that  basis.  It 
is  further  claimed  that  the  ordinance  is  void,  because  '•  under 
the  municipal  corporation  act,  the  city  of  Pasadena  was  not 
authorized  to  pass  the  ordinance:  Stats.  1883,  c.  49,  sec.  862, 
subds.  1-10;  for  if  the  legislature  had  intended  to  confer  the 
power  to  prohibit  the  sale  of  wines  and  liquors  upon  cities  of 
the  sixth  class  (of  which  Pasadena  is  one),  it  would  have  said 
so  in  direct  terms,  as  was  done  in  the  case  of  cities  of  the  fourth 
class." 

Prior  to  the  adoption  of  the  constitution  of  1879,  the  local 
authorities  possessed  only  such  powers  &»  were  expressly  or 
by  necessary  implication  conferred  upon  them  by  their  char- 
ters.    It  is  now  provided  that  "any  county,  city,  town,  or 


Oct.  1887.]  Ex  PARTE  Campbell.  421 

township  may  make  and  enforce  within  its  limits  all  such 
local  police,  sanitary,  and  other  regulations  as  are  not  in  con- 
flict with  general  laws":  Const.,  art.  11,  sec.  11.  Under  this 
provision,  every  county,  city,  town,  or  township  may  adopt  and 
enforce  such  constitutional  police  regulations  as  are  not  in  con- 
flict with  general  laws.  It  has  the  same  power  over  its  own 
local  police  and  sanitary  afiairs  as  were  formerly  granted  by 
the  legislature,  and  unless  the  exercise  thereof  will  conflict 
with  the  operation  of  general  laws,  it  may  make  and  enforce 
the  same  through  its  local  government.  That  such  a  law  as 
the  one  before  us  is  not  repugnant  to  any  clause  of  the  consti- 
tution of  the  United  States,  there  can  be  no  doubt.  The  su- 
preme court  of  the  United  States  has  decided,  uniformly,  that 
"  the  usual  ordinary  legislation  of  the  states  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors  raises  no  question  un- 
der the  constitution  of  the  United  States  prior  to  the  fourteenth 
amendment  of  that  instrument.  The  right  to  sell  intoxicating 
liquors  is  not  one  of  the  privileges  and  immunities  of  the  citi- 
zen of  the  United  States,  which  by  that  amendment  the  states 
were  forbidden  to  abridge":  Bartemeyerv.  Iowa,  supra;  License 
Cases,  5  How.  504;  Beer  Co.  v.  Massachusetts,  97  U.  S.  32.  And 
that  the  power  to  license,  regulate,  or  prohibit  tippling-houses 
is  a  constitutional  right,  which  may  be  enforced  as  a  police 
regulation  through  proper  legislation,  is  no  longer  an  open 
question  in  this  state.  In  Ex  parte  Smith  and  Keating,  38  Cal. 
708,  it  was  said:  "  Legislatures  have  enacted  a  variety  of  laws 
which  undoubtedly,  in  a  general  sense,  affect  the  rights  of  life, 
liberty,  property,  safety,  and  happiness  by  way  of  restraint. 
Of  such  are  laws  regulating  the  slaughter  of  animals,  the  in- 
terment of  the  dead,  the  erection  of  buildings,  in  cities  and 
towns,  of  inflammable  material,  the  manufacture  and  keeping 
of  gunpowder  and  other  explosive  compounds,  the  vending  of 
poisons  and  other  noxious  drugs,  the  sale  of  intoxicating  bev- 
erages to  certain  classes  of  persons,  as  Indians,  and  even  to  all 
classes  of  persons,  as  in  the  case  of  the  prohibitory  liquor  laws 
of  Maine  and  Massachusetts  ":  Ex  parte  McClain,  61  Cal.  437; 
44  Am.  Rep.  554. 

Unless  we  are  prepared,  therefore,  to  overrule  the  decisions 
of  our  own  state,  and  disregard  the  opinions  of  the  supreme 
court  of  the  United  States,  we  must  ho^d  that  the  ordinance 
in  question  is  free  from  objection,  so  far  as  its  constitutionality 
is  concerned;  that  it  is  not  violative  of  any  clause  of  the  con- 
etitution  of  the  United  States;  and  that  it  is,  in  its  scope  and 
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operation,  within  the  police  powers  which  may  be  lawfully 
enforced  under  the  provisions  of  the  constitution  of  this  state. 

There  is  but  one  question  remaining  to  be  considered:  Is 
the  ordinance  "in  conflict  with  general  laws"?  Section  11, 
article  11,  of  the  constitution,  clearly  subordinates  the  powers 
conferred  upon  counties,  cities,  towns,  and  townships  to  the 
general  laws  of  the  state.  It  is  claimed  that  the  ordinance 
before  us  is  in  conflict  with  general  laws  because  "  the  one 
prohibits,  the  other  makes  full  provision  for  the  granting  of 
licenses  for,  the  sale  of  spirituous,  vinous,  and  malt  liquors." 
In  support  of  this  contention,  counsel  cites  sections  3356,  3381, 
3382,  4045,  and  4408  of  the  Political  Code,  and  subdivision  33, 
section  25,  of  the  county  government  act.  Statutes  of  1883,  page 
303.  The  provisions  of  the  Political  Code  referred  to  are  un- 
constitutional, and  no  longer  operative.  This  was  decided  in 
People  V.  Martin,  60  Cal.  156,  where  it  is  said  that  "  the  taking 
of  the  power  to  impose  such  taxes  [licenses]  from  the  legis- 
lature, and  vesting  it  in  the  local  authorities,  is  but  another 
of  the  many  evidences  to  be  found  in  the  new  constitution  of 
the  intention  to  bring  matters  of  a  local  concern  home  to  the 
people."  Those  sections  of  the  code,  therefore,  stand  annulled 
by  the  constitution.  Section  25  of  the  county  government 
act  confers  upon  the  boards  of  supervisors  in  their  respective 
counties  power  to  make  and  enforce  "  all  such  local  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  gen- 
eral laws."  There  is  nothing  in  the  case  before  us  to  show 
whether  the  board  of  supervisors  of  Los  Angeles  County  have 
ever  made  any  regulations  with  respect  to  the  sale  of  wines  or 
liquors  in  saloons  and  bar-rooms,  but  manifestly  such  regula- 
tions, if  made,  could  not  operate  to  divest  the  authorities  of 
the  city  of  the  right  to  legislate  upon  the  same  subject,  and 
enforce  such  regulations  within  the  city  limits.  The  regula- 
tions of  the  board  of  supervisors  would  not  be  a  general  law 
within  the  meaning  of  the  provisions  of  section  11,  article  11, 
of  the  constitution. 

Our  attention  has  not  been  called  to  any  general  law  from 
which  an  intention  on  the  part  of  the  legislature  to  prohibit 
Buch  ordinances  as  the  one  before  us  —  local  police  regula- 
tions in  cities  —  can  be  inferred.  It  is  true,  as  claimed  by 
the  petitioner,  the  legislature  has  by  many  acts  manifested 
the  policy  of  encouraging  the  growth  of  the  grape  and  the 
manufacture  of  wines  and  brandies  by  our  people,  and  has' 
considered  the  liquor  traflBc  heretofore  as  a  legitimate  source 
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of  revenue;  but  no  act  now  in  force  and  eflfect  is  by  its  express 
terms  or  by  implication  a  limitation  upon  the  powers  of  the 
municipalities  of  the  state  to  regulate  or  prohibit  the  sale  of 
intoxicating  liquors  in  bar-rooms.  The  legislature  has  pro- 
hibited the  sale  of  liquors  to  minors,  and  in  the  lobbies  of 
theaters,  near  camp-meetings,  and  in  and  about  certain  pub- 
lic buildings  and  institutions  of  learning.  It  has  also  repealed 
what  was  known  as  the  Sunday  law;  and  by  an  act  recently 
passed,  has  made  it  unlawful  to  sell,  or  offer  to  sell,  under  the 
name  of  wine,  or  under  any  name  designating  pure  wines,  any 
substance  or  compound,  except  pure  wine,  or  pure  grape  must, 
as  defined  in  the  act;  and  has  appropriated  a  large  sum  of 
money  for  the  use  of  the  state  board  of  viticulture.  All  these 
are  indicative  of  a  policy  to  regulate. 

There  is  nothing  in  these  acts  inconsistent  with  the  consti- 
tutional authority  vested  in  the  municipalities  to  make  and 
enforce  such  local  regulations  respecting  saloons,  etc.,  as  may 
be  deemed  best  by  the  local  legislative  bodies.  Section  11  of 
article  11  is  itself  a  charter  for  each  county,  city,  town,  and 
township  in  the  state,  so  far  as  its  local  regulations  are  con- 
cerned; and  nothing  less  than  a  positive  and  general  law  upon 
the  same  subject  can  be  said  to  create  a  conflict  within  the 
meaning  of  that  section:  Ex  parte  Ah  Toy,  57  Cal.  92. 

There  is  nothing  in  this  case  which  requires  us  to  determine 
any  other  question  than  the  right  of  the  city  to  prevent  tip- 
pling-houses,  dram-shops,  and  bar-rooms, — a  question  entirely 
different  from  that  sought  to  be  raised  by  petitioner,  arising 
out  of  the  ownership  and  manufacture  of  wines,  etc. 

Not  only  is  there  nothing  in  the  provisions  of  the  ordinance 
before  us  inconsistent  with  general  laws,  but  its  provisions  are 
in  harmony  with  the  authority  expressly  vested  in  cities  of 
the  sixth  class  by  section  862  of  the  municipal  corporation  act 
of  March  13,  1883,  which  provides  that  the  board  of  trustees 
shall  have  power  "  to  pass  all  ordinances  not  in  conflict  with 
the  constitution  and  laws  of  this  state  or  of  the  United  States." 
This  act  of  March  13,  1883,  is  in  harmony  with,  and  passed 
in  obedience  to,  the  provisions  of  section  6,  article  11,  of  the 
constitution. 

'  In  cases  of  this  kind,  we  have  nothing  to  do  with  the  policy 
of  the  law.  That  is  a  matter  for  the  legislature.  In  deter- 
mining the  question  whether  there  is  a  conflict,  we  look  only 
at  the  law  itself,  which  is  the  best  and  only  evidence  of  the 
policy  of  the  state  on  the  question  before  us. 

The  petitioner  is  remanded  to  custody. 
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McFahland,  J.,  dissented  from  the  opinion  of  the  majority,  on  the  gronnd 
that  the  clear  purpose  of  the  ordinance  in  question  "was  practically  to  de- 
stroy the  ownership  of  certain  commoditiea  which  in  other  parts  of  the  state 
are  recognized  and  dealt  with  as  property  as  fully  aa  is  floiir,  or  bacon,  or 
sugar.  One  of  them  — wine  —  is  the  product  of  a  leading  industry.  It  provides 
that  these  commodities  shall  not  be  sold  or  given  away  at  any  place  within 
the  bounds  of  the  municipality.  The  power  to  sell  or  dispose  of  property 
gives  to  it  its  main  valuable  quality;  and  to  take  away  this  quality  is  to  sub- 
stantially confiscate  it."  He  insisted  that  the  ordinance  was  void,  because 
in  conflict  with  the  general  laws  of  the  state,  in  this,  that  these  laws  recog- 
nized property  in  wines  and  liquors,  and  encouraged  their  manufacture  and 
sale,  while  the  ordinance  interfered  with  such  right  of  property,  and  made 
such  sale  wellnigh  impossible  within  the  territorial  limits  of  the  munici- 
pality. 

Municipal  Ck)BPOKATioN  hat  Fbohibit  the  Sals  of  Intoxicatdio 
LiQCOBS:  PeJdn  v.  Smebel,  74  Am.  Dec.  522,  and  note. 


In  eb  Lowenthal. 

[74  Caufoenia,  109.] 
It  IS  A  CoirrKMPT  of  Couet  to  Obsteucjt  akd  Takb  feom  a  Polick 
Officer,  wnmt.  Legal  Pbocbss,  Pebsonal  Pbopeett  Taken  bt  Him 
UNDEB  A  Seabch-wabbant  issued  by  the  presiding  judge  of  such  court, 
for  the  purpose  of  securing  certain  documents  alleged  to  have  been  used 
in  committing  a  felony. 

Habeas  cobpus. 

P.  F.  Dunne^  for  the  petitioner. 

M.  I.  Sullivan  and  Joseph  Kirk,  for  the  respondent. 

The  CouBT.  The  petitioner  was  fined  and  committed  to 
the  county  jail  for  a  term  of  five  days  for  a  contempt  of  the 
process  of  the  superior  court,  department  9,  in  and  for  the  city 
and  county  of  San  Francisco. 

The  alleged  contempt  of  petitioner  consisted  in  obstructing 
and  taking  from  a  police  oflBcer,  by  means  of  legal  process, 
certain  personal  property  taken  by  such  officer  under  a  search- 
warrant  issued  by  J.  V.  Coffey,  presiding  judge  of  said  supe- 
rior court,  for  the  purpose  of  securing  certain  documents  and 
papers  averred  to  have  been  used  as  a  means  of  committing  a 
felony. 

Petitioner  had  a  hearing  before  the  superior  court,  and  upon 
the  testimony  pro  and  con^  was  found  guilty  and  sentenced,  as 
hereinbefore  stated. 

We  have  examined  the  record  with  some  care,  and  are  of 
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opinion  the  superior  court  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  person  of  the  petitioner,  and  that  the  judgment 
rendered  was  such  as,  upon  the  showing  made,  the  court  was 
authorized  to  make. 

The  increasing  volume  of  business  brought  before  this  court 
under  the  original  jurisdiction  conferred  upon  it,  and  the  time 
necessarily  consumed  thereby,  to  the  exclusion  of  other  and 
equally  important  business,  prompts  us  to  brevity  of  opinion 
in  cases  where,  like  the  present,  our  jurisdiction  is  not  appel- 
late. 

These  are  some  of  the  considerations  which  restrain  us  in 
the  present  case  from  arguing  in  extenso  from  the  premises  up 
to  the  conclusions  we  have  reached. 

The  petitioner  is  remanded  to  the  custody  of  the  sheriff. 


San  Fbanoisoo   v.   Liverpool   and  London  and 
Globe  Insurance  Company. 

[74  Califoenia,  113.J 

Foreign  Cobporations  are  Entitled  to  the  Protection  or  State 
Laws  as  fully  as  citizens,  if  permitted  to  do  bnsiness  in  the  state;  and 
if  the  statutes  of  a  state  permit  foreign  corporations  to  do  business 
therein,  but  impose  on  them  conditions  which  could  not  be  imposed  on 
citizens,  the  permit  is  valid  while  the  condition  is  void. 

State  cannot  Levy  a  Tax  on  Foreign  Corporations  doing  Business 
therein,  if  its  constitution  prohibits  it  from  levying  a  like  tax  on  its 
inhabitants. 

What  is  a  Tax.  —  If  a  statute  requires  every  agent  of  a  foreign  insurance 
company  doing  business  in  this  state  to  pay  into  the  treasury  of  the 
county  a  sum  equal  to  one  per  centum  of  the  amount  of  all  premiums 
paid  or  agreed  to  be  paid  to  such  agent  for  insurance  effected  by  him 
within  such  county,  the  money  when  paid  to  constitute  a  fund  to  be 
known  as  the  firemen's  relief  fund  of  such  county,  such  exaction  is  a 
tax,  and,  as  such,  is  forbidden  by  section  12  of  article  11  of  the  consti- 
tution of  California,  declaring  that  the  legislature  shall  have  no  power 
to  impose  taxes  upon  counties,  cities,  towns,  or  other  municipal  corpora- 
tions, or  upon  the  inhabitants  or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes. 

A  License  Proper  is  a  Permit  to  do  business  which  could  not  lawfully 
be  done  without  such  license. 

Foreign  Corporation  does  not  Waive  the  Unconstitutionalitt  of 
A  Statute  bt  Continuing  after  its  Passage  to  do  business  in  the 
state.  If  the  conditions  imposed  by  the  statute  are  void,  no  implied 
assent  thereto  can  be  presumed. 

The  Imposition  of  a  Tax  Forbidden  bt  the  Constitution  cannot  hi 
Supported  as  an  Exercise  of  the  Police  Power  of  tub  State. 
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E.  W.  McGraw  and  A.  L.  Hart,  for  the  appellants. 

Stanly,  Stoney,  and  Hayes,  John  Garber,  George  Floumoy, 
Jr.,  D.  M.  Delmaa,  D.  E.  Alexander,  and  Isaac  Joseph,  for 
the  respondents. 

Temple,  J.  This  action  was  brought  to  recover  $441.86, 
with  interest,  under  an  act  of  the  legislature,  entitled  "An 
act  to  require  the  payment  of  certain  premiums  to  counties 
and  cities  and  counties  by  fire  insurance  companies  not  organ- 
ized under  the  laws  of  California,  but  doing  business  therein, 
and  providing  for  the  disposition  of  such  premiums,"  approved 
March  3,  1855:  Stats.  1885,  c.  15. 

An  answer  was  died  to  the  complaint,  and  thereupon,  on 
motion,  judgment  was  rendered  for  the  plaintiff  on  the  plead- 
ings, from  which  defendant  appeals. 

The  act  requires  every  agent  of  the  insurance  companies 
designated  to  pay  into  the  hands  of  the  treasurer  of  any 
county  or  city  and  county  in  the  state  a  sum  equal  to  one  per 
centum  upon  the  amount  of  all  premiums  which,  during  the 
year,  or  part  of  the  year,  ending  on  the  first  Monday  of  Sep- 
tember, shall  have  been  received  by  such  agent,  or  which  shall 
have  been  agreed  to  have  been  paid  for  any  insurance  eflfected, 
or  agreed  to  be  efiected,  within  the  limits  of  such  county  or 
city  and  county;  the  money  when  so  paid  to  constitute  a  fund 
known  as  the  firemen's  relief  fund  of  the  county  or  city  and 
county  in  which  the  property  insured  is  situated,  and  to  be 
under  the  exclusive  control  of  the  fire  commissioners,  or  other 
governing  body  of  the  fire  departments  of  such  county  or  city 
*and  county,  under  such  general  regulations  as  the  board  of 
supervisors  thereof  may  prescribe. 

The  answer  does  not  deny  any  of  the  material  allegations 
of  the  complaint,  but  the  defendant  claims  that  the  exaction 
is  illegal,  and  that  the  statute  imposing  it  is  unconstitutional 
and  void;  that  it  is  violative  of  various  provisions  of  the  con- 
stitution, and  among  them  is  section  12,  article  11,  which 
reads  as  follows:  — 

"  The  legislature  shall  have  no  power  to  impose  taxes  upon 
counties,  cities,  towns,  or  other  public  or  municipal  corpora- 
tions, or  upon  the  inhabitants  or  property  thereof,  for  county, 
city,  town,  or  other  municipal  purposes,  but  may,  by  general 
laws,  vest  in  the  corporate  authorities  thereof  the  power  to 
assess  and  collect  taxes  for  such  purposes." 

If  this  exaction  is  a  tax,  and  the  purpose  to  which  the  pro- 
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ceeds  are  devoted  is  a  county,  city,  town,  or  other  municipal 
purpose,  it  is  plain  that  it  is  prohibited  by  this  section.  Both 
propositions  are  denied  by  respondent. 

It  is  claimed  that  the  object  of  the  act  is  to  prescribe  a  con- 
dition upon  the  performance  of  which  foreign  corporations 
shall  be  permitted  to  do  business  in  this  state;  that  the  state 
may  discriminate  against  such  corporations  in  favor  of  her 
own  citizens  or  domestic  corporations;  that  as  such  foreign 
corporations  have  no  rights  under  the  state  constitution,  ex- 
cept such  as  are  expressly  guaranteed  to  them,  eo  nomine  as 
foreign  corporations;  that  the  power  of  the  state  to  impose 
conditions  is  not  limited  by  general  provisions  of  the  state 
constitution,  and  is  absolute  unless  specifically  limited,  either 
in  the  federal  or  state  constitution;  and  in  the  absence  of 
Buch  limitations,  foreign  corporations,  as  such,  have  no  rights 
which  the  state  cannot  touch. 

This  claim  is  certainly  very  broad,  and  is  derived  from  the 
proposition  that  corporations  have  no  absolute  right  to  recog- 
nition in  other  states,  but  do  business  in  such  states  merely 
by  grace,  depending  for  the  enforcement  of  their  contracts 
upon  the  assent  of  those  states,  which  may  be  given  on  such 
terms  as  they  please. 

It  is  of  some  interest  to  note  here  that  the  power  of  the 
legislature  to  impose  conditions  is  as  absolute  over  domestic 
as  over  foreign  corporations.  There  is  no  natural  right  in  our 
own  citizens  to  do  business  in  a  corporate  name.  These  home 
corporations  act  as  such  purely  by  grace,  and  not  by  right, 
depending  absolutely  upon  the  consent  of  the  state  for  the 
enforcement  of  their  contracts,  and  that  assent  may  be  with- 
held or  permitted  on  such  terms  as  the  state  shall  choose.  It 
may  exclude  domestic  corporations  entirely  from  the  state, 
and  in  the  absence  of  express  constitutional  limitation,  permit 
foreign  corporations  alone  within  its  borders,  or  may  impose  a 
license  tax  upon  domestic  corporations  which  is  not  imposed 
upon  foreign  corporations.  It  may  amend  or  repeal  its  char- 
ters at  any  time,  or  impose  such  new  terms  and  conditions 
to  the  right  to  do  business  as  it  may  see  fit.  This  absolute 
power  over  domestic  corporations  was  never  denied  or  ques- 
tioned, except  as  to  the  right  to  alter  or  amend  the  charters, 
and  that  right  is  clear  under  our  constitution. 

The  whole  force  and  efiect  of  the  decisions  cited  from  the 
federal  courts  is,  that  foreign  corporations  are  not  protected  by 
section  2,  article  10,  of  the  federal  constitution,  and  therefore 
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the  state  may  deal  with  corporations  organized  in  other  states 
as  absolutely  as  with  domestic  corporations.  When  the  courts 
of  the  United  States  speak  of  the  power  of  the  state  to  impose 
conditions  upon  foreign  corporations,  they,  of  course,  have  ref- 
erence to  federal  limitations.  There  is  no  intimation  that 
such  corporations  are  not,  when  permitted  to  do  business 
within  a  state,  entitled  to  the  protection  of  its  laws  as  fully  as 
citizens.  That  is  not  a  federal  question;  but  those  courts 
have  held  that  a  statute  of  Iowa,  which  provided  that  any 
foreign  corporation  which  should  remove  a  cause  from  a  state 
court  to  a  federal  court  should  forfeit  its  right  to  do  business  as 
a  corporation  within  the  state,  was  void;  Barron  v.  Burnside^ 
121  U.  S.  186.  In  that  case,  the  statute  made  it  a  misdemeanor 
for  any  one  to  act  as  agent  for  any  company  which  had  for- 
feited its  right  to  do  business  in  the  state  under  this  act. 
Barron  wap  convicted  under  the  statute,  and  his  conviction 
was  declared  illegal  by  the  supreme  court,  on  the  ground  that 
no  such  condition  could  be  imposed. 

The  effect  of  this  decision  is,  that  the  permit  was  valid,  but 
the  condition  void.  Following  the  logic  of  this  case,  the  re- 
sult would  seem  inevitable  that  a  condition  in  violation  of  the 
state  constitution  is  simply  void.  Indeed,  this  would  seem 
too  obvious  to  require  much  discussion.  The  fact  that  the 
party  against  whom  a  suit  is  brought  to  collect  a  tax  may  be 
a  foreign  corporation  may  be  very  material  in  determining 
whether  the  tax  is  prohibited  by  the  constitution;  but  it  could 
not  authorize  the  legislature  to  exercise  a  power  clearly  de- 
nied to  it  in  the  constitution.  Such  laws  are  ultra  vires,  and 
as  clearly  void  when  they  operate  upon  a  foreign  corporation 
as  upon  a  citizen. 

We  come  now  to  the  inquiry,  Is  the  exaction  here  in  ques- 
tion a  tax?  The  statute  itself  denominates  it  a  tax,  and  it 
must  be  confessed  that  it  has  all  the  characteristics  of  a  tax. 
It  is  a  charge  imposed  by  the  legislature  for  the  purpose  of 
revenue.  It  is  not  founded  upon  contract,  and  does  not  estab- 
lish the  relation  of  debtor  and  creditor.  It  is  an  enforced  pro- 
portional contribution,  levied  by  authority  of  the  state,  and,  as 
respondent  claims,  for  public  needs. 

That  it  has  all  the  attributes  of  a  tax  is  practically  ad- 
mitted by  the  respondent;  but  it  is  sought,  by  a  very  subtile 
process  of  reasoning,  to  show  that,  in  this  particular  case,  it 
must  not  be  regarded  as  a  tax.  However  deftly  it  is  stated, 
the  point  in  all  this  specious  logic  is,  that  unless  it  be  held 


Nov.  1887.]    San  Fbancisco  v.  Livebpool  etc.  Ins.  Co.     429 

Bomething  else  than  a  tax,  it  may  be  unconstitutional.  Laws 
are  not  to  be  declared  unconstitutional  unless  clearly  so;  and 
if  two  constructions  are  possible,  and  according  to  one  the  law 
must  be  held  unconstitutional,  and  under  the  other  construc- 
tion it  can  be  sustained,  that  construction  must  be  adopted 
which  will  sustain  the  law. 

This  principle  is  not  disputed,  and  it  is  often  of  great  value, 
but  it  must  not  be  pressed  so  far  as  to  amount  to  an  abdica- 
tion of  its  functions  on  the  part  of  the  court,  nor  a  denial  of 
justice  to  suitors.  If  we  can  clearly  see  that  a  law  is  beyond 
the  power  of  the  legislature,  we  must  so  declare. 

It  is  claimed  that  this  is  a  sum  paid  by  the  corporation  for 
the  privilege  of  acting  as  such  in  this  state,  and  therefore  not 
a  tax.  The  plausibility  of  the  claim  consists  in  apparently 
identifying  this  case  with  cases  in  which  it  is  clear  the  exac- 
tion is  a  condition,  and  from  which  this  is  made  to  differ  only 
in  degree.  If  the  condition  had  been  that  the  corporation 
should  pay  a  fixed  sum  for  the  privilege  before  it  was  allowed 
to  do  business  at  all,  it  would  no  doubt  be  held  a  condition, 
and  not  a  tax;  so,  perhaps,  if  the  license  were  required  to  be 
renewed  at  stated  periods;  and  it  has  been  held  that,  when 
the  corporation  is  required  to  pay  a  percentage  upon  its  re- 
ceipts, and  the  payment  is  required  to  be  secured  by  a  bond 
before  the  corporation  is  allowed  to  do  business  in  the  state, 
this  special  requirement  distinguishes  it  from  ordinary  taxa- 
tion, and  stamps  its  character:  Trustees  Exempt  Firemen's 
Fund  V.  Roome,  93  N.  Y.  325;  45  Am.  Rep.  217. 

So  the  two  classes  of  cases,  one  of  which  is  plainly  taxation, 
and  the  other  a  sum  paid  for  a  permit,  may  be  approximated 
until  it  is  difficult  or  impossible  to  say  to  which  class  a  given 
case  may  belong.  These  difficulties  to  discriminate  the  prin- 
ciples underlying  different  cases  constantly  included  in  dif- 
ferent classes,  and  to  which  the  same  rule  of  decision  cannot 
be  applied,  constitute  the  perpetual  debating-grounds  of  the 
law,  and  occasion  much  of  the  confusion  in  the  decisions. 
But,  as  was  remarked  by  Judge  Marshall,  because  we  cannot 
easily  draw  the  line  does  not  prove  that  there  is  no  difference 
in  principle.  No  one  fails  to  note  the  contrast  between  the 
light  of  day  and  the  darkness  of  night,  but  no  one  is  able  to 
draw  the  line  between  daylight  and  darkness,  or  note  the  pre- 
cise instant  when  one  ends  and  the  other  begins.  I  have  said 
that  the  act  on  its  face  denominates  the  exaction  a  tax,  and 
that  it  is  imposed  according  to  the  methods  of  taxation.    It 
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is  also  manifest  from  the  act  that  the  chief  reason  of  the  tax 
is  to  raise  money.  No  one  can  read  the  law  without  being  so 
impressed.  The  purpose  was  to  create  a  fund,  and  counsel 
have  labored  here  to  show  that  this  fund  was  for  a  public  and 
a  highly  meritorious  and  useful  purpose. 

We  find,  in  the  next  place,  that  when  the  statute  was  passed, 
the  conditions  on  which  foreign  corporations  could  do  business 
were  prescribed,  and  very  full  provision  had  been  made  on  the 
subject:  Pol.  Code,  sees.  622-624;  see  also  Stats.  1871-72,  p. 
826.  In  the  act  in  question  these  statutes  are  not  alluded  to, 
and  they  have  never  been  amended  or  repealed.  There  is 
nothing  in  the  law  we  are  considering  to  indicate  that  it  was 
intended  as  a  condition,  except  when  viewed  in  the  light  of 
the  rule  requiring  us  to  bo  construe  it  rather  than  to  declare  it 
void. 

Now,  a  business  may  be  licensed  and  still  be  subject  to  be 
taxed.  A  license  proper  is  a  permit  to  do  business  which 
could  not  be  done  without  the  license.  It  is  a  mere  permit. 
It  may  be  thus  licensed  and  then  subject  to  a  license  tax. 
These  licenses  may  not  difi*er  in  form,  but  one  is  a  license 
proper  and  the  other  is  a  license  tax,  imposed  for  the  purpose 
of  revenue. 

This  business,  being  first  licensed,  and  then  in  a  subsequent 
law  subjected  to  a  license  in  the  form  of  a  tax,  the  last  law  in 
no  way  intimating  that  the  previous  license  is  withdrawn  un- 
less the  imposition  is  paid,  the  presumption  is  very  strong  that 
the  exaction  is  for  revenue  purposes,  and  was  not  intended  as 
a  condition. 

It  is  claimed,  however,  —  1.  If  the  exaction  be  a  tax,  it  is 
imposed  under  the  police  power  for  the  purposes  of  regulation, 
and  therefore  not  liable  to  the  objection;  and  2.  If  it  be  such  a 
tax,  it  is  a  condition,  and  even  if  unconstitutional,  the  corpora- 
tion could  waive  the  objection,  and  did  so  when,  after  the  pas- 
sage of  the  act,  it  continued  to  do  business  in  the  state. 

When  the  police  power  is  appealed  to  to  justify  legislation, 
there  seems  to  be  an  impression  that  all  claim  of  constitu- 
tional limitation  is  at  an  end;  but  let  us  inquire  into  the 
matter  a  little.  With  reference  to  the  power  of  taxation,  the 
principle  is  about  this:  — 

The  framers  of  the  organic  law,  when  they  formulated  limi- 
tations upon  this  power,  had  in  view  the  burdens  of  taxation. 
They  were  providing  for  equality  and  uniformity  only  with 
reference  to  fair  and  just  distribution  of  these  burdens.     It  is 
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not  to  "be  presumed,  however,  that  they  intended  to  deprive 
the  state  of  the  power  of  self-preservation,  or  of  accomplish- 
ing those  acknowledged  ends  of  all  government, — the  safety 
and  welfare  of  the  people.  The  requirement  of  equality  ap- 
plies mainly,  if  not  entirely,  to  taxes  upon  property,  laid  upon 
the  ad  valorem  principle.  As  to  taxes  upon  occupation  or  busi- 
ness, the  requirement  is  only  of  uniform  operation,  and  this 
requirement  is  satisfied  when  it  is  uniform  as  to  the  class  to 
which  the  law  applies.  Necessarily,  to  impose  this  tax,  the 
population  must  be  classified  as  to  occupations,  and  it  is  not 
required  that  all  occupations  shall  be  taxed  to  justify  a  tax 
upon  some.  Perhaps  it  would  be  impossible  to  accomplish 
the  end  the  government  has  in  view  in  imposing  a  tax  purely 
regulative  or  prohibitory,  if  the  legislature  is  bound  by  the 
requirement  of  uniformity.  These  limitations  are  applicable 
only  to  the  power  of  taxation,  and  are  therefore  held  not  to 
limit  other  functions  of  the  government  where  entirely  dif- 
ferent ends  are  in  view,  although  it  is  sought  to  reach  them 
by  a  regulation  having  the  form  of  a  tax. 

I  think  this  tax  is  purely  one  for  revenue;  but  admitting 
that  the  purpose  is  a  mixed  one,  still  it  must  conform  to  the 
limitations  upon  the  taxing  power,  except  in  so  far  as  a  de- 
parture is  necessary  to  make  it  regulative  or  prohibitory.  It 
could  be  made  just  as  effectual  as  a  police  regulation  without 
violating  the  provision  of  our  state  constitution  under  consid- 
eration. 

As  to  the  proposition  that  the  corporation  waived  the  con- 
Btitutional  objection  by  continuing  to  do  business  after  the 
passage  of  the  act,  it  is  enough,  in  my  opinion,  to  say  that  it 
is  a  mere  petitio  principii.  If  the  conditioo  be  void,  no  im- 
plied assent  can  be  claimed. 

It  remains  to  inquire  whether  the  tax  was  imposed  upon 
the  counties,  cities  and  counties,  towns,  or  other  public  or 
municipal  corporations,  or  upon  the  inhabitants  or  property 
thereof,  for  county,  city,  town,  or  other  municipal  purpose. 
It  was  quite  unnecessary  to  call  attention  to  the  fact  that  the 
tax  is  not  upon  a  county  or  city  as  a  corporation,  and  unless 
the  point  had  been  distinctly  made,  it  would  have  been 
thought  quite  unnecessary  to  say  that  it  was  not  the  purpose 
of  the  section  to  prohibit  such  impositions.  The  constitu- 
tional convention  cannot  be  supposed  to  have  thought  it 
nocessary  to  prohibit  the  legislature  from  imposing  a  tax 
upon  a  municipal  corporation  as  such  for  the  use  of  the  mu- 
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nicipality.  It  may  also  be  admitted  that  the  defendant  ia 
not  an  inhabitant  of  the  mjinicipality,  within  the  meaning  of 
this  provision,  although  this  is  by  no  means  a  clear  proposi- 
tion. It  is  not  necessary  for  the  case  to  decide  it.  The  same 
may  be  said  of  the  claim  that  the  imposition  is  not  a  tax 
upon  property.  In  my  opinion,  the  purpose  of  the  section  is 
to  relegate  to  the  local  boards  the  whole  subject  of  county  and 
municipal  taxes  for  local  purposes,  and  that  the  legislature 
has  no  power  to  impose  any  tax  whatever  within  those  terri- 
tories for  local  purposes. 

If  the  purpose  of  the  fund  created  by  the  tax  is  a  public 
purpose  at  all,  it  is  clearly  a  municipal  purpose.  The  man- 
agement and  control  of  the  fire  departments  have  always  been 
left  to  local  authorities.  The  fact  that  the  state  at  large  has 
an  interest  in  the  eflBciency  of  the  departments  does  not  ren- 
der the  end  any  less  a  municipal  one.  The  people  of  the 
state  have  such  an  interest  in  all  the  police  powers  granted  to 
these  municipalities.  And  even  if  the  state  may  exercise  a 
concurrent  supervision  over  a  subject,  still,  so  far  as  actually 
controlled  by  the  local  board,  it  is  a  matter  of  municipal  con- 
cern. 

It  is  claimed  by  the  appellant  that  the  law  is  in  conflict 
with  many  other  provisions  of  our  constitution,  and  also  that 
no  provision  being  made  for  a  suit  to  collect  the  tax,  this  ac- 
tion is  without  authority.  Taking  the  view  I  have  of  the  ob- 
jections here  discussed,  it  is  not  necessary  to  pass  upon  other 
objections. 

I  think  the  judgment  should  be  reversed,  and  it  is  bo  or- 
dered. 

McKiNSTRY,  J.,  concurring.  I  concur  with  Justice  Temple. 
I  am  of  opinion,  also,  that  the  statute  in  question  violates  sec- 
tions 31  and  32  of  article  4,  and  section  6  of  article  11,  of  the 
constitution ;  further,  that  the  statute  did  not  authorize,  nor 
does  it  purport  to  authorize,  the  commencement  and  prosecu- 
tion of  the  present  action,  and  that  the  action  is  not  author- 
ized by  any  other  law. 

Power  of  State  to  Discriminate  agaikst  Foreign  Corporations 
DOINO  BtrsiNESS  THEREIN:  See  the  note  to  Dttcat  v.  CJueago,  96  Am.  Deo. 
636,  where  all  of  the  questions  raised  in  the  principal  case  are  dissussecL 
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In  ee  Shillaber. 

[74  Califobnia,  144.] 

Paper  may  be  Referred  to  and  Made  Part  op  a  Will,  if  such  paper 
is  then  in  existence,  and  is  so  referred  to  in  the  will  that  it  is  capable  of 
being  identified  from  inspection,  or  by  the  aid  of  parol  or  other  evidence. 

Paper  Referred  to  in  a  Will,  but  not  in  Existence  until  after  the 
Will  is  Executed,  may  not  be  admitted  to  probate  as  a  part  thereof. 
Hence,  if  a  will  bequeaths  property  to  the  executor  to  be  disposed  of  aa 
directed  in  a  letter  to  him  from  the  testator  of  the  same  date,  and  such 
letter  is  written  and  signed  after  the  will  is  executed,  though  on  the 
same  day,  it  cannot  be  admitted  to  probate  as  a  part  thereof. 

Will  cannot  be  Denied  Probate  because  It  Refers  to  Anotheb 
Paper  aa  a  part  thereof,  which  cannot  be  admitted  to  probate,  nor  be< 
cause  bequests  therein  are  void  for  uncertainty. 

McAllister  and  Bergin,  for  the  appellant. 

Carroll  Cooh,  Garher,  Thornton,  and  Bishop^  and  William  Hoff 
Cook,  for  the  proponent  and  respondent. 

M.  C.  Blake,  for  the  absent  and  minor  heirs. 

Lloyd  and  Wood,  for  certain  heirs. 

Paterson,  J.  The  document  which  was  admitted  to  pro- 
bate in  this  proceeding  is  wholly  in  the  handwriting  of  Mrs. 
Shillaber,  deceased.  The  third  clause  of  the  will  reads  as 
follows:  "I  give  and  bequeath  to  my  said  executor  my  silver- 
ware, jewelry,  paintings,  organ,  clothing  of  every  description, 
carriage,  library,  has  relievos,  bronzes,  statuary,  excepting  my 
three  large  pieces,  viz.,  'Delilah,*  'Saul,'  and  'Lost  Pleiad,' 
and  request  him  to  dispose  of  the  same  in  the  manner  speci- 
fied in  my  letter  to  him  of  this  date."  After  the  execution  of 
this  will,  she  dictated  a  letter  to  Carroll  Cook,  Esq.,  named  in 
her  will  as  executor  thereof.  This  letter  is  in  the  handwrit- 
ing of  Mr.  Cook,  but  is  signed  by  the  deceased.  It  commenced 
as  follows:  — 

"San  Francisco,  Cal.,  September  8,  1884. 
"To  Carroll  Cook,  Esq.,  San  Francisco,  Cal. 

'^  My  Dear  Nephew, — In  my  will,  which  I  have  this  day 
executed,  I  have  left  certain  personal  property  to  you  to  be 
disposed  of  by  you  as  I  should  by  letter  direct.  I  desire  the 
following  disposition  made  thereof,  viz.,"  etc.  (Here  follow 
directions  for  disposition  of  the  articles  above  named.) 

The  court  found,  and  the  finding  is  supported  by  evidence, 
that  the  letter  was  dictated  and  signed  after  the  execution 
of  the  will.    Upon  the  objection  that  the  letter  was  not  in 
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existence  at  the  time  of  the  execution  of  the  will,  it  was  ex- 
cludetl,  and  the  document,  which  is  wholly  in  the  handwrit- 
ing of  Mrs.  Shillaber,  was  admitted  to  probate.  It  is  claimed 
by  appellant  that  the  two  documents  were  designed  to  con- 
Btitute  one  instrument;  that  they  are  such  in  law,  and  as  they 
are  not  wholly  in  the  handwriting  of  the  deceased,  they  do  not 
constitute  a  valid  olographic  will. 

All  the  authorities  to  which  our  attention  has  been  called 
agree  that  any  paper  may  be  referred  to,  and  may  be  a  part 
of  the  will,  if  such  paper  be  in  existence  at  the  time  of  the 
execution  thereof.  If  the  will  be  duly  executed  and  attested, 
the  paper  referred  to,  whether  attested  or  not,  will  become  a 
part  of  the  will,  if  it  be  already  in  existence,  and  is  clearly 
described  and  identified.  The  identification  must  be  by  a 
description  given  of  the  paper  in  the  will.  In  the  case  at  bar, 
the  letter  referred  to  was  not  in  existence  at  the  time  of  the 
execution  of  the  will.  It  has  been  held  that  "a  reference  in 
a  will  may  be  in  such  terms  as  to  exclude  parol  testimony,  as 
where  it  is  to  papers  not  yet  written,  or  where  the  description 
is  so  vague  as  to  be  incapable  of  being  applied  to  any  instru- 
ment in  particular;  but  the  authorities  seem  clearly  to  estab- 
lish that  where  there  is  a  reference  to  any  written  document, 
described  as  then  existing  in  such  terms  that  it  is  capable  of 
being  ascertained,  parol  evidence  is  admissible  to  ascertain  it, 
and  the  only  question  then  is,  whether  the  evidence  is  suffi- 
cient for  the  purpose":  Allen  v.  Maddox,  11  Moore  P.  C.  C. 
454.  We  think  that,  under  the  evidence  and  the  language  of 
the  will,  the  letter  was  properly  excluded. 

It  is  claimed  that  without  the  letter  the  will  is  incomplete, 
for  only  through  the  letter  can  the  beneficiaries  therein  named 
make  title  to  the  bequests  provided  for  them.  We  think,  how- 
ever, that  the  will,  being  efifective  in  other  parts,  was  properly 
admitted  to  probate,  although  the  bequests  named  in  the  third 
article  above  quoted  be  void  for  uncertainty:  George  v.  George, 
47  N.  H.  45;  Brown  v.  Bendell,  L.  R.  21  Ch.  Div.  667.  The 
property  named  in  the  third  article  is  evidently  but  a  small 
part  of  the  estate.  It  is  all  personal  property,  and  intestacy 
as  to  any  portion  of  the  estate  should  be  avoided  if  possible. 
Our  code  provides  that  "  of  two  modes  of  interpreting  a  will, 
that  is  to  be  preferred  which  will  prevent  a  total  intestacy." 
It  is  not  clear  that  the  will  without  the  letter  is  incomplete. 
It  has  been  held  that  as  to  personal  property,  a  document  like 
this  letter,  although  not  entitled  to  probate  as  a  part  of  the 
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will,  is  BufficieDt  to  enable  the  beneficiaries  named  in  it  to 
proceed  in  a  court  of  equity  after  the  property  is  distributed  to 
the  executor  under  a  clause  of  the  will  similar  to  that  quoted 
above,  to  compel  the  executor  to  execute  the  trust  in  accord- 
ance with  the  directions  contained  in  the  letter:  In  re  Fleet- 
wood, L.  R.  15  Ch.  Div.  594. 
Judgment  and  order  affirmed. 


Paper  mat  be  Referred  to  in  Will  Ain>  Mask  a  Past  thsbxov:  Se* 
Ford  V.  Ford,  ante,  p.  117. 


Loughborough  v.  MoNevin. 

[74  Califobnia,  250.] 

Lien  of  Pledgee  is  Extinguished  by  a  Valid  Tender  to  him  of  th« 
amount  due  and  his  refusal  to  accept  it. 

Pledgee  is  GtnLTY  of  Conversion  if  He  Declines  to  Aoobpt  a  Valid 
Tender  of  the  amount  due  him,  and  thereafter  refuses  a  demand  made 
on  him  to  surrender  the  pledged  property  to  the  person  entitled  thereto. 
This  conversion,  heing  wrongful,  extinguishes  the  pledgee's  lien. 

Tender  of  Amount  Due  Pledgee  is  not  Vitiated  by  a  demand  made  at 
the  same  time  for  the  surrender  of  the  pledged  property. 

Tender  of  Amount  Due  Pledgee  may,  under  the  Civil  Code  of  California, 
be  made  after  the  debt  becomes  due,  although  demand  for  the  payment 
of  the  debt  has  been  before  made  and  refused,  if  accompanied  with  an 
offer  to  pay  the  interest  which  has  accrued. 

Plea  of  Tender  is  Sufficient  though  the  Money  is  not  Brought  into 
Court. 

Refusal  to  Deliver  Pledged  Stock  to  the  Pledgor's  Assignee  is  not 
Justified  by  its  Attachment  under  a  writ  against  such  pledgor,  sub- 
sequent to  such  assignment. 

Pledgee  is  Answerable  for  Depreciation  in  Value  of  Pledged  Prop- 
erty after  he  has  refused  to  accept  a  valid  tender  of  the  debt,  and  a  de- 
mand for  the'possession  of  the  property;  and  this  is  equally  true  whether 
an  action  is  brought  against  him  aa  for  a  conversion,  or  a  bill  is  filed 
against  him  to  redeem  from  the  pledge. 

Trover  is  the  Usual  Action  to  Enforce  a  Redemption  of  a  Pledge. 

Intervention.  —  Assignee  Pendente  Lite  from  One  of  the  Defend- 
ants of  the  latter 's  interest  in  pledged  stocks,  and  of  his  claim  for  dam- 
ages for  their  conversion,  —  the  suit  being  to  foreclose  the  pledgee's 
lien,  —  may  be  allowed  to  intervene  for  the  purpose  of  asserting  such 
interest  and  claim  for  his  own  benefit. 

Action  commenced  by  Eugene  Casserly  against  Henry  P. 
McNevin,  Teresa  E.  McNevin,  and  L.  P.  Drexler,  to  have  an 
account  taken  of  the  amount  due  Casserly  from  Henry  P.  Mc- 
Nevin, and  for  which  certain  stocks  were  held  in  pledge,  and 
to  have  such  stocks  sold  to  pay  such  amount.    J.  F.  Eagan 
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was  allowed  to  intervene,  and  judgment  was  entered  in  his 
favor  and  against  Casserly,  on  the  facts  shown  in  the  opinion. 
Casserly  afterwards  died,  and  the  further  prosecution  of  the 
action  was  in  the  name  of  Loughborough  as  his  administrator. 

WiUon  and  Wilson^  and  S.  M.  Wilson,  for  the  appellant. 

D.  L.  Smoot,  Ogden  Hiles,  M.  N.  Stone,  and  B.  B.  Newman, 
for  the  respondents. 

Thornton,  J.  The  judgment  and  order  appealed  from  are 
affirmed  for  the  reasons  given  in  the  decision  by  Department 
Two,  filed  June  27,  1887. 

The  following  is  the  opinion  of  Department  Two,  above  re- 
ferred to:  — 

Thornton,  J.  The  plaintiff's  intestate,  some  time  prior  to 
October,  1876,  lent  defendant,  Henry  P.  McNevin,  a  sum  of 
money,  for  which  he  received  as  security  some  shares  of  stock. 
On  the  19th  of  July,  1877,  McNevin  assigned  to  defendant 
L.  P.  Drexler  his  interest  in  the  stock  above  mentioned,  in 
consideration  that  Drexler  would  assume  the  payment  of  his 
debts  due  to  Casserly  on  said  stock.  This  assignment  Drexler 
accepted,  and  on  the  21st  of  the  same  month  informed  Cas- 
serly of  such  assignment.  On  receiving  this  notice,  Casserly, 
on  the  same  day,  declared  his  willingness  to  deliver  the  stock 
to  Drexler  upon  receiving  the  money  secured  by  it.  On  the 
22d  of  September,  1877,  Drexler  made  a  legal  tender  to  Cas- 
serly of  the  amount  due  to  him  on  the  stock,  and  demanded  a 
delivery  of  it.  Casserly  made  no  objection  to  the  tender,  ad- 
mitted that  it  was  correct  and  sufficient,  but  refused  to  accept 
the  money  and  deliver  the  stock,  on  the  ground  that  process 
of  garnishment  in  the  matter  of  an  order  for  money  against 
Henry  P.  McNevin  in  favor  of  defendant  Teresa  E.  McNevin 
had  been  served  on  him  on  September  1,  1877.  On  the  28th 
of  September,  1877,  six  days  after  the  tender  was  made  and 
refused,  this  action  was  commenced  by  Casserly.  Henry  P. 
McNevin,  Teresa  E.  McNevin,  and  Drexler  were  made  defend- 
ants to  the  action.  The  object  of  the  action  was  to  have  an 
account  taken  of  the  amount  due  by  McNevin  to  him,  that 
the  money  found  due  him  be  adjudged  to  be  paid  him  by 
Teresa  E.  McNevin  or  Drexler,  as  either  shall  be  found  en- 
titled thereto,  and  in  default  of  payment,  that  the  defendants  , 
be  foreclosed  of  all  right  of  redemption,  etc.,  for  a  sale,  etc. 
H.  P.  McNevin  answered,  stating  that  be  had,  on  the  19th  of 
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July,  1877,  sold  and  assigned  the  stock  to  Drexler  in  good 
faith,  for  the  consideration  of  eleven  thousand  dollars,  paid 
him  by  his  vendee.  T.  E.  McNevin  answered,  denying  that 
Drexler  ever  purchased  the  stock  of  Henry  P.  McNevin,  denied 
that  there  was  due  to  Casserly  from  H.  P.  McNevin  any  sum  < 
greater  than  $9,837.27,  secured  as  above  mentioned,  and  stated ' 
that  she  claimed  a  lien  upon  the  stock  under  executions  issued 
in  the  action  brought  by  her  against  Henry  P.  McNevin,  by 
means  of  which  the  stock  was  attached.  The  executions 
mentioned  were  issued  on  orders  made  in  the  action  just  above 
mentioned.  In  the  same  action  an  order  was  made,  which 
was  served  on  Casserly  on  the  sixteenth  day  of  September, 
1877,  directing  him  not  to  pay  over  or  transfer  any  property 
held  by  him  belonging  to  H.  P.  McNevin. 

Drexler,  in  his  answer,  set  up  the  assignment  to  him,  the 
notification  to  Casserly  of  this  assignment,  the  tender  to  Cas- 
serly and  its  refusal  by  him,  as  they  are  set  forth  herein,  and 
averred  his  willingness  and  readiness  to  pay,  and  then  oflfered 
to  pay  into  court  the  amount  due  Casserly,  as"  the  court  should 
direct,  upon  Casserly'e  delivering  to  him  the  stock  held  by 
him  as  security. 

J.  F.  Eagan,  on  the  18th  of  February,  1879,  filed  a  com- 
plaint in  intervention,  in  which  he  averred  an  assignment  to 
him  by  Drexler  of  the  stock  held  by  Casserly  as  security,  and 
also  of  all  claim  for  damages  by  Drexler  for  the  conversion  of 
the  stock  thereinafter  mentioned.  He  then  goes  on  to  aver 
the  facts  showing  a  conversion  by  Casserly,  which  are  the 
facts  above  set  forth  by  Drexler  in  his  answer,  and  the  further 
fact  that  Casserly  refused,  upon  the  tender  made  him  in  Sep- 
tember, 1877,  to  accept  the  said  amount  tendered,  and  deliver 
the  stock  to  Drexler.  Casserly  demurred  to  the  complaint  of 
Eagan,  which  was  overruled.  He  then  answered  the  com- 
plaint last  mentioned,  denying  the  conversion  averred. 

The  cause  was  tried,  and  judgment  rendered  against  Cas- 
serly in  favor  of  Eagan  for  the  sum  of  $15,225  and  costs. 
Casserly  moved  for  a  new  trial,  which  was  denied.  This  ap- 
peal is  prosecuted  from  the  judgment  and  order  above  men- 
tioned. 

Casserly  held  the  stock  as  a  pledge.  He  so  states  in  his 
complaint;  and  under  section  2924,  Civil  Code,  having  it  in 
his  possession,  as  it  was  personal  property,  it  was  a  pledge, 
whether  the  title  passed  to  him  or  not. 

The  lien  of  a  pledgee  is  extinguished  when  a  tender  of  the 
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amount  due  on  the  debt  is  made  according  to  law,  and  its  re- 
fusal by  the  pledgee:  McCalla  v.  Clark,  55  Ga.  63;  Ratcliff  v. 
Vance,  2  Mill  Const.  239.  Upon  such  tender  being  made  and 
refused,  the  pledgor  is  entitled  to  the  property  pledged,  and 
certainly  when,  on  or  after  Buch  tender,  a  demand  is  made  for 
the  pledge,  which  is  refused,  a  conversion  takes  place:  See 
cases  just  above  cited.  The  refusal  to  deliver  the  pledged 
property  on  demand  is  an  exercise  of  dominion  over  the  prop- 
erty of  another  in  defiance  of  the  other's  right,  which  is  a  con- 
version: Dodge  v.  Meyer,  61  Cal.  420, 421.  Such  conversion  is 
wrongful,  and  extinguishes  the  lien,  under  section  2910,  Civil 
Code:  See  Rodgers  v.  Grothe,  58  Pa.  St.  414;  Davis  v.  Bigler, 
62  Id.  242;  Lawrence  v.  Maxwell,  53  N.  Y.  19. 

"Was  the  tender  in  this  case  made  in  accordance  with  law? 
It  was  of  the  whole  amount — principal  and  interest — due  to 
Casserly.  The  demand  made  at  the  same  time  that  the  stock 
pledged  be  delivered  to  him,  conceding  it  to  be  a  condition, 
was  one  which  he  had  a  right  to  impose,  as  it  was  concurrent 
with  the  payment  of  the  money  in  accordance  with  Casserly's 
promise  in  his  letter  of  July  21,  1877,  to  Latham  and  King, 
the  agents  of  Drexler,  that  on  payment  of  the  money,  he 
would  transfer  the  stock,  which  latter  was  communicated  by 
Latham  and  King  to  Drexler.  The  announcing  of  such  con- 
dition did  not  vitiate  his  tender.  It  is  so  declared  in  section 
1498,  Civil  Code:  See  Wheelock  v.  Tanner,  39  N.  Y.  481. 

The  tender  was  made  in  time.  The  code  (sec.  1490,  Civ. 
Code)  provides  that  where  an  obligation  fixes  the  time  for  its 
performance,  an  offer  of  performance  must  be  made  at  that 
time,  within  reasonable  hours,  and  not  before  nor  afterward. 
But  where  an  obligation  does  not  fix  the  time  of  performance, 
an  offer  of  performance  may  be  made  at  any  time  before  the 
debtor,  upon  a  reasonable  demand,  has  refused  to  perform: 
Civ.  Code,  sec.  1491.  The  obligation  of  McNevin  was  to  repay 
the  advances  after  a  reasonable  time,  whenever  he  should  be 
thereunto  requested  by  the  plaintiff*.  This  was  averred  in  the 
wmplaint,  and  not  denied  in  the  answer.  The  time  of  per- 
formance was  not  then  fixed  by  the  obligation.  A  request  to 
pay,  which  is  tantamount  to  a  demand,  was  made  by  Cas- 
serly of  McNevin  on  or  about  the  26th  of  June,  1877,  and 
refused.  The  tender  could  not  have  then  been  made  after  this 
demand  except  for  section  1492,  Civil  Code,  which  provides  as 
follows:  — 

"  Where  delay    in   performance  is  capable  of  exact  and 


Dec.  1887.]         LouaHBORouGH  v.  McNevin.  439 

entire  compensation,  and  time  has  not  been  expressly  de- 
clared to  be  of  the  essence  of  the  obligation,  an  offer  of 
performance,  accompanied  with  an  offer  of  such  compensa- 
tion, may  be  made  at  any  time  after  it  is  due,  but  without 
prejudice  to  any  rights  acquired  by  the  creditors,  or  by  any 
other  person  in  the  mean  time." 

We  are  of  opinion  that  the  tender  is  good  under  this  last 
section,  as  the  interest  offered  was  compensation  for  the  delay. 

It  is  said  that  the  plea  of  tender  by  Drexler  is  insufficient, 
for  the  reason  that  he  did  not  bring  the  money  into  court. 
We  think  the  plea  is  sufficient  without  bringing  the  money 
into  court.  This  is  so  held  in  Kortright  v.  Cady,  21  N.  Y. 
343,  354,  366;  78  Am.  Dec.  145.  The  authorities  referred  to 
in  the  cases  just  cited  in  the  opinions  of  Davis,  J.,  and  Com- 
stock,  C.  J.,  sustain  this  rule.  The  plea  here  is  in  accordance 
with  section  1495,  Civil  Code,  and  it  is  expressly  provided  by 
section  1504,  Civil  Code,  that  an  offer  of  payment  duly  made, 
though  the  title  to  the  thing  offered  be  not  transferred  to  the 
creditor,  stops  the  running  of  interest  on  the  obligation,  and 
has  the  same  effect  upon  all  its  incidents  as  a  performance 
thereof.  One  of  these  incidents  is  the  discharge  or  extinction 
of  the  lien.  The  rule  laid  down  in  Kortright  v.  Cady  is  the 
same:  21  N.  Y.  853,  366;  78  Am.  Dec.  145. 

The  tender  was  not  objected  to  by  Casserly  when  made. 
The  lien  having  been  extinguished,  Drexler  was  entitled  to 
the  possession  of  the  stock.  Casserly  then  had  no  right  to 
withhold  it  from  Drexler. 

We  cannot  see  how  an  attachment  by  Teresa  McNevin,  a 
third  person,  with  whom  Drexler  had  no  connection  or  privity, 
could  justify  the  plaintiff's  intestate  in  his  detention  of  the 
stock. 

The  stock  was  the  property  of  Drexler  when  it  was  attached, 
subject  to  the  lien  for  the  debt  due  to  Casserly,  and  the  attach- 
ment of  it  as  the  property  of  H.  P.  McNevin  gave  him  no  right 
to  detain  it  from  Drexler,  when  a  proper  tender  had  been  made 
and  refused. 

The  answer  of  Drexler  was  in  effect  an  action  to  redeem. 
In  such  action,  whether  the  right  is  enforced  by  an  action  of 
'  trover  or  by  a  bill  pure  and  simple  to  redeem,  the  pledgee  will 
be  responsible  to  the  pledgor  for  depreciation  in  the  value  of 
the  pledged  property,  after  a  tender  of  the  amount  due  and 
the  refusal  by  the  pledgee:  Griswold  v.  Jackson^  2  Edw.  Cb. 
461;  Jackson  v.  Griswold,  4  Hill,  522;  Hathaway  v.  Fall  River 
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National  BanJc,  131  Mass.  14;  HancocJc  v.  FranUin  Ins.  Co.y 
114  Id.  155.  Eagan's  complaint  in  intervention  set  forth  the 
right  to  redeem,  as  well  as  did  the  answer  of  Drexler,  and  in 
fact  more  fully  by  stating  a  case  of  conversion.  The  action 
of  trover  is  a  very  usual  mode  of  enforcing  a  redemption  of  a 
pledge:  See  Jones  on  Pledges,  sec.  561. 

We  are  of  opinion  that  the  complaint  in  intervention  by 
Eagan  was  regular  and  within  the  statute:  Code  Civ.  Proc., 
sec.  386. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed.  

LiEK  IS  ExTTRGUiSHED  BT  Valid  Tbnder:  See  note  to  Moynahan  v.  JHoora, 
77  Am.  Deo.  489-491,  where  the  whole  subject  of  tenders  is  discussed. 

Valid  Tendeb  Ektitles  Pledoob  to  Rktubn  ov  Pbofebtt  PLSDaiDi 
Bryson  v.  Rayner,  90  Am.  Dec.  69,  and  note. 


"Waggle  v.  Woethy. 
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DisoHABGE  IN  INSOLVENCY  OR  Bankruftct,  17  NOT  Pleadid,  is  Waived. 
If  pleaded,  but  disregarded  by  the  court,  and  judgment  entered  against 
the  insolvent,  it  is  conclusive  of  his  liability  while  it  remains  in  force, 
although  the  debt  on  which  it  was  founded  may  have  existed  bef(»«  the 
petition  iu  insolvency  or  bankruptcy  was  filed. 

A  Homestead  Declaration,  Filed  while  the  Claimant  elas  Another 
Homestead  duly  selected,  and  never  abandoned,  is  void.  The  fact  that 
the  first  homestead  was  sold  under  execution  and  surrendered  to  the  pur« 
chaser  is  immaterial,  because,  such  sale  being  void,  the  homestead  right 
is  in  no  way  affected  thereby. 

Pabtt  cannot  have  Two  Homesteads  at  the  Same  Time;  and  if  he  at* 
tempts  to  acquire  a  second  while  the  first  is  in  force,  the  second  is  T<^d, 
and  subject  to  judgment  liens. 

Nourse  and  Churchy  and  Oeorge  A.  Noune^  for  the  appel- 
lants. 

Terry  and  Terry^  for  the  respondent. 

Hayne,  C.  This  is  an  action  upon  a  covenant  against  en* 
cumbrances  implied  by  statute,  from  the  use  of  the  word 
"grant"  in  a  conveyance  of  real  property:  Civ.  Code,  sec.  1113. 
The  conveyance  was  made  on  July  5,  1884.  The  breach  al- 
leged is,  that  the  property  was,  at  the  date  of  the  deed,  subject 
to  the  lien  of  a  judgment  "suffered"  by  the  vendor  for 
$840.80,  docketed  on  the  21st  of  March,  1884,  under  which 
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the  property  was  sold  and  subsequently  redeemed  by  the 
plaintiflf.  The  cause  was  submitted  on  briefs;  but  no  brief  for 
respondent  is  on  file.  So  far  as  we  can  gather,  the  defenses  were 
two,  viz.:  1.  That  on  February  12,  1884,  the  vendor  had  filed 
her  petition  in  insolvency,  and  received  her  discharge  from 
such  claims  as  existed  at  the  date  of  filing  her  petition;  and 
2.  That  the  property  was  the  homestead  of  the  vendor,  and 
therefore  was  not  subject  to  the  lien  of  the  judgment.  The 
court  below  gave  judgment  for  the  defendants,  and  the  plain- 
tiff appealed. 

1.  The  discharge  in  insolvency  could  onlyafiect  such  debts 
as  existed  at  the  time  of  the  filing  of  the  petition,  viz.,  on 
February  12,  1884  (Ins.  Act,  sec.  51),  and  this  is  all  that  the 
discharge  in  question  purported  to  do.  The  claim  arising 
from  the  breach  of  a  covenant  made  subsequently  was  not 
afiected  by  it. 

It  may  be  that  the  debt  upon  which  the  judgment  against 
the  vendor  was  obtained  was  within  its  operation.  But  that 
matter  was  concluded  by  the  judgment.  If  the  discharge 
was  not  pleaded  in  that  action,  it  was  waived.  If  it  was 
pleaded,  and  disregarded  by  the  court,  the  judgment,  however 
erroneous,  was  not  void,  and  is  not  subject  to  collateral  attack. 
The  defendants  cannot  retry  that  action  here. 

2.  The  homestead  claimed  by  the  defendants  to  have  pre- 
vented the  lien  of  the  judgment  from  attaching  to  the  prop- 
erty was  declared  on  June  1,  1881.  To  show  the  invalidity  of 
this  alleged  homestead,  the  plaintifi"  proved  that  the  vendor 
had  declared  a  homestead  on  other  land  on  March  21,  1873. 
And  in  reply,  the  defendants  proved  that  this  last-mentioned 
homestead  had  (previously  to  the  declaration  of  the  other 
homestead)  been  levied  upon  and  sold  under  two  judgments 
rendered  by  a  justice  of  the  peace.  In  relation  to  this  the 
vendor  testified  as  follows:  "  Immediately  after  the  sale  of  my 
first  homestead,  the  purchaser,  Jacobs,  demanded  possession 
of  me,  and  as  I  was  poor  and  dreaded  a  lawsuit,  I  gave  up 
possession,  and  moved  ofi"  the  land.  Jacobs  went  into  posses- 
sion, and  since  that  time  I  have  claimed  no  interest  in  the 
said  land  embraced  in  my  first  homestead." 

But  so  far  as  this  record  shows,  the  sale  to  Jacobs  was  of  no 
effect.  A  homestead  is  exempt  from  execution;  and  if  the 
land  was  worth  more  than  five  thousand  dollars  (which  does 
not  appear),  the  proceedings  provided  by  the  code  for  ad- 
measuring the  excess  (Civ.  Code,  sees.  1245  et  seq.)  should 
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have  been  taken.  This  not  having  been  done,  the  attempted 
sale  was  void.  The  homestead  still  existed,  and  was  not 
abandoned  by  the  claimants  moving  off  the  premises.  In 
this  state,  "a  homestead  can  be  abandoned  only  by  a  declara- 
tion of  abandonment,  or  a  grant  thereof,  executed  and  ac- 
knowledged," etc.:  Civ.  Code,  sec.  1243.  It  results  that  the 
first  homestead  was  a  valid  and  subsisting  homestead  at  the 
time  the  second  was  attempted  to  be  declared.  A  party  can- 
not have  two  homesteads;  and  if  he  attempts  to  acquire  a 
second  while  the  first  is  in  force,  the  second  is  void. 

The  second  "homestead"  being  void  did  not  prevent  the 
lien  of  the  judgment  from  attaching  to  the  land  conveyed  to 
the  plaintiff. 

We  therefore  advise  that  the  order  denying  a  new  trial  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  denying  a  new  trial  is  reversed,  and  cause  re- 
manded for  a  new  trial. 

DiscHABGE  IN  INSOLVENCY  MUST  BB  PLEADED:  EolUster  V,  Abbott,  64  Am. 
Dec.  342,  and  note. 

Party  cannot  Lawfcllt  Hold  Two  Homesteads  at  One  Time:  Kae$ 
V.  Gross,  1  Am.  St.  Rep.  767,  and  note. 


SuTEo  V.  Pettit. 

[74  California,  882.J 

MxTNiciPAL  Bonds  Issued  in  Excess  ov  the  Numbeb  and  Amount  au- 
thorized by  law  are  void. 

Ir  Municipal  Bonds  akb  Issued  wrrHOxrr  Ant  Authoritt,  there  can  be 
no  honajide  holding  of  them,  nor  can  there  be  any  estoppel  or  ratifica- 
tion which  will  preclude  the  municipality  or  its  officers  from  denying 
their  validity.  Hence  the  action  of  the  board  of  supervisors  (when  they 
are  county  bonds)  ordering  them  to  be  redeemed  is  of  no  consequence. 

Those  Who  Conteact  with  Municipal  Corpobationh  are  bound  to  know 
the  extent  of  the  powers  of  their  officers. 

J.  N.  Turner  and  J.  R.  Patton,  for  the  appellant. 

/.  M.  Wilcozon,  for  the  respondents. 

McFarland,  J.     This  is  an  appeal  from  a  judgment  of  the 
superior    court  of   San  Luis  Obispo  County,  rendered  on  a 
writ  of  mandamus,  commanding  the  appellant  to  pay  to  the 
respondents  certain  bonds  alleged  to  have  been  issued  by  said  ' 
county. 
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The  legislature,  by  an  act  passed  April  4,  1870,  which  was 
ttmended  by  an  act  passed  March  14,  1872,  authorized  the 
board  of  supervisors  of  the  county  of  San  Luis  Obispo  to  issue 
bonds  of  said  county,  "not  exceeding  in  the  aggregate  the  sura 
of  forty  thousand  dollars,"  for  the  purpose  of  erecting  a  court- 
house: Stats.  1869-70,  p.  816;  Stats.  1871-72,  p.  369.  The 
act  provides  what  interest  the  bonds  should  bear,  and  when 
they  should  be  payable,  and  that  they  should  be  "of  such  de- 
nominations respectively  as  the  board  shall  order."  It  is  also 
provided  that  the  clerk  of  the  board  should  keep  a  register  of 
the  date  and  number  of  each  bond  issued,  and  the  amount 
realized  from  the  sale  thereof,  with  the  name  of  the  purchaser. 
Two  copies  of  said  register  were  required  to  be  made  by  the 
clerk,  one  to  be  kept  in  the  oflBce  of  the  county  auditor,  and 
the  other  in  the  office  of  the  county  treasurer.  The  bonds 
were  to  be  issued  from  time  to  time  as  the  work  on  the  court- 
house progressed. 

The  board  determined  that  the  bonds  should  be  of  the 
denomination  of  one  hundred  dollars,  and  accordingly  four 
hundred  bonds  were  issued  and  numbered  consecutively 
from  1  to  400,  which  of  course  amounted  to  forty  thousand 
dollars,  the  whole  amount  allowed  by  the  act.  But  twenty 
additional  bonds  were  issued,  numbered  from  401  to  420, 
which  were  over-issues,  and  entirely  unauthorized  by  the  act. 
These  twenty  last-named  bonds  were  purchased  by  respond- 
ent for  a  valuable  consideration  before  maturity,  and  in  the 
ordinary  course  of  business,  and  are  the  subject  of  this  litiga- 
tion. They  were  in  form  negotiable.  Interest  was  paid  on 
them  for  several  years.  On  the  first  day  of  January,  1880 
they  were  outstanding  and  unpaid. 

Subdivision  14  of  section  25  of  the  county  government  act 
(Stats.  1883,  p.  305)  provides  that  "the  board  of  supervisors 
of  any  county  having  an  outstanding  indebtedness,  on  the 
first  day  of  January,  1880,  evidenced  by  bond  or  warrants 
thereof,"  may  fund  or  refund  the  same,  or  may  pay  them  with 
the  proceeds  of  the  sale  of  new  bonds  issued  for  that  purpose. 
In  supposed  accordance  with  this  provision,  the  board  of  super- 
visors of  San  Luis  Obispo  County,  on  May  4,  1885,  ordered 
that  the  whole  of  said  four  hundred  and  twenty  court-house 
bonds,  amounting  to  forty-two  thousand  dollars,  together  with 
ten  thousand  dollars  of  road-repair  bonds,  be  redeemed  and 
paid  with  the  proceeds  of  the  sale  of  fifty-two  thousand  dol- 
lars' worth  of  new  bonds.     The  new  bonds  were  issued  and 
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sold,  realizing  over  fifty-two  thousand  dollars.  The  appellant 
(treasurer)  paid  all  of  said  court-house  bonds,  numbered  from 
1  to  400,  but  refused  to  pay  the  said  twenty  bonds  held  by 
respondents,  numbered  from  401  to  420.  And  from  the  judg- 
ment of  the  superior  court  commanding  him  to  pay  them,  the 
treasurer  appeals. 

There  is  a  line  of  judicial  decisions  in  cases  where  the  va- 
lidity of  municipal  bonds  depended  on  the  happening  of  some 
precedent  contingency  of  fact,  and  the  question  was,  whether 
the  oflScers  executing  the  bonds  were  vested  with  the  discretion 
or  power  to  determine  if  the  contingency  had  happened.  For 
instance,  when  municipal  officers  have  been  authorized  to  issue 
bonds  in  aid  of  railroads,  after  a  proposition  to  issue  them 
shall  have  been  adopted  by  the  people  at  an  election,  the 
question  has  frequently  arisen  whether  the  officers  had  power 
to  determine  that  such  election  had  been  properly  held,  and 
whether  a  recital  of  that  fact  on  the  face  of  the  bonds  was 
binding  on  the  municipality.  And  on  such  questions  the  de- 
cisions of  courts  have  not  been  uniform.  (The  subject  will  be 
found  fully  discussed  and  authorities  cited  and  quoted  in  the 
last  few  pages  of  volume  1  of  Dillon  on  Municipal  Corpora- 
tions.) But  no  such  question  arises  in  the  case  at  bar.  The 
validity  of  the  bonds  issued  under  the  act  of  April  4,  1870, 
did  not  depend  upon  any  fact — any  matter  in  -pais — to  be  de- 
termined by  the  supervisors.  The  power  to  issue  the  bonds, 
and  the  limitation  of  that  power,  depend  wholly  upon  the 
language  of  the  act  itself,  and  not  upon  any  extrinsic  contin- 
gency. There  was  nothing  left  to  the  discretion  of  the  officers, 
as  in  the  case  of  Porter  v.  Haight,  45  Cal.  631,  nor  was  there 
any  authority  to  do  what  "might  appear  to  them  advan- 
tageous to  the  county,"  as  in  Nevada  Bank  v.  SteinmitZj  64 
Id.  301. 

Neither  can  the  doctrine  of  estoppel,  or  of  ratification,  or 
of  bona  fide  holding,  be  successfully  invoked  by  respondents. 
Those  doctrines  can  be  invoked  against  municipal  corpora- 
tions— if  at  all — only  in  cases  of  informality,  irregularity, 
etc.,  on  the  part  of  an  authorized  agent:  Dillon  on  Municipal 
Corporations,  3d  ed.,  sees.  457,  463,  511-553,  and  cases  cited. 
"  Where  there  is  a  total  want  of  authority  to  issue  municipal 
bonds,  there  can  be  no  bona  fide  holding  of  them  ":  Town  of 
East  Oakland  v.  Skinner,  94  U.  S.  255.  It  is  clear — in  this 
state  at  least — that  the  issuance  of  bonds  is  not  within  the' 
scope  of  the  general  and  ordinary  powers  of  a  board  of  super- 
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visors,  and  that  such  bonds  can  be  legally  issued  only  by  vir- 
tue of  express  authority  of  the  legislature:  Dillon  on  Municipal 
Corporations,  sees.  485,  507,  and  cases  there  cited;  Lindon  v. 
Case,  46  Cal.  172;  Wallace  v.  Mayor  of  San  Jose,  29  Id.  181; 
El  Dorado  County  v.  Davidson,  30  Id.  521;  Robinson  v.  Super- 
visors of  Sacramento  County,  16  Id.  208;  Foster  v.  Coleman,  10 
Id.  281;  People  v.  Supervisors  of  El  Dorado  County,  11  Id.  170. 
The  bonds  in  question,  therefore,  were  issued  without  any  au- 
thority at  all,  and  are  wholly  void.  And  the  action  of  the 
board  of  May  4,  1885,  ordering  these  bonds  to  be  redeemed, 
was,  of  course,  of  no  value.  The  character  of  one  void  act  of 
public  oflQcers  cannot  be  changed  by  a  second  void  act  of  the 
same  officers,  declaring  the  first  act  to  be  valid. 

It  is  quite  probable  that  the  respondents  paid  full  par  value 
for  these  bonds,  and  that  they  will  lose  their  money.  But 
"  those  who  contract  with  a  municipal  corporation  are  bound 
to  know  the  extent  of  the  power  of  its  officers":  Wallace  v. 
Mayor  of  San  Jose,  supra.  Respondents  would  have  discov- 
ered the  worthlessness  of  the  bonds  upon  the  slightest  inquiry. 
At  all  events,  hard  cases  cannot  be  allowed  to  make  bad  law. 
An  over-issue  of  twenty  thousand  dollars  would  have  been  no 
less  valid  than  the  over-issue  of  two  thousand  dollars;  and 
any  other  rule  would  put  the  people  of  a  county  in  the  com- 
plete power  of  careless  or  unscrupulous  public  officers. 

The  judgment  of  the  superior  court  is  reversed,  with  direc- 
tion to  dismiss  the  proceeding. 

Defenses  to  Actions  upon  Municipal  Bonds  is  the  subject  of  the  note  to 
De  Vo8s  V.  Richmond,  98  Am.  Dec.  664  et  seq.,  where  the  questions  involved 
in  the  principal  case  are  fully  discussed. 

Peesons  Dealing  with  Municipal  Corpohations  ark  Bound  to  Know 
the  extent  of  the  powers  of  their  officers:  Clark  v.  Des  Moines,  87  Am.  Dec. 
423. 


Weidekind  v.  Tuolumne  Watee  Company. 

[74  California,  886.J 

Chanoinq  of  Sides  by  an  Attorney  at  Law  Who  has  Represented 
One  op  the  LmoANTs  at  a  former  trial  of  the  canse  ought  not  to  be  per- 
mitted by  the  court;  and  if  permitted,  this  is  an  irregularity  on  account 
of  which  a  new  trial  should  be  granted. 

Failure  of  Client  to  Pay  his  ArroRNEY  for  Services  Rendered  tn 
THE  Case  will  not  justify  the  latter  in  appearing  at  subsequent  stages  of 
the  cause  as  attorney  for  the  adverse  party. 

Frank  W.  Street,  for  the  appellant. 

Edwin  A.  Rodgers,  for  the  respondent. 
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FooTE,  C.  This  is  an  action  to  recover  damages  alleged  to 
have  been  done  to  the  plaintiff's  mining  claim,  as  is  asserted, 
by  the  negligence  of  the  defendant,  which  eventuated  in  the 
breaking  of  a  dam,  and  the  overflow  of  the  water  which  it  had 
confined. 

The  jury  trying  the  cause  returned  a  verdict  for  the  defend- 
ant, upon  which  the  court  rendered  judgment,  from  which,  and 
an  order  overruling  a  motion  for  a  new  trial,  the  plaintiff  has 
appealed. 

The  plaintiff  assigns  for  error,  that  the  court,  against  his 
objection,  allowed  an  attorney  and  counselor  at  law  who  had 
formerly  acted  for  plaintiff  in  this  very  case,  when  it  was  pre 
viously  tried,  to  appear  and  act  on  behalf  of  the  defendant  on 
the  trial  of  the  cause  last  had.  That  attorney  made  this  state- 
ment regarding  the  matter  in  the  presence  of  the  court,  whik 
the  trial  was  progressing:  — 

"As  the  court  well  knows,  Mr.  Weidekind  [the  plaintiff^  in 
the  first  trial  of  this  case  did  retain  Mr.  Dorsey  and  myself 
I  drew  the  complaint  and  participated  in  the  first  trial  of  this 
case  in  this  court.  My  compensation  was  to  depend  upon  my 
success;  as  soon  as  I  had  earned  that  by  our  success,  this 
plaintiff  saw  fit  to  discharge  me  and  retain  other  counsel; 
with  that  act  of  his  I  have  never  found  fault.  I  have  never 
been  paid  a  cent  by  him  for  my  services.  An  appeal  was 
taken  from  the  judgment  in  that  trial  entered.  A  new  trial 
was  granted  by  our  supreme  court.  A  new  trial  was  had. 
Judgment  was  entered  against  plaintiff.  An  appeal  was 
again  taken,  and  another  reversal  followed.  In  each  of  these 
trials  plaintiff  has  had  other  counsel  than  myself.  I  am  here 
to  assist  Mr.  Rodgers  in  the  trial  of  this  case,  with  all  the 
knowledge  I  have  gained  in  the  three  trials." 

Thereupon  he  did  act  as  an  attorney  and  counselor  on  the 
trial,  sitting  by  and  assisting  the  attorney  of  record,  arguing 
disputed  points  before  the  court,  and  examining  witnesses,  the 
court  having  overruled  the  repeated  objection  of  the  plaintiff's 
counsel. 

This  action  of  the  court  is  contended  to  be  such  an  irregu- 
larity on  its  part  as  prevented  the  plaintiff  from  having  a  fair 
trial.  It  was  within  the  power  of  the  court,  if  satisfied  that 
the  attorney  in  question  had  acted  on  the  plaintiff's  side  of 
the  case  on  the  former  trial,  to  prohibit  his  acting  on  the  other  , 
side  in  another  trial:  Weeks  on  Attorneys  at  Law,  sec.  120. 

There  can  be  no  doubt  from  the  statement  of  the  attorney  to 
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the  court  that  he  proposed  to  act,  and  it  is  also  certain  that 
he  did  act,  as  an  attorney  and  counselor  for  the  defendant  in 
the  trial  of  a  cause  where  he  had  formerly  acted  for  the  plaintiff. 

The  trial  court  had  a  right  and  it  was  its  duty  to  have  for- 
bidden the  attorney  from  changing  sides  in  the  same  suit, 
though  at  different  trials;  for  to  do  otherwise  was  "to  defeat 
the  very  purpose  for  which  courts  were  organized,  viz.,  the  ad- 
ministration of  justice":  Wilson  v.  State,  16  Ind.  392. 

The  evidence  in  this  case  and  the  statement  of  the  attorney 
himself  was  suflBcient  to  show  the  court  that  his  intention  was, 
for  the  benefit  of  the  defendant,  to  use  at  that  time  all  the 
knowledge  and  secrets  he  had  gained  from  his  former  client 
in  preparing  for  and  conducting  one  trial,  and  observing  and 
watching  the  developments  of  two  others. 

This  court,  speaking  to  such  a  question,  says:  "We  are  of 
opinion  that  the  court  in  that  case  would  have  restrained  him, 
even  had  he  been  unjustly  discharged,  and  he  was  allowed,  as 
contended,  to  be  employed  by  the  adverse  party.  The  law 
secures  the  client  the  privilege  of  objecting  at  all  times  and 
forever  to  an  attorney,  solicitor,  or  counselor  from  disclosing 
information  in  a  cause  confidentially  given  while  the  relation 
exists.  The  client  alone  can  release  the  attorney,  solicitor,  or 
counsel  from  this  obligation.  The  latter  cannot  discharge 
himself  from  the  duty  imposed  on  him  by  law":  In  re  Cowdery^ 
69  Cal.  50;  58  Am.  Rep.  545. 

The  attorney  himself  boldly  avowed  his  intention  so  to  act; 
the  court  permitted  him  to  do  it,  notwithstanding  the  plain- 
tiff's objection.  This  we  think  was  an  error,  and  in  the  ab- 
sence of  any  proof  to  the  contrary,  injury  must  be  presumed 
to  have  resulted  to  the  plaintiff,  whereby  he  was  prevented 
from  having  a  fair  trial  of  his  case. 

We  perceive  no  further  prejudicial  error,  but  for  the  reasons 
indicated,  the  judgment  and  order  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  and  order  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Attobney  cannot  Change  Sides  in  Case.  —  In  case  of  /»  rt  CovxUrji,  58 
Am.  Rep.  544,  an  attorney  who  had  represented  the  city  as  its  official  attor< 
ney,  upon  the  ezpiratiun  of  his  term  accepted  a  retainer  from  the  parties  on 
the  other  side  of  the  case,  and  the  court  held  that  he  was  guilty  of  unprofes- 
sional conduct,  and  temporarily  disbarred  him. 
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JlXDGMKNT  13  VoiD  FOR  WaNT  OF  JURISDICTION  OVER  THE  DEFENDANTS,  if 
the  sammons  is  not  personally  served  on  any  of  them,  and  there  is  no 
order  of  the  court  or  judge  for  its  service  by  publication,  and  the  judg- 
ment is  entered  before  the  time  had  elapsed  for  them  to  appear  and  an- 
swer, had  there  been  due  service  by  publication. 

Motion  to  Set  Aside  a  Judgment  is  a  Direct,  and  not  a  Collateral, 
Attack  thereon. 

Judgment  Void  for  Want  of  Jurisdiction  over  Defendant  mat  bk 
Set  Aside  after  the  Lapse  of  Twelve  Years,  on  motion.  The  power 
of  the  court  to  vacate  a  judgment  which  appears  to  be  void  from  an  in- 
spection of  the  judgment  roll  is  inherent.  It  does  not  expire  by  lapse 
of  time,  nor  is  it  restricted  by  section  473  of  the  Code  of  Civil  Procedure 
of  California,  designating  the  time  within  which  motions  may  be  made 
for  relief  against  judgments  entered  against  a  party  by  mistake,  acci- 
dent, surprise,  or  excusable  neglect. 

The  Execution  of  a  Void  Judgment  will  be  Stayed  bt  the  Court. 
Courts  will  not  permit  their  process  to  be  abused  by  attempts  there- 
under to  enforce  void  judgments. 

Most  Effectual  Mode  of  Preventing  Abuse  of  Process  by  Using  It 
to  Enforce  a  Void  Judgment  is  by  extirpating  the  judgment  itself,  — 
by  removing  a  form  which  is  without  substance. 

Action  to  foreclose  the  interest  of  the  defendant,  Greene, 
held  by  him  under  a  certificate  of  purchase  issued  to  him  by 
the  state.  A  judgment  was  entered  against  him  in  1872  by 
default.  In  1883,  F.  A.  Hyde  moved  to  vacate  the  judgment, 
and  certain  proceedings  were  thereupon  taken,  as  shown  in  the 
opinion,  resulting  in  the  denial  of  his  motion;  and  thereafter, 
in  due  time,  he  appealed.  The  appellant,  among  other  points, 
urged  that  the  motion  to  vacate  ought  not  to  be  granted, 
because  it  was  not  made  within  the  time  provided  for  in  sec- 
tion 473,  California  Code  of  Civil  Procedure.  Such  section,  so 
far  as  material,  is  as  follows:  "The  court  may  likewise,  in  its 
discretion,  after  notice  to  the  adverse  party,  allow,  upon  such 
terms  as  may  be  just,  an  amendment  to  any  pleading  or  pro- 
ceeding in  other  particulars;  and  may,  upon  like  terms,  allow 
an  answer  to  be  made  after  the  time  limited  by  this  code;  and 
may,  also,  upon  such  terms  as  may  be  just,  relieve  a  party,  or 
his  legal  representative,  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect;  provided,  that  application  there- 
for be  made  within  a  reasonable  time,  but  in  no  case  exceeding 
six  months  after  such  judgment,  order,  or  proceeding  was 
taken." 
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C.  A.  StorTce,  S.  W.  Bouton,  Orestes  J.  Orena,  and  Sawyer  and 
Burnett,  for  the  appellant. 

J.  D.  Redding,  Crittenden  Thornton,  and  S.  S.  Price,  for  the 
respondent. 

Searls,  C.  J.  This  is  an  action  to  foreclose  the  interest  of 
defendants,  obtained  by  virtue  of  a  certificate  of  purchase  for 
the  north  half  of  section  28,  township  9  north,  range  32  west, 
San  Bernardino  meridian,  county  of  Santa  Barbara. 

Judgment  was  rendered  in  favor  of  plaintiff.  The  appeal  is 
from  an  order  made  August  17,  1886,  refusing  to  set  aside  the 
■judgment. 

The  complaint  in  the  cause  is  entitled  "People  of  the 
State  of  California  v.  W.  E.  Greene,  John  Doe,  Richard  Roe, 
et  al." 

It  proceeds  to  aver  that  the  defendant  (without  naming 
him)  located  the  north  half  of  section  28,  township  9  north,  range 
32  west,  San  Bernardino  meridian,  county  of  Santa  Barbara, 
on  the  fifteenth  day  of  October,  1868;  that  on  the  sixteenth 
day  of  November,  1868,  the  said  defendant  purchased  said 
lands,  and  received  a  certificate  of  purchase  therefor,  known 
and  numbered  as  certificate  No.  1191. 

The  complaint  further  shows  that  on  the  first  day  of  Janu- 
ary, 1872,  there  was  due  plaintifiF,  as  interest  on  said  certifi 
cate  of  purchase,  the  sum  of  ninety-six  dollars,  and  avers  a 
publication  of  the  delinquent  list,  with  notice,  etc.,  as  provided 
by  statute. 

There  is  no  averment  of  ownership  of  this  certificate  except 
as  above  stated,  and  no  allegation  that  the  owner  is  unknown. 

A  summons  issued  to  "W.  E.  Greene  et  al.,  defendants," 
dated  September  27,  1872,  which  recited  that  this  action  was 
brought  to  obtain  a  decree  foreclosing  the  interest  of  defend- 
ants "in  certificate  of  purchase  No.  1291." 

The  summons  was  returned  on  the  same  day  (September 
27,  1872)  by  the  sherifi",  who  certified  that  "the  same  has  not 
been  served  on  the  defendants,  for  the  reason  that  the  defend- 
ants named  in  said  summons  do  not  reside  in  this  county,  and 
their  place  of  residence  is  not  known  to  me." 

On  the  same  day  an  alias  summons  issued,  which  is  a  copy 
of  the  former  summons  except  that  instead  of  being  entitled 
People  etc.  v.  W.  E.  Greene  et  al.,  defendants,  it  is  entitled 
People  etc.  v.  "W.  E.  Greene  and  all  unknown  owners,"  and 
with  the  further  difierence  that  it  recites  that  the  action  is 
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brought  to  obtain  a  decree  foreclosing  the  interest  of  defend- 
ants in  certificates  Nos.  1290,  1291,  1395,  and  1396,  etc. 

The  action  was  brought  in  the  district  court,  and  the  sum- 
mons notified  and  required  the  defendants  to  answer  within 
ten  days  of  service  within  the  county  (Santa  Barbara),  within 
twenty  days  of  service  without  the  county  and  within  the  dis- 
trict, otherwise  within  forty  days. 

The  record  fails  to  show  any  affidavit  for  publication  of 
summons,  or  order  of  the  judge  or  court  directing  such  publi- 
cation. 

There  is  an  afl&davit  of  E.  B.  Boust  as  follows:  — 

"  State  of  California,  County  of  Santa  Barbara,  ss. 

"  E.  B.  Boust,  being  duly  sworn,  says  he  is  publisher  of  the 
Santa  Barbara  Times,  a  newspaper  published  weekly  in  the 
town  and  county  of  Santa  Barbara,  state  of  California;  that  a 
summons,  a  true  copy  of  which  was  duly  published  in  said 
newspaper  for  four  consecutive  weeks,  to  wit,  from  the  second 
day  of  October,  A.  D.  1872,  to  the  second  day  of  November, 
A.  D.  1872.  "  E.  B.  Boust." 

"  Subscribed  and  sworn  to  before  me  this  thirteenth  day  of 
November,  A.  D.  1872. 

(Seal)  "A.  S.  Cooper,  Notary  Public. 

"  Filed  November  16,  A.  D.  1872. 

"  F.  A.  Thompson,  Clerk. 
"  By  F.  N.  Gutierrez,  Deputy." 

To  this  aflBdavit  a  printed  copy  of  the  alias  summons  ia 
attached,  but  the  aflBdavit  does  not,  as  may  be  seen,  make  any 
reference  thereto. 

Judgment  by  default  was  taken  against  defendants  Novem- 
ber 21,  1872,  that  is  to  say,  in  less  than  forty  days  after 
service  of  summons,  if  due  service  thereof  is  shown. 

In  June,  1883,  F.  A.  Hyde  moved  on  petition,  showing  him 
to  be  the  owner  of  certificate  No.  1291  by  assignment,  to  have 
the  judgment  set  aside  and  for  leave  to  answer.  His  motion 
was  granted  August  18,  1883,  and  an  answer  was  filed  by 
Hyde  on  the  same  day  setting  up  a  defense  to  the  action. 

On  the  twenty-seventh  day  of  September,  1883,  the  court 
annulled  the  order  of  August  18,  1883,  setting  aside  the  judg- 
ment. This  order,  so  far  as  appears,  was  without  notice  to 
Hyde  or  his  attorney,  and  no  action  was  taken  in  reference  to. 
the  answer  on  file. 

Defendant  Hyde  again,  in  August,  1886,  upon  petition  duly 
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verified  (and  setting  out  most  of  the  facts  herein  stated)  show* 
ing  that  in  1872  he  was  a  resident  of  the  county  of  Alameda, 
etc.,  moved  to  set  aside  the  judgment,  and  the  motion  being 
denied,  brings  this  appeal. 

1.  It  is  apparent  from  the  foregoing  statement  that  the 
judgment  is  void  for  want  of  jurisdiction  by  the  court  of  the 
person  of  defendants  or  of  any  of  them:  People  v.  Mullan,  65 
Cal.  396. 

2.  A  motion  to  set  aside  a  judgment  is  a  direct,  and  not  a 
collateral,  attack  on  such  judgment;  hence  errors,  which  might 
be  the  subject  of  review  on  appeal  therefrom,  may  be  consid- 
ered: People  V.  Mullan,  supra. 

3.  The  important  question,  however,  is  this:  Can  the  supe- 
rior court,  after  the  lapse  of  a  period  of  say  twelve  years 
from  the  entry  of  a  judgment,  set  it  aside,  even  if  void? 

In  Bell  V.  Thompson,  19  Cal.  707,  it  was  said:  "We  think  it 
must  be  considered  as  settled  in  this  state  that  no  motion  can 
be  entertained  by  a  district  court  to  set  aside  a  judgment  on 
any  ground,  including  that  of  want  of  jurisdiction  over  the 
person  of  the  defendant  in  the  action  in  which  the  judgment 
was  entered,  after  the  expiration  of  the  term  at  which  it  was 
entered,  unless  its  jurisdiction  is  saved  by  some  motion  or 
proceeding  at  the  time,  except  in  the  case  provided  for  by 
section  68  of  the  Practice  Act." 

The  case  referred  to  in  the  Practice  Act  is  provided  for  by 
section  473  of  the  Code  of  Civil  Procedure. 

Under  the  former  system  of  practice  in  this  state,  the  de- 
cisions were  numerous  and  quite  uniform  to  the  effect  that 
upon  the  expiration  of  the  term  of  court,  all  power  to  alter, 
change,  modify,  or  annul  judgments  entered  during  the  term, 
or  prior  thereto,  was  lost,  unless  saved  by  some  motion  or 
action  of  the  court  during  the  term,  except  as  otherwise  pro- 
vided by  statute.  Under  our  present  system  of  jurisprudence, 
terms  of  court  are  abolished;  and  as  the  rule  cannot  apply 
literally,  it  is  provided  by  section  473  of  the  Code  of  Civil  Pro- 
cedure, above  referred  to,  that  the  relief  which  formerly  could 
be  had  during  the  term  may  be  sought  within  a  reasonable 
time,  which  is  defined  to  be  six  months,  except  in  cases  where 
personal  service  of  summons  had  not  been  had,  in  which  cases 
the  court  may  grant  relief  within  one  year. 

In  Hastings  v.  Cunningham,  35  Cal.  550,  it  was  held  that 
the  rule  indicated  had  no  application,  except  to  final  judg- 
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ments,  and  did  not  apply  while  the  proceedings  remained  in 
fieri. 

So,  too,  it  has  been  held  that  a  judgment  may  be  amended 
after  the  expiration  of  the  terra,  where  the  record  furnished 
the  data  for  such  amendment:  Hegeler  v.  Henckell,  27  Cal. 
495;  Bostwick  v.  McEvoy,  62  Id.  502. 

In  Savings  and  Loan  Soc.  v.  Thorne^  67  Cal.  53,  a  case  in 
which  the  cause  was  tried  by  the  court,  and  written  findings 
were  not  filed  or  waived,  this  court,  on  appeal,  upheld  an  order 
setting  aside  the  judgment  upon  an  application  made  more 
than  six  months  after  its  entry,  upon  the  ground  that  the  case 
was  not  within  the  purview  of  section  473,  supra. 

In  Wharton  v.  Harlan,  68  Cal.  422,  it  was  held  that  the 
court  may,  after  the  expiration  of  six  months,  set  aside  a 
judgment  by  default,  entered  by  the  clerk,  when  it  appears 
upon  the  face  of  the  judgment  roll  that  the  clerk  had  no  power 
to  enter  it.  In  such  a  case,  it  was  said  section  473  of  the 
Code  of  Civil  Procedure  has  no  application. 

It  is  conceded  by  all  of  the  authorities  that  a  court  will  in- 
terpose to  stay  the  execution  of  a  void  judgment. 

A  judgment  which  is  void  upon  its  face,  and  which  requires 
only  an  inspection  of  the  judgment  roll  to  demonstrate  its 
want  of  vitality,  is  a  dead  limb  upon  the  judicial  tree,  which 
should  be  lopped  off,  if  the  power  so  to  do  exists.  It  can  bear 
no  fruit  to  the  plaintiff,  but  is  a  constant  menace  to  the  de- 
fendant. 

It  is  said  a  court  whose  process  is  abused  by  an  attempt  to 
enforce  a  void  judgment  will  interfere,  for  its  own  dignity,  and 
for  the  protection  of  its  oflScers,  to  arrest  further  action:  MilU 
V.  Dickson,  6  Rich.  487. 

The  most  effectual  method  of  doing  this  is  by  extirpating 
the  judgment  itself, — by  removing  a  form  which  is  without 
substance. 

In  New  York,  with  a  statute  similar  to  section  473  of  our 
code,  the  courts  have  held  that  the  power  to  vacate  a  judg- 
ment is  inherent,  and  is  not  limited  by  their  code,  which  only 
has  reference  to  ordinary  defaults  {Dinsmore  v.  Adams,  48 
How.  274),  and  that  the  limitation  does  not  apply  to  an  un- 
authorized judgment,  nor  to  a  judgment  entered  without  ser- 
vice of  process:  Simonson  v.  Blake,  20  How.  484;  see  cases 
cited  in  Wharton  v.  Harlan,  supra. 

In  this  last  case,  McKinstry,  J.,  in  commenting  upon  the 
rule  enunciated  in  Bell  v.  Thompson,  supra,  said:  — 
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"This  teclinical  rule  as  to  action  during  the  same  term  never 
applied  to  a  pretended  judgment  in  fact  void,  and  could  never 
have  applied  to  statutory  judgments  entered  by  the  clerk, 
which  may  be  entered  in  vacation." 

Section  473,  Code  of  Civil  Procedure,  is  intended  to  apply 
to  cases  where  judgment  has  been  taken  against  a  party  by 
mistake,  accident,  surprise,  or  excusable  neglect;  to  cases  in 
which  the  moving  party  must  move  upon  evidence  de  hors  the 
record;  to  cases  in  which  the  relief  to  be  granted  is  largely 
in  the  sound  discretion  of  the  court,  and  has  no  application  to 
a  pretended  judgment  which  is  shown  by  the  judgment  roll 
to  be  void  for  want  of  jurisdiction,  either  of  the  person  of  the 
defendant  or  of  the  subject-matter. 

In  this  instance,  it  is  true,  the  applicant  moved  upon  a  peti- 
tion duly  verified,  setting  out  the  facts,  but  the  notice  of  motion 
specified  that  it  would  be  based  "  upon  the  ground  that  the 
papers  on  file  in  said  action  failed  to  show  that  any  afiidavit 
was  filed  therein  stating  grounds  for  the  making  of  an  order 
by  said  court  for  the  publication  of  the  summons  in  said 
action,  or  that  any  order  by  said  court  for  the  publication  of 
said  summons  was  ever  made  as  required  by  law,"  and  it  was 
further  stated  that  the  "  motion  would  be  made  on  the  .... 
papers  on  file,"  etc. 

The  judgment  roll  is  set  out  in  the  transcript,  and  the  cer- 
tificate of  the  judge,  as  well  as  the  stipulation  of  the  attorneys, 
show  that  it  was  used  at  the  hearing. 

By  this  roll  it  appears,  as  before  stated,  that  there  was  no 
personal  service  on  the  defendants,  or  any  of  them,  and  as 
there  is  no  suflBcient  aflBdavit  that  the  summons  was  ever  in 
fact  published,  the  judgment  is  void,  and  should  have  been 
Bet  aside,  and  a  trial  had  upon  the  complaint  and  answer  of 
Hyde  on  file,  which  answer  was  never  stricken  out  or  dis- 
posed of. 

The  order  appealed  from  is  reversed,  and  the  court  below 
directed  to  set  aside  the  judgment  in  the  cause  rendered  No- 
vember 27,  1872.  

The  principal  case,  following  the  decision  in  People  v.  Mullan,  65  Cal. 
396,  declares  that  a  motion  to  vacate  a  judgment  is  not  a  collateral  attack 
thereon;  and  hence,  that  on  such  motion  papers  may  be  considered  and  evi< 
dence  heard  which  constitute  no  part  of  the  judgment  roll,  and  which  are, 
perhaps,  in  direct  conflict  with  that  roll  and  the  matters  of  record  therein 
contained.  In  neither  case  is  the  question  discussed,  though  it  was  neces* 
sarily  decided  in  People  v.  Mullan,  supra. 
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When  the  motion  is  made  pursuant  to  section  473  of  the  Code  of  Civil  Pro- 
cedure of  California,  and  like  sections  in  other  codes  or  statutes  permitting 
persons  to  make  applications  for  relief  from  judgments  obtained  against 
them  by  fraud,  or  through  their  mistake,  inadvertence,  or  excusable  neglect, 
there  can  be  no  doubt  that  ' '  the  parties  are  at  liberty  to  contradict  the  rec- 
ord, and  to  establish,  by  any  competent  evidence,  the  truth  of  the  facts  upon 
which  their  claim  to  relief  is  based":  Freeman  on  Judgments,  sec.  109;  Mc- 
Kinky  v.  Tuttle,  34  Cal.  235;  Mosseux  v.  Binglvam,  19  Vt.  457.  In  such  cases 
the  statute,  in  eflFect,  grants  the  moving  party  a  time  specified  within  which 
to  ask  for  relief  against  a  judgment  which,  unless  such  relief  be  granted,  ia 
binding  upon  and  enforceable  against  him;  and,  for  the  purposes  of  the  mo- 
tion, it  exempts  him  from  the  operation  of  the  general  rule  in  force  in  many 
of  the  states,  that  the  question  of  jurisdiction  must  be  determined  by  the 
record. 

The  principal  case,  however,  did  not  fall  within  the  provisions  of  section 
473.  It  was  a  case  in  which  the  defendant  sought  relief,  not  as  a  matter  of 
grace,  or  discretion,  but  of  undeniable  right,  on  the  ground  that  the  court 
had  never  obtained  jurisdiction  over  him,  and  had,  therefore,  no  power  to 
enter  judgment  against  him. 

It  may  be  that  the  judgment  in  the  principal  case  was  void,  and  had  no 
greater  elements  of  strength  to  resist  a  collateral  assault  than  it  had  when 
assailed  directly.  That  such  was  its  character  in  many  states,  and  in  the 
national  courts,  we  have  no  doubt.  The  courts  of  California  have  gone  fur- 
tlier  than  any  other  in  sustaining  judgments  from  collateral  assault,  in  hold- 
ing that  questions  of  jurisdiction  must  be  settled  by  the  record,  and  that 
from  the  record  must  be  excluded  all  papers  and  matters  which  the  stat- 
ute does  not  declare  to  be  a  part  of  the  judgment  roll:  Hahn  v.  Kelly,  94 
Am.  Dec.  742.  Taking  this  case  in  connection  with  the  principal  case,  it 
follows,  in  this  state,  that  while  a  judgment  might  be  affirmed  on  appeal, 
because  the  judgment  roll  did  not  show  any  defect  in  obtaining  jurisdiction, 
8uch  judgment  might  be  vacated  on  mere  motion,  supported  by  evidence  not 
to  bo  found  in  the  judgment  roll. 

It  seems  remarkable  that  courts  should  take  such  extreme  grounds  to  pro- 
tect judgments  from  collateral  assault,  in  the  interests  of  innocent  purchasers 
and  others  claiming  title  thereunder,  and  yet  leave  those  interests  exposed  to 
mere  motions  to  be  made  in  the  original  case  at  any  time. 

The  one  remarkable  feature  of  judicial  controversy  as  to  whether  and  when 
judgments  may  be  collaterally  assailed  is,  that  there  has  been  little  or  no  dis- 
cussion of  what  is  a  collateral  assault.  But  for  the  principal  case,  and  People 
V.  Mullan,  supra,  we  should  judge  every  assault  upon  a  judgment  to  be 
collateral  which  was  not  made  either  upon  appeal,  motion  for  a  new  trial,  or 
motion  for  relief  made  during  the  term  at  which  the  judgment  was  rendered, 
or  if,  after  the  lapse  of  such  term,  then  within  the  time  and  for  the  causes 
designated  by  statute. 

The  importance  of  the  question,  what  is  a  collateral  assault,  when  a  judg- 
ment is  assailed  for  want  of  jurisdiction,  has  been  greatly  diminished  by  the 
more  recent  decisions,  the  general  tenor  of  which,  as  we  apprehend,  is,  that 
the  force  of  a  judgment,  whenever  and  wherever  it  is  sought  to  bo  enforced, 
may  be  destroyed  by  showing  that  the  court  had  no  jurisdiction  over  the  de- 
fendant. In  other  words,  an  attack  upon  the  jurisdiction  is  equally  efficient, 
whether  collateral  or  direct:  Belcher  v.  Chambers,  53  Cal.  639;  OcUpin  v.  Page^ 
8  Saw.  93;  18  Wall  350;  Pennoyer  v.  Neff,  95  U.  S.  714. 
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Judgment  is  Nullitt  unless  It  is  Shown  that  the  Parties  were  either 
actually  or  constructively  served  with  notice:  Martin  v.  Williams,  97  Am.  Dec. 
456;  and  one  against  whom  judgment  has  been  rendered  without  service,  or 
over  whom  the  court  never  acquired  jurisdiction,  is  entitled  to  have  the  judg- 
ment set  aside:  Dobbins  v.  McNamara,  3  Am.  St.  Rep.  626. 

Void  Judgment  may  be  Vacated  bt  Court  Which  Rendered  It,  at 
any  time,  and  notwithstanding  lapse  of  time:  Olney  v.  Harvey,  99  Am.  Dec. 
532,  and  note  citing  other  cases. 

Proper  Mode  of  Staying  Execution  Which  Issued  on  Von)  Judo- 
MENT  is  by  motion  to  set  the  execution  aside:  Lueo  v.  Broum,  2  Am.  St.  Bep. 
772,  and  note. 


De  Sepulveda  v.  Baugh. 

[74  California,  468.] 
Judgment  in  Foreclosure,  Description  of  Land  in. — Where  the  de- 
scription in  the  mortgage,  judgment  of  foreclosure,  and  sheriff's  deed  ia 
of  a  tract  by  metes  and  boimds,  "excepting,  however,  those  portions  of 
the  above-described  tract  which  are  described  in  those  certain  convey- 
ances executed  by  the  party  of  the  first  part  hereto,  which  are  recorded 
respectively  (giving  the  books  and  pages  of  the  county  records),  to  which 
deeds  and  the  records  thereof  reference  is  hereby  made  for  further  de- 
scription, the  remainder  of  the  tract  which  is  hereby  conveyed  contain- 
ing about  719  acres,"  the  judgment  and  deed  are  not  void.  Crosby  v. 
Dowel,  61  Cal.  557,  contra,  is  here  overruled. 

Action  to  quiet  title.  The  defendants  deraigned  title  through 
a  foreclosure  sale,  which  the  plaintifif  insisted  was  void  for  de- 
fects in  description,  which  are  stated  in  the  opinion.  Judg- 
ment for  the  defendants. 

H.  M.  Smith  and  W.  H.  Clarkj  for  the  appellant. 

Chapman  and  Hendrick,  Graves  and  O'Melveny,  and  Bicknell 
and  White,  for  the  respondents. 

Temple,  J.  This  case  seems  very  plainly  to  be  within  the 
rule  laid  down  in  Crosby  v.  Dowd,  61  Cal.  557. 

A  tract  of  909  acres  is  described  by  metes  and  bounds,  "ex- 
cepting, however,  those  portions  of  the  above-described  tract 
which  are  described  in  those  certain  conveyances  executed  by 
the  party  of  the  first  part  hereto,  which  are  recorded  respect- 
ively in  book  22  of  deeds,  page  477,  book  32  of  deeds,  page 
113,  book  36  of  deeds,  page  446,  and  book  48  of  deeds,  page 
466,  records  of  Los  Angeles  County,  to  which  deeds  and 
the  records  thereof  reference  is  hereby  made  for  further  de- 
scription; the  remainder  of  the  tract  which  is  hereby  conveyed 
containing  about  719  acres." 
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This  description  is  in  the  mortgage,  complaint  on  foreclo- 
closure,  the  decree,  eheriflF's  certificate,  and  deed,  and  nowhere 
except  by  the  above  reference  is  there  any  description  given 
of  any  of  the  excepted  tracts. 

The  record  of  the  foreclosure  therefore  contains  no  descrip- 
tion from  which  it  can  be  ascertained  without  such  reference, 
no  matter  how  familiar  one  might  be  with  all  the  descrip- 
tive calls  given  as  to  any  specific  portion  of  the  described 
land,  whether  or  not  it  was  conveyed  by  the  mortgage  deed, 
or  whether  the  decree  is  operative  upon  it.  Nor  could  he  tell 
whether  any  portion  of  the  metes  and  bounds  of  the  nine- 
hundred-acre  tract  remains  as  any  portion  of  the  metes  and 
bounds  of  the  seven-hundred-acre  tract. 

This  case  is  attempted  to  be  difierentiated  from  Crosby  v. 
Dowd,  supra,  in  this:  In  Crosby  v.  Dowd  the  only  description  of 
the  property  in  the  complaint  or  decree  was  a  reference  to  three 
deeds  in  the  recorder's  ofiice.  Here  the  mortgage,  complaint, 
decree,  certificate  of  sale,  and  sherifi''s  deed,  alike  described  a 
large  tract  of  land  by  metes  and  bounds,  excepting  therefrom 
certain  sold  portions  as  above  stated;  that  is,  in  the  former  case 
reference  is  made  to  the  record  for  a  description  of  the  land 
mortgaged,  while  in  the  case  at  bar  reference  is  made  to  the 
records  for  a  description  of  certain  portions  of  the  described 
tract  which  are  excepted  from  the  effect  of  the  mortgage  and 
decree. 

A  mere  statement  of  this  contention  would  seem  to  go  a  long 
way  toward  answering  it.  There  is  evidently  the  same  inde- 
terminateness  in  regard  to  this  discription  as  in  the  other,  and 
the  sherifif  would  be  no  better  able  to  find  the  land,  or  to  deter- 
mine what  lands  he  should  put  a  purchaser  in  possession  of. 
And  there  is  the  same  possibility  that  when  the  deeds  were  ex- 
amined they  would  be  required  to  be  construed  by  a  court  to 
determine  what  lands  were  included. 

Nor  can  it  be  construed  as  to  the  intent  of  the  mortgagor  in 
the  larger  tract  better  than  in  Crosby  v.  Dowd,  supra,  which 
was  described  as  a  portion  of  the  Santa  Rita  rancho. 

By  express  statement  she  did  not  mortgage  her  interest  in 
the  entire  tract,  and  the  judgment  does  not  profess  to  operate 
upon  her  interest  in  the  entire  tract.  The  judgment  record, 
therefore,  is  not  complete,  but  other  documents  not  in  the 
record  must  be  referred  to  to  ascertain  what  is  the  subject- 
matter  upon  which  the  decree  operates. 

But  I  am  of  the  opinion  that  Crosby  v.  Dowd,  supra,  ought 
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not  to  be  allowed  to  stand.  I  think  I  have  examined  all  the 
cases  cited  in  support  of  the  decision  by  counsel  or  by  the 
court,  and  I  fail  to  find  any  authority  for  holding  the  judg- 
ment void  upon  a  collateral  attack.  It  may  be  admitted  that 
such  a  decree  is  erroneous,  and  will  be  corrected  if  the  atten- 
tion of  the  court  is  called  to  the  defect  by  demurrer  or  proper 
motion,  or  by  appeal. 

Such  an  amendment  would  be  in  the  interests  of  justice,  and 
for  the  interest  of  both  parties:  for  the  mortgagor,  that  the 
property  sold  with  a  good  description  may  bring  a  better  price, 
and  his  debt  be  paid;  for  the  mortgagee  similarly,  that  he 
may  collect  his  money.  For  these  reasons,  as  well  as  that  the 
writ  may  contain  specific  directions  to  the  ofiicer,  who  is  re- 
quired at  his  peril  to  execute  it,  the  record  of  the  foreclosure 
should  contain  a  perfect  description  of  the  property.  If,  when 
a  writ  is  issued,  it  is  found  that  it  fails  to  describe  any  prop- 
erty, the  sheriff  may  refuse  to  execute  it,  or  the  court,  upon 
application,  may  quash  it,  and  restore  the  party,  if  he  has 
been  dispossessed. 

But  for  what  reason  is  the  judgment  void?  Certainly  not 
for  lack  of  jurisdiction,  either  as  to  the  subject-matter  or  the 
person.  What  nullity  known  and  recognized  by  established 
rules  of  law  is  found  in  this  judgment?  If  any,  it  must  be 
because  it  is  a  proceeding  to  establish  a  lien,  and  there  is  no 
description  of  the  thing  to  which  the  lien  attaches.  But  by 
established  rules  of  evidence,  such  a  reference  is  not  meaning- 
less, and  does  furnish  a  description  of  the  thing.  It  is  ad- 
mitted that  it  is  suflScient,  and  does  amply  describe  the  thing 
in  the  mortgage.  But  it  is  said  that  a  deed  is  evidentiary, 
and  may  be  helped  out  by  other  evidence,  while  a  decree  is 
final  and  determinative.  The  distinction  is  illusory;  but  ad- 
mitting the  difference,  it  has  no  bearing  upon  this  question. 

The  judgment  is  held  void  simply  because  it  is  meaningless. 
This  distinction  admits  that  it  is  not  meaningless,  but  de- 
clares that  it  is  not  suflBciently  explicit  for  the  convenience  of 
the  court  or  its  officer. 

Plainly  the  judgment  is  not  void  for  the  want  of  a  descrip- 
tion which  identified  the  subject  upon  which  the  judgment  is 
•to  operate.     But  the  rule  is  unsafe,  and  the  distinction  illusory. 

Here  it  may  be  well  to  call  attention  to  the  fact  that  very 
few  of  the  cases  cited  as  authority  are  cases  like  this,  where 
the  objection  was,  that  the  description  contains  an  express 
reference  to  another  document,  which  must  be  examined  to 
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help  out  the  description.  Most  of  them  were  cases  where,  on 
its  face,  the  description  was  indefinite  or  defective,  and  were 
actions  for  the  recovery  of  specific  property. 

The  trouble  is  said  to  be  that  the  sheriff  may  not  know 
with  certainty  what  land  he  is  to  place  the  purchaser  in  pos- 
session of.  The  same  uncertainty  may,  and  generally  will, 
exist  where  metes  and  bounds  are  given.  The  court  says, 
assuming  that  the  records  can  be  found,  the  descriptive  calls 
may  be  found  indefinite,  so  as  to  render  it  impossible  to  locate 
them.  So,  too,  any  landmarks  called  for  may,  for  aught  the 
court  can  ordinarily  know,  be  impossible  of  location.  The 
call  for  a  pile  of  rocks  on  the  bank  of  a  creek  may  be  very 
uncertain,  while  the  reference  to  the  deed  may  be  definite 
and  clear. 

But  in  a  very  large  class  of  cases  where  metes  and  bounds 
are  given,  it  still  becomes  necessary  to  refer  to  deeds  and  to 
records  to  locate  the  boundaries.  What  is  the  practical  differ- 
ence between  the  case  at  bar  and  one  in  which  a  description 
giving  metes  and  bounds  describes  the  boundary  as  beginning 
at  a  stake  at  the  northeast  corner  of  the  land  conveyed  to 
Smith  by  Brown,  by  deed  executed  so  and  so,  or  a  line  run- 
ning north  to  the  southern  boundary  of  Brown's  land? 

Or  what  is  the  difference  between  this  and  a  description  as 
lot  2,  in  section  2,  etc.,  according  to  the  United  States  land  sur- 
veys? The  lot  could  not  be  found  without  referring  to  the 
plat  in  the  land-office.  The  same  is  true  of  a  description  of  a 
quarter-section  of  land,  according  to  the  system  of  United 
States  land  surveys.  We  take  judicial  notice  of  the  system, 
but  not  of  the  actual  surveys,  and  we  know  that  in  many 
places  there  are  wide  departures  from  the  general  system. 
The  plat  must  be  referred  to  to  find  the  particular  quarter- 
section.  Then  land  is  often  described  by  reference  to  town 
plats,  sometimes  where  the  plat  has  not  become  a  public 
record,  and  the  streets  and  lots  only  exist  on  paper.  The  plat 
must  be  found  to  locate  the  land.  Farms  are  sold  by  refer- 
ence to  subdivision  maps  of  large  ranches.  Now,  is  this  court 
to  hold  that  all  judgments  which  describe  the  land  by  refer- 
ence to  these  things  are  void?  Yet  in  every  one  of  these  cases 
the  descriptions  show  on  their  face  that  some  other  document 
is  referred  to,  and  must  be  examined  to  make  out  the  descrip- 
tion. 

I  cannot  see  how  a  judgment  can  be  pronounced  a  nullity 
for  uncertainty  of  description,  unless  the  court  can  see  that 
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nothing  is  described.  But  here  the  description  is  not  even 
uncertain  or  doubtful.  It  simply  does  not  come  up  to  some 
ideal  standard  laid  down  by  the  courts  as  more  convenient  for 
them  and  their  officers.  The  true  rule  would  seem  to  be  that 
the  judgment  is  not  void;  that  the  purchaser  must,  however, 
rely  upon  the  description,  and  if  it  be  found  so  defective  when 
tested  by  rules  of  evidence  ordinarily  applied  to  the  subject 
that  nothing  can  be  found,  he  will  fail;  otherwise  he  should 
recover. 

I  admit  that  the  case  of  Crosby  v.  Dowd,  supra,  was  very  ma- 
turely considered,  and  that  it  should  not  be  overruled  unless 
plainly  wrong.  However,  it  is  one  of  those  decisions  under 
which  no  rights  can  have  grown  up;  and  I  think  the  rule  mis- 
takenly laid  down  exceedingly  mischievous.  A  sense  of  justice 
will,  I  think,  if  the  case  be  not  overruled,  impose  upon  this 
court  the  labor  of  differentiating  case  after  case  from  that. 

I  think  the  judgment  should  be  affirmed. 


Wb  Repoet  the  Principal  Case  with  especial  pleasure  because  it  over- 
rules the  cases  of  Hill  v.  Ware,  66  Cal.  130,  and  Crosby  v.  Dmod,  61  Id.  557. 
The  latter  case  was  very  fully  considered,  one  or  more  rehearings  having 
been  granted  before  the  final  decision  was  reached.  Among  other  authori- 
ties cited  by  the  court  is  Freeman  on  Judgments,  sec.  54,  The  author  of 
that  work  has  never  been  able  to  understand  that  the  language  employed  by 
him  in  that  section  gave  any  support  to  the  view  that  the  descriptive  parts 
of  a  decree,  judgment,  or  sheriff's  deed  need  be  any  more  perfect  in  them- 
selves, or  are  to  receive  any  other  construction,  than  like  parts  of  other  con- 
veyances. It  is  by  no  means  essential  that,  from  a  mere  inspection  of  the 
description,  the  court  should  be  enabled  to  know  what  lands  are  intended. 
The  tract  may  be  designated  by  some  name  not  understood  by  the  court, 
but  perfectly  familiar  to  all  persons  acquainted  with  the  neighborhood  in 
which  the  land  is  situated.  Evidence  may  always  be  received  to  show  the 
signification  of  such  a  name,  or  to  show  that  any  other  descriptive  words, 
though  apparently  meaningless  or  uncertain,  do  in  fact  designate  a  particu- 
lar tract  in  such  a  manner  that  its  identity  would  be  apparent  to  persona 
with  whom  it  is  familiar:  Freeman  on  Executions,  sec.  281;  McPike  v.  All- 
man,  53  Mo.  551;  Manhallv.  Oreenjield,  8  Gill  &  J.  349;  29  Am.  Dec.  559; 
Webster  v.  Blount,  39  Mo.  500. 

The  deed,  and  in  the  case  of  a  judicial  sale,  the  decree  and  order  of  sale, 
may  refer  to  some  other  paper  or  to  some  record  for  the  purposes  of  descrip- 
tion, so  that  it  is  necessary  to  read  the  paper  or  record  referred  to  to  ascer- 
tain what  has  been  sold  and  conveyed.  Such  references  are  not  unusual  in 
voluntary  conveyances;  and  we  believe  deeds  which,  but  for  them,  would 
be  meaningless,  have  always  been  sustained,  the  description  referred  to  being 
very  properly  treated  as  if  copied  into  the  deed.  A  sheriff's  deed  may  be 
made  certain  by  showing  what  lands  the  defendant  owned:  Colcord  v.  Alex- 
ander, 67  111.  683;  or  by  referring  to  the  mortgage  under  which  the  sale  wa« 
made:  Kej/v.  Ostrander,  29  Ind.  7.    If  the  county  in  which  the  lands  ar* 
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situate  is  not  named,  they  will  be  presumed  to  lie  in  tbe  county  in  which  the 
judgment  was  entered  and  the  sale  thereunder  made:  Billings  v.  Kankakee, 
67  ni.  490. 

The  descriptions  employed  in  Crosby  v.  Dowd,  supra,  referred  to  other  in- 
struments then  on  record,  giving  the  dates  and  places  of  record,  for  the  pur- 
poses of  description.  Upon  looking  at  these  instruments  or  records,  and 
regarding  the  descriptions  therein  given  as  copied  in  and  made  a  part  of  the 
decree  in  Crosby  v.  Dowd,  supra,  its  descriptive  parts  ceased  to  be  meaning- 
less or  ambiguous,  and  became  not  only  certain,  but  capable  of  being  readily 
understood.  We  know  of  no  rule  of  law,  and  no  considerations  of  public 
policy  or  expediency,  which  require  courts,  in  reading  the  decrees  or  judg- 
ments of  other  courts,  to  refrain  from  considering,  not  only  all  the  descrip- 
tive words  therein,  but  also  any  reference  which  may  be  made  to  otder  public 
records  for  the  purposes  of  description.  That  which  a  court  understands,  or 
may  be  enabled  to  understand,  in  a  deed,  ought  not  to  be  treated  as  meaning- 
less in  a  judgment. 

We  concede  that,  in  judicial  proceedings  which  may  result  in  the  involun- 
tary divesting  of  an  estate,  everything  ought  to  be  made  so  very  clear  and 
certain  as  to  attract  immediate  attention  to  the  property  to  be  sold,  so  that 
even  a  casual  observer  might  at  once  know  what  it  is  that  he  may  have  the 
privilege  of  bidding  upon.  Every  decree  and  notice  of  sale  ought,  therefore, 
to  be  perfect  in  itself,  or  as  nearly  so  as  possible.  To  make  it  otherwise  ia 
to  commit  an  error  in  the  exercise  of  existing  power  which  ought  to  be  cor- 
rected in  some  appropriate  mode;  but  it  is  not  a  passing  so  far  beyond  the 
limits  of  the  power  as  to  render  the  act  nugatory,  and  its  correction  unneces- 
sary. 

Since  the  decision  in  the  principal  case,  we  have  no  doubt  that  a  judg- 
ment, decree,  order  of  sale,  and  deed  made  in  pursuance  thereof,  may  each 
or  all  refer  to  another  record  for  the  purpose  either  of  describing  a  tract  of 
land,  or  of  showing  what  parts  thereof,  if  any,  are  intended  to  be  omitted 
from  Buch  description. 


De  Haley  v.  Haley. 

[74  CAUFOBmA,  489.J 

AcnoH  lOE  Divorce  on  the  Geofnd  of  Crtjeltt  Committed  by  Hus- 
3AJ!n>,  IN  A  Peior  AcmoN,  by  charging  his  wife  therein  with  nnchastity 
prior  to  her  marriage  with  him,  cannot  be  sustained  while  such  former 
action  remains  undisposed  of,  if  the  charge  made  by  the  husband  in  that 
action  was  material  therein,  because,  if  material,  the  issue  formed 
thereby  must  bo  first  tried  in  the  action  wherein  the  charge  was  made. 

Cboss-complaints  in  Actions  for  Divorce. — The  court  doubts  whether 
the  codes  permit  cross-complaints  in  actions  for  divorce;  and  intimates 
that  while  recriminatory  matter  may  be  shown  by  defendant  as  a  bar  to 
plaintiff's  cause  of  action,  it  may  not  be  the  basis  of  afiirmative  relief. 

8.  HdUyy  in  propria  persona,  and  David  Lyon,  for  the  ap- 
pellant. 

Hupp  and  Olowner,  for  the  respondent. 


Jan.  1888.]  De  Ealey  v.  Haley.  461 

McKiNSTRY,  J.  The  court  below  should  have  sustained  the 
demurrer  to  the  complaint. 

The  action  is  for  divorce.  The  complaint  avers  the  defend- 
ant was  guilty  of  extreme  crueltj",  in  that,  in  another  action, 
brought  by  her  against  him,  he  filed  an  affidavit  containing 
statements  of  want  of  chastity  on  her  part  prior  to  their  mar- 
riage; and  in  that,  in  an  action  brought  by  him  against  her, 
he  filed  a  complaint  charging  that  prior  to  the  marriage  of 
these  parties  she  was  pregnant  by  another  man.  The  com- 
plaint herein  avers  that  the  statements  of  defendant  in  the 
affidavit  and  complaint  referred  to  were  wholly  false  and 
malicious. 

The  complaint  herein  does  not  directly  state  the  character 
of  the  two  actions  mentioned,  or  of  the  issues  made  by  the 
pleadings  in  either.  It  may,  however,  be  inferred  from  the 
allegations  as  a  whole  that  both  were  actions  for  divorce,  — 
the  one  brought  by  the  plaintifi^,  the  other  by  the  defendant 
herein. 

The  complaint  does  not  show  what  was  the  particular  mo- 
tion, application,  or  proceeding  in  which  the  affidavit  was  filed, 
nor  does  it  appear  therefrom;  but  the  statements  in  the  affida- 
vit were  relevant  and  material  to  the  issue  presented  on  the 
motion,  application,  or  proceeding. 

There  is  no  averment  that  either  the  action  brought  by  the 
plaintifi",  in  which  the  affidavit  was  filed,  or  the  particular 
proceeding  in  such  action  in  which  the  affidavit  was  filed,  has 
terminated  adversely  to  the  present  defendant,  or  terminated 
at  all.  And  there  is  no  averment  that  the  action  brought  by 
the  defendant  herein  against  the  present  plaintiff  has  come  to 
an  end  in  any  way. 

1.  While  the  action  brought  by  the  wife  for  a  divorce  was 
pending,  and  the  proceeding  in  such  action,  in  which  the 
affidavit  of  the  husband  was  filed,  was  undetermined,  could 
the  wife  bring  the  present  action,  charging  as  an  act  of  ex- 
treme cruelty  the  making  by  her  husband  of  the  statements 
contained  in  the  affidavit? 

2.  While  the  action  for  divorce  brought  by  the  husband 
(defendant  herein)  against  his  wife  (plaintiff  herein)  was  still 
pending  and  undetermined,  could  the  latter  commence  the 
present  action,  and  rely,  as  ground  for  divorce,  upon  state- 
ments contained  in  the  complaint  of  the  husband  showing  fraud 
by  the  present  plaintiff  in  the  contracting  of  the  marriage? 
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The  averments  of  the  complaint  in  the  action  brought  by 
the  present  defendant  against  the  plaiutiflf  herein  were  proper 
in  themselves,  and  if  true,  may  be  the  basis  of  a  decree  for 
divorce.  Whether  true  or  not  true  may  be  the  issue  in  that 
action.  The  present  plaintiff  cannot,  by  alleging  that  the 
averments  of  the  defendant  to  the  other  suit  are  false  and  ma- 
licious, transfer  to  the  present  action  the  trial  of  the  issue  of 
their  falsity.  In  the  action  brought  by  the  defendant,  it  may 
be  adjudicated  that  the  averments  of  his  complaint  are  true. 
The  orderly  administration  of  the  law  demands  of  us  to  hold 
that  this  action  was,  at  least,  commenced  prematurely.  This 
appears  on  the  face  of  the  complaint,  and  the  objection  could 
properly  be  taken  by  general  demurrer. 

Suppose  a  divorce  should  be  sought  by  a  wife  on  the  ground 
of  desertion,  and  the  husband  should  file  "a  cross-complaint" 
charging  her  with  adultery;  would  it  be  contended  that  while 
the  suit  was  pending  she  could  commence  and  maintain  an- 
other action  for  divorce  upon  the  ground  that  the  counter- 
charge was  "false  and  malicious"?  To  permit  the  trial  by 
anticipation  in  a  new  action  of  an  issue  in  an  action  already 
pending  would  lead  to  confusion,  and  perhaps  to  contradictory 
adjudications,  since  the  evidence  might  not  be  the  same  at 
both  trials. 

True,  in  the  present  action  the  allegation  is,  that  the  aver- 
ments of  the  complaint  in  the  action  brought  by  the  husband 
were  not  only  false,  but  malicious.  In  the  action  brought  by 
the  husband,  the  truth  of  the  averments  made  by  him  could 
alone  be  in  issue;  if  true,  his  malice  in  making  them  would 
be  an  immaterial  circumstance.  But  the  averment  in  the 
present  complaint  includes  the  question  of  the  falsity  of  the 
husband's  allegations.  However  much  malice  may  have  en- 
tered into  the  action  of  the  defendant,  the  plain tiflf  could  not 
recover  in  this  action  unless  she  proved  his  averments  in  the 
suit  brought  by  him  to  be  false. 

The  objection  to  the  present  complaint  as  to  the  averments 
of  the  defendant  in  the  action  brought  by  him  applies  also  to 
the  allegations  of  the  present  complaint,  with  respect  to  the 
relevant  and  pertinent  statements  on  the  defendant's  affidavit 
filed  in  the  action  first  commenced  by  her. 

It  may  not  be  improper  to  remark  that  it  is  at  least  doubt- 
ful whether  the  codes  provide  for  a  cross-complaint  in  action^ 
for  divorce. 
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"  Recrimination  is  a  showing  by  the  defendant  of  any  cause 
of  divorce  against  the  plaintiff,  in  bar  of  the  plaintiff's  cause 
of  divorce":  Civ.  Code,  sec.  122. 

An  action  for  divorce  is  not  brought  on  the  "contract"  of 
marriage,  but  upon  certain  violations  of  duties  or  obligations 
annexed  to  the  status  of  matrimony,  which  are  enumerated  in 
section  92  of  the  Civil  Code  as  causes  for  which  a  divorce  may 
be  granted.  Recriminatory  facts  should  be  pleaded,  but  it 
would  seem  they  are  pleaded  and  proved  as  a  defense  simply, 
and  in  bar  of  the  plaintiff's  cause.  When,  in  bar  of  an  action 
for  divorce,  the  defendant  pleads  the  commission  by  the  plain- 
tiff of  any  of  the  wrongs  mentioned  in  section  92  of  the  Civil 
Code,  and  prays  for  a  divorce,  does  he  seek  aflBrmative  relief 
"relating  to  or  depending  upon  the  transaction  upon  which 
the  action  is  brought"?  If  not,  section  442  of  the  Code  of 
Civil  Procedure  does  not  apply  to  actions  for  divorce. 

Nor  is  there  any  general  principle,  independent  of  the  code, 
•which  authorizes  a  cross-complaint  in  actions  for  divorce  "to 
prevent  multiplicity  of  suits."  The  statutes  regulate  the  mat- 
ter in  other  cases,  and  the  law  does  not  so  especially  favor 
actions  for  divorce  as  to  make  them  exceptions  to  a  rule  other- 
wise uniform. 

Judgment  reversed,  and  cause  remanded,  with  direction  to 
the  court  below  to  sustain  the  demurrer  to  the  complaint. 


Tbe  PBiNClPAii  CASE  is  quite  important  in  its  intimation  that  there  can 
be  no  cross-complaint  in  actions  of  divorce  under  section  442  of  the  Code  of 
Civil  Procedure  of  California.  That  section  is  as  follows:  "Whenever  the 
defendant  seeks  aflSrmative  relief  against  any  party,  relating  to  or  depending 
upon  the  contract  or  transaction  upon  which  the  action  is  brought,  or  affect- 
ing the  property  to  which  the  action  relates,  he  may,  in  addition  to  his  an- 
swer, file  at  the  same  time,  or  by  permission  of  the  court,  subsequently,  a 
cross-complaint.  The  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer  thereto  as  to  the  origi- 
nal complaint." 

Offenses  Specified  in  Califobnia  Code  as  Groitnds  of  Divobob  are 
properly  pleadable  in  bar  one  to  the  other:  Conant  v.  Conant,  70  Am.  Deo. 
718. 
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Estate   of  Eowland. 

[74  Califoenia,  523.J 

In  the  Distribution  of  an  Estate,  Persons  Claimino  Adversely  to  the 
decedent  cannot  present  their  claims  and  have  property  in  the  hands  of 
the  administrator  turned  over  to  them,  on  the  ground  that  it  belonged 
to  them  and  not  to  decedent. 

Husband,  on  Settlement  and  Distribution  op  Wife's  Estate,  cannot 
obtain  an  order  that  certain  moneys  in  the  hands  of  the  administrator  ba 
turned  over  to  him  as  community  property. 

Distribution  of  Wife's  Estate  cannot  Pbejudice  Husband's  Claim 
that  property  which  the  decree  of  distribution  purports  to  distribute  was 
in  fact  community  property,  and  belonged  to  him  as  the  survivor  of  the 
community,  for  the  court  has  no  jurisdiction  over  such  property  in  ad- 
ministering the  estate  of  the  wife. 

M.  G.  Cobb  and  John  Reynolds,  for  the  appellant. 

A.  N.  Drown,  for  the  respondents. 

Searls,  C.  J.  This  is  an  appeal  from  a  final  decree  of  the 
superior  court  distributing  the  estate  of  Jane  Rowland,  de- 
ceased, and  denying  the  petition  of  appellant,  the  surviving 
liusband  of  deceased,  to  have  certain  money  and  property  in 
the  hands  of  the  executors,  declared  community  property  of 
petitioner  and  deceased,  segregated  from  the  separate  property 
of  the  testatrix,  and  delivered  to  him,  instead  of  being  dis- 
tributed to  the  legatees  under  the  will. 

It  appears  from  the  petition  of  the  appellant,  to  which  a 
demurrer  was  interposed  and  sustained,  that  in  1867  the  peti- 
tioner and  testatrix,  who  were  husband  and  wife,  by  an  agree- 
ment between  themselves,  divided  their  community  property; 
that  twelve  thousand  dollars  of  such  property  was  in  the 
hands  of  the  testatrix,  and  was  not  divided,  owing  to  the  fact 
that  petitioner  supposed  it  was  required  to  pay  off  certain 
claims  against  the  common  property. 

The  property  thus  divided  and  thereafter  held  by  the  parties 
in  severalty  as  their  separate  property  was  sold  in  1879  for  one 
hundred  and  eighty-five  thousand  dollars,  and  thereupon  an 
accounting  was  had  between  the  parties,  in  which  petitioner 
claims  the  testatrix  was  improperly  allowed  five  thousand 
dollars  on  account  of  alleged  expanses  incurred  by  her  as  the 
agent  of  petitioner  in  and  about  his  property.  He  now  claims 
these  amounts  with  interest,  amounting  in  the  aggregate  to 
thirty  thousand  dollars,  as  community  property,  to  which  he  . 
was  entitled  upon  the  death  of  his  wife. 

Deceased  left  a  will,  which  was  duly  admitted  to  probate, 
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whereby  her  property  was  disposed  of,  and  in  which  petitioner 
was  a  legatee  to  the  extent  of  one  dollar. 

It  is  made  the  duty  of  the  probate  court,  or  the  superior  court 
acting  as  such,  to  distribute  the  estate  of  deceased  persons, 
when  ready  therefor,  to  the  heirs,  legatees,  and  devisees,  as 
the  case  may  require  and  as  provided  by  law;  so,  too,  debts 
and  demands  against  the  estate  may  be  ascertained,  deter- 
mined, and  paid  as  provided  by  statute. 

The  law  does  not  contemplate  or  provide  for  the  distribution 
of  property  or  money  in  the  hands  of  the  executor  or  admin- 
istrator to  persons  who  may  claim  adversely  to  the  estate,  but 
leaves  all  such  questions  to  be  determined  by  action  on  behalf 
of  or  against  the  executor.  The  estate  as  distributed  must  go 
to  the  heirs  or  legatees  or  devisees,  or  to  some  of  them,  or  those 
holding  under  them,  and  the  decree,  when  made,  is  conclu- 
eive  as  to  their  rights,  subject  only  to  be  set  aside,  modified,  or 
reversed  on  appeal :  Code  Civ.  Proc,  sec.  1666. 

Appellant  does  not  claim  under  or  through  the  estate,  but 
adversely  and  in  opposition  thereto. 

"  Upon  the  death  of  the  wife,  the  entire  community  property, 
without  administration,  belongs  to  the  surviving  husband," 
etc.:  Civ.  Code,  sec.  1401;  Moore  v.  Jones,  63  Cal.  12. 

Under  the  eleventh  section  of  the  act  of  1850,  upon  the 
death  of  the  wife,  one  half  of  the  community  property  vested 
in  her  descendants:  Payne  v.  Payne,  18  Cal.  291. 

The  amendment  of  1874,  contained  in  section  1401,  quoted 
above,  has  changed  the  rule  in  this  respect;  and  as  to  the  com- 
munity property,  the  husband  does  not,  upon  the  death  of  the 
wife,  take  by  succession.  The  estate  in  expectancy  of  the 
wife  in  the  community  property  is  dependent  upon  her  survi- 
vorship; and  in  the  event  of  her  death  before  her  husband,  it 
is  deemed  never  to  have  existed.  If  we  are  correct  in  this, 
the  husband  does  not,  upon  the  death  of  his  wife,  as  to  the 
community  property,  take  by  descent  or  succession,  but  holds 
the  community  property  as  though  acquired  by  himself,  and 
as  if  his  deceased  wife  had  never  existed. 

The  contention  of  counsel  for  appellant,  that  the  claim  of 
the  latter  will  be  concluded  by  the  decree  of  distribution,  is 
riot  tenable.  Under  section  1666,  Code  of  Civil  Procedure,  the 
decree  is  only  made  conclusive  as  to  the  rights  of  heirs,  lega- 
tees, and  devisees.  As  appellant  does  not,  as  to  the  claim, 
come  within  the  category  of  these,  he  will  not   be   bound 

thereby.     He  appears  in  a  twofold  capacity:  1.  As  a  legatee 
Am.  St.  Rkp.,  Vol.  V. —30 
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under  the  will,  and  as  to  his  rights  as  such  he  will  he  hound 
by  the  decree;  and  2.  As  a  claimant,  in  his  own  right,  antago- 
nistic to  the  estate.  In  this  latter  capacity  he  will  be  no  more 
concluded  than  a  third  party  would  be,  who  might  chance  to 
claim  real  estate  adversely  to  decedent  and  his  representatives: 
Freeman  on  Judgments,  sec.  66,  and  cases  cited;  Bath  v.  Val- 
dez,  70  Cal.  359.  If,  as  may  well  be,  his  demand  only  amounts 
to  a  claim  against  the  estate,  which  should  have  been  pre- 
sented to  the  executors,  it  cannot  alter  the  case  as  presented 
here. 

The  decree  and  order  of  the  court  below  appealed  from  are 
affirmed.  

CoMMUiTiTT  Property,  GsyERALLT:  See  the  note  to  Cooke  y.  Bremond,  86 
Am.  Dec.  628  et  seq. 
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ExECUTOB  Who  Sells  Personal  Property  of  his  Testator,  wtthout  as 
Order  of  Court,  ia  guilty  of  its  conversion,  and  becomes  responsible  for 
its  valae,  with  legal  interest. 

ExEcirroR  Who  has  Resigned  his  Trust,  Settled  his  Accounts,  and 
Received  his  Discharge,  may,  nevertheless,  be  Cited  before  the  court 
by  his  successor,  under  section  1629  of  the  Code  of  Civil  Procedure  of 
California,  and  required  to  account  for  property  converted  by  him  and 
not  included  in  his  former  accounts. 

Executor  has  No  Right  to  Give  Away  Stocks  because  he  regards  them 
as  worthless. 

Measure  of  Executor's  Liability  for  Stocks,  Which  He  has  Per- 
mitted TO  be  Sold  without  an  order  of  court,  is  not  limited  to  their 
appraised  nor  to  their  actual  value,  but  extends  to  the  amount  for  which 
they  were  sold,  where  that  exceeds  the  appraised  or  actual  value. 

Order  Made  at  the  Instance  or  to  Promote  the  Interest  of  appellant 
will  not  be  reviewed  on  an  appeal  taken  by  him. 

A.  D.  Splivalo,  for  the  appellant. 
A.  Comtej  Jr.,  for  the  respondent. 

Belcher,  C.  C.  In  1870,  S.  Martinovich  was  duly  appointed 
executor  of  the  last  will  and  testament  of  L.  Radovich,  de- 
ceased, and  he  continued  to  act  as  such  executor  until  August, 
1882.  Among  the  assets  of  the  estate  which  came  into  his 
possession  as  executor  was  a  certificate  for  five  shares  of  the 
capital  stock  of  the  San  Francisco  and  Oakland  Railroad  Com- 
pany.    This  stock  was  mentioned  in  the  inventory,  and  was 
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apprals'id  at  $250.  Martinovich  resigned  his  place  as  execu- 
tor in  1882,  and  J.  L.  Radovich  was  appointed  administrator 
of  the  cEtate  with  the  will  annexed. 

Martinovich  never  obtained  any  order  for  the  sale  or  dispo- 
fcition  of  the  stock,  and  never  turned  the  certificate  over  to  his 
successor.  Subsequently,  in  March,  1885,  Radovich,  as  ad- 
ministrator, obtained  an  order  from  the  court  requiring  Martin- 
ovich to  appear  and  render  an  account  under  oath  of  the  five 
shares  of  stock  which  he  had  received  and  held  as  executor. 

To  this  order  Martinovich  answered,  denying  that,  as  exec- 
utor or  otherwise,  he  ever  received  the  five  shares  of  stock  re- 
ferred to,  and  alleging  that  at  the  time  of  L.  Radovich's  death, 
the  stock  was,  and  ever  since  had  continued  to  be,  worthless, 
and  of  no  value  whatever. 

A  hearing  was  had  before  the  court,  at  which  Martinovich 
appeared  and  testified  that  he  was  executor  of  the  last  will  of 
L.  Radovich,  deceased,  and  that,  prior  to  November  28,  1873, 
as  such  executor  he  had  the  control  and  possession  of  the  said 
five  shares  of  stock  as  a  part  of  the  assets  of  the  estate,  and 
"that  he  had  indorsed  the  stock  as  such  executor,  and  had  deliv- 
ered the  same  to  A.  D.  Splivalo,  his  attorney  and  agent,  to  sell 
it  for  whatever  he  could,  and  that  witness,  as  such  executor, 
had  filed  accounts,  but  had  never  accounted  for  said  stock,  or 
the  proceeds  of  sale  thereof,  and  that  he  had  been  allowed  by 
the  court  in  his  accounts  and  had  received  from  the  estate  all 
his  commissions,  disbursements,  and  charges,  and  claims  of 
all  kinds,  including  attorney's  fees  in  matter  of  said  estate, 
and  that  nowhere  and  in  no  manner  had  he  accounted  for 
said  shares  of  stock,  but  had  omitted  all  mention  thereof  in 
bis  accounts,  as  he  did  not  consider  them  of  any  value;  that 
he  had  never  applied  to  the  court  for  authority  to  sell  the 
stock,  and  that  his  indorsement  of  the  same  and  the  delivery 
of  the  same  to  said  Splivalo  was  without  order  from  court." 

Splivalo  was  called  as  a  witness,  and  testified  "  that  he  had 
been  attorney  for  the  estate  of  L.  Radovich,  deceased,  .... 
and  that  said  Martinovich  had  indorsed  the  stock  as  executor, 
and  told  him  to  sell  it  for  what  he  could  get  and  keep  it  for 
his  services;  that  the  stock  was  not  indorsed  by  any  other 
person  than  the  said  Martinovich;  that  the  stock  was  consid- 
ered of  no  value  whatever,  but  that  witness  sold  it  for  $450 
some  time  prior  to  November  28,  1873;  that  $450  was  not  its 
value,  although  he  got  that  sum  for  it;  that  the  stock  had  no 
value;  that  he  received  the  stock  as  part  compensation  for  his 
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services  in  said  estate;  and  that  if  it  were  not  credited  in  the 
accounts,  it  was  through  forgetfulness." 

The  court  found,  among  other  things,  that  the  five  shares 
of  stock  were  indorsed  and  sold  without  any  order  of  court, 
and  were  transferred  to  the  purchaser  thereof  on  the  books  of 
the  corporation  on  the  twenty-eighth  day  of  November,  1873; 
that  the  stock  was  sold  for  $450,  dnd  that  that  sum  was  its 
market  value  at  the  time  of  sale;  that  neither  the  stock  nor 
the  proceeds  of  the  sale  thereof  were  ever  accounted  for  by 
Martinovich  prior  to  the  filing  of  his  account  in  May,  1885, 
and  that  there  was  no  good  or  any  suflBcient  cause  for  his  delay 
in  accounting  for  the  same. 

Thereupon  an  order  was  made  and  entered,  settling  the  ac- 
count at  $450,  with  legal  interest  thereon  from  November  28, 
1873,  in  the  aggregate,  $828.92,  and  requiring  Martinovich 
forthwith  to  pay  the  last-named  sum  to  the  administrator  of 
the  estate. 

Subsequently,  on  motion  of  counsel  for  Martinovich,  an 
order  was  made  modifying  the  last-named  order  in  certain 
unimportant  particulars,  and  thereupon  Martinovich  appealed 
from  both  orders. 

1.  We  fail  to  see  that  the  court  erred  in  making  the  first 
order  complained  of.  As  executor,  Martinovich  had  no  right 
to  sell  or  otherwise  dispose  of  the  stock  without  an  order  of 
court  authorizing  him  to  do  so.  When,  therefore,  without 
any  such  order,  he  caused  the  stock  to  be  sold,  he,  in  legal 
effect,  converted  it  to  his  own  use,  and  became  responsible  for 
its  value,  with  legal  interest  thereon. 

The  claim  that  the  court  had  no  jurisdiction  to  make  the 
order  because  Martinovich  resigned  his  trust  as  executor  in 
1882,  and  then  settled  his  accounts  and  was  discharged,  is  not 
tenable,  for  two  reasons:  1.  The  code  provides  that  "when 
the  authority  of  an  executor  or  administrator  ceases,  or  is  re- 
voked for  any  reason,  he  may  be  cited  to  account  before  the 
court  at  the  instance  of  the  person  succeeding  to  the  adminis- 
tration of  the  same  estate,"  etc.:  Code  Civ.  Proc,  sec.  1629; 
and  2.  It  affirmatively  appears  that  he  never  accounted  for  or 
was  discharged  from  the  liability  in  question. 

So  the  claim  that  the  stock  was  considered  worthless,  and 
the  appellant  therefore  rightfully  turned  it  over  to  Splivalo, 
attorney  for  the  estate,  is  equally  untenable. 

The  executor  has  no  right  to  give  away  the  assets  of  the 
estate  even  though  he  may  consider  them  worthless,  and  the 
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attorney  has  no  right  to  receive  such  a  gift  from  the  executor's 
hands.  Both  parties  knew,  or  should  have  known,  such  to  be 
the  law  when  the  transfer  was  made. 

So,  too,  the  claim  that  appellant,  if  chargeable  at  all,  should 
have  been  charged  with  only  $250,  the  appraised  value  of  the 
stock,  is  wholly  without  merit.  The  code  makes  the  executor 
chargeable  with  the  whole  of  the  estate  at  the  appraised  value, 
and  with  all  the  interest,  profit,  and  income  thereof,  and  it 
requires  him  to  account  for  the  excess  when  he  sells  any  part 
of  the  estate  for  more  than  the  appraisement:  Code  Civ.  Proc, 
sees.  1613, 1614.  As  the  stock  was  actually  sold  for  $450,  the 
appellant  was  properly  chargeable  with  that  sum,  with  inter- 
est thereon. 

2.  The  appeal  from  the  second  order  cannot  be  considered, 
for  the  reason, — 1.  It  was  made  at  the  instance  of  appellant; 
and  2.  It  was  made  to  promote  his  interests,  and  could  not 
possibly  operate  to  his  prejudice. 

We  conclude,  therefore,  that  both  of  the  orders  appealed 
from  should  be  aflSrmed. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  orders  are  affirmed.  

Paety  will  not  bb  Heaed  to  Complain  of  ajs  Obdek  Made  at  his 
Instance:  Price  v.  Brackenridge,  92  Mo.  378. 

Section  1629  ov  the  Code  op  Civtl  Peecedure,  referred  to  in  the  opin- 
ion,  ia  as  follows:  "When  the  authority  of  an  executor  or  administrator 
ceases,  or  ia  revoked  for  any  reason,  he  may  be  cited  to  account  before  the 
court,  at  the  instance  of  the  person  succeeding  to  the  administration  of  the 
same  estate,  in  like  manner  as  he  might  have  been  cited  by  any  person  in- 
terested in  the  estate  during  the  time  he  was  executor  or  administrator." 

Doubtless  this  section  confers  plenary  power  to  compel  an  accounting  in 
proper  cases;  but  we  see  nothing  therein  which  appears  to  be  designed  to  limit 
or  annul  the  operation  of  previous  judicial  proceedings,  or  to  render  inappli- 
cable the  law  of  res  judicata.  In  the  principal  case  it  appears  that  the  exec- 
utor had  accounted,  and  his  accounts  had  been  settled.  Such  settlement 
was  a  decision,  and  apparently  a  final  decision,  upon  a  matter  within  the 
jurisdiction  of  the  court,  and  was,  therefore,  upon  principle,  conclusive  that 
the  amount  then  found  to  be  due  from  the  executor  was  the  true  amount. 
Any  subsequent  proceeding  to  show  that  such  amount  was  either  greater  or 
less  was  inconsistent  with  the  prior  adjudication,  and  therefore  not  permis- 
sible: Freeman  on  Judgments,  sees.  284  a-287.  The  settlement  relied  upon  as 
ft  bar  in  the  principal  case  was  apparently  the  settlement  of  a  final  account, 
and  there  was  no  suggestion  that  the  proceedings  resulting  in  such  settle- 
ment were  without  notice,  or  irregular  in  any  respect.  The  decision  seems, 
therefore,  indefensible  upon  principle,  and  in  defiance  of  the  Code  of  Civil 
Procedure  and  the  prior  decisions  of  the  court:  Cal.  Code  Civ.  Proc,  sec. 
1657;  Reynolda  v.  Brumagim,  54  Cal.  254;  see  also  note  to  Picot  v.  Biddle't 
Ex'r,  86  Am.  Dec.  143-146. 
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[74  California,  557.] 

Fbacd  in  Obtaining  a  Contract  will  Defeat  the  Right  to  Coupel  a 
Specific  Performance  thereof,  although  the  frand  was  not  prodac< 
tive  of  injury  to  the  defendant.  It  ia  sufficient  that  it  would  result  in 
an  injury  to  third  persons,  as  where  one  by  fraudulent  representations 
procured  a  contract  for  the  sale  of  lands  to  him,  which  contract,  but  for 
such  representations,  would  have  been  given  to  another. 

Fraud  will  Defeat  a  Suit  for  Spectfio  Performance  of  contract  to 
convey  lands,  though  such  fraud  was  not  productive  of  damage  to  the 
vendor  or  to  third  persons,  if  by  the  fraud  the  vendor  was  deceived  and 
caused  to  enter  into  a  contract  to  which  his  assent  could  not  have  been 
otherwise  obtained. 

Specific  Performance  will  not  be  Decreed  unless  the  Contract  la 
Free  from  Evert  Imputation  of  Fraud  or  Deceit.  The  contract 
of  the  party  seeking  specific  performance  must  be  free  from  all  blame. 

/.  M.  Fulweiler,  and  Hart  and  White,  for  the  appellant. 

A.  P.  Catlin,  and  C.  A.  and  F.  P.  Tuttle,  for  the  respondent. 

Hayne,  C.  Action  for  specific  performance  of  a  contract  to 
convey  land. 

The  Central  Pacific  Railroad  Company,  being  the  owner  of 
large  tracts  of  land  acquired  from  the  federal  government, 
placed  the  disposition  of  the  same  in  the  hands  of  one  of  its 
oflBcers,  called  its  land  agent.  The  finding  in  this  regard  is, 
that  "said  railroad  company,  for  the  purpose  of  disposing  of 
its  lands,  established  a  land  department  and  appointed  a  land 
agent,  who  had  power  to  issue  and  carry  into  effect  the  circu- 
lars hereinafter  copied.  Said  land  agent  had  full  power  to 
appoint  subordinate  agents,  and  to  distribute  to  them  the  work 
of  the  land  department." 

In  the  exercise  of  his  functions,  the  land  agent  addressed  a 
circular  to  the  public  inviting  settlement  upon  its  vacant 
lands,  and  stating,  among  other  things,  that  "settlers  and 
actual  occupants  who  in  good  faith  cultivate  and  improve 
lands  belonging  to  either  of  the  companies  will  generally  be 
given  preference  of  purchase  at  the  regular  price." 

It  appears  that  in  the  spring  of  1881,  one  Menger,  who  waa 
then  in  occupation  of  the  south  half  of  the  northeast  quarter 
of  section  7,  in  township  13,  range  9  east.  Mount  Diablo  base 
and  meridian,  and  of  an  adjoining  piece,  received  the  above- 
mentioned  circular,  and  certain  verbal  assurances,  and  after 
several  months  sold  and  conveyed  whatever  rights  he  had  to' 
one  Cole.    Before  making  the  purchase,  Cole  inquired  of  one 
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Perkins,  the  deputy  of  the  land  agent,  "whether,  if  he  bought 
from  Menger,  he  could  get  the  title  of  the  company  "  to  the 
said  south  half  of  the  northeast  quarter,  and  the  other  land 
which  Menger  occupied.  And  Perkins  "then  gave  him  one 
of  said  circulars,  and  informed  him  that  if  he  moved  upon  the 
land  and  improved  it,  he  could  safely  buy  of  said  Menger,  and 
that  the  railroad  company  would  give  him  the  preference  to 
buy  the  same  at  such  price  as  it  might  fix;  and  said  Cole 
made  said  purchase  under  said  advice,  and  moved  into  said 

Monger's  house  immediately  upon  the  purchase Said 

Cole  moved  upon  said  land,  and  continued  to  reside  upon  it 
and  make  improvements  on  it,  relying  upon  said  circulars, 
and  what  was  said  to  him  by  said  Perkins,  believing  that  he 
would  have  the  prior  right  to  purchase  from  said  railroad  com- 
pany said  land  at  a  price  which  it  might  fix."  In  December, 
1881,  he  filed  his  application  to  purchase  with  the  land  agent; 
but  no  immediate  action  appears  to  have  been  taken  thereon. 

During  all  of  this  time  the  plaintiff,  Kelly,  had  brought 
himself  within  the  terms  offered  by  said  circular  as  to  certain 
adjoining  land,  but  had  never  done  so  as  to  the  land  in  con- 
troversy. It  sufiiciently  appears,  we  think,  that  Kelly  had 
notice  of  Cole's  equities;  for  he  resided  in  the  vicinity,  and  it 
is  found  that  on  one  occasion  he  undertook  to  make  an  entry 
upon  Cole's  possession,  and  commenced  to  erect  "a  small 
board  house"  upon  the  land  in  controversy;  but  Cole  ordered 
him  off;  and  he  left,  and  moved  his  house  away.  He  there- 
fore knew  that  Cole  had  a  claim  to  the  land,  and  by  inquiry 
he  could  easily  have  learned  the  nature  of  such  claim. 

Several  weeks  after  this,  Kelly  filed  with  the  land  agent  an 
application  to  purchase  certain  lands,  including  the  tract  in 
controversy,  and  represented  to  the  land  agent  that  he,  Kelly, 
had  settled  upon  the  same.  The  land  agent,  believing  these 
representations,  entered  into  a  contract  with  Kelly  for  the 
conveyance  to  him  of  this  and  other  tracts,  and  received  from 
him  the  first  payment  therefor.  These  representations  of 
Kelly  were  entirely  false.  The  finding  in  this  regard  is  as 
follows:  "Kelly's  said  representations,  made  by  himself  and 
his  witnesses  to  the  land  agent,  were  untrue,  and  he  at  the 
time  knew  that  they  were  untrue,  and  they  deceived  the  land 
agent,  and  induced  him  to  award  to  said  Kelly  said  south  half 
of  the  northeast  quarter;  and  the  land  agent,  but  for  such  de- 
ception, would  not  have  awarded  said  south  half  of  the  north- 
east quarter  to  said  Kelly,  but  would  have  awarded  it  to  said 
Cole." 
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Upon  becoming  aware  of  the  deception  which  had  been 
practiced  upon  him,  the  land  agent  notified  Kelly  that  he 
could  not  have  the  tract  in  controversy,  and  tendered  him 
back  the  portion  of  his  first  payment  which  applied  to  that 
tract;  but  did  not  tender  him  back  the  money  applying  to  the 
other  lands  mentioned  in  his  contract.  Kelly  refused  to  receive 
the  money,  and  brought  this  action  to  compel  the  conveyance 
to  him  of  all  the  land  mentioned  in  the  contract.  Cole  inter- 
vened, and  prayed  for  the  conveyance  of  the  land  in  contro- 
versy to  him.  The  court  below  decreed  that  the  land  be 
conveyed  to  Cole,  and  Kelly  appeals.  The  evidence  is  not 
brought  up, — the  appeal  being  from  the  judgment,  and  upon 
the  judgment  roll  alone. 

The  point  made  on  Kelly's  appeal  is,  that  the  false  repre- 
sentation was  not  productive  of  injury  to  the  railroad  com- 
pany. And  the  argument  is,  that  there  was  no  injury,  because, 
in  the  first  place,  it  was  under  no  obligation  to  convey  to  Cole, 
— the  promise  contained  in  the  circular  being  merely  that 
"  preference  will  generally  be  given  to  settlers,"  in  which  re- 
spect it  diflFers  from  the  promise  contained  in  the  circular 
considered  in  Boyd  v.  BrincJcin,  55  Cal.  427;  and  because,  in 
the  second  place,  the  company  was  willing  to  convey,  and  will 
convey,  the  land  to  Cole  for  the  same  price  that  it  agreed  to 
convey  it  to  Kelly,  and  hence  could  not  be  injured  pecuni- 
arily. 

It  is  deserving  of  serious  consideration  whether,  admitting 
that  Boyd  v.  Brinckin,  supra,  can  be  distinguished  as  contended, 
there  was  not  suflBcient  part  performance  of  the  oral  promise 
to  Cole  to  take  the  case  out  of  the  statute  of  frauds  and  entitle 
him  to  a  specific  performance.  But  waiving  this,  we  think 
there  are  two  answers  to  the  argument  for  the  appellant. 

1.  Assuming  the  correctness  of  appellant's  major  proposi- 
tion,— viz.,  that  in  order  to  defeat  a  suit  for  specific  perform- 
ance on  the  ground  of  fraud,  the  fraud  must  be  productive 
of  injury, — it  is  not  necessary  that  the  injury  should  result  to 
the  vendor.  It  is  sufficient  if  it  would  result  to  third  persons. 
It  is  upon  this  principle  that  the  relief  is  refused  where  the 
thing  to  be  done  would  operate  as  a  fraud  upon  the  public. 
Thus  a  court  will  refuse  to  decree  specific  performance  of  an 
agreement  to  publish  a  book,  purporting  to  be  written  by  one 
person,  but  in  fact  written  by  another:  Post  v.  Marsh,  L.  R.  16 
Ch.  D.  406.  So,  upon  the  same  principle,  the  relief  is  refused 
where  the  agreement  was  in  fraud  of  the  rights  of  creditors: 
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St.  John  V.  Benedict,  6  Johns.  Ch.  117;  Baldwin  v.  Campfield,  8 
N.  J.  Eq.  600;  Ryan  v.  Ryan,  97  111.  40;  or  in  fraud  of  the  rights 
of  other  parties:  Kitchen  v.  Coffyn,  4  Ind.  507.  So  it  is  re- 
fused where  the  act  sought  to  be  enforced  would  operate  to  the 
injury  of  interests  in  remainder:  Fry  on  Specific  Performance, 
p.  *141,  sec.  804;  Thomas  v.  Bering,  1  Keen,  747,  748;  or  to  a 
wife's  right  in  a  homestead:  Phillips  v.  Stauch,  20  Mich.  883; 
or  to  subsequent  purchasers  from  the  same  vendor:  Curran  v. 
IlolyoJce,  116  Mass.  90;  and  see  Pomeroy  on  Specific  Perform- 
ance, sec.  181,  The  court  will  not  make  itself  an  instrument 
to  carry  out  the  fraud,  whether  the  person  to  be  injured  be  a 
party  to  the  contract  or  not.  It  will  not  assist  the  plaintifi'to 
get  the  benefit  of  the  intervenor's  labor  and  improvements 
upon  the  tract  in  controversy. 

2.  But  we  do  not  think  that  in  order  to  defeat  a  suit  for  the 
specific  performance  of  a  contract  to  convey  land,  upon  the 
ground  of  fraud,  the  fraud  must  be  productive  of  damage, 
either  to  the  vendor  or  to  third  persons.  If  the  misrepresenta- 
tion was  intentional,  and  made  for  the  purpose  of  deceiving 
the  vendor,  and  the  vendor  relies  upon  it,  and  was  deceived 
by  it,  and  would  not  have  entered  into  the  contract  but  for 
the  fact  that  he  was  so  deceived,  then  we  think  a  court  of 
equity  will  not  enforce  the  contract,  whether  it  be  accom- 
panied by  damage  or  not.  So  far  as  this  kind  of  suit  is  con- 
cerned, such  a  misrepresentation  is  material,  although  not 
accompanied  by  damage. 

The  counsel  for  the  appellant  cite  in  this  connection  the 
case  of  Morrison  v.  Lods,  39  Cal.  385,  as  afl&rming  the  contrary 
doctrine.  The  report  of  that  case  is  somewhat  obscure.  It 
does  not  show  what  the  representation  was,  nor  whether  it  was 
intentionally  false  or  a  mere  innocent  misrepresentation.  But 
if  the  court  meant  to  decide  that  a  court  of  equity  will  enforce 
a  contract  obtained  solely  through  a  false  and  fraudulent 
representation,  then  we  think  the  decision  is  in  violation  of 
established  principles.  It  is  perfectly  true,  as  stated  in  the 
opinion,  that  an  action  at  law  cannot  be  maintained  for  fraud 
unless  accompanied  by  damage.  It  is  also  true,  as  stated  in 
the  opinion,  that  a  court  of  equity  will  not  set  aside  a  contract 
obtained  through  fraud  unless  it  be  productive  of  injury: 
1  Story's  Eq.  Jur.,  sec.  203.  But  it  is  not  true  that  this  applies 
to  suits  for  specific  performance.  It  is  well  settled  that  a  court 
of  equity  may  refuse  specific  performance  of  a  contract  which 
it  would  not  set  aside:  Mortlock  v.  Buller,  10  Ves.  308;  Cndvmn 
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V.  Homery  18  Id.  11;  Seymour  v.  Delancy,  6  Johns.  Ch.  222; 
Jackson  v.  Ashton,  11  Pet.  248;  Barhsdaley.  Payne^  Riley,  178; 
Frisby  v.  Ballancej  4  Scam.  299;  Clement  v.  Reid^  17  Miss.  542, 
543;  Taylor  V.  Merrill,  55  111.61;  Hilliard  on  Vendors,  445; 
Fry  on  Specific  Performance,  Am.  ed.,  p.  *192,  sec.  427. 

Although  the  court  will  refuse  to  destroy  the  contract,  it 
will  not  further  in  any  way  the  fraudulent  design.  In  such 
cases,  by  an  application  of  the  maxim  that  he  who  comes  into 
equity  must  come  with  clean  hands,  the  court  is  enabled  to 
give  greater  effect  to  the  principles  of  morality  than  can  be 
done  in  ordinary  cases.  The  leading  text-writers  are  agreed 
in  this  view.  Chancellor  Kent,  after  stating  the  general  rule 
that  fraud  must  be  accompanied  by  damage,  and  that  "there 
are  many  duties  that  belong  to  the  class  of  imperfect  obliga- 
tions, which  are  binding  in  conscience,  but  which  human  laws 
do  not  and  cannot  undertake  directly  to  enforce,"  goes  on  to 
say:  "  But  where  the  aid  of  a  court  of  equity  is  sought  to  carry 
into  execution  such  a  contract,  then  the  principles  of  ethics 
have  a  more  extensive  sway":  2  Kent's  Com.  490.  This  state- 
ment is  adopted  by  Story:  1  Story's  Eq.  Jur.,  sec.  206.  So 
Kerr,  in  his  work  on  fraud  and  mistake,  says:  "  Where  the 
aid  of  a  court  of  equity  is  sought  by  way  of  specific  perform- 
ance of  a  contract,  the  principles  of  ethics  have  a  more  exten- 
sive sway  than  where  a  contract  is  sought  to  be  rescinded. 
....  Where  a  party  calls  for  specific  performance,  he  must, 
as  to  every  part  of  the  transaction,  be  free  from  every  impu- 
tation of  fraud  or  deceit,"  and  "  must  show  that  his  conduct 
has  been  clear,  honorable,  and  fair ":  Kerr  on  Fraud  and 
Mistake,  Am.  ed.,  357,  358.  So  Hovenden  says:  "  Specific 
performance  of  an  agreement  is  never  compelled  unless  the 
case  is  clear  of  the  imputation  of  any  deception ;  the  conduct 
of  the  party  seeking  it  must  be  free  from  all  blame":  2  Ho- 
venden on  Fraud,  p.  4;  see  also  Fry  on  Specific  Performance, 
Am.  ed.,  *204.  This  rule  is  embodied  in  section  3391  of  the 
Civil  Code,  which  provides  that  "  Specific  performance  cannot 

be  enforced  against  a  party  to  a  contract 3.  If  his  assent 

was  obtained  by  the  misrepresentation,  concealment,  circum- 
vention, or  unfair  practices  of  any  party  to  whom  performance 
would  become  due,"  etc. 

And  it  is  evident  that  such  must  be  the  rule.    To  say  other- 
wise is  to  place  suits  for  specific  performance  on  the  same  level 
with  actions  at  law,  which  is  contrary  to  all  the  authorities.' 
If,  therefore,  the  case  of  Morrison  v.  Lods,  supra,  is  to  be  con- 
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strued  as  aflBrming  any  such  doctrine,  it  does  not  state  the  law 
correctly.  The  case  of  Board  of  Commissioners  v.  Younger,  29 
Cal.  172,  was  a  suit  to  set  aside  a  contract,  and  not  for  specific 
performance. 

In  the  present  case  the  false  and  fraudulent  representation 
of  plaintiff  was  the  inducing  cause  of  the  contract.  This 
is  apparent  from  the  fact  that  as  soon  as  the  company  dis- 
covered the  fraud  which  had  been  practiced  upon  it,  it  repu- 
diated the  contract.  And  it  is  expressly  found  that  "  the 
land  agent,  but  for  such  deception,  would  not  have  awarded 
said  south  half  of  northeast  quarter  to  said  Kelly,  but  would 
have  awarded  it  to  said  Cole." 

This  state  of  facts  well  illustrates  the  wisdom  of  the  doc- 
trine which  does  not  insist  upon  measuring  everything  by  the 
standard  of  damage,  but  so  far  as  can  be  done,  allows  parties 
to  determine  what  is  for  their  own  interests,  and  to  contract 
or  refuse  to  contract  accordingly.  It  is  evident  from  the  cir- 
culars contained  in  the  record  that  it  was  the  policy  of  the 
company  to  encourage  the  settlement  of  its  vast  tracts  of  un- 
occupied land.  To  carry  out  this  policy,  it  ojGFered  special 
inducements  to  settlers.  It  ought  to  be  allowed  to  fulfill  its 
promises  to  those  who  have  relied  upon  its  good  faith.  It  is 
not  for  one  who  falsely  pretends  to  be  entitled  to  the  benefit 
of  those  promises  to  say  that  it  is  all  the  same  to  the  company 
because  he  pays  the  same  price  as  the  other  would.  The  case 
is  one  where  the  vendor  has  special  motives  for  selling  to  one 
person  at  a  price  which  it  would  not  accept  from  another:  See 
dictum  of  Lord  Eldon  in  Bonnett  v.  Sadler,  14  Ves.  528. 

It  may  be  conceded  in  favor  of  appellant  that  the  company 
did  not  take  the  proper  course  to  rescind  its  contract  with  the 
plaintiff.  Be  that  as  it  may,  he  cannot,  for  the  reasons  stated, 
have  the  aid  of  a  court  of  equity  to  carry  it  out.  His  case 
against  the  company,  therefore,  fails.  And  this  being  so,  he 
cannot  inquire  into  the  correctness  of  the  decree  directing  the 
company  to  convey  to  the  intervener.  For  if  he  is  not  entitled 
to  the  specific  thing,  it  is  of  no  consequence  to  him  what  be- 
comes of  it,  and  he  cannot  concern  himself  with  that  ques- 
tion. We  do  not  regard  the  case  of  Taylor  v.  C.  P.  E.  R. 
Co.,  67  Cal.  615,  as  conflicting  in  any  degree  with  the  above 
positions. 

We  therefore  advise  that,  upon  the  appeal  of  the  plaintiff, 
the  judgment  be  affirmed. 
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The  Court.     For  the  reasons  given  in  the  foregoing  opinion, 
in  the  appeal  of  the  plaintiff,  the  judgment  is  aflBrmed. 


Courts  will  Refuse  to  Specificallt  Enfoecb  Contkact  which  ia 
fraudulent,  or  ia  illegal,  hard,  or  unconscionable:  Swint  v.  Carr,  2  Am.  St. 
Rep.  44,  and  note;   Vcth  v.  OieHht  92  Mo.  97. 
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Wakrant  on  State  Treasury  Payable  to  A  B,  or  Order,  ia  transfer- 
able so  far  aa  to  authorize  the  holder  to  demand  payment,  and  to  main- 
tain in  his  own  name  an  action  thereon. 

Assignment  and  Delivery  of  Warrant  on  State  Treasury  ia,  in  equity, 
an  assignment  of  the  debt  and  an  authority  to  the  assignee  to  receive 
the  money. 

State  Treasurer  must  Pay  Warrant  Regularly  Drawn  on  Him, 
without  stopping  to  inquire  whether  the  persons  on  account  of  whose 
claims  the  warrant  waa  drawn  have  been  paid  or  not. 

Presumption  that  Officer  has  Done  his  Duty  applies  in  favor  of  a  war- 
rant issued  on  the  state  treasury,  and  if  the  warrant  waa  improperly 
issued,  that  fact  must  be  shown  in  order  to  overcome  such  presumption. 

Attorney-general  George  A.  Johnson,  for  the  appellant. 
Beatty,  Denaon,  and  Oatman,  for  the  respondent. 

Paterson,  J.  This  is  a  special  proceeding  to  compel  the 
defendant,  the  state  treasurer,  by  mandate  to  pay  a  certain 
warrant  issued  by  the  state  controller.  The  warrant  was  first 
presented  for  payment  to  Hon.  D.  J.  Oullahan,  who  was  at 
that  time  the  treasurer,  and  upon  his  refusal  to  cash  the  same 
this  proceeding  was  commenced.  Judgment  went  for  peti- 
tioner in  the  court  below,  Oullahan  appealed,  and  his  succes- 
sor, Herold,  has  been  substituted  as  defendant  herein. 

The  following  is  a  copy  of  the  warrant: — 
"controller's  warrant. 
"$1,213.  Sacramento,  Cal.,  April  10,  1886. 

"The  treasurer  of  state  will  pay  out  of  the  general  fund,  to 
the  order  of  J.  W.  McCarthy,  $1,213. 

"Kind  of  service,  sundries. 

"Liability  accrued  March  3,  1885. 

(Seal)  "John  P.  Dunn,  Controller. 

"No.  8,706. 

"No.  2,001. 
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"Indorsed:  — 

"  Payable  out  of  the  appropriation  for  expenses  of  the  su- 
preme court,  under  section  47,  Code  of  Civil  Procedure,  thirty- 
sixth  fiscal  year. 

"Indorsed:  — 

"  Pay  to  I.  W.  Hellman,  or  order. 

"J.  W.  McCarthy. 
"Isaiah  W.  Hellman." 

Appellant  claims  that  he  was  justified  in  his  refusal  to  pay 
the  warrant:  1.  Because  it  was  not  issued  to  McCarthy,  clerk 
of  the  supreme  court,  but  to  J.  W.  McCarthy,  individually; 
2.  Because  such  warrants  are  not  negotiable,  and  they  cannot 
be  assigned,  at  least  not  without  an  assignment  of  the  indebt- 
edness; 3.  It  is  not  shown  that  the  parties  with  whom  the 
clerk  contracted,  and  to  whom  the  several  amounts  of  the 
account  were  due,  have  been  paid. 

1.  It  is  expressly  stated  in  the  answer  that  "said  warrant 
No.  8,706  was  drawn  in  favor  of  and  delivered  to  J.  W.  Mc- 
Carthy, clerk  of  the  supreme  court."  The  omission  of  the 
controller,  therefore,  to  describe  the  oflScial  character  of  Mc- 
Carthy in  the  warrant  is  not  material.  The  warrant  shows 
that  it  was  issued  under  section  47,  Code  of  Civil  Procedure, 
which  authorizes  the  issuance  of  warrants  to  no  one  except 
the  clerk.  It  was  a  matter  of  record  that  the  account  upon 
which  the  warrant  was  issued  had  been  duly  certified  to  be 
correct,  and  that  thereafter  the  amount  claimed  had  been  au- 
dited, allowed,  and  approved  by  the  board  of  examiners.  The 
treasurer  knew,  as  matter  of  fact,  that  the  McCarthy  named 
in  the  warrant  was  the  clerk  of  the  supreme  court,  knew  his 
signature,  and  unquestionably  would  have  paid  the  warrant  if 
presented  by  McCarthy  himself. 

2.  Appellant  cites  a  large  number  of  authorities  in  support 
of  his  proposition  that  warrants  like  the  one  above  set  forth 
are  not  negotiable,  and  that  a  purchaser  gains  no  greater 
rights  than  the  payee  of  the  warrant  had.  This  may  be  ad- 
mitted, but  what  boots  it?  In  the  leading  case  cited  by  appel- 
lant, Mr.  Justice  Field  says:  "The  warrants  being  negotiable 
in  form  are  transferable  by  delivery,  so  far  as  to  authorize  the 
holder  to  demand  payment  of  them,  and  to  maintain  in  his 
own  name  an  action  upon  them.  But  they  are  not  negotiable 
instruments  in  the  sense  of  the  law  merchant,  so  that  when 
held  by  a  bona  fide  purchaser,  evidence  of  their  invalidity  or 
defenses  available  against  the  original  payee  would  be  ex- 
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eluded.  The  transferee  takes  them  subject  to  all  legal  and 
equitable  defenses  which  existed  to  them  in  the  hand  of  such 
payee":  Wall  v.  County  of  Monroe,  103  U.  S.  77. 

In  Martin  v.  San  Francisco,  16  Cal.  285,  it  was  held,  it  is 
true,  that  even  where  there  was  a  regular  assignment  of  such 
a  warrant  by  the  person  to  whom  it  was  issued,  the  assignee 
could  not  maintain  an  action  upon  it  without  an  assignment 
of  the  original  indebtedness;  but  it  has  since  been  said  that  an 
indorsement  and  delivery  of  the  warrant  would  be  in  equity 
the  assignment  of  the  debt,  and  an  authority  to  the  assignee 
to  receive  the  money:  Dana  v.  San  Francisco,  19  Id.  491;  Peo- 
ple V.  Gray,  23  Id.  127. 

The  answer  of  defendant  alleges  two  grounds  of  defense: 

1.  That  the  warrant  was  issued  without  authority  of  law; 

2.  That  it  could  not  be  transferred  by  indorsement.  In  what 
respect  it  is  claimed  to  be  without  authority  of  law,  we  have 
not  been  informed.  In  his  brief  appellant  makes  the  follow- 
ing fair  statement  of  the  case,  which  we  think  is  a  complete 
answer  to  his  first  ground  of  defense. 

"  It  appears  from  the  petition  that  said  warrant  was  issued 
to  the  said  J.  W.  McCarthy  under  the  authority  of  section  47, 
Code  of  Civil  Procedure.  Consequently  the  amount  called  for 
was  to  have  been  disbursed  by  him  as  provided  for  in  said  sec- 
tion. It  also  appears  that  up  to  the  time  of  drawing  the  war- 
rant the  provisions  of  said  section  had  been  complied  with,  and 
that  the  bill  was  approved  for  the  full  amoujit  by  the  board  of 
examiners.  At  the  time  the  warrant  was  issued,  and  at  the 
time  it  was  presented  for  payment,  there  was  an  appropriation, 
as  provided  in  section  47,  Code  of  Civil  Procedure,  and  said 
appropriation  was  unexhausted. 

"After  the  issuance  of  the  warrant,  said  McCarthy  sold  the 
warrant  to  I.  W.  Hellman  for  a  valuable  consideration,  and 
indorsed  on  the  back  of  the  warrant  the  following:  '  Pay  to  I. 
W.  Hellman  or  order.     J.  W.  McCarthy.' 

"  Said  Hellman  afterwards  sold  the  warrant  to  the  plaintiff", 
and  indorsed  the  same  in  blank,  as  follows:  ' Isaiah  W.  Hell- 
man.' The  court  finds  that  both  said  Hellman  and  the  plain- 
ti£f  purchased  said  warrant  in  good  faith  and  for  value." 

3.  It  does  not  concern  the  treasurer  whether  the  parties  to 
whom  the  several  amounts  allowed  in  the  clerk's  account  have 
been  actually  paid.     If  the  clerk  had  presented  the  warrant  in  , 
person  to  the  treasurer  for  payment,  the  latter  would  not  hav© 
troubled  himself  with  such  inquiry,  and  we  see  no  reason  for 
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such  an  inquiry  now.  None  of  the  creditors  of  the  clerk  un- 
der this  warrant  complain,  and  the  treasurer  can  scarcely  be 
expected  to  constitute  himself  their  guardian. 

If  it  be  conceded  that  the  fact  of  non-payment  by  the  clerk, 
if  shown,  would  be  a  defense  to  this  proceeding,  it  is  suflBcient 
to  say  that  in  this  case  prima  facie  the  warrant  is  good,  the 
presumption  being  that  the  officer  has  done  his  duty;  and  if 
there  are  any  creditors  remaining  unpaid,  it  devolved  upon 
the  defendant  herein  to  prove  the  fact.  No  attempt  was  made 
to  plead  or  prove  it. 

Judgment  affirmed.  

Pbesuuftion  is,  that  Public  Officers  have  properly  performed  official 
duties:  Dvbuc  v.  Voas,  92  Am.  Dec.  526. 


EioB  V.  Whitmore. 

[74  Califobmia,  619.J 

Valid  Leasb  mat  bb  Made  of  Land  then  in  Possession  of  Lessor's 
Tenant,  under  an  unexpired  lease;  and  the  lessor  is  answerable  in  dam- 
ages to  his  lessee  if  he  fails  to  dispossess  such  tenant  after  the  expiration 
of  the  first  lease,  and  to  deliver  possession  pursuant  to  the  terms  of  the 
first  lease. 

Measure  of  Damages  Recoverable  bt  a  Lessee  against  his  Lessor  for 
NOT  Putting  Him  into  Possession  ia  the  value  of  what  the  lessee  might 
have  made  by  the  use  of  the  leased  property  during  the  term  of  the 
lease. 

Action  to  recover  damages  for  not  putting  plaintiff  in  pos- 
eession  of  a  farm,  pursuant  to  a  contract  of  leasing.  One  of 
the  instructions  given  for  plaintiff  was  to  the  effect  that  if  be 
was  entitled  to  recover  at  all  "he  could  recover  all  he  could 
have  made  on  the  ranch  during  the  year;  that  is,  he  is  en- 
titled to  the  value  of  the  crop  that  might  have  been  raised 
on  the  ranch  during  that  year  by  an  average  farmer,  less 
the  cost  of  raising,  cutting,  harvesting,  etc.,  the  same,  and 
the  amount  raised,  its  cost  of  raising,  etc.,  its  value,  you 
must  ascertain  from  the  evidence  in  the  case.  In  determining 
the  amount  of  damages  to  be  awarded  plaintiff,  if  you  find  in 
his  favor,  the  jury  should  take  into  consideration  all  the  facts 
and  circumstances  proven  in  the  case;  and  if  you  find  that 
plaintiff  had  the  stock  and  utensils,  etc.,  to  work  and  cultivate 
the  ranch,  or  any  portion  of  it,  without  hiring  it  done,  that  fact 
you  have  a  right  to  take  into  consideration;  and  taking  all  tho 
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facts  into  consideration,  the  plaintiff  is  entitled  to  recover  an 
amount  equal  to  what  he  would  have  made  had  the  contract 
been  carried  out."  The  jury  found  a  verdict  for  the  plaintiff. 
Defendant  moved  for  a  new  trial;  and  from  the  judgment 
against  him  and  the  order  denying  him  a  new  trial,  he  ap- 
pealed. 

W.  L.  Dudley,  for  the  appellant. 

W.  E.  Turner,  and  Freeman,  Bates,  and  Rankin,  for  the  re- 
spondent. 

Belcher,  C.  C.  This  is  an  action  to  recover  damages  for 
an  alleged  breach  of  contract. 

As  stated  in  the  complaint,  the  contract  was  made  by  the 
parties  in  September,  1883,  and  was  for  the  lease  of  a  certain 
ranch  in  Stanislaus  County,  containing  about  960  acres  of 
land.  It  is  alleged  that  the  defendant  agreed  to  and  with  the 
plaintiff  that  he  "  would  rent,  lease,  and  farm-let  to  plaintiff" 
the  ranch  for  the  term  of  one  year  from  September,  1883,  and 
would  forthwith  put  plaintiff  into  possession  thereof,  and 
would  accept  as  rental  therefor  one  fourth  of  all  grain  raised 
on  the  premises  during  the  ensuing  year,  to  be  delivered  to 
defendant  by  plaintiff  at  a  certain  warehouse  in  Ceres.  It  is 
further  alleged  that  plaintiff  then  and  there  agreed  to  accept, 
lease,  rent,  and  hire  said  ranch  from  the  defendant,  and  to 
occupy  and  farm  the  same  on  the  terms  and  conditions  afore- 
said; and  that  the  contract  then  and  there  became  mutual 
between  the  parties.  It  is  then  stated  that  plaintiff  owned  all 
necessary  teams  and  outfit  to  cultivate  and  farm  the  ranch, 
and  that  he  at  once  commenced  to  make  preparations  to  en- 
ter upon  the  same;  but  defendant  neglected  and  refused  to 
put  him  in  possession  thereof,  and  on  or  about  the  31st  of 
October,  1883,  informed  him  that  he  would  not  carry  out  the 
terms  of  the  agreement  in  any  particular;  and  that  he  would 
not  lease,  let,  or  rent  the  ranch,  or  any  part  thereof,  to  him; 
and  that  by  reason  of  such  neglect  and  refusal  plaintiff 
sustained  damages  in  the  sum  of  two  thousand  five  hundred 
dollars. 

The  answer  denies  that  defendant  made  any  contract  to 
lease  the  ranch  to  plaintiff,  as  stated  in  the  complaint;  and 
alleges  that  at  the  time  of  the  supposed  agreement  one  Hans- 
com  was  in  possession  of  the  land  as  a  tenant  of  defendant, , 
which  fact  was  well  known  to  the  plaintiff,  and  the  only  agree- 
ment made  was  to  the  effect  that  defendant  would  lease  to 
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jjlaintiff,  provided  he  succeeded  in  obtaining  possession  of  the 
land  from  Hanscom.  It  is  further  alleged  that  at  a  subsequent 
time  both  plaintiff  and  defendant  became  satisfied  that  Hans- 
com could  not  be  dispossessed  in  time  to  rent  the  land  for  the 
ensuing  year,  and  thereupon  all  negotiations  for  leasing  it  were 
abandoned  by  consent  of  the  parties,  and  no  lease  was  made 
or  entered  into  by  or  between  them. 

The  case  was  tried  by  a  jury,  and  the  verdict  and  judgment 
were  in  favor  of  plaintiff.  The  defendant  then  moved  for  a 
new  trial,  and  hid  motion  being  denied,  has  brought  the  case 
here  on  appeal  from  the  judgment  and  order. 

1.  It  is  now  insisted  for  appellant  that  the  evidence  did  not 
justify  the  verdict,  and  a  new  trial  should  have  been  granted 
for  that  reason.  We  have  carefully  read  over  all  the  evidence 
set  out  in  the  transcript,  and  are  of  the  opinion  that  it  did 
justify  the  jury  in  finding  that  the  agreement  constituted  a 
present  lease,  and  was  not  simply  an  agreement  to  make  a  lease 
when  Hanscom  should  be  dispossessed. 

2.  But  if  this  be  so,  it  is  further  claimed  that  the  agreement 
was  void,  and  damages  could  not  be  recovered  for  its  breach, 
because  the  defendant  was  out  of  possession  of  the  premises, 
and  the  plaintiff  knew  that  fact,  and  also  knew  that  Hanscom 
would  not  give  up  possession  without  a  lawsuit. 

There  is  nothing  to  show  that  the  land  was  held  adversely 
by  Hanscom;  on  the  contrary,  he  appears  to  have  rented  it 
by  the  year  some  ten  years  before,  and  to  have  held  it  along 
from  year  to  year  under  his  original  lease.  But  however  this 
may  be,  the  rule  invoked  is  the  rule  of  the  common  law,  un- 
der which  property  in  the  adverse  possession  of  another  could 
not  be  transferred.  That  rule  has  been  changed  here.  Under 
our  code,  property  of  every  kind,  except  a  mere  possibility  not 
coupled  with  an  interest,  may  be  transferred:  Civ.  Code,  sees. 
1044,  1045.  "A  right  of  re-entry  or  of  repossession  for  breach 
of  condition  subsequent  can  be  transferred":  Id.,  sec.  1046. 
"Any  person  claiming  title  to  real  property  in  the  adverse 
possession  of  another  may  transfer  it  with  the  same  effect  as 
if  in  actual  possession":  Id.,  sec.  1047.  Surely  it  cannot, 
then,  be  said  here  that  a  land-owner  cannot  make  a  valid  lease 
of  his  land  until  all  former  leases  have  expired,  and  the  ten- 
'  ants  have  surrendered  back  to  him  the  possession. 

3.  The  court  instructed  the  jury,  at  the  request  of  the  plain- 
tiff, that  if  Whitmore,  in  September,  1883,  offered  to  rent  the 
ranch  to  Rice  upon  certain  terms,  and  Rice  accepted  such 
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terms,  and  Whitmore  agreed  to  put  Rice  in  possession  of  the 
ranch  on  or  before  the  1st  of  October,  1883,  then  a  valid  con- 
tract was  duly  entered  into  between  the  parties,  the  terms  of 
which  both  parties  were  bound  to  perform ;  and  if  either  party 
refused  or  failed  to  substantially  carry  out  the  terms  of  the 
contract,  such  party  is,  in  law,  liable  to  the  other  in  damages.- 
for  a  breach  of  the  contract. 

This  instruction  is  said  to  have  been  erroneous,  for  the  rea- 
iBon  that  one  of  the  defenses  to  the  action  was,  that  plaintiff 
and  defendant  became  satisfied  that  Hanscom  could  not  be 
dispossessed  in  time  to  put  in  a  crop,  and  therefore  all  nego- 
tiations for  leasing  were  off  and  abandoned  by  consent  of  the 
parties,  that  this  defense  was  a  question  of  fact  to  be  deter- 
mined by  the  jury,  and  was  wholly  ignored  by  the  instruction. 

The  answer  is,  that  the  court  had  already  charged  the  jury, 
as  one  of  the  necessary  elements  of  plaintiff's  case,  that  it 
must  be  shown  that  "defendant  refused  or  neglected  to  carry 
out  the  terms  of  the  agreement  against  the  will  of  plaintiff" ; 
and  if  defendant  desired  any  further  or  more  explicit  instruc- 
tion in  reference  to  the  abandonment  of  the  negotiations  for  a 
lease,  he  should  have  asked  for  such  an  instruction.  Not 
having  done  so,  he  cannot  now  be  heard  to  complain  that  it 
was  not  given. 

4.  It  is  also  claimed  for  the  appellant  that  the  instructions 
upon  the  question  of  damages  were  conflicting,  and  therefore 
erroneous.  We  are  unable  to  see  any  necessary  conflict  in 
these  instructions.  They  seem  to  us  to  have  stated  the  law 
to  the  jury  quite  fully  and  fairly,  and  without  any  substantial 
error. 

We  conclude,  therefore,  that  the  judgment  and  order  should 
be  aflBrmed. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  aflBrmed. 


Measure  of  Damages  RECX}yESABLB  by  Lessee  Who  is  Prevented  from 
Taking  Possession:  See  note  to  Taylor  v.  Bradley,  100  Am.  Dec.  428,  429. 
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Chicago  and  Alton  K.  E.  Co.  v.  Pillsbuet. 

[123  Illinois,  9.] 

Instkuction  that  Duty  of  Common  Carrier  to  its  Passbngers  Re- 
QtriRED  it  "to  exercise  "the  utmost  care,  skill,  and  vigilance  to  carry 
plaintiff  safely,  and  to  protect  him  against  any  and  all  danger,  from 
whatever  source  arising,  so  far  as  the  same  could,  by  the  exercise  of 
such  a  degree  of  care  and  vigilance,  have  been  reasonably  seen  and  pre- 
vented," was  held  to  state  the  law  with  sufficient  accuracy,  under  the 
circumstances  of  the  case  on  trial. 

Carrier  of  Passengers  is  not  an  Insurer  of  their  Absolttte  Safety. 
Its  liability  is  limited  by  care  and  diligence. 

Degree  of  Care  Which  Common  Carrier  of  Passengers  must  Observb 
FOR  their  Safety  is  a  Question  of  Law. 

Carrier  of  Passengers  must  Exercise  the  Highest  Reasonable  and 
•  Practicable  Skill,  Care,  and  Diligence  in  selecting  suitable 
machinery  and  cars,  in  keeping  its  road  in  a  fit  and  proper  condition, 
both  as  to  manner  of  construction  and  materials  used,  in  using  all  appli- 
ances adopted  for  the  government  of  moving  trains,  and  in  employing 
and  retaining  competent  and  faithful  servants. 

Carrier  of  Passengers  in  Guarding  Them  from  Dangers  not  Inci- 
dent TO  Ordinary  Travel  is  not  required  to  exhibit  as  high  a  degree 
of  care  and  skill  as  in  protecting  them  from  other  dangers.  The  carrier 
must,  however,  omit  no  care  to  discover  and  prevent  danger  to  its  pas- 
sengers that  is  reasonable  and  practicable. 

Degree  of  Care  Which  Carrier  of  Passengers  must  Employ  in  Dis- 
covering AND  Preventing  Danger  not  Incident  to  Ordinary 
Travel  varies  with  the  circumstances  of  each  particular  case.  In 
many  cases,  if  he  observes  such  ordinary  care  and  diligence  as  a  prudent 
man  would  for  his  personal  safety,  this  will  exonerate  him  from  lia- 
bility. In  other  cases,  it  is  the  duty  of  the  carrier  to  exercise  the  utmost 
•are,  skill,  and  diligence  to  protect  his  passengers  from  danger  and 
injury,  so  far  as  the  same,  by  the  exercise  of  such  care,  skill,  and 
diligence,  could  have  been  reasonably  and  practicably  foreseen  and 
antioipated  in  time  to  prevent  injury. 
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Cabriers  ov  Passengers  must  in  No  Case  Expose  Them  to  Extra- 
hazardous Dangers  which  might  readily  be  discovered  or  anticipated 
by  all  reasonable,  practicable  care  and  diligence. 

Carrier  of  Passekgebs  is  Answerable  for  Injuries  Inflicted  bt  a 
Mob  on  One  of  his  Passengers,  when  such  mob  consisted  of  striking 
workmen  enraged  against  non-union  men  employed  in  their  stead,  and 
the  existence  of  the  mob,  and  of  its  fierce,  lawless,  and  vindictive  spirit, 
was  well  known;  and  the  train  was  stopped  at  a  place  where  it  was  not 
required  by  law  to  stop,  and  non-union  men  were  there  taken  into  one 
of  the  cars,  wherein  a  passenger  was  subsequently  injured  during  an 
attack  by  the  strikers  on  the  non-union  men  so  admitted  therein. 

Carrier  of  Passenger  is  Chargeable  with  Negligence  if  He  Stops 
HIS  Train  and  Passengers,  in  the  Midst  of  a  Howling,  Revenge- 
ful, Lawless  Mob,  to  take  on  persons  whom  the  mob  are  seeking  an 
opportunity  to  maltreat. 

Manner  of  Conducting  Oral  Argument  before  a  Jury  is  so  much 
within  the  discretion  of  the  trial  court  that  the  appellate  court  will  not 
review  its  action  unless  manifest  injustice  has  been  done. 

Action  by  Pillsbury  to  recover  for  injuries  suffered  by  him 
while  a  passenger  on  the  defendant's  train,  from  a  shot  fired  by 
striking  workmen  during  an  attack  made  by  them  on  non- 
union workmen  who  had  been  admitted  into  the  same  car 
with  plaintiff.  After  the  strike  began,  it  became  danger- 
ous for  the  employed  workmen  to  go  to  or  from  the  works 
of  their  employers,  the  Joliet  Iron  and  Steel  Company,  and 
various  modes  of  transportation  were  pursued  for  a  time, 
und  then  abandoned.  Whatever  mode  was  employed,  it  was 
necessary  to  have  the  men  protected  by  a  large  police  force, 
<ts  they  entered  or  emerged  from  the  works;  and  on  some 
^casions  attacks  were  made  on  the  boat  or  cars  in  which  they 
were  transported.  On  June  1,  1882,  a  number  of  workmen 
/fere  sent  by  defendant's  train  in  the  morning  to  the  works; 
And  they  were  expected  to  return  in  the  evening  by  the  same 
means.  The  facilities  for  protecting  them  did  not  exist  at 
the  regular  station.  The  train  was  stopped  at  the  works.  A 
great  crowd  of  riotous  strikers  had  assembled,  and  their  de- 
meanor was  very  excited,  violent,  and  threatening.  Under 
the  protection  of  policemen  the  workmen  succeeded  in  passing 
from  the  works  and  into  one  of  the  passenger-cars  of  the 
train  without  receiving  any  serious  injury,  though  the  car  was 
ifitoned,  and  the  glass  in  one  of  its  doors  broken.  About  a  mile 
and  a  half  from  the  works  was  the  Brighton  Park  railroad  cross- 
ing, at  which  point  the  train  was  stopped  as  required  by  law. 
A  number  of  the  strikers,  anticipating  this  contingency,  had 
itecreted  themselves  near  by,  unknown  to  defendant's  servants 
Mud  agents,  and  taking  advantage  of  the  stopping  of  the  train. 
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they  rushed  upon  the  car  containing  the  non-union  workmen, 
and  made  a  vicious  assault  upon  them  with  guns,  pistols,  and 
other  deadly  missiles.  During  the  assault  plaintiff  was  shot 
by  a  ball  intended  for  the  non-union  men.  Verdict  and  judg- 
ment for  plaintiff.     Defendant  appealed. 

C.  BecJcwith,  George  S.  House,  and  A.  S.  Trude,  for  th« 
appellant. 

Garnsey  and  Knox,  and  C.  C.  Strawn,  for  the  appellee. 

Scott,  J.  Under  the  facts  as  they  must  have  been  found 
from  the  evidence  by  the  trial  and  appellate  courts,  it  h 
a  question  of  law  what  duty  defendant  owed  to  plaintiff  and 
other  passengers  on  the  train  at  the  time  the  injury  was  in- 
flicted upon  plaintiff,  and  whether  any  liability  rested  upon 
defendant.  Upon  these  questions,  the  trial  court  instructed 
the  jury,  it  was  the  duty  of  defendant,  as  a  common  carrier  «f 
passengers,  "  to  exercise  the  utmost  care,  skill,  and  vigilanco 
to  carry  plaintiff  safely,  and  to  protect  him  against  any  and 
all  danger,  from  whatever  source  arising,  so  far  as  the  samo 
could,  by  the  exercise  of  such  a  degree  of  care  and  vigilance, 
have  been  reasonably  foreseen  and  prevented."  It  is  said  thi;9 
instruction  does  not  announce  the  law  with  entire  accuracy,-  - 
that  it  required  a  higher  degree  of  care  to  be  observed  by  de* 
fendant  for  the  safe  carrying  of  a  passenger  than  the  law  im  • 
poses, — and  in  that  respect  was  misleading. 

It  is  freely  conceded  there  is  a  marked  distinction  between 
the  liability  of  a  common  carrier  as  to  freights  and  passengers. 
As  to  freights,  the  carrier  is  an  insurer,  and  is  obligated  to 
carry  and  deliver  safely,  at  whatever  hazard,  and  from  that 
obligation  it  can  only  be  relieved  by  "  the  act  of  God  "  or  the 
public  enemy.  But  the  carrier  is  not  an  insurer  of  the  abso- 
lute safety  of  the  passenger  to  be  carried.  Its  liability  in  that 
respect  is  limited  bj"  care  and  diligence.  What  degree  of  care 
the  common  carrier  must  observe  for  the  safety  of  a  passenger 
on  its  train,  to  exonerate  it  from  liability  for  injury,  is  a  ques- 
tion  of  law.  The  rule  of  law  is  quite  well  understood,  that  as 
to  the  selection  of  suitable  machinery  and  cars,  the  fitness  of 
.the  road,  both  as  to  manner  of  construction  and  materials 
used,  and  in  the  use  of  all  appliances  adopted  for  the  govern- 
ment or  moving  of  trains,  and  as  to  the  selection  and  retention 
of  competent  and  faithful  servants,  the  carrier  of  passengers  is 
obligated  to  use  the  highest  reasonable  and  practicable  skill, 
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care,  and  diligence.  This  principle  of  law  is  not  called  in  ques- 
tion, but  the  argument  is  made,  that  in  guarding  the  passen- 
gers from  dangers  and  perils  not  incident  to  ordinary  railway 
travel,  the  carrier  is  only  to  be  held  to  the  use  of  ordinary  and 
reasonable  care  and  diligence.  The  distinction  taken  is  not 
without  support,  both  in  reason  and  authority.  So  far  as  the 
machinery  and  cars  furnished  for  the  carriage  of  passengers, 
the  fitness  of  the  road-bed,  and  the  competency  and  faithful- 
ness of  the  servants  employed,  and  in  the  use  of  the  best  known 
mechanical  appliances  to  insure  safety  are  concerned,  the  pas- 
senger must  rely  solely  on  the  carrier,  and  can  do  nothing  to 
insure  his  personal  safety.  It  is  for  that  reason  the  carrier,  in 
this  respect,  is  obligated  to  the  highest  reasonable  and  practi- 
cable skill  and  diligence.  The  safety  of  passengers  requires 
the  strict  and  rigid  observance  of  this  rule  against  all  carriers, 
by  rail  or  otherwise;  but  as  to  dangers  and  perils  not  incident 
to  ordinary  perils  by  any  mode  of  travel,  the  rule  of  liability 
imposed  upon  the  carrier  of  passengers  by  law  is  less  stringent. 
The  carrier,  however,  must  omit  no  care  to  discover  and  pre- 
vent danger  to  a  passenger  or  passengers  that  is  reasonable 
and  practicable.  The  public  exigency  and  security  demand 
this  much  of  the  carrier  at  all  times  and  under  all  circum- 
stances. It  is  the  duty  of  carriers  by  rail  to  preserve  order  in 
their  carriages,  and  to  protect  passengers  from  all  dangers, 
from  whatever  source,  arising  on  their  trains,  whether  from  the 
dangerous  and  violent  conduct  of  other  passengers  or  other- 
wise. To  this  end,  all  conductors  in  this  state,  while  on  duty 
on  their  respective  trains,  are  invested  by  statute  with  police 
power.  With  regard  to  danger  and  hazard  to  travel  arising 
otherwise  than  on  the  train,  and  not  incidents  of  such  travel, 
the  degree  of  care  to  be  observed  to  discover  and  prevent  all 
danger  to  and  consequent  injuries  to  passengers  must  depend 
in  a  large  measure  on  the  attendant  circumstances.  No  doubt 
in  many  cases,  if  the  carrier  observes  ordinary  care  and  dili- 
gence to  discover  and  prevent  injury  to  passengers,  such  as 
any  prudent  person  would  do  for  his  own  personal  safety,  it 
will  be  exonerated  from  liability.  In  other  cases  and  under 
other  circumstances,  it  will,  no  doubt,  be  the  duty  of  the  car- 
rier to  exercise  the  utmost  care,  skill,  and  diligence  to  protect 
the  passengers  from  danger  and  injury,  so  far  as  the  same,  by 
the  exercise  of  such  care  and  skill  and  diligence,  could  have 
been  reasonably  and  practicably  foreseen  and  anticipated  in 
time  to  prevent  injury.     In  no  case  must  the  carrier  expose 
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the  passenger  to  extrahazardous  dangers  that  might  readily 
be  discovered  or  anticipated  by  all  reasonable,  practicable  care 
and  diligence.  It  is  upon  this  latter  principle,  if  at  all,  that 
defendant  can  be  held  liable  for  the  personal  injuries  received 
by  plaintiJBT.  So  far  as  any  question  of  fact  is  involved,  it  will 
be  presumed  it  was  found  against  defendant  by  the  trial  court. 
There  is  some  evidence  that  would  warrant  the  jury  in  find- 
ing defendant's  servants  were  fully  advised  it  was  a  danger- 
ous service  to  take  off  and  put  on  the  non-union  workmen  at 
the  dock-gate.  It  must  have  been  found  they  knew  a  desper- 
ate and  wicked  mob,  consisting  of  great  numbers,  was  organ- 
ized there  to  prevent,  at  all  hazard,  whatever  the  consequences 
might  be,  the  taking  on  of  these  men,  and  that  it  could  only 
be  done  by  the  aid  of  a  powerful  and  efl&cient  police  force. 
Prior  to  the  time  the  plaintiff  was  injured,  the  box-cars  con- 
taining these  laborers  had  been  assailed,  and  it  might  reason- 
ably have  been  inferred  the  danger  to  passenger-cars  on  the 
same  account  was  imminent,  and  common  prudence  should 
have  induced  the  taking  of  extraordinary  precautionary  meas- 
ures. It  could  have  been  readily  ascertained,  upon  the  slight- 
est inquiry,  the  fury  of  the  mob  had  in  no  degree  abated. 
Reasonably,  it  might  have  been  inferred  it  would  be  dangerous 
to  continue  to  take  and  put  off  the  laborers  in  the  midst  of 
that  lawless  assembly  of  rioters.  Even  ordinary  care  would 
have  discerned  the  danger.  Under  the  circumstances,  the  law 
would  charge  defendant  with  negligence  in  stopping  a  train 
filled  with  passengers,  in  the  midst  of  a  howling,  revengeful, 
lawless  mob,  to  take  on  persons  whom  the  mob  were  seeking 
an  opportunity  to  maltreat.  The  defendant  was  under  no 
legal  obligation  to  stop  its  train  at  the  point  in  question,  as  it 
was  not  a  station  designated  for  that  purpose.  To  do  so  was 
a  needless  and  unwarrantable  exposure  of  the  lives  and  per- 
sons of  passengers  to  imminent  peril.  This  train,  filled  as  it 
was  with  men,  women,  and  children,  as  it  may  be  presumed 
it  was,  stopped  at  a  point  not  a  station,  in  the  midst  of  a  fierce 
mob,  and  the  objects  of  its  vengeance  taken  into  the  same  car 
with  passengers.  This  was  unwise  and  hazardous  in  the  ex- 
treme, to  say  the  least  of  it.  At  all  events,  the  offensive  per- 
sons should  have  been  placed  in  a  car  to  themselves,  where 
they  could  have  been  protected  or  could  have  protected  them- 
selves, without  danger  to  regular  passengers  who  had  not 
previously  been  advised  as  to  the  danger  to  be  encountered. 
Some  of  the  passengers,  it  seems,  were  advised  by  the  conduc- 


488  Chicago  etc.  R.  R.  Co.  v.  Pillsbuey.      [Illinois, 

tor  it  would  be  dangerous  to  remain  in  the  smoking-car,  where 
the  laborers  were  to  be  received;  but  plaintiff  was  not  so  ad- 
vised. 

It  is  said  none  of  the  oflBcers  had  any  knowledge  the  rioters 
intended  to  or  had  any  purpose  to  attack  defendant's  passen- 
ger train  at  Brighton  Park  or  elsewhere,  or  at  that  or  at  any 
other  time.  That  is  no  doubt  true.  Had  the  oflBcers  of  the 
road  been  informed  the  rioters  purposed  an  attack  on  the  pas- 
Benger  train  of  defendant,  at  Brighton  Park  or  elsewhere,  it 
would  have  been  criminal  negligence  to  have  exposed  the  pas- 
sengers to  such  peril  without  a  suflficient  police  protection,  and 
which  would  have  been  inexcusable  for  any  reason  or  upop 
any  ground.  No  such  negligence  can  be  imputed  to  defend 
ant  under  the  facts  of  this  case.  But  defendant  ought  rea 
Eonably  to  have  anticipated  the  mob  might  attack  its  train  tft 
reach  the  object  of  their  vengeance,  so  soon  as  it  had  passed 
from  the  protection  of  the  police,  and  precautionary  measuresi 
should  have  been  taken.  Such  a  thing  was  likely  to  occur  af. 
any  near  distance  from  the  central  point  of  the  disturbance. 
A  like  attack  had  been  made  prior  to  that  time,  two  miles 
distant,  upon  the  laborers  that  had  been  carried  in  the  box- 
car. On  this  occasion  the  mob  seems  to  have  been  more  vio- 
lent than  usual,  and  the  utmost  care  and  vigilance  should 
have  been  taken  to  prevent  the  injury  to  passengers.  The 
verdict  is  a  suflficient  warrant  for  the  conclusion  reasonable* 
precautions  were  not  observed. 

Some  criticism  is  made  on  the  instruction  given,  in  the  usei 
of  the  word  "such,"  and  in  the  use  of  the  words  "care,  skill, 
and  diligence,"  but  the  distinction  taken  in  this  respect  is  too 
flubtile  to  be  warranted  by  any  fair  reading  of  the  instruction. 
After  a  most  careful  consideration,  it  is  thought  the  first  in- 
struction given  for  the  plaintiff,  of  which  complaint  is  made, 
states  the  law  applicable  to  the  facts  of  this  case  with  suflBcient 
accuracy,  and  there  is  no  just  ground  for  complaint  on  that 
score.  It  might  be  that  in  another  case,  where  the  facts  are 
materially  different,  the  instruction  would  not  be  applicable, 
and  might  be  held  to  impose  a  degree  of  care  and  skill  not 
enjoined  by  the  law. 

What  is  said  of  the  first  instruction  is  suflBcient  to  dispose 
of  the  objections  to  the  other  instructions,  and  they  need  not 
be  further  discussed.  It  may  be  conceded  the  fifth  instruction 
of  the  series  given  for  plaintiff  is  in  some  respects  slightly  in- 
accurate, but  not  seriously  so.     The  injury  suffered  by  plain- 
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tiflf  is  so  serious  in  its  consequences  the  judgment  in  his  favor 
ought  not  to  be  reversed  for  any  mere  subtile  objection  to  an 
instruction  not  warranted  by  the  substantial  justice  of  the 
case. 

Objections  are  also  taken  to  the  refusal  of  the  court  to  give 
a  number  of  instructions  asked  by  defendant,  and  to  the  modi- 
fication of  others  by  the  court.  It  is  seen  the  instructions  for 
defendant  are  quite  numerous,  and  state  the  law  very  favor- 
ably to  the  defense  sought  to  be  made.  It  may  be  conceded, 
as  is  done,  that  some  of  the  instructions  refused  might  have 
been  with  propriety  given,  had  not  others  been  given  contain- 
ing substantially  the  same  proposition.  The  court  was  under 
no  duty  to  repeat  the  same  thing,  although  expressed  in  dif- 
ferent language  and  differently  formulated.  It  would  hav« 
aided  in  no  proper  way  the  defense  defendant  was  endeavor- 
ing to  make. 

It  is  assigned  for  error  the  court  permitted  counsel,  in  his 
closing  argument,  to  make  statements  of  facts  not  in  evidence, 
to  the  prejudice  of  defendant,  and  to  address  the  jurors  by 
name,  and  to  propound  questions  to  them,  and  receive  answers 
to  such  questions,  against  the  objection  of  defendant.  It  may 
be  counsel  indulged  in  intemperate  language  not  justified 
by  anything  in  the  case;  but  the  manner  of  conducting  the 
oral  argument  before  the  jury  is  so  much  within  the  discretion 
of  the  trial  court  that  this  court  will  hesitate  to  interfere,  unless 
it  should  appear  manifest  injustice  was  done.  It  is  the  duty 
of  the  trial  court  to  require  counsel  to  keep  always  within  tho 
bounds  of  propriety,  and  to  be  mindful  of  the  rights  of  others 
who  are  not  permitted -in  that  presence  to  make  reply. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Maorudeb,  J.,  delivered  a  dissenting  opinion,  in  which  Mr.  Chief  Justifia 
Sheldon  concurred.  This  opinion  was,  in  the  first  instance,  approved  by  a 
majority  of  the  court;  but  on  rehearing  was  supplanted  by  the  opinion  of 
Mr.  Justice  Scott.  The  dissenting  opinion  denied  that  the  taking  on  de- 
fendant's cars  of  the  non-union  workmen  was  an  act  of  negligence,  and  in- 
eisted  that  it  was  a  duty  which  the  defendant  was  bound,  or  at  least  entitled, 
to  discharge.  There  existed  no  right  to  exclude  these  men  from  the  cars. 
They  did  not  belong  to  axiy  class  which  the  carrier  was  entitled  to  exclude. 
They  had  committed  no  wrong  whatever;  and  the  fact  that,  while  guilty  of 
bo  unlawful  or  dishonorable  act,  they  had  incurred  the  hatred  and  were 
likely  to  euflFer  from  the  violence  of  lawless  and  wicked  men,  did  not  require 
the  defendant  to  refuse  to  receive  them  on  its  train,  and  thereby  abandon 
them  to  the  fury  of  the  mob.  With  respect  to  the  point  that  tlie  non-union 
men  were  taken  on  the  train  at  a  point  which  was  not  a  regular  station,  it 
was  answered  by  saying  that  the  defendant  had  the  right  to  stop  lliere, 
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whether  obliged  to  do  so  or  not;  that  by  a  special  contract  between  the 
Joliet  Iron  and  Steel  Company  and  the  defendant,  made  some  weeks  prior  to 
June  1,  1882,  the  latter  had  agreed  to  stop  at  the  works  for  the  men,  and 
had,  therefore,  become  obligated  to  do  so;  and,  finally,  that  the  defendant 
waa  not  required  to  carry  force  adequate  to  protect  its  passengers  from  mobs; 
citing  Pittsburgh  etc.  R.  R.  v.  Hinds,  91  Am.  Dec.  224;  Simmons  v.  Neto  Bed- 
ford  etc.  SUamboat  Co.,  93  Id.  99. 

Common  Carriers  ark  not  Insitbees  op  thb  Safbtt  or  Passknqkrs, 
bat  are,  nevertheless,  bound  to  use  the  highest  degree  of  care  consistent  with 
the  mode  of  transportation:  Sawyer  v.  Eanmbal  etc  JR.  R.  Co.,  90  Am.  Dec. 
382;  Simmons  v.  New  Bedford  etc.  Steamboat  Co.,  93  Id.  99;  Morrisey  v.  Wigyina 
F.  Co.,  97  Id.  402,  and  notes;  and  to  that  end  are  bound  to  use  the  highest 
reasonable  degree  of  care  in  the  selection  and  maintenance  of  cars  and  mate- 
rials, and  in  maintaining  a  safe  roadway:  Curtis  v.  Rochester  etc.  R.  R.  Co., 
76  Id.  258,  and  note  thereto;  and  see  the  extended  note  to  Hegeman  v.  West' 
em  R.  R.  Coiy.,  64  Id.  521-528. 

Common  Carrier  was  Held  not  Liable  fob  Injury  Caused  by  Mob 
rushing  upon  cars  and  attacking  passengers,  in  Pittsburgh  etc  R.  R.  Co.  v. 
Hinds,  91  Am.  Dec.  224;  but  it  is  said  by  the  court  that  if  the  persons  man- 
aging the  train  could  have  prevented  the  injury  (as  they  might  have  done  in 
the  principal  case),  the  carrier  would  be  liable. 

Action  of  Trial  Court  in  Givino  Conclusion  of  Abgument  to  one 
side  or  the  other  is  not  reviewable  on  appeal:  Blumt  v.  Harfman,  2  Am.  St. 
Rep.  525. 


HeNDEESON   V.    CONNBLLT. 

[123  Illinois,  98.  J 
Mbchanio's  Lien  is  Ordinarily  Limited  to  the  Interest  of  the  person 

for  whom,  or  at  whose  instemce,  the  materials  were  furnished  or  the 

labor  performed. 
Mechanic's  Lien  Prevails  over  That  of  a  Vendor,  and  Attaches  to 

HIS  Title  where  he  has  not  conveyed  the  property,  if  the  contract  of 

sale  provided  that  the  vendee  should  go  on  and  build  upon  the  premises. 

The  only  reasonable  construction  of  this  provision  is  that  the  purchaser 

was  thereby  authorized  by  the  vendors  to  contract  for  the  erection  of  a 

building  on  lands  to  which  they  held  the  legal  title. 

James  R.  Mann^  for  the  appellants. 
James  Leddy,  for  the  appellee. 

Craiq,  J.  This  was  a  petition  for  a  mechanic's  lien,  brought 
by  John  A.  Connelly  against  John  G.  Sharp,  Charles  M. 
Henderson,  and  Wilber  S.  Henderson.  On  the  hearing,  the 
superior  court  found  that  there  was  due  the  petitioner  $507, 
for  which  sum  he  was  entitled  to  a  lien  on  the  premises  as 
against  all  of  the  defendants,  and  a  decree  was  rendered 
requiring  the  defendants,  John  G.  Sharp,  Charles  M.  Hender- 
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Bon,  and  Wilber  S.  Henderson,  to  pay  petitioner  said  sum 
within  ninety  days,  and  in  case  the  defendants  should  make 
default  in  the  payment  of  the  money,  the  master  in  chancery 
was  directed  to  sell  the  premises,  and  all  the  interest  therein, 
jf  John  G.  Sharp,  Charles  M.  and  Wilber  S.  Henderson.  The 
decree  also  directed  the  master  to  pay,  from  the  proceeds  of 
the  sale,  first,  the  costs  of  the  proceeding;  second,  the  debt  of 
petitioner,  and  pay  over  the  surplus  to  C.  M.  and  W.  S.  Hen- 
derson. The  two  Hendersons  excepted  to  the  decree,  and  for 
the  purpose  of  reversing  it  appealed  to  the  appellate  court, 
where  the  decree  was  aflfirmed. 

It  is  first  claimed  "  that  no  case  was  made  by  the  pleadings 
to  justify  the  decree."  While  the  averments  of  the  petition 
in  regard  to  the  interest  of  the  Hendersons  in  the  premises 
involved  are  not  as  full  as  may  usually  be  found  in  a  petition 
of  this  character,  where  third  persons  claiming  an  interest  are 
made  parties  to  the  petition,  yet  there  is  enough  in  the  peti- 
tion to  disclose  the  rights  of  the  parties,  and  to  admit  all  evi- 
dence that  has  any  bearing  on  those  rights,  and  under  the 
petition  and  answer  we  perceive  no  reason  why  the  rights  of 
all  the  parties  may  not  be  fully  settled.  The  case  of  Gage  v. 
Eeid,  104  HI.  509,  has  no  application  here. 

The  main  question,  however,  presented  by  the  record  is, 
whether  the  decree  was  authorized  by  the  evidence.  There  is 
no  controversy  in  regard  to  the  facts.  In  the  main  they  are 
undisputed.  In  the  fall  of  1884  the  premises  described  in 
the  petition  were  owned  by  Charles  M.  and  W.  S.  Henderson. 
On  October  17th  of  that  year  they  sold  the  same  to  John  G. 
Sharp  for  the  sum  of  $2,150,  payable,  $75  cash  down,  and  the 
further  sum  of  $30  on  the  first  day  of  each  and  every  month, 
commencing  with  the  first  day  of  February,  1885, — the  whole 
remaining  sum  to  become  due  on  the  first  day  of  February, 
1888.  A  contract  containing  the  terms  of  the  sale  was  drawn 
up  and  executed  by  the  parties.  It  provided,  in  case  of  the 
failure  of  the  party  of  the  second  part  to  make  either  of  the 
payments  when  due,  the  party  of  the  first  part  had  the  right 
to  forfeit  the  contract,  provided  that  Sharp  should  have  four 
months  in  which  to  make  good  any  delinquency  in  payment 
before  any  forfeiture  or  re-entry  should  be  made.  The  con- 
tract contained  this  provision:  "And  said  Hendersons  agree 
that  when  said  Sharp  shall  have  expended  $325  in  the  erec- 
tion of  a  suitable  dwelling-house  upon  said  premises,  they 
will  advance  him,  as  the  progress  of  the  building  justifies,  in 
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their  opinion,  the  further  sum  of  $875,  to  aid  in  the  comple- 
tion thereof." 

About  the  Ist  of  December,  1884,  Sharp  entered  into  a  con- 
tract with  Connelly,  the  petitioner,  to  do  the  excavating,  stOne 
and  brick  work,  and  plastering,  for  a  frame  house  he  proposed 
to  erect  on  the  premises  purchased  of  the  Hendersons.  Con- 
nelly furnished  the  material  and  performed  the  labor  a« 
agreed,  and  this  petition  was  filed  to  enforce  a  lien  for  a  bal  • 
ance  of  $465.58  due  under  the  contract.  During  the  progress 
of  the  work  on  the  house,  the  Hendersons  advanced  Shar^ 
$700,  to  be  used  in  the  erection  of  the  building, — $350  AprU 
16,  1885,  and  $350  May  15th.  About  the  first  of  June  a)l 
work  on  the  house  came  to  an  end,  and  in  July  or  August 
following,  Sharp  having  made  no  payments  except  seventj^ 
five  dollars  on  the  execution  of  the  agreement,  the  Hender- 
sons took  possession  of  the  property,  and  late  in  the  fall  of 
that  year  they  went  on  and  completed  the  house  at  an  expense 
of  two  thousand  three  hundred  dollars. 

It  is  claimed  in  the  argument  that  the  Hendersons  forfeited 
the  contract  with  Sharp,  and  that  the  lien  of  petitioner  was 
defeated  by  that  forfeiture.  By  the  terms  of  the  contract 
under  which  Sharp  purchased,  the  Hendersons,  on  the  first 
day  of  June,  1885,  had  the  right  to  terminate  the  contract  bo 
far  as  the  rights  of  Sharp  were  concerned;  but  before  the  right 
of  forfeiture  had  accrued,  the  lien  of  the  petitioner  had  at- 
tached to  the  premises.  The  statute  conferred  a  lien  on  what- 
ever title  or  interest  Sharp  had  in  the  property,  and  we  think 
it  a  plain  proposition  that  the  lien  of  petitioner  could  not  be 
divested  without  notice  to  him,  and  there  is  no  pretense  that 
any  steps  were  ever  taken  by  the  Hendersons  to  terminate  the 
rights  of  the  petitioner  in  the  premises,  by  notice  of  forfeiture 
or  otherwise. 

The  decree,  as  before  observed,  directs  the  master,  from  the 
proceeds  of  sale,  after  the  payment  of  costs,  to  pay  first  the 
amount  due  the  petitioner,  and  the  surplus  to  the  defendants 
C.  M.  and  W.  S.  Henderson.  This  is  claimed  to  be  erroneous, 
and  it  is  urged,  if  it  was  proper  to  sell  the  entire  title  to  the 
property,  then  the  Hendersons  were  entitled  to  priority,  at  all 
events,  for  the  contract  price  of  the  property;  and  in  support 
of  this  position  we  are  referred  to  Ilickox  v.  Greenwood,  94  111. 
266.  In  the  case  cited,  it  was  held  that  where  the  owner  of 
land  gives  a  contract  for  a  deed  to  the  purchaser,  who  procures' 
a  building  to  be  erected  on  the  premises,  the  lien  of  the  me- 
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*/ianic  attaches  only  upon  the  purchaser's  interest,  and  the 
vendor  cannot  be  required  to  part  with  his  title  until  he  first 
receives  full  payment  of  the  purchase-money.  We  are  en- 
tirely satisfied  with  the  law  as  laid  down  in  the  Hickox  case, 
but  the  rule  there  announced  has  no  application  to  the  facts 
of  this  case.  In  the  case  cited,  the  vendor  sold  a  vacant  lot, 
and  gave  an  ordinary  bond  for  a  deed  upon  the  payment  of 
the  purchase-money  at  the  expiration  of  ten  years,  with  semi- 
annual interest  at  the  rate  of  ten  per  cent  per  annum.  Tho 
contract  of  sale  did  not  authorize  or  in  any  manner  empower 
the  purchaser  to  erect  a  building  on  the  premises,  or  to  incur 
any  liability  for  the  improvement  thereof.  Indeed,  the  ven- 
dor was  in  no  manner  connected  with  the  huilding  the  pur- 
chaser erected  on  the  premises.  He  merely  sold  the  lot, 
leaving  it  with  the  purchaser  to  improve  it  or  not,  as  he  might 
desire.  Under  such  circumstances,  of  course  the  lien  of  the 
mechanic  would  only  attach  to  such  title  as  the  purchaser 
held,  and  the  vendor  could  not  be  required  to  part  with  his 
title  until  the  purchase- money  was  paid. 

But  the  case  made  by  this  record  is  entirely  different,  and 
must  be  controlled  by  other  principles.  Here  it  was  under- 
stood in  the  contract  of  sale  between  the  vendors  and  pur- 
chaser, that  the  latter  should  go  on  and  build  upon  the 
premises,  and  for  the  purpose  of  a  consummation  of  this  un- 
derstanding, a  clause  was  inserted  in  the  contract  of  sale,  by 
which  the  vendors  agreed  to  advance  the  purchaser  $875,  to 
assist  him  in  the  erection  of  a  building  on  the  premises,  as  the 
building  progressed.  The  only  reasonable  and  fair  construc- 
tion to  be  placed  on  this  clause  of  the  contract  is,  that  the 
purchaser  was  authorized  and  empowered  by  the  vendors  to 
enter  into  contracts  with  builders  to  furnish  material  and 
erect  a  building  on  the  premises  to  which  they  held  the  legal 
title.  If,  therefore,  the  Hendersons  authorized  and  empowered 
Sharp,  the  purchaser,  to  cause  a  building  to  be  erected  on 
property  where  the  legal  title  was  in  them,  upon  what  ground 
can  they  now,  after  the  labor  has  been  expended  and  mate- 
rials furnished,  claim  that  the  mechanic  who  furnished  the 
labor  and  materials  which  they,  by  contract,  authorized,  shall 
look  alone  to  the  title  held  by  the  purchaser?  Certainly  no 
principle  of  equity  or  fair  dealing  would  sanction  a  precedent 
of  that  character.  Had  the  contract  of  sale  contained  no  pro- 
vision looking  in  the  direction  of  any  improvement  on  the 
property,  and  had  Sharp,  the  purchaser,  gone  on,  upon  his 
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own  responsibility,  and  incurred  a  liability  with  a  builder, 
then  we  would  have  no  hesitation  in  holding  that  the  lien  of 
the  mechanic  must  be  confined  to  the  interest  of  the  purchaser 
in  the  premises,  as  was  done  in  the  Hickox  case;  but  such  was 
not  the  case  here.  The  vendors,  by  their  contract,  have  sub- 
jected their  title  to  the  property  to  the  lien  of  the  petitioner, 
and  the  decree,  properly,  in  our  opinion,  authorized  a  sale  of 
the  legal  title,  and  a  priority  of  payment  to  petitioner. 
The  judgment  of  the  appellate  court  will  be  aflBrmed 


Mbchanio's  LiXN  Attaches  onlt  to  thk  Interest  of  the  Person  for 
whom  the  work  was  done  or  materials  famished:  See  the  extended  note  to 
Loome  v.  JBogan,  61  Am.  Dec.  683;  and  also  McCariy  v.  Carter,  95  Id.  572, 
and  Tritch  v.  Nortmi,  10  Col.  337. 

YJLSVO&  IS  NOT  Bound  bt  Bitilbebs'  Liens  aoainst  the  Vendee,  in 
the  absence  of  snch  stipulations  as  were  made  in  the  principal  case:  See  note 
to  Loonie  v.  Hogatif  61  Am.  Dec.  689. 


PoTBR  V.  Tillage  of  Des  Plaines. 

[123  Illinois,  llL] 

Gottbts  o»  Equitt  will  not  Interfere  to  Restrain  Criminal  ob  Quasi 
Cbihinal  Proceedings,  as  a  general  rule,  nor  take  jurisdiction  of  any 
case  or  matter  not  strictly  of  a  civil  nature. 

Bqttity  will  not  Restrain  Enforcement  in  Appropriate  Courts  of  Or- 
dinances Enacted  by  Proper  Authority,  on  the  ground  that  such 
ordinances  are  illegal,  or  that  the  person  accused  of  their  violation  is 
innocent.  Nor  will  it  enjoin  proceedings  under  an  ordinance  for  the 
purpose  of  determining  its  validity  in  a  court  of  law,  when  the  defend- 
ant has  an  adequate  remedy  at  law. 

Equity  will  not  Enjoin  Prosecutions  under  a  City  Ordinance,  to 
Prevent  a  Multiplicity  of  Suits,  unless  complainant  has  first  estab- 
lished the  invalidity  of  the  ordinance,  and  his  consequent  right  to  pro- 
tection therefrom  by  a  successful  defense  in  some  action  at  law. 

Ordinance  Void  in  Part.  —  If  there  are  several  prohibitions  in  an  ordi- 
nance, some  of  which  are  void  and  others  valid,  if  a  penalty  is  provided 
applying  to  each  offense  separately,  the  ordinance  may  be  enforced  in 
respect  to  offenses  of  which  it  is  valid,  as  if  the  void  portions  had  been 
omitted. 

JUBISDICTION  TO  AWARD  DaMAQSS  ON  THE  DISSOLUTION  OF  AN  INJUNCTION 

IS  NOT  Lost  by  the  expiration  of  the  term  at  which  final  judgment  was 
entered  directing  such  dissolution,  if  the  defendants  were  then  granted 
leave  to  file  suggestion  of  damages,  and  the  cause  was  thereafter  regularly 
continued  from  term  to  term,  until  suggestions  were  filed  under  the 
leave  granted,  and  the  cause  was  thereafter  further  continued  from  term' 
to  term,  until  the  suggestions  were  heard  and  considered  and  the  dam- 
ages assessed. 
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Bill  to  restrain  the  prosecution  of  seven  suits  already  pend- 
ing, and  of  other  threatened  suits,  for  the  enforcement  of  the 
following  ordinance: — 

"  Be  it  ordained  by  the  president  and  board  of  trustees  of  the 
village  of  Des  Plaines: — 

"Sec.  1.  That  all  public  picnics  and  open-air  dances 
within  the  limits  of  said  village  are  hereby  declared  to  be 
nuisances. 

"  Sec.  2.  That  for  any  person  or  persons  to  rent,  use,  or 
allow  to  be  used,  any  yard,  ground,  grove,  or  other  real  estate 
within  the  corporate  limits  of  the  village  of  Des  Plaines,  for 
public  picnic  purposes,  or  to  permit  or  in  any  way  allow  the 
use  of  such  property  for  any  purpose  by  which  disorderly 
persons  are  gathered  in  or  about  said  village  of  Des  Plaines, 
shall  constitute  and  is  hereby  declared  to  be  a  nuisance.  Any 
person  creating  or  permitting  any  nuisance  mentioned  and  de- 
clared in  this  ordinance  to  exist,  having  the  right  or  power  to 
abate  the  same,  shall  be  subject  to  a  fine  of  not  less  than  fifty 
dollars  and  not  exceeding  one  hundred  dollars  in  every  case; 
and  each  renting,  using,  or  allowing  to  be  used  of  any  such 
premises  for  the  purposes  aforesaid,  or  any  of  them,  shall  be 
deemed  the  creating  of  a  nuisance,  and  the  author  thereof  be 
subject  to  a  like  fine." 

John  GibbSy  for  the  appellant. 

Stiles  and  Lewis,  and  C.  S.  Cutting,  for  the  appellee. 

Shope,  J.  The  purpose  of  the  bill  filed  in  this  case  was  to 
restrain  the  village  of  Des  Plaines,  its  oflScers  and  others, 
from  prosecuting  seven  suits  pending  against  the  complainant 
for  violations  of  an  ordinance  of  said  village,  and  from  insti- 
tuting other  prosecutions  for  other  alleged  ofienses  under  such 
ordinance.  The  preamble  to  the  ordinance  in  question  recites 
that  by  reason  of  the  holding  of  public  picnics,  etc.,  within 
the  village,  the  disorderly  and  vicious  classes  had  gathered 
and  congregated  in  the  village,  from  Chicago  and  other  places 
to  which  the  village  is  adjacent,  and  that  the  peace  of  the  com- 
munity had  been  disturbed  thereby,  and  the  persons  and  the 
property  of  the  residents  therein  rendered  unsafe;  that  the 
police  of  the  village  was  powerless  to  protect  persons  and 
property  within  the  village  against  such  disorderly  persons  so 
gathered  at  picnics  and  like  assemblages.  The  bill  alleges, 
in  substance,  that  complainant  has  grounds  within  the  village 
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which  he  has  fitted  for  picnics  and  other  out-door  amusements, 
and  that  the  assemblages  upon  his  grounds  have  been  orderly 
and  well  conducted.  It  then  avers  the  invalidity  of  the  ordi- 
nance, and  that  the  prosecutions,  seven  in  number,  have  been 
maliciously  brought  to  ruin  his  business  and  reputation,  and 
that  he  will  sufier  irreparable  injury  therefrom  unless  the 
same  are  enjoined;  that  upon  trial  of  one  of  the  cases  he  was 
found  guilty,  and  a  fine  of  fifty  dollars  assessed  against  him, 
from  which  he  has  prosecuted  an  appeal  to  the  criminal  court 
of  Cook  County,  where  the  same  was  then  pending;  that  the 
other  causes  are  pending  in  justices'  courts  for  trial;  and  that 
the  defendants  threatened  to  institute  other  prosecutions,  etc.; 
and  prays  for  an  injunction  restraining  such  prosecution,  and 
if  that  cannot  be  done,  that  all  but  one  of  the  pending  suits 
be  enjoined  until  the  validity  of  the  ordinance  shall  be  deter- 
mined in  a  court  of  law.  A  demurrer  was  sustained,  and  the 
bill  dismissed. 

It  is  not  questioned  but  that  the  general  subject-matter  of 
this  municipal  legislation  was  within  the  scope  of  the  power 
conferred  upon  the  village  by  the  act  under  which  it  is  incor- 
porated; nor  that  the  ordinance  was  duly  passed  and  pub- 
lished, in  conformity  with  said  act,  prior  to  the  institution  of 
(he  suits  sought  to  be  enjoined.  Ordinances  like  those  under 
vjonsideration  are  intended  to  protect  and  preserve  the  peace 
And  good  order  of  society  within  the  municipality;  and  pro- 
ceedings under  them,  although  civil  in  form,  to  recover  a 
penalty,  are  quasi  criminal  in  character.  Courts  of  equity 
will  not,  as  a  general  rule,  interfere  to  restrain  criminal  or 
quasi  criminal  prosecutions,  or  take  jurisdiction  of  any  case 
or  matter  not  strictly  of  a  civil  nature:  Story's  Eq.  Jur.,  sec. 
893;  2  Daniell'B  Ch.  Pr.  1620;  Montgomery  etc.  B.  R.  Co.  v.  Wal- 
ton, 14  Ala.  209. 

The  questions  arising  in  the  prosecutions  sought  to  be  en- 
joined can  be  determined  in  the  tribunal  in  which  they  are 
pending,  or  in  that  to  which  they  may  be  taken  by  appeal. 
The  legality  or  illegality  of  the  ordinance  is  purely  a  question 
of  law,  which  the  common-law  court  is  competent  to  decide. 
If  the  defendant  is  not  guilty  of  violating  this  provision,  as 
alleged,  the  determination  of  that  fact  is  peculiarly  within  the 
province  of  that  court.  In  either  event,  appellant  had  a  full 
and  complete  defense  at  law. 

When  ordinances  have  been  enacted  by  the  proper  author- ' 
ity,  a  court  of  equity  will  not  interfere,  by  injunction,  to  re- 
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Btrain  thrir  enforcement  in  the  appropriate  courts,  upon  the 
ground  that  such  ordinances  are  alleged  to  be  illegal,  or  be- 
cause of  the  alleged  innocence  of  the  party  charged.  Nor  will 
that  court  enjoin  such  proceedings  under  the  ordinance  for 
the  purpose  of  determining  the  validity  of  the  ordinance  in  a 
court  of  law,  when,  as  in  this  case,  the  defendant  has  an  ade- 
quate remedy  at  law:  West  v.  Mayor,  10  Paige,  539;  Davis  v. 
American  Society,  6  Daly,  81;  Cohen  v.  Commissioners  of  Gold- 
horo,  77  N.  C.  2;  Devron  v.  First  Municipality,  4  La.  Ann.  11; 
Yates  V.  Village  of  Batavia,  79  111.  500;  Moses  v.  Mayor,  52  Ala. 
198;  Burnett  v.  Craig,  30  Id.  135;  Hamilton  v.  Stewart,  59  111. 
330;  Davis  v.  American  Society,  75  N.  Y.  362. 

In  West  V.  Mayor,  supra.  Chancellor  Walworth,  in  deliver- 
ing the  opinion  of  the  court,  says:  "The  question  as  to  the 
validity  of  the  corporation  ordinance  does  not  properly  belong 
to  this  court  for  decision,  where  the  complainants,  as  in  this 
case,  have  a  perfect  defense  at  law  if  the  ordinances  are  in- 
valid, or  if  they  do  not  render  the  complainants,  or  those 
in  their  employ,  liable  for  the  penalty.  And  it  would  be  a 
usurpation  of  jurisdiction  by  this  court  if  it  should  draw  to 
itself  the  settlement  of  such  questions  when  their  decision 
was  not  necessary  in  the  discharge  of  the  legitimate  duties  of 
the  court." 

If  the  ordinances  are  invalid,  they  furnish  no  warrant  for 
prosecutions,  or  the  imposition  of  fines,  or  the  recovery  of  pen- 
alties under  them,  and  would  be  no  shield,  in  an  action  at 
law,  against  those  responsible  for  the  injuries  inflicted  upon 
the  complainant  by  such  prosecutions.  If  the  authorities  of 
this  village  can  be  enjoined  from  prosecuting  under  an  ordi- 
nance preservative  of  the  peace  (as  this  one  certainly  is),  so 
they  might  be  restrained  from  the  enforcement  of  any  other 
ordinance  of  the  village.  Their  effort  to  discharge  their  duty 
to  the  public  would  be  rendered  unavailing,  and  the  commu- 
nity left  at  the  mercy  of  the  lawless  and  vicious  elements  of 
society  until  such  time  as  the  question  could  be  settled  in  the 
courts  of  equity.  If  it  should  at  last  be  determined  that  the 
ordinance  was  valid,  that  court  would  be  powerless  to  enforce 
its  provisions  or  impose  the  penalties  denounced  against  its 
violation,  but  must  remit  the  cases  to  the  courts  of  law,  which, 
before  the  assumption  of  jurisdiction  by  the  courts  of  equity, 
had  the  right  to  determine  every  question  submitted  to  and 
determined  in  the  equity  jurisdiction. 

There  are,  however,  two  exceptions,  clearly  recognized,  to 
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the  rule  that  courts  of  equity  will  not  interfere  to  restrain  tres- 
passes, whether  committed  under  the  forms  of  law  or  otherwise, 
which  are.  first,  to  prevent  irreparable  injury;  and  second,  to 
prevent  a  multiplicity  of  suits:  Mayor  of  Brooldyn  v.  Meserolej 
26  Wend.  132;  Mooers  v.  Smedley,  6  Johns.  Ch.  28;  Owens 
V.  Crossett,  105  111.  356;  Gartside  v.  City  of  East  St.  Louis^ 
43  Id.  47. 

In  Owens  Y.  Crossett,  supra,  and  kindred  cases,  the  jurisdic- 
tion is  maintained  upon  the  express  ground  that  the  tres- 
passes were  continued,  and  the  trespassers  being  wholly 
insolvent,  there  was  no  adequate  remedy  at  law,  and  the  in- 
jury was  therefore  irreparable.  There  is  no  allegation  in  the 
bill  in  this  case  showing  insolvency  of  the  defendants  thereto, 
or  their  inability  to  respond  in  damages  to  any  amount  for 
which  the  complainant  might  recover  damages.  The  bill  con- 
tains only  a  general  allegation  of  irreparable  injury.  Before 
a  court  of  equity  will  interfere  to  prevent  a  trespass  upon  this 
ground,  "  the  facts  and  circumstances  must  be  alleged,  from 
which  it  may  be  seen  that  irreparable  mischief  will  be  the 
result  of  the  act  complained  of,  and  that  the  law  can  afford 
the  party  no  adequate  remedy  ":  Goodell  v.  Lassen,  69  111.  145; 
Livingston  v.  Livingston,  6  Johns.  Ch.  497;  High  on  Injunc- 
tions, 34,  and  authorities. 

It  is  insisted  by  counsel  that  a  court  of  equity  should  restrain 
these  prosecutions  in  order  to  prevent  the  multiplicity  of  suits. 
Bills  of  peace  will  lie,  under  some  circumstances,  for  the  pur- 
.  pose  of  quieting  and  suppressing  litigation.  It  is  said,  how- 
ever, that  to  entitle  a  party  to  maintain  a  bill  on  this  ground 
there  must  be  a  right  claimed  affecting  many  persons,  "  for  if 
the  right  is  disputed  between  two  persons  only,  not  for  them- 
selves and  all  others  in  interest,  but  for  themselves  alone,  the 
bill  will  be  dismissed  ":  2  Story's  Eq.  Jur.,  sec.  857. 

In  the  case  of  West  v.  Mayor,  supra,  the  chancellor,  quoting 
from  what  he  had  said  in  Oakley  v.  Mayor  of  New  York,  which 
was  a  bill  for  injunction  to  restrain  prosecutions  under  the 
market  ordinances  of  the  city,  uses  the  following  language: 
"  If  the  objection  to  the  legality  of  these  ordinances  was  well 
taken,  the  complainant  has  a  perfect  defense  at  law,  and  this 
court  would  not  grant  an  injunction  to  protect  him  against  a 
multiplicity  of  suits  until  his  right  to  such  protection  had  been 
established  by  a  successful  defense  at  law  in  some  of  the  suits"; 
and  cites  in  support  the  case  of  Eldridge  v.  Hill,  2  Johns.  Ch. 
281;  and  concludes:  "I  am  not  aware  of  any  case  in  which 
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this  court  has  sustained  such  a  bill  to  prevent  the  defendant 
from  suing  at  law  where  the  rights  of  the  party  depended  upon 
a  question  of  law  merely,  and  where  the  defendant  in  the  case 
at  law  must  eventually  succeed  without  the  aid  of  this  court, 
if  the  law  is  in  his  favor." 

Edgerton  v.  Hill,  supra^  was  a  bill  for  injunction  to  restrain 
all  but  one  of  a  series  of  prosecutions  for  the  erection  and 
maintenance  of  a  nuisance,  and  to  enjoin  the  bringing  of  other 
suits  threatened  to  be  brought  for  its  continuance.  Kent,  C.  J., 
denied  the  injunction,  saying:  "  No  case  goes  so  far  as  to  stop 
these  continued  suits  between  two  single  individuals  so  long 
as  the  alleged  cause  of  action  is  continued,  and  there  has  been 
no  final  or  satisfactory  trial  or  decision  at  law  upon  the  merits." 
In  McCoy  V.  Corporation  of  Chilicothe,  3  Ohio,  379, 17  Am.  Dec. 
607,  it  is  held  that  the  repetition  of  actions  for  trespasses  be- 
tween the  same  parties  is  not  that  multiplicity  of  suits  which 
will  induce  a  court  of  equity  to  interfere  by  injunction.  In 
this  case  the  bill  alleges  the  pendency  of  the  suit  sought  to  be 
enjoined,  but  does  not  show  that  the  complainant  had  estab- 
lished the  invalidity  of  the  ordinance  at  law.  On  the  con- 
trary, it  is  shown  that  in  the  only  case  tried,  the  validity  of 
the  ordinance  was  sustained  at  law.  If  the  ordinance  is  valid, 
as  held  by  the  court  imposing  the  penalty  mentioned,  equity 
will  certainly  not  interfere  to  protect  the  complainant  from 
deserved  punishment  for  its  violation,  nor  because  the  common- 
law  court  may  have  erred  in  its  judgment  as  to  the  complain- 
ant's guilt  or  innocence.  Nothing  could  be  more  detrimental 
to  society,  and  provocative  of  violations  of  law,  than  for  courts 
of  equity  to  interfere  in  such  cases  by  injunction,  and  thereby 
protect  repeated  acts  in  violation  of  ordinances  which  might 
each  furnish  new  ground  of  complaint.  While  the  injunction 
continued,  the  functions  of  municipal  government  would  be 
suspended,  and  irreparable  injury  might  thereby  ensue.  If 
the  municipal  law  be  of  doubtful  validity,  the  complainant 
cannot,  by  his  willful  and  repeated  violation  of  its  provisions, 
each  furnishing  separate  grounds  for  prosecution,  and  depend- 
ing upon  separate  facts,  create  this  ground  for  equitable  inter- 
position without  first  settling  the  validity  of  the  ordinance  in 
the  courts  of  law.  If  he  fears  the  prosecution  of  other  Fuits, 
he  can  refrain  from  the  repetition  of  his  acts  in  violation  of  its 
provisions  until  the  proper  forum  has  determined  its  in- 
validity. 

The  case  of  Third  Avenue  R.  R.  Co.  v.  Mayor  of  New  Yorkf 


600  PoYER  V.  Village  of  Des  Plaines.       [Illinois^ 

54  N.  Y.  159,  cited  by  counsel,  was  a  bill  to  enjoin  all  but  one 
of  seventy-seven  suits  brought  against  the  railroad  company 
for  running  its  trains  into  the  city  without  a  license,  as  pro- 
vided by  ordinance.  The  bill  attacked  the  validity  of  the 
ordinance,  and  it  was  held  that  a  demurrer  to  the  bill  was 
properly  overruled,  upon  the  ground  that,  had  the  suits  been 
brought  in  a  court  of  record,  they  could  have  been  consolidated 
under  a  statute  authorizing  the  consolidation  of  causes  as  a 
matter  of  right;  and  as  the  magistrate's  court  in  which  they 
were  pending  was  without  such  power,  and  as  the  prosecutions 
of  all  at  the  same  time  separately  would  be  onerous  and  op- 
pressive, the  case  was  one,  in  the  opinion  of  the  court,  where 
equity  jurisdiction  might  properly  be  invoked  and  exercised. 
This  case  can  have  no  application  here,  nor  does  it  conflict 
with  the  rule  announced  in  West  v.  MayoVy  supra,  and  kindred 
cases. 

The  case  of  Wood  v.  City  of  Brooklyn,  14  Barb.  425,  relied 
on  by  counsel,  is  clearly  distinguishable  from  the  case  at  bar. 
There  the  ordinance  was  clearly  void,  and  provided  for  arrest, 
imprisonment,  and  imposition  of  a  fine  for  an  act  the  com- 
plainant was  clearly  authorized  by  the  statutes  of  the  state  to 
do;  and  it  further  appeared  prosecutions  had  been  threatened, 
but  were  delayed,  and  not  commenced  against  him;  and  the 
court  found  that  the  fact  that  the  ordinance  remained  appar- 
ently in  force,  so  that  the  threatened  prosecutions  might  be 
brought  under  it,  and  the  complainant  imprisoned  before 
trial,  injured  his  business,  and  that  therefore,  there  being  no 
actual  trespass,  there  was  no  adequate  remedy  at  law  for  such 
injury. 

In  the  subsequent  case  of  Davis  v.  American  Society,  75 
N.  Y.  362,  in  which  the  complainant  sought  relief  from  the 
enforcement  of  a  penal  statute,  upon  the  ground,  among 
others,  that  they  had  not  in  fact  violated  the  law,  the  court 
of  appeals  held  that  a  court  of  law  was  a  proper  forum  in 
which  to  try  that  question,  and  refused  the  relief,  distinguish- 
ing that  case  from  Wood  v.  City  of  Brooklyn,  supra. 

In  this  case,  the  ordinance  is  not  claimed  to  be  wholly  ille- 
gal. That  part  of  the  ordinance  which  prohibits  the  renting 
or  permitting  the  use  of  any  yard,  grounds,  etc.,  for  any 
purpose  whereby  disorderly  persons  are  congregated,  has 
not  received  judicial  construction,  but  it  would  seem  to  fall 
clearly  within  the  general  powers  conferred  by  law  upon  this 
corporation.    If  there  are  several  prohibitions  in  an  ordinance^ 
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«ome  of  which  are  void  and  others  valid,  if  a  penalty  is  pro- 
vided applying  to  each  offense  separately,  the  ordinance  may 
be  enforced  as  to  offenses  in  respect  of  which  it  is  valid,  as  if 
the  void  portions  had  been  omitted:  Dillon  on  Municipal  Cor- 
porations, 421,  and  note.  The  bill  is  wholly  silent  as  to  what 
portion  of  the  ordinance  the  prosecutions  complained  of  were 
brought  under;  and  the  presumption  would  be  that  they  were 
prosecuted  under  the  valid  ordinance.  This  clearly  distin- 
;guished  this  case  also  from  Wood  v.  City  of  Brooklyn,  supra, 
and  authorities  of  like  import. 

It  is  urged  that  the  circuit  court  erred  in  awarding  damages 
upon  the  dissolution  of  the  injunction.  It  appears  that  the 
order  dissolving  the  injunction  was  accompanied  by  an  order 
duly  entered,  granting  leave  to  the  defendants  to  tile  sugges- 
tion of  damages,  and  the  cause  was  continued  until  the  next 
term  of  court,  and  thereafter  regularly  continued,  from  term 
to  term,  until  the  8d  of  January,  1885,  when  suggestions  were 
filed  under  the  leave  granted  June  19, 1884.  The  cause  again 
appears  to  have  been  continued  from  term  to  term  until  No- 
vember 2,  1885,  when  the  suggestion  came  on  for  hearing.  It 
■was  then  objected  that  the  court  had  no  jurisdiction  to  assess 
damages,  because  the  suggestions  were  not  filed  during  the 
term  at  which  the  injunction  was  dissolved,  but  the  court,  not- 
withstanding this  objection,  heard  evidence  and  assessed  the 
same.  In  this  case,  as  in  Albright  v.  Smith,  68  111.  181, 
the  object  of  the  bill  was  defeated  by  the  dissolution  of 
the  injunction,  and  the  order  made  thereon  was  a  final  order. 
It  was  competent,  however,  for  the  court  to  grant  leave  to  the 
defendant  to  file  suggestion  of  damages,  and  for  any  reason 
satisfactory  to  the  court  to  extend  the  time  in  which  to  file 
the  same,  which,  in  effect,  the  court  did  by  the  entry  of  its 
order  and  continuing  the  case.  The  court,  after  having  granted 
such  leave,  did  not  lose  jurisdiction  by  the  subsequent  continu- 
ances. It  is  apparent  that  complainant  had  notice  of  the  leave 
upon  which  the  case  was  kept  on  the  docket,  and  might,  at 
any  time,  have  insisted  upon  the  disposition  thereof.  We  are 
of  opinion  that  the  court  retained  jurisdiction  for  the  purposes 
of  assessment  of  damages. 

The  evidence  clearly  sustains  the  finding  of  the  court  in 
respect  of  the  damages  allowed.  Finding  no  error  in  this 
record,  the  judgment  of  the  appellate  court  will  be  affirmed. 

Equity  does  not  Extend  its  Jcbisdiction  to  Ottenses  against  thb 
Public:  Oause  v,  Perkins,  69  Am.  Dec.  728. 
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[123  Illinois,  122.J 
DbFENDAKTS     ABE     ESTOPPED    BY    A    DECREE    WhICH    DETERMINES     THEIB 

Rights  as  against  Each  Other,  to  the  same  extent  as  if  they  were 
respectively  complainant  and  defendant,  instead  of  being  joined  as  de- 
fendants. 
Judgment  against  a  Countt,  in  a  matter  of  general  interest  to  all  its  citi- 
zens, is  binding  on  the  latter,  though  they  are  not  parties  thereto. 
Every  tax-payer  is  a  real,  though  not  a  nominal,  party  to  such  judgment. 

JUIXJMENT  IN   A  SuiT    BROUGHT   BY    TaX-PAYEBS  OF  A    ToWN    AGAINST  THB 

Town  and  a  Railroad  Company,  to  Enjoin  the  Issue  by  thk  Town 
OF  Bonds  to  the  company,  by  which  it  is  adjudged  that  such  bonds 
should  issue,  is  binding  on  all  the  other  tax-payers  of  the  town,  though 
not  parties  to  the  suit. 

Value  of  Plea  of  Former  Recovery  is  not  to  be  determined  by  the  rea- 
sons which  the  court  gave  for  rendering  the  former  judgment  or  decree. 

Judgment  is  Conclusive  of  All  Questions  within  the  Issue,  whetheb 
Formally  Litigated  or  not.  Principle  of  res  judicata  extends  not 
only  to  questions  of  fact  and  of  law  which  were  decided  in  the  former 
suit,  but  also  to  grounds  of  recovery  or  defense  which  might  have  been 
but  were  not  presented. 

Judgment  Establishing  the  Duty  of  a  Crnr  to  Issue  Bonds  will  Pre- 
clude Such  City  and  its  Tax-payers  from  subsequently  contesting 
the  validity  of  the  bonds  on  grounds  which  might  have  been  but  were 
not  urged  in  the  former  suit;  such,  for  instance,  as  that  the  election 
by  which  the  issue  of  the  bonds  was  authorized  was  irregular  and  void. 

Judiciary  having  Once  Determined  that  a  Bond  or  Contract  is 
Valid  cannot,  as  against  an  Innocent  Purchaser  of  such  bond  or 
contract  relying  on  such  decision,  subsequently  impair  its  obligation. 

Cook  and  Lawrence^  and  W.  and  W.  D.  Bargcj  for  the  appel- 
lants. 

M.  D.  Hathaway,  for  the  appellee. 

Magruder,  J.  This  is  a  bill  filed  on  April  28,  1882,  in  the 
circuit  court  of  Ogle  County,  by  John  Harmon,  Samuel  Do- 
mer,  Daniel  Fager,  and  Reuben  S.  Marshall,  resident  property 
owners  and  tax-payers  in  the  town  of  Mount  Morris  and 
county  of  Ogle,  against  the  auditor  of  the  state,  the  treasurer 
and  clerk  of  said  county,  the  collector  of  said  town,  and  the 
holders  of  the  bonds  hereinafter  described, .charging  that  fifty 
bonds  of  said  town  of  five  hundred  dollars  each,  and  twenty- 
five  bonds  of  said  town  of  one  thousand  dollars  each,  dated 
May  3,  1875,  payable  May  1,  1885,  drawing  ten  per  cent  in- 
terest, payable  annually,  and  all  issued  and  signed  by  John 
W.  Hitt,  the  supervisor,  and  H.  H.  Clevidence,  the  town  clerk, 
of  said  town,  are  void  for  want  of  power  in  said  supervisor 
and  clerk  to  issue  the  same,  and  praying  that  the  same  m&y 
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be  decreed  to  be  null  and  void,  and  that  the  officers  of  the  law 
may  be  perpetually  enjoined  from  collecting  any  taxes  to  pay 
the  same  from  the  property  of  complainants  and  the  other 
tax-payers  of  the  town.  Answers  were  filed  denying  the  alle- 
gations of  the  bill,  and  setting  up  the  defenses  hereinafter 
mentioned.  The  circuit  court  dismissed  the  bill  for  want  of 
equity,  and  its  decree  has  been  affirmed  by  the  appellate 
court,  from  which  the  case  comes  to  us  by  appeal. 

The  same  indebtedness  involved  in  this  suit  has  already 
been  passed  upon  by  this  court  in  Chicago  and  Iowa  R.  R.  Co. 
V.  Pinckney,  74  111.  277.  In  that  case,  Daniel  J.  Pinckney,  John 
W.  Hitt,  Jacob  H.  Munnua,  John  E.  McCoy,  Milton  E.  Getz- 
endaner,  and  John  Sprecher,  then  resident  property  owners 
and  tax-payers  of  the  town  of  Mount  Morris,  filed  their  bill  on 
November  11, 1871,  in  the  circuit  court  of  Ogle  County,  against 
the  Chicago  and  Iowa  Railroad  Company,  the  town  of  Mount 
Morris,  Charles  Newcomer,  the  then  supervisor,  and  Henry  H. 
Clevidence,  the  then  town  clerk,  of  said  town,  "  to  enjoin  the 
town  and  its  officers  from  issuing  bonds  to  the  Chicago  and 
Iowa  Railroad  Company  in  the  sum  of  seventy-five  thousand 
dollars."  After  answers  and  replications  filed,  and  hearing 
had,  the  circuit  court  decreed  in  accordance  with  the  prayer 
of  the  bill,  and  upon  appeal,  this  court,  at  the  September  term, 
1874,  held  that  the  town  had  power  to  issue  the  bonds,  and  re- 
versed the  decree  of  the  circuit  court,  and  dismissed  the  bill 
filed  therein,  as  will  be  seen  by  reference  to  the  opinion  in  74 
111.  277. 

After  the  opinion  of  this  court  in  the  Pinckney  case  had 
been  filed,  and  while  the  proceedings  on  rehearing  were  still 
pending,  negotiations  were  begun  for  a  settlement  of  the  claim 
of  the  railroad  company  against  the  town  for  the  seventy-five 
thousand  dollars  of  bonds.  Communications  in  writing,  dated 
November  14,  1874,  signed  by  property  owners  and  tax-payers 
in  the  town,  were  addressed  to  the  complainants  in  the  Pinck- 
ney suit,  advising  a  compromise  with  the  company,  and  pledg- 
ing the  influence  of  the  subscribers  to  induce  the  town  to 
assume  the  expenses  of  the  litigation.  Two  of  these  commu- 
nications were  signed  respectively  by  Reuben  S.  Marshall  and 
Samuel  Domer,  two  of  the  appellants  herein.  At  a  special 
town-meeting  held  on  March  19,  1875,  resolutions  were  passed 
accepting  a  previous  proposition  made  by  the  president  of  the 
railroad  company  to  the  town  supervisor  to  take  bonds  to  the 
amount  of  fifty  thousand  dollars  in  lieu  of  the  bonds  amount- 
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ing  to  seventy -five  thousand  dollars,  agreeing  that  the  town 
would  pay  all  the  expenses  of  the  Pinckney  suit,  amounting 
to  sixteen  hundred  dollars,  and  thanking  the  supervisor  for 
his  efforts  in  making  the  settlement.  At  the  annual  town- 
meeting  held  on  April  6,  1875,  the  proceedings  of  the  special 
town-meeting  and  the  resolutions  there  adopted  were  "fully 
ratified  and  approved." 

By  this  compromise  the  town  was  saved  from  a  possible  in- 
debtedness of  twenty-five  thousand  dollars.  Its  liability  to 
issue  bonds  to"  the  amount  of  seventy-five  thousand  dollars, 
which  the  railroad  company  was  entitled  to  receive  by  virtue 
of  the  decision  made  in  its  favor,  was  discharged  by  the  issu- 
ance of  bonds  amounting  only  to  fifty  thousand  dollars.  The 
latter  bonds,  so  issued  in  compromise  of  the  railroad  com- 
pany's claim,  are  the  bonds  hereinbefore  referred  to  as  being 
dated  May  3,  1875,  fifty  of  five  hundred  dollars  each,  and 
twenty-five  of  one  thousand  dollars  each,  and  which  this  bill 
is  filed  to  cancel.  All  of  them  are  now  in  the  hands  of  inno- 
cent holders,  who  have  purchased  them  in  good  faith,  relying 
upon  the  former  decision  of  this  court  as  to  their  validity. 
One  of  the  appellees,  the  German  Insurance  Company  of  Free- 
port,  owns  twenty-six  thousand  five  hundred  dollars  of  them, 
purchased  for  value  and  before  maturity. 

The  defendants  set  up  the  former  proceedings  in  the  Pinck- 
ney suit  as  a  bar  to  the  relief  sought  by  the  present  suit. 

Both  the  Chicago  and  Iowa  Railroad  Company  and  the  town 
of  Mount  Morris  were  parties  to  the  Pinckney  suit.  In  that 
suit  it  was  decided  that  the  town  had  the  power  to  issue  the 
bonds,  and  that  the  railroad  company  was  entitled  to  have 
them  issued  in  pursuance  of  the  vote  taken  and  by  reason  of 
its  compliance  with  the  conditions  exacted  of  it.  The  decision 
80  made  was  final  and  binding  as  between  the  railroad  com- 
pany and  the  town,  and,  as  between  them,  established  the  va- 
lidity of  'the  bonds.  If  the  bonds  had  been  issued  and  suit 
had  been  brought  on  them  by  the  company  against  the  town, 
it  will  not  be  claimed  that  the  latter  could  have  defended  on 
the  ground  that  the  election,  in  pursuance  of  which  the  bonds 
were  issued,  was  invalid. 

It  makes  no  difference  that  the  railroad  company  and  the 
town  were  both  defendants  in  the  Pinckney  suit.  "  In  chan- 
cery suits,  where  parties  are  often  made  defendants  because 
they  will  not  join  as  plaintiffs,  who  are  yet  necessary  parties, 
it  has  long  been  settled  that  adverse  interests  as  between  co- 
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defendants  may  be  passed  upon  and  decided,  and  if  the  par- 
ties have  had  a  hearing  and  an  opportunity  of  asserting  their 
rights,  they  are  concluded  by  the  decree  as  far  as  it  affects 
rights  presented  to  the  court  and  passed  upon  by  its  decree": 
Corcoran  v.  Chesapeake  and  Ohio  Canal  Co.,  94  U.  S.  741; 
Louis  V.  Brown  Township,  109  Id,  162;  Scotland  County  \.  Hill, 
112  Id.  183. 

The  obligation,  which  rested  upon  the  town  to  issue  bonds 
to  the  amount  of  seventy -five  thousand  dollars  to  the  railroad 
company,  was  just  as  binding  by  reason  of  the  decision  in  the 
Pinckney  case  as  though  judgment  had  been  rendered  in  a 
mandamus  proceeding  or  in  a  suit  on  the  bonds.  If  this  be  so, 
then  the  complainants,  as  citizens  of  the  town,  cannot  by  a 
proceeding  to  prevent  the  collection  of  a  tax  to  pay  the  bonds 
dispute  their  validity  upon  any  of  the  grounds  which  were  or 
could  have  been  litigated  in  the  Pinckney  suit.  The  law  upon 
this  subject  is  thus  stated  in  Freeman  on  Judgments,  3d  ed., 
eec.  178:  "  A  judgment  against  a  county,  or  its  legal  repre- 
sentatives, is  a  matter  of  general  interest  to  all  its  citizens,  is 
binding  upon  the  latter,  though  they  are  not  parties  to  the  suit. 
A  judgment  for  a  sum  of  money  rendered  against  a  county 
imposes  an  obligation  against  the  citizens  which  they  are  com- 
pelled to  discharge.  Every  tax-payer  is  a  real,  though  not  a 
nominal,  party  to  such  judgment.  If,  for  the  purpose  of  pro- 
viding for  its  payment,  the  oflQcers  of  the  county  levied  and 
endeavored  to  collect  the  tax,  none  of  the  citizens  can,  by  in- 
stituting proceedings  to  prevent  the  levy  or  enforcement  of  the 
tax,  dispute  the  validity  of  the  judgment  nor  relitigate  any 
of  the  questions  which  were  or  which  could  have  been  litigated 
in  the  original  action  against  the  county." 

The  views  of  the  text-writer  are  sustained  by  the  following 
authorities:  Clark  v.  Wolf,  29  Iowa,  197;  Tredway  v.  Sioux 
C.  &  P.  R\j  Co.,  39  Id.  663;  State  ex  rel.  Wilson  v.  Rainey,  74 
Mo.  229;  Commissioners  v.  Hinchman,  31  Kan.  729. 

It  is  claimed,  however,  that  the  Pinckney  suit  is  to  be  re- 
garded as  a  controversj'  between  the  complainants  therein  on 
one  side  and  the  defendants  therein  on  the  other  side,  and  not 
merely  as  a  controversy  between  two  of  the  defendants,  the 
railroad  company  and  the  town.  In  this  view,  it  is  urged 
that  the  decree  in  that  suit  cannot  be  pleaded  as  a  former 
adjudication  in  the  present  suit,  for  the  reason  that  the  com- 
plainants there  were  not  the  same  persons  as  the  complainants 
here.    The  proceeding  instituted  by  Pinckney  and  others  wai 
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a  chancery  proceeding.  The  present  proceeding  is  also  upon 
the  chancery  side  of  the  court.  Where  the  action  is  at  law 
and  a  judgment  in  an  action  at  law  is  pleaded  as  a  former 
recovery,  the  defense  has  a  more  restricted  character  than  in  a 
chancery  suit. 

The  Pinckney  bill  was  filed  by  certain  property  owners  and 
tax-payers,  as  representatives  of  a  class.  Though  not  formally 
stating  that  it  is  filed  on  behalf  of  all  the  other  tax-payers  in 
the  town,  yet  it  constantly  refers  to  them  and  their  interests 
in  the  questions  involved.  It  alleges  that  "your  said  orators 
and  the  other  tax-payers  of  said  town"  will  sufier  injury;  that 
the  issue  of  the  bonds  will  be  in  violation  of  the  rights  "of  your 
said  orators  and  the  other  tax-payers  of  said  town,"  and  an  at- 
tempt to  deprive  "your  orators  and  the  other  tax-payers  of  said 
town"  of  their  property,  etc.,  and  to  take  the  property  of  "your 
said  orators  and  said  other  tax-payers  of  said  town"  for  a  pri- 
vate use  without  compensation  to  "your  said  orators  and  said 
other  tax-payers."  Its  prayer  is,  that  the  town  be  restrained 
from  "collecting  any  taxes  upon  the  taxable  property  of  said 
town  of  Mount  Morris  to  pay  said  bonds." 

Moreover,  the  Pinckney  suit  was  adopted  by  the  town  as 
its  own  litigation,  when  the  town  paid  the  expenses  of  it,  and 
compromised  it  through  the  town  oflBcers  and  by  resolutions 
of  the  town  meetings. 

The  present  suit  was  begun  by  Harmon  and  others,  also 
tax-payers  and  property  owners  of  the  town,  as  representatives 
of  the  same  class,  for  whose  benefit  the  Pinckney  bill  was 
filed.  The  complainants  in  this  proceeding  were  represented 
by  the  complainants  in  the  former  suit,  and  are  therefore 
bound  by  the  decree  therein  entered.  The  remedy  in  suits  of 
the  character  here  indicated  is  in  the  interest  of  a  class  of 
individuals  having  common  rights  that  need  protection,  and 
in  the  pursuit  of  that  remedy  individuals  have  the  right  to 
represent  the  class  to  which  they  belong.  This  jurisdiction, 
in  some  respects,  rests  on  the  principles  of  a  proceeding  in  rem. 

We  therefore  think  that  there  is  sufficient  identity  between 
the  parties  filing  the  present  bill  and  those  who  filed  the  bill 
in  the  Pinckney  case  to  justify  the  pleading  of  the  decree  en- 
tered there  as  res  judicata  in  this  case.  The  views  here  ex- 
pressed are  sustained  by  the  following  authorities:  State  v. 
C.  &  L.  R.  R.  Co.,  13  S.  C.  290;  Terry  v.  Town  of  WaUrbury, 
35  Conn.  526;  Sabin  v.  Sherman^  28  Kan.  289;  Smith  v.  Swormr 
tUdt,  16  How.  303. 
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It  is  claimed,  however,  that  the  cause  of  action  in  the  pres- 
ent suit  is  not  the  same  as  the  cause  of  action  in  the  Pinckney 
suit.  To  support  this  position  reference  is  made  to  the  case 
of  Chicago  etc.  R.  R.  Co.  v.  lifallory,  101  111.  583,  where  it  was 
held  that  the  provision  in  the  charter  of  the  Chicago  and 
Iowa  Railroad  Company  for  holding  an  election  to  authorize 
subscriptions  and  donations  by  the  town  requires  such  elec- 
tion to  be  held  by  three  judges  and  two  clerks,  as  in  general 
elections,  and  that  an  election  at  a  town-meeting  presided 
over  by  one  moderator  and  with  only  one  clerk  is  void,  and 
confers  no  authority  to  issue  the  bonds.  The  election  in  the 
town  of  Mount  Morris,  which  authorized  the  issuance  of  the 
bonds  above  specified,  was  held  at  a  town-meeting  presided 
over  by  one  moderator,  and  therefore  falls  within  the  terms  of 
the  decision  in  the  Mallory  case.  It  is  too  late,  however,  to 
apply  the  doctrine  of  the  Mallory  case  to  the  Mount  Morris 
bonds. 

The  opinion  in  the  Pinckney  case  only  discusses  two  points: 

1.  Whether  the  constitution  of  1870  prohibited  a  donation  by 
a  town  to  a  railroad,  where  the  donation  was  authorized  by  a 
vote  of  the  people  before  the  adoption  of  the  constitution;  and 

2.  Whether  the  vote  in  favor  of  the  Mount  Morris  donation 
was  void  by  reason  of  defects  in  the  petition  for  the  election 
and  in  the  notice  of  the  election.  As  the  opinion  makes  no 
reference  to  the  point  discussed  in  the  Mallory  case,  as  the 
same  is  above  stated,  counsel  say  that  the  Pinckney  decision 
is  not  res  judicata  as  to  that  point.  We  are,  therefore,  asked 
to  set  aside  the  bonds  held  by  the  appellees  in  this  case,  be- 
cause the  election,  which  authorized  their  issuance,  was  held 
at  a  town-meeting  presided  over  by  one  moderator. 

The  value  of  a  plea  of  former  recovery  is  not  to  be  deter- 
mined by  the  reasons  which  the  court  rendering  the  former 
decree  or  judgment  may  have  given  for  doing  so:  Girardin  v. 
Dean,  49  Tex.  243;  Greathead  v.  Bromley,  7  Term  Rep.  456; 
Barrett  v.  Failing,  8  Or.  152;  Freeman  on  Judgments,  3d  ed., 
sec.  275;  Davis  v.  Talcott,  12  N.  Y.  184.  Nor  is  such  former 
judgment  or  decree  conclusive  only  as  to  questions  actually 
^nd  formally  litigated.  It  is  conclusive  as  to  all  questions 
within  the  issue,  whether  formally  litigated  or  not.  In  Beloit 
V.  Morgan,  7  Wall.  619,  it  is  said:  ''The  principle  of  res  judi- 
cata reaches  further.  It  extends  not  only  to  the  questions  of 
£act  and  of  law  which  were  decided  in  the  former  suit,  bufc 
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also  to  the  grounds  of  recovery  or  defense,  which  might  have 
been  but  were  not  presented." 

In  Rogers  v.  Higgins,  57  111.  244,  it  was  held:  "When  a 
complainant  in  chancery  presents  his  cause  of  action  before 
the  court,  he  should  bring  forward  and  urge  all  the  reasons 
which  then  existed  for  its  support.  After  a  determination 
of  the  suit,  the  controversy  cannot  be  reopened  to  hear  any 
additional  reason  which  before  existed,  and  was  within  the 
knowledge  of  the  party  in  support  of  the  same  cause  of  ac- 
tion. The  principle  of  res  judicata  embraces  not  only  what 
has  actually  been  determined  in  the  former  suit,  but  also  ex- 
tends to  any  other  matter  properly  involved,  and  which  might 
have  been  raised  and  determined  in  it." 

To  the  same  efiFect  are  Ruegger  v.  Indianapolis  etc.  R.  R.  Co.y 
103  111.  449;  Hamilton  v.  Quimhy,  46  Id.  90;  Aurora  City  v. 
West,  7  Wall.  82;  McMichen  v.  Morgan,  9  La.  Ann.  208;  PrchU 
V.  Board  oj  Supervisors,  8  Biss.  358. 

We  think  the  point  now  raised  against  the  bonds  was  pre- 
sented by  the  pleadings  and.  issues  in  the  Pinckney  suit,  and 
might  have  been  raised  and  determined  in  that  suit.  The 
bill  there  refers  to  the  sections  of  the  railroad  charter,  which 
provide  for  calling  the  election.  It  alleges  "that  the  said  spe- 
cial town-meeting  and  election,"  etc.,  "are  in  direct  conflict  with 
the  provisions  of  the  constitution  of  the  state,"  etc.  It  further 
alleges  that  the  "ballots  deposited  by  the  voters  of  said  town 
at  said  special  town-meeting  and  election  for  said  donation 
•were  illegal  and  void  in  this,  that  the  said  voters  had  no  legal 
power  to  determine  by  the  casting  or  depositing  of  their  said 
ballots  as  aforesaid  at  said  special  town-meeting  and  election 
whether  the  said  town  should  ....  make  such  donation  of 
seventy-five  thousand  dollars,  or  to  bind,  ....  by  their  votes 
deposited  at  said  special  town-meeting  and  election,  the  said 
town  to  make  such  donation,  or  to  issue  their  said  bonds,"  etc. 
The  prayer  is,  that  the  town,  etc.,  "be  enjoined  from  making 
any  donation  in  bonds,  ....  under  and  in  pursuance  of  said 
special  town-meeting  and  election,"  etc.,  and  that  "said  spe- 
cial town-meeting  and  election  held  thereunder  may  be  do- 
creed  to  be  altogether  null  and  void,"  etc.  The  answer  admits 
the  provisions  of  the  charter,  as  alleged,  and  also  admits  the 
special  town-meeting  and  election;  and  avers  that  "said  spe- 
cial town-meeting  and  election  was  held,  conducted,  and  re- 
turn thereof  made  in  all  respects  as  required  by  law."  The 
decree  found  the  equities  for  the  complainants,  and  that  the 
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allegations  in  the  bill  were  true.  The  order  of  this  court  re- 
versed the  decree,  and  dismissed  the  bill. 

It  is  very  evident,  from  this  review,  that  the  validity  of  the 
election,  authorizing  the  bonds  to  be  executed,  was  at  issue  in 
the  Pinckney  suit.  Not  one  question  alone,  but  every  ques- 
tion affecting  the  validity  of  the  election,  was  there  at  issue. 
Under  the  issues  formed  by  the  pleadings,  the  question  whether 
the  election  should  have  been  conducted  as  a  general  election, 
with  three  judges  and  two  clerks,  instead  of  being  conducted 
as  a  town-meeting  election,  with  one  moderator  and  one  clerk, 
was  just  as  much  involved  as  the  question  in  regard  to  the 
BufiBciency  of  the  petition  and  notice,  which  was  discussed  by 
this  court  in  its  opinion.  The  fact  that  the  point  afterwards 
decided  in  the  Mallory  case,  and  now  pressed  upon  our  atten- 
tion here,  was  not  brought  to  our  notice  in  the  Pinckney  case, 
does  not  destroy  the  force  of  the  Pinckney  decree  as  a  bar  to 
the  present  proceeding.  As  was  said  in  Preble  v.  Board  of 
Supervisors^  supra:  "  The  complainants  could  not  divide  their 
cause  of  action,  setting  up  one  ground  of  illegality  in  that  suit, 
and  if  they  failed  in  that,  bring  a  second  suit  for  a  like  pur- 
pose, setting  up  another  ground  of  illegality.  They  should 
have  disclosed  the  entire  wealth  of  their  case  at  once." 

Some  other  points  are  made  by  counsel  for  appellants,  but 
they  are  of  minor  importance,  and  we  do  not  deem  it  neces- 
sary to  discuss  them.  We  have  carefully  weighed  them,  and 
do  not  consider  them  to  be  well  taken.  If  there  were  no  other 
answer  to  them,  they  could  not  be  allowed  to  disturb  the  de- 
cree of  the  appellate  court  in  this  case,  for  the  reason  herein- 
after stated. 

This  record  shows  beyond  question  that  the  defendant  bond- 
holders are  purchasers  for  value  without  notice,  and  that  they 
bought  their  bonds  relying  on  the  Pinckney  decree.  This 
being  so,  we  have  no  power  to  now  declare  the  donation  void 
as  against  these  defendants,  even  though  the  decision  in  the 
Pinckney  case  was  wrong.  A  state  court  cannot  by  a  decis- 
ion, any  more  than  the  state  legislature  can  by  a  statute,  im- 
pair the  obligation  of  a  contract. 

By  a  series  of  decisions  between  1853  and  1859,  the  supreme 
cotirt  of  Iowa  upheld  the  right  of  the  legislature  of  that  state 
to  authorize  municipal  corporations  to  subscribe  to  certain 
railroads,  and  tx)  issue  bonds  accordingly.  In  a  case  that 
came  before  it  after  1859,  that  court  overruled  its  former  de- 
cisions upon  that  subject.     In  Gelpeke  v.  City  of  Dubuque,  1 
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Wall.  175,  the  supreme  court  of  the  United  States  held  that 
the  last  decision  of  the  Iowa  court  could  not  afifect  the  validity 
of  bonds  issued  and  put  upon  the  market  while  its  earlier  de- 
cisions were  in  force,  and  laid  down  the  doctrine,  which  has 
since  been  firmly  adhered  to,  that  if  a  contract,  when  made, 
was  valid  under  the  constitution  and  laws  of  a  state,  as  they 
had  been  previously  expounded  hy  its  judicial  tribunals,  and 
as  they  were  understood  at  the  time,  no  subsequent  action  by 
the  legislature  or  judiciary  can  impair  its  obligation:  Have- 
r.ieyer  v.  Iowa  City,  3  Wall.  294;  Olcott  v.  Supervisors,  16  Id. 
678;  Green  County  y.Conness,  109U.  S.  104;  Douglass  y.  County 
of  Pike,  101  Id.  677;  County  of  Rolls  v.  Douglass,  105  Id.  728; 
Stevens  v.  Pratt,  101  111.  206. 

The  judgment  of  the  appellate  court  is  aflSrmed. 


Prior  Judgment  is  Bar  to  Maintenance  of  Another  Action  which 
involves  the  questions  already  litigated,  or  which  might  have  been  litigated, 
in  the  former  action:  Bell  v.  Merrifield,  4  Am.  St.  Rep.  436,  and  note  444. 

Judgment  in  Proceeding  to  Compel  City  to  Issue  Bonds,  determin- 
ing it  to  be  the  duty  of  the  city  to  issue  them,  is  a  bar  to  any  question 
which  might  have  been  litigated  in  such  proceeding:  See  note  to  De  Voss  v. 
Richmond,  98  Am.  Dec.  681  et  seq. 


Lake  Shore  and  Michigan  Southern  Eailroad 
Company  v.  Brown. 

[123  Illinois,  162.1 

Neglioenob.  —  Invitation  to  a  Person  to  Ride  in  a  Dangerous  Place, 
given  by  the  servants  of  a  railway  company,  may  render  his  apparent 
want  of  care  in  riding  in  such  place  the  negligence  of  the  carrier.  He 
had  a  right  to  assume  that  its  servants  knew  what  was  safe,  provided 
the  act  which  he  did  on  their  advice  did  not  involve  a  reckless  expos- 
ure of  himself,  and  was  not  one  which  no  man  of  ordinary  prudence 
would  do. 

Where  One  is  Put  in  a  Place  op  Peril  by  the  Invitation  of  the 
Servants  of  a  Railway  Company,  the  law  requires  them  to  exercise 
a  degree  of  care  corresponding  to  the  danger  to  which  they  have  exposed 
him.  If  they  are  about  to  make  "a  running  switch,"  or  do  any  other 
act  fraught  with  special  peril  to  him,  they  must  advise  him  of  the  im- 
pending danger,  and  give  him  an  opportunity  to  guard  against  or  escape 
from  it. 

Though  a  Railway  Car  is  not  Operated  for  the  Purpose  op  Carry- 
ing Passengers,  yet  if  a  person  takes  passage  therein  by  the  invitation 
of  servants  in  charge  thereof,  they  thereupon  become  bound  to  operate 
the  train  in  such  manner  as  due  care  and  caution  would  suggest  for  his 
Mfety. 
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NOTICB  OF  PeIVATE  RtTLES  AND  REGULATIONS  OF  A  RAILWAY  COMPANY, 
prescribing  the  duties  and  powers  of  its  employees,  must  be  brought  home 
to  the  knowledge  of  persons  before  they  can  be  affected  thereby. 

Railkoad  Company  is  Answerable  for  Acts  op  its  Servants  in  the 
course  of  their  employment,  whether  abusing  or  rightfully  pursuing  the 
powers  conferred  on  them,  and  whether  acting  within  or  in  direct  viola- 
tion of  their  instructions. 

Shipper  on  Railway  has  the  Right  to  Assume  that  persons  found  in 
charge  of  the  train  and  of  his  property  are  authorized  to  act  for  the  com- 
pany, and  he  is  not  bound  to  stop  and  inquire  as  to  the  extent  of  their 
authority. 

Custom  of  Allowing  Shippers  op  Live-stock  to  Ride  upon  Engines, 
and  upon  cars  containing  such  stock,  is  admissible  in  evidence  as  tend- 
ing to  show  that  the  plaintiff,  who  was  such  a  shipper,  had  a  right  to  be 
so  carried,  and  that  the  servants  of  the  company  who  so  carried  him  did 
so  by  its  authority. 

Fact  that  Injured  Railway  Passenger  might  have  Avoided  Danger 
BY  Pursuing  Another  and  Different  Mode  op  Travel  will  not  re- 
lieve the  company  from  liability  if  its  servants  invited  him  to  ride  on  ita 
cars  in  a  position  of  danger,  and  exposed  him  to  injury  by  their  want  of 
care. 

Passenger  Guilty  of  Slight  Negligence  may,  nevertheless,  Recovee 
for  a  personal  injury  resulting  from  the  gross  negligence  of  the  carrier. 

Action  on  the  case  by  the  administratrix  of  Nelson  Brown, 
to  recover  damages  for  the  death  of  her  husband,  through  the 
negligence  of  defendant's  servants.  The  decedent  was,  and 
for  several  years  had  been,  a  shipper  of  stock  to  the  Union 
Stock  Yards  of  Chicago.  Defendant's  yard  was  about  three 
quarters  of  a  mile  from  the  stock-yards;  and  its  habit  was  to 
attach  cars  containing  stock  to  a  switch-engine,  and  thereby 
draw  them  over  the  tracks  of  the  Union  Stock  Yards  and 
Transit  Company  to  the  Union  Stock  Yards.  On  August  11, 
1881,  decedent,  accompanying  certain  cars  loaded  with  his 
stock,  reached  defendant's  yard,  where  the  caboose  in  which 
he  had  been  riding  was  detached  from  the  train,  and  the 
ewitch-engine  was  attached  thereto.  The  engineer  told  him  to 
get  on  this  engine.  He  did  so,  and  was  killed  while  the  ser- 
vants in  charge  of  the  train  were  trying  to  make  a  "running 
switch,"  and  under  the  circumstances  disclosed  in  the  opin- 
ion.    Judgment  for  plaintiff. 

C.  D.  Roys  and  P.  B.  Smith,  for  the  appellant. 

Q.  M.  Stevens  and  0.  A.  Dupey,  for  the  appellee. 

Shope,  J.  This  was  an  action  by  appellee,  as  administra- 
trix of  Nelson  Brown,  deceased,  to  recover  damages  for  caus- 
ing the  death  of  said  deceased.  The  trial  in  the  superior 
court  of  Cook  County  resulted  in  a  verdict  for  plaintiff,  and 
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judgment  thereon.  Upon  appeal  to  tbe  appellate  court  for  the 
first  district,  the  judgment  of  the  superior  court  was  afiSrmed, 
and  the  case  is  brought  here  by  the  further  appeal  of  the  rail- 
road company. 

If  the  case  was  properly  submitted  to  the  jury,  they,  by  the 
verdict  rendered,  necessarily  found  every  fact  material  to  a 
recovery  in  favor  of  the  plaintiff.  We  must  accept  the  gen- 
eral judgment  of  aflBrmance  as  settling  all  questions  of  fact 
favorably  to  the  plaintiff  below,  and  that  the  evidence  is  suffi- 
cient to  sustain  the  finding  of  the  jury,  under  the  issues,  as 
made  by  the  pleadings  in  the  case.  We  must  assume,  there- 
fore, that  plaintiff's  intestate  was  rightfully  a  passenger  on 
defendant's  train,  in  charge  of  his  stock,  and  had  a  right  to  be 
safely  carried  to  the  Union  Stock  Yards,  and  was,  as  between 
himself  and  defendant,  rightfully,  and  by  invitation  and  di- 
rection of  defendant,  by  its  servants  in  charge  of  his  stock 
and  of  defendant's  engine,  on  the  foot-board  of  the  engine,  as 
alleged  in  the  declaration,  and  was,  at  the  time  of  his  injury, 
in  the  exercise  of  due  and  ordinary  care  for  his  safety,  and 
that  his  injury  and  death  were  caused  by  and  resulted  from 
the  gross  negligence  of  defendant's  servants  in  the  running, 
management,  and  operation  of  the  engine  upon  which  he  was 
so,  by  invitation,  rightfully  riding,  as  charged  in  the  declara- 
tion. Our  consideration  will,  therefore,  be  confined  to  ques- 
tions of  law  which  arise  upon  the  admission  and  exclusion  of 
evidence,  and  upon  instructions  given,  refused,  or  modified  at 
the  trial. 

The  principal  question,  and  the  one  of  greatest  difficulty, 
is  in  reference  to  the  alleged  negligence  of  the  deceased  in  get- 
ting upon  the  foot-board  of  the  switch-engine,  and  attempting, 
in  that  position,  to  ride  from  Forty-third  Street  to  the  stock- 
yards. Many  of  the  instructions  asked  b}-^  appellant  proceed 
upon  the  theory  that  the  deceased  was  guilty  of  such  negli- 
gence, in  so  being  upon  the  foot-board  of  the  engine,  as  to  pre- 
vent a  recovery  by  his  personal  representative.  It  cannot  be 
said,  however,  that  the  deceased,  in  getting  on  the  foot-board 
of  the  engine,  and  remaining  there,  was  in  the  violation  of 
anj'  duty  imposed  upon  him  by  law;  nor  is  it  conceded  that, 
in  so  doing,  he  acted  with  less  circumspection  and  care  for 
his  personal  safety  than  would  have  been  observed  by  pru- 
dent and  ordinarily  careful  men  under  like  circumstances. 
Indeed,  this  is  the  sharply  controverted  question  in  the  case; 
and  the  question  of  negligence  was  therefore  a  question  of  fact 
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to  be  determined  by  the  jury,  upon  consideration  of  all  the 
facts  and  circumstances  proved:  Southeastern  Illinois  R.  R.  Co. 
V.  Connor,  000  111.  000. 

The  test  of  plaintiff's  right  of  recovery  in  this  case  was  the 
exercise,  by  the  deceased,  of  ordinary  care, — that  is,  such  care 
as  a  prudent  and  ordinarily  cautious  man  would  exercise  for 
his  personal  safety, — and  the  failure  of  appellant  to  exercise 
such  care,  and  that  by  reason  thereof  the  injury  and  death 
occurred.  It  cannot  be  said,  as  a  matter  of  law,  that  a  pru- 
dent and  ordinarily  cautious  man  would  not,  under  any  cir- 
cumstances, ride  a  short  distance  upon  an  engine.  Experience 
has  shown  there  is  some  danger  in  the  safest  mode  of  railway 
travel;  and  it  cannot  be  said  that  one  must  not  take  a  particu- 
lar mode  of  carriage  because  it  is  dangerous.  The  question 
can  only  be  determined,  as  before  stated,  by  a  consideration 
of  all  the  attending  circumstances. 

In  this  case  it  is  alleged  in  the  declaration,  and  the  jury 
have  found,  that  the  deceased  had  the  right  to  be  carried  over 
the  defendant's  road  to  the  stock-yards.  There  is  evidence 
tending  to  show  that  when  Forty-third  Street  was  reached  the 
caboose  in  which  he  had  been  riding  was  taken  away,  and  his 
car  of  stock  left  standing  on  appellant's  track;  that  it  was  the 
habit  or  custom  of  appellant  to  carry  the  attendants  of  stock 
from  that  point  to  the  stock-yards,  three  fourths  of  a  mile,  on 
the  stock-car  or  switch-engine  which  picked  up  the  stock-cars 
dropped  by  appellant's  trains  at  Forty-third  Street,  and  took 
them  to  the  stock-yards;  that  deceased  had  been  engaged  in 
shipping  stock  over  appellant's  road  for  several  years;  that 
no  other  mode  of  transportation  was  provided  by  appellant 
from  Forty-third  Street  to  the  stock-yards;  that  the  yard- 
master  of  appellant  directed  the  engineer  of  the  switch-engine 
to  go  and  get  the  "drover"  and  his  car  of  stock,  which  he  did, 
at  the  same  time  directing  the  deceased  to  get  on  the  engine; 
that  in  pursuance  of  such  direction  the  deceased  got  on  the 
foot-board  of  the  engine.  It  appears,  also,  that  after  getting 
under  headway,  the  speed  of  the  engine  was  checked  and  the 
coupling-pin  pulled,  when  the  engine  was  thrown  or  "jerked" 
forward  for  the  purpose  of  making  a  running  switch.  By  the 
sudden  and  violent  motion  thus  given  to  the  engine,  the  de- 
ceased was  thrown  from  the  foot-board  upon  the  track,  and 
was  run  over  by  the  car  of  stock  from  which  the  engine  had 
just  been  detached,  and  so  injured  that  death  ensued. 

In  determining  whether  the  deceased  being  upon  the  foot- 
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board  was  negligence,  it  became  competent  for  the  jury  to 
consider,  not  only  the  acts  of  the  deceased,  but  also  the  acts 
of  the  servants  of  the  company,  not  alone  in  respect  to  their 
management  of  the  train,  but  as  connected  with  the  acts  com- 
plained of  as  negligence  on  the  part  of  the  deceased.  There 
may  be  fault  on  the  part  of  the  carrier  in  putting  the  passenger 
in  a  place  of  unnecessary  hazard,  or  in  giving  him  assurance  of 
safety  and  the  like,  which  might  render  the  apparent  want  of 
care  of  a  passenger  the  negligence  of  the  carrier.  It  is  said 
in  Pierce  on  Railroads,  329,  that  "  the  direction,  invitation,  or 
assurance  of  safety  given  by  a  servant  of  the  company  may  so 
qualify  a  plaintifiF's  act  as  to  relieve  it  of  the  quality  of  negli- 
gence which  it  would  otherwise  have.  This  has  been  more 
generally  held  in  the  case  of  passengers  who  are  in  charge  of 
the  company,  and  have  a  right  to  assume  that  its  servants 

know  what  is  safe But  notwithstanding  such  direction, 

invitation,  or  assurance,  the  plaintiff  will  not  be  excused  in 
following  it,  if  the  act  involves  a  reckless  exposure  of  himself, 
or  is  one  which  a  man  of  ordinary  prudence  would  not  do." 
Beering,  in  his  Law  of  Negligence,  section  24,  says:  "One  who 
obeys  the  instructions  or  directions  of  another  upon  whose 
assurance  he  has  a  right  to  rely,  cannot  be  charged  with  con- 
tributory negligence  at  the  instance  of  such  other,  in  an  action 
against  him  for  injuries  received  in  attempting  to  follow  out 
the  instructions  ";  citing  in  support  of  the  text  Pennsylvania 
R.  R.  Co.  v.  McCloskey,  23  Pa.  St.  526;  Pennsylvania  R.  R.  Co. 
V.  Henderson,  51  Id.  315;  St.  Louis  R.  R.  Co.  v.  Cantrell,  37  Ark. 
519;  40  Am.  Rep.  105;  Louisville  R.  R.  Co.  v.  Kelly,  92  Ind. 
371;  47  Am.  Rep.  149;  Poole  v.  Chicago  R'y  Co.,  53  Wis.  657; 
Chance  v.  St.  Louis  etc.  R'y  Co.,  10  Mo.  App.  357. 

In  Wilton  v.  Middlesex  R.  R.  Co.,  107  Mass.  108,  9  Am.  Rep. 
11,  the  plaintiff,  a  girl  nine  years  old,  was  walking  with  other 
girls  along  defendant's  track,  and  one  of  defendant's  cars 
came  slowly  along  the  track,  and  the  driver  beckoned  to  the 
girls  to  get  on,  which  they  did.  By  a  jerk  of  the  car  the 
plaintiff  lost  her  balance,  and  fell  and  was  injured.  It  was 
admitted  in  that  case  that  plaintiff  was  not  a  passenger  for 
hire.  The  court  says:  " In  accepting  the  invitation  and  get- 
ting upon  the  car,  we  think  she  [plaintiff]  was  not  a  tres- 
passer, there  being  no  evidence  of  collusion  between  her  and 
the  driver  to  defraud  the  corporation.  A  master  is  bound  by 
the  acts  of  his  servants  in  the  course  of  his  employment. 
....  If,  in  violation  of  his  instructions,  he  permits  persona 
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to  ride  without  pay,  he  is  guilty  of  a  breach  of  duty  as  a 
eervant.  Such  act  is  not  one  outside  of  his  duty,  but  is  an 
act  within  the  general  scope  of  his  agency,  for  which  he  is 
responsible  to  his  master.  In  the  case  at  bar  the  invitation 
to  the  plaintifif  to  ride  was  an  act  within  the  general  scope  of 
the  driver's  employment,  and  if  she  accepted  it  innocently, 
she  was  not  a  trespasser.  It  is  immaterial  that  the  driver  was 
acting  contrary  to  his  instructions." 

If  the  deceased,  at  the  time  of  the  accident,  was  in  a  place 
of  peril,  that  fact  was  known  to  appellant's  servants.  If  he 
was  there  by  their  invitation  or  direction,  the  law  would  re- 
quire of  them  the  exercise  of  a  degree  of  care  corresponding 
to  the  danger  to  which  they  had  thus  exposed  him.  The  care 
ordinarily  required  of  a  carrier  of  passengers  is  to  be  measured 
by  the  known  peril  to  the  party  it  undertakes  to  carry.  The 
proof  shows  that  the  making  of  a  running  switch  is  usuallj' 
attended  with  danger,  and  would  be  especially  so  to  persons 
standing  upon  the  foot-board  of  the  engine.  This  was  known 
to  appellant's  servants,  but  is  not  shown  to  have  been  known 
by  deceased.  Nor  is  it  shown  that  he  knew  or  was  told  a  run- 
ning switch  was  to  be  made.  It  became  the  duty,  then,  of  the 
servants  of  appellant  to  advise  deceased  of  the  facts  before 
attempting  the  running  switch,  so  that  he  might  have  taken 
extra  precaution  or  have  gotten  off  the  engine  before  the 
switch  was  attempted.  In  this  connection,  the  eighth  instruc- 
tion asked  by  appellant  is  as  follows:  — 

"The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  said  Nelson  Brown  got  upon  the  car  in  question 
for  the  purpose  of  riding  to  the  stock-yards,  and  tbat  the  en- 
gine was  drawing  a  car  loaded  with  stock,  and  that  neither 
said  engine  or  car  was  run  or  operated  for  the  purpose  of  car- 
rying passengers,  then  the  defendant  was  not  bound  to  run  or 
operate  said  engine  and  car  in  any  other  than  the  usual  and 
ordinary  manner  for  the  conveyance  of  stock,  and  the  said 
Nelson  Brown  assumed  the  ordinary  perils  attending  the  oper- 
ation of  the  same  in  the  usual  manner;  and  if  the  jury  be- 
lieve, from  the  evidence,  that  the  same  was  operated  in  the 
usual  and  ordinary  manner,  and  that  the  injury  was  the  result 
of  the  usual  and  ordinary  peril  attending  such  operation,* 
then  the  plaintiff  cannot  recover." 

Which  instruction  the  court  modified  by  inserting  at  the 
star  the  words,  "  and  not  through  the  carelessness  and  negli- 
gence of  the  servants  of  the  defendant."     The  modification  is 
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claimed  to  have  been  error.  "We  do  not  think  it  was  errone- 
ous. As  originally  drawn,  the  instruction  left  out  of  consid- 
eration the  question  of  defendant's  negligence.  There  was 
evidence  that  attendants  of  stock  were  carried  to  the  stock- 
yards on  such  trains,  and  that  the  deceased  was  upon  this 
engine  by  direction  of  those  in  charge  of  it.  The  court  might 
very  properly,  in  view  of  this  evidence,  have  refused  this  in- 
struction altogether.  If  the  train  was  not  operated  for  the 
purpose  of  carrying  passengers,  yet  if  those  in  charge  thereof 
assumed  to  carry  the  deceased  thereon,  and  he  was  upon  the 
same  by  their  invitation  and  direction,  it  cannot  be  said,  as  a 
matter  of  law,  they  were  not  bound  to  operate  the  same  in  any 
other  than  the  "usual  and  ordinary  manner  for  the  convey- 
ance of  stock."  Under  such  circumstances,  they  were  bound 
to  operate  the  train  in  such  manner  as  due  care  and  caution 
would  suggest  for  the  safety  of  the  passenger.  Even  if  de- 
ceased was  wrongfully  upon  the  engine,  and  was  permitted  to 
remain  there,  that  would  not  justify  gross  negligence  in  oper- 
ating the  engine  and  car,  or  the  want  of  the  exercise  of  ordi- 
nary care  to  prevent  injury  to  him. 

It  is  also  urged  that  the  court  erred  in  refusing  to  admit 
evidence  tending  to  show  that  the  engineer  or  yard-master  of 
appellant  had  no  authority  to  allow  persons,  other  than  em- 
ployees, to  ride  on  engines  or  freight-cars  of  which  they  were  in 
charge;  and  the  second,  third,  fourth,  and  sixth  of  appellant's 
instructions  related  to  this  question,  and  were  refused  by  the 
court,  which  is  also  assigned  for  error.  The  rules  of  the  com- 
pany were  admitted  in  evidence.  The  private  rules  and  regu- 
lations of  a  railway  company,  prescribing  the  duty  and  power 
of  its  servants  and  employees,  cannot  affect  persons  having  no 
notice  of  them.  It  is  said,  in  Pierce  on  Railroads,  pages  277, 
278:  "The  company  is  liable  for  the  acts  of  its  servants  in  the 
course  of  their  employment,  both  in  the  rightful  use  and  in 
the  abuse  of  the  powers  conferred  upon  them ;  and  when  they 
keep  within  the  course  of  their  employment,  it  is  responsible 
for  their  negligence  or  wrongful  act,  although  they  are  acting 
against  its  instructions,  or  even  willfully."  See,  to  the  same 
effect,  Wilton  v.  Middlesex  R.  R.  Co.,  107  Mass.  108;  9  Am. 
Rep.  11;  125  Mass.  130;  Iliggina  v.  Watervliet  Turnpike  and 
R.  R.  Co.,  46  N.  Y.  23;  7  Am.  Rep.  293;  Shea  v.  Sixth  Avenue 
R.  R.  Co.,  62  N.  Y.  185;  20  Am.  Rep.  480;  Cohen  y.  Dry  Dock 
etc.  R.R.  Co.,  69  N.  Y.  170;  Jefferson  R.  R.  Co.  v.  Rogers,  3S 
Ind.  116;  10  Am.  Rep.  103. 
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Those  dealing  with  the  company  can  only  judge  of  the  power 
given  to  its  agents  and  its  servants  from  appearances  and  the 
position  and  acts  of  such  employees.  Under  the  circumstances 
in  this  case,  the  deceased  might  well  have  supposed  that  those 
in  charge  of  the  switch-engine  and  his  car  of  stock  had  au- 
thority from  the  company  to  act  for  it  in  the  business  in  which 
they  were  engaged.  There  was  evidence  tending  to  show,  as 
found  by  the  jury  and  appellate  court,  as  has  been  seen,  that 
the  deceased  had  a  right  to  be  transported  over  appellant's 
road  to  the  stock-yards.  On  arrival  at  Forty-third  Street  this 
was  but  partially  performed,  and  the  engineer  and  switchman 
were  carrying  out  and  completing  this  contract  of  carriage, 
and  were  apparently  in  the  discharge  of  that  duty.  Seeing 
the  caboose-car,  in  which  he  had  reached  Forty-third  Street, 
detached,  and  the  switch-engine  attached  to  his  car  of  hogs, 
and  it  being  the  custom  of  appellant  to  take  the  shippers  of 
stock  upon  such  car  or  engine,  he  had  the  right  to  suppose,  if 
he  knew  nothing  to  the  contrary,  that  those  in  charge  of  the 
engine  and  of  his  stock  were  authorized  to  act  for  appellant. 
He  was  not  bound,  as  a  matter  of  law,  to  stop  and  inquire  as 
to  the  extent  of  their  authority  to  act:  St.  Louis,  Alton,  and 
Chicago  R.  R.  Co.  v.  Daily,  19  111.  353. 

It  is  also  urged  that  the  trial  court  erred  in  admitting  evi- 
dence of  the  custom  of  appellant  in  allowing  shippers  of  live- 
stock to  ride  upon  its  engines  and  cars  containing  stock,  from 
Forty-third  Street  to  the  Union  Stock  Yards.  It  is  averred  in 
the  declaration  that  deceased  had  a  right  to  be  carried  with 
his  stock  over  appellant's  road  to  the  Union  Stock  Yards,  and 
that  he  was  rightfully,  and  by  direction  of  appellant,  by  its 
servants,  upon  the  foot-board  of  the  engine,  in  transit  to  his 
destination,  at  the  time  of  his  injury.  It  is  shown  that  usually 
a  shipper's  pass  is  given;  but  if,  as  part  of  the  contract  of 
shipment  of  stock,  an  attendant  is  to  be  carried,  his  right  to 
passage  would  be  as  perfect  if  no  pass  was  given  as  if  that 
formality  had  been  observed.  The  averment  of  the  declara- 
tion is  broad  enough  to  admit  any  legitimate  proof  tending  to 
show  the  right  of  the  deceased  to  be  upon  the  engine  at  the 
tiine  of  the  alleged  injury.  If  it  was  the  usual  custom  or 
habit  of  the  carrier  to  transport  the  shippers  of  live-stock  in 
this  way,  and  the  deceased  knew  of  such  custom,  we  are  not 
prepared  to  say  that  evidence  tending  to  show  the  habit  of  the 
company  in  this  regard  would  not  be  competent,  as  tending  to 
show  the  authority  of  the  servants  of  appellant  in  charge  to 
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thus  carry  the  deceased,  as  well  as  tending  to  show  that  the 
deceased,  at  the  time  of  the  accident,  was  a  passenger  for  re- 
ward.    We  think  the  evidence  was  competent. 

Appellant  offered  to  prove  there  was  a  line  of  public  street- 
cars from  its  tracks  at  Forty-third  Street  to  the  Union  Stock 
Yards,  which,  upon  objection,  the  court  refused  to  allow.  In 
view  of  the  issue,  this  evidence  was  wholly  immaterial.  If  the 
deceased  had  engaged  passage  on  appellant's  road  to  the  stock- 
yards, and  had  a  right  to  be  carried  there,  as  alleged,  he  was 
under  no  obligation,  at  his  own  expense,  to  pursue  a  different 
route.  If  the  company  furnished  a  dangerous  mode,  and  if 
its  servants  in  charge,  with  apparent  authority,  directed  the 
deceased  to  take  passage  on  its  engine,  it  cannot  escape  lia- 
bility for  an  injury  to  him  through  the  negligence  or  careless- 
ness of  its  servants,  by  showing  that  he  might  have  procured 
passage  by  some  other  line  of  travel.  It  cannot  be  said  that 
a  party  who  engages  passage  on  a  freight  train,  and  is  in- 
jured while  in  the  exercise  of  ordinary  care,  through  the  neg- 
ligence of  the  servants  operating  the  same,  is  chargeable  with 
such  contributory  negligence  as  will  defeat  his  right  of  recov- 
ery, merely  because  a  passenger  train  or  a  street- car  line 
might  have  afforded  him  a  safer  mode  of  travel.  Assuming 
the  deceased  had  a  right  to  be  safely  carried  by  appellant  to 
the  stock-yards,  he  had  a  right  to  suppose  that  he  would  not 
be  assigned  to  a  place  of  extra  hazard  or  peril,  and  that,  to 
whatever  place  assigned,  reasonable  care  would  be  exercised 
to  protect  him  from  injury:  Spooner  v.  Brooklyn  City  R.  R. 
Co.,  54  N.  Y.  230;  13  Am.  Rep.  570.  It  is  manifest  when  de- 
ceased got  upon  the  engine  by  direction  of  the  servants  of 
appellant,  he  did  not  know  that  a  running  switch  was  to  be 
made,  and  also  that  the  injury  occurred  in  consequence  of  tho 
attempt  to  make  such  switch.  As  we  have  seen,  if  he  was  in 
a  hazardous  position,  and  the  danger  to  him  was  increased  by 
tho  manner  of  the  operation  of  the  engine,  he  should  have 
been  informed  in  time  to  have  enabled  him  to  seek  a  place  of 
greater  safety,  or  to  have  left  the  engine. 

What  is  here  said  will  dispose  of  the  alleged  error  in  refus- 
ing defendant's  seventeenth  instruction,  which  was  to  the 
effect  that  if  there  was  a  street-car  line  that  deceased  might 
have  taken  to  reach  his  destination,  and  he  knew  of  it,  and 
that  he  attempted  to  ride  on  the  foot-board  of  the  engine,  and 
was  injured,  plaintiff  could  not  recover.  This  instruction  is 
objectionable  in  ignoring  entirely  the  question  of  defendant's 
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negligence,  and  in  assuming  that  the  facts  therein  stated  con- 
Btitute,  as  a  matter  of  law,  such  negligence  as  would  preclude 
a  recovery. 

It  is  also  urged  the  court  erred  in  not  allowing  appellant  to 
prove  by  Mr.  Amsden  that  the  position  on  the  foot-board  of 
the  engine  was  dangerous.  The  witnesses  Payne  and  Smith 
had  both  testified  to  that  fact,  and  it  was  nowhere  contro- 
verted in  the  case.  The  refusal,  therefore,  to  permit  appellant 
to  accumulate  evidence  upon  this  point  would  not  be  a  revers- 
able  error. 

It  is  also  urged  that  the  court  erred  in  giving  the  plaintiff's 
second  and  third  instructions.  Three  objections  are  urged  to 
these  instructions:  1.  That  they  authorize  a  recovery  if  the 
deceased  was  in  the  exercise  of  ordinary  care  while  on  the  en- 
gine, excluding,  it  is  said,  a  consideration  of  his  negligence  in 
placing  himself  in  that  position;  2.  That  the  instructions  as- 
sume that  the  defendant's  servants  were  guilty  of  negligence 
in  the  running  and  handling  of  the  engine;  and  3.  That  they 
base  the  plaintiff's  right  to  recover  upon  the  negligence  of 
defendant's  servants  in  running  and  handling  the  engine, 
"without  confining  it  to  the  specific  negligence  named  in  the 
declaration."  None  of  the  objections  are  tenable.  The  in- 
structions are  as  follows:  — 

"  2.  The  court  instructs  the  jury,  that  if  they  believe  from 
the  evidence  that  Nelson  Brown,  the  deceased,  was  rightfully 
on  the  defendant's  engine,  as  is  alleged  in  the  declaration  in 
this  cause,  and  that  while  he  was  on  said  engine  he  was  using 
ordinary  care  on  his  part  for  his  personal  safety,  and  was,  by 
and  through  the  carelessness  and  negligence  of  the  defendant's 
servants  in  running  and  handling  said  engine,  thrown  from 
said  engine  and  injured,  from  which  said  injuries  the  said 
Nelson  Brown  died,  then  the  jury  should  find  for  the  plaintiff, 
and  give  her  such  damages  as  they  deem  a  fair  and  just  com- 
pensation, with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  the  said  de- 
ceased, not  exceeding  five  thousand  dollars. 

"3.  The  court  instructs  the  jury,  that  if  they  believe  from 
the  evidence  that  Nelson  Brown,  deceased,  was  the  husband 
of  the  plaintiff  in  this  suit,  and  that  the  said  Nelson  Brown 
was  rightfully  upon  the  defendant's  engine  by  the  invitation 
and  direction  of  the  conductor  and  manager  of  the  same,  and 
he  was  using  ordinary  care  for  his  safety,  and  was,  by  and 
through  the  carelessness  and  negligence  of  the  defendant'! 
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servants  in  running  and  handling  the  said  engine,  thrown 
from  the  said  engine  to  the  ground,  and  run  over  by  a  car  and 
injured,  from  which  injuries  the  said  Nelson  Brown  afterward 
died,  then  the  jury  will  find  for  the  plaintiff,  and  assess  her 
damages  at  such  sum  as  they  believe,  from  all  the  evidence, 
she  has  sustained,  not  exceeding  five  thousand  dollars." 

The  jury  were  required  to  find  that  the  deceased  was  right- 
fully on  the  defendant's  engine,  as  alleged  in  the  declara- 
tion. 

In  respect  to  the  second  objection,  the  instructions  under 
consideration  went  to  the  jury  with  many  for  appellant,  among 
which  (the  sixteenth)  was  the  following: — 

"  The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  a  man  of  ordinary  care  and  prudence  would  not 
ride  upon  a  locomotive  engine  in  the  position  and  manner  that 
said  Nelson  Brown  was  shown  to  have  been  riding  at  the  time 
of  the  accident,  and  you  further  believe,  from  the  evidence,  that 
his  injury  was  caused  by  his  not  exercising  ordinary  care  and 
prudence,  then  the  plaintiff  cannot  recover." 

We  do  not  think  the  jury  could  have  understood  plaintiff's 
instructions  as  holding  that  she  might  recover  although  her 
intestate  was  guilty  of  negligence  in  getting  upon  the  foot- 
board of  the  engine,  or  remaining  there  up  to  the  time  of  the 
accident,  and  especially  so  when  considered  in  connection 
with  the  one  above  quoted  and  given  for  defendant.  The 
question  of  the  negligence  of  defendant  was,  by  plaintiff's  in- 
structions, fairly  submitted  to  the  jury  as  a  question  of  fact, 
to  be  determined  from  the  evidence. 

There  is  no  force  in  the  third  objection.  The  negligence 
charged  was  in  respect  of  the  manner  of  running  and  oper- 
ating the  engine  in  making  the  running  switch.  The  jury 
could  not  have  understood  these  instructions,  in  the  light  of 
the  evidence,  as  referring  to  any  other  acts  of  negligence  than 
those  charged  in  the  declaration. 

The  refusal  of  the  ninth  instruction  asked  by  appellant  is 
also  assigned  for  error.     It  was  as  follows:  — 

"  The  jury  are  instructed  that  the  defendant  was  under  no 
obligation  to  furnish  the  said  Nelson  Brown  transportation 
from  its  track  to  the  stock-yards,  and  in  getting  upon  the  en- 
gine used  for  the  transportation  of  the  car-load  of  stock,  for  the 
purpose  of  riding  to  the  stock-yards,  he  assumed  the  ordinary 
risks  and  perils  of  that  mode  of  travel,  and  if  the  jury  believe, 
from  the  evidence,  that  his  injury  was  the  result  of  the  usual 
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and  ordinary  peri]  attending  such  mode  of  travel,  then  the 
plaintiff  cannot  recover." 

There  was,  at  least,  evidence  tending  to  show  that  appellant 
was  to  carry  the  deceased  to  such  yards,  and  the  instruction 
was  faulty  in  assuming  the  contrary  as  a  matter  of  law.  The 
instruction  was  modified  by  submitting  the  question  of  the 
obligation  of  appellant  to  furnish  transportation  of  the  deceased 
to  the  stock-yards,  to  the  jury,  to  be  found  by  them  upon  the 
evidence,  and  also  submitting  to  the  jury  the  question  of  the 
negligence  of  appellant  in  causing  the  injury  to  the  deceased. 
In  this  there  was  no  error. 

The  fifteenth  instruction,  as  asked,  was  as  follows:  — 

"The  jury  are  instructed  that  if  the  said  Nelson  Brown 
intended  to  ride  upon  the  engine  or  car,  common  prudence 
dictated  that  he  should  put  himself  in  the  safest  place  possible, 
and  if  the  jury  believe,  from  the  evidence,  that  it  was  obvious 
to  a  person  of  ordinary  prudence  that  the  place  where  said 
Brown  stationed  himself  to  ride  was  much  more  dangerous 
than  the  position  on  the  top  of  the  car,  then  he  was  guilty  of 
negligence,  and  the  plaintiff  cannot  recover." 

This  instruction  was  modified,  and  given,  and  it  is  not 
claimed  that  the  modification  is  erroneous,  but  it  is  said  that 
the  instruction  should  have  been  given  as  asked,  and  that  its 
modification  was  therefore  error.  What  would  have  been  "the 
safest  place  possible,"  is  a  matter  about  which  men  equally 
prudent  might  widely  differ.  Therefore,  what  common  pru- 
dence dictates  in  a  particular  case  is  ordinarily  a  question  of 
fact.  In  addition  to  this,  the  instruction,  as  asked,  wholly 
ignores  the  question  whether  the  deceased  did  not  take  the 
position  he  did  by  direction  of  appellant's  servants  in  charge 
of  the  train,  and  of  their  negligence  in  operating  the  same. 
The  modification  properly  left  the  question  of  Brown's  negli- 
gence, and  that  of  the  appellant,  to  the  jury,  to  be  determined 
by  them  from  the  evidence. 

What  has  already  been  said  will  dispose  of  the  modifica- 
tion made  to  appellant's  nineteenth  and  twentieth  instruc- 
tions. 

The  first,  second,  third,  fifth,  sixth,  seventh,  fourteenth, 
seventeenth,  and  eighteenth  instructions  asked  by  appellant 
were  refused,  and  the  propriety  of  this  ruling  is  also  ques- 
tioned. As  already  said,  some  of  them  proceed  upon  the 
theory  that  the  acts  of  Brown,  in  being  upon  the  foot-board  of 
the  engine,  was  such  contributory  negligence  as  would,  as  a 
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matter  of  law,  prevent  a  recovery.  What  has  been  said  will 
dispense  with  the  necessity  of  their  separate  consideration. 
The  first  instruction,  however,  is  as  follows:  — 

"The  jury  are  instructed  that  the  evidence  in  the  case  will 
not  sustain  a  verdict  for  the  plaintiff,  and  their  verdict  should, 
therefore,  be  for  the  defendant." 

Such  an  instruction  will  not  be  given  where  there  is  evi- 
dence tending  to  prove  the  material  facts  necessary  to  main- 
tain the  issues  for  plaintiff,  from  which  the  jury  may  find  the 
facts  essential  to  a  recovery.  There  being,  as  we  have  seen, 
evidence  in  this  case  tending  to  prove  the  issues  on  the  part 
of  the  plaintiff,  the  court  properly  refused  the  instruction. 

The  second  refused  instruction,  which  was  to  the  effect  that 
if  the  jury  believed,  from  the  evidence,  that  the  rules  of  the 
company  forbade  the  engineer  in  its  service  to  allow  any  per- 
son not  in  its  employment  to  ride  upon  its  engine,  etc.,  then 
the  deceased  was  not  rightfully  upon  the  engine,  and  the 
plaintiff  could  not  recover;  and  also  the  third,  fourth,  and 
sixth  of  appellant's  series,  refused,  have  been  heretofore  con- 
sidered. Each  of  these  instructions  ignored  the  knowledge  of 
the  deceased  of  the  rules  of  the  company,  and  of  the  apparent 
authority  of  the  engineer  to  act  in  respect  of  the  matter  therein 
mentioned,  and  preclude  a  recovery,  although  the  injury  may 
have  been  the  result  of  the  gross  negligence  of  the  company, 
and  the  deceased  may,  under  the  circumstances  shown  by  the 
evidence,  have  been  in  the  exercise  of  ordinary  care. 

Appellant's  fifth  instruction  is  as  follows:  "It  is  alleged, 
and  proved,  that  the  deceased  undertook  to  ride  on  defend- 
ant's engine  from  the  main  line  of  defendant's  road  to  the 
Union  Stock  Yards;  the  court  instructs  you,  as  a  matter  of 
law,  that  in  this  position  he  was  not  a  passenger  on  defend- 
ant's train,  and  could  not  claim  any  of  the  rights  of  a  passen- 
ger; and  it  will  make  no  difference  that  the  engineer's  helper 
invited  or  permitted  him  to  ride  on  the  engine.  If  he  did 
permit  or  invite  him  to  do  so,  he  knew  it  was  not  the  place 
furnished  by  the  defendant  company  for  passengers  to  ride, 
and  in  taking  that  position  he  assumed  all  the  risks  and 
perils  incident  to  that  method  of  travel." 

It  cannot  be  said,  as  a  matter  of  law,  that  the  deceased  was 
not  a  passenger  on  the  defendant's  train.  Whether  he  was  a 
passenger  depended  upon  the  facts  proved.  If  the  company 
gave  the  deceased  a  pass  to  the  stock-yards,  or  engaged  to 
take  him  there  over  its  road,  and  its  servants,  clothed  with 
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apparent  authority  to  act  for  the  company  in  that  regard, 
directed  him  to  take  passage  on  the  engine,  and  undertook  to 
carry  him  on  the  same,  these  facts  were  proper  to  be  con- 
eidered  by  the  jury  in  determining  whether  the  deceased  was 
a  passenger,  or  not.  While  the  company  may  not,  upon  their 
freight  trains  or  locomotives,  ordinarily  take  passengers,  or 
hold  them  out  to  the  public  for  that  purpose,  yet  if  the  com- 
pany, through  its  authorized  agents,  accept  a  passenger  for 
reward  upon  such  trains  or  engines,  there  is  neither  reason 
nor  authority  for  holding  that  they  are  not  bound  to  exercise 
reasonable  care  and  diligence  for  the  safety  of  such  passen- 
gers.    The  instruction  was  properly  refused. 

The  seventh  instruction  was  properly  refused,  because  it 
made  the  plaintiff's  right  of  recovery  depend  upon  the  author- 
ity of  the  switchman  or  engineer  to  direct  the  deceased  to  take 
passage  upon  the  engine,  without  reference  to  his  apparent 
authority,  and  whether  the  deceased  knew  of  such  want  of 
authority,  or  not. 

Appellant's  fourteenth  instruction  is  substantially  identical 
with  the  fifteenth,  as  asked,  which  has  been  heretofore  con- 
sidered, and,  for  the  reason  there  assigned,  was  properly 
refused.  Whether  the  position  occupied  by  him  upon  the 
foot-board  of  the  engine  was  not  absolutely  the  safest  place  he 
could  occupy  upon  that  train  matters  not,  if  he  was  not,  under 
the  circumstances,  shown  guilty  of  negligence  in  accepting  it. 
It  does  not  necessarily  follow  that  a  passenger  guilty  of  some 
negligence,  slight  in  its  character,  cannot  recover  for  the  per- 
sonal injury  resulting  from  the  gross  negligence  of  the  carrier: 
Chicago  and  Alton  R.  R.  Co.  v.  Johnson^  116  111.  206;  Calumet 
Iron  and  Steel  Co.  v.  Martin,  115  Id.  358;  United  States  Rolling: 
Stock  Co.  V.  Wilder,  116  Id.  100.  This  instruction,  also,  en- 
tirely ignores  the  alleged  carelessness  or  negligence  of  appel- 
lant's servants  in  operating  the  engine.  The  same  objection 
obtains  to  appellant's  eighteenth  refused  instruction. 

Taking  into  consideration  the  peculiar  facts  of  this  case,  to 
which  the  law  has  been  applied  by  the  trial  court  with  sub- 
stantial accuracy,  we  find  no  such  error  in  the  record  as  will 
authorize  a  reversal,  and  the  judgment  of  the  appellate  court 
will  therefore  be  aflBrmed. 

Pekson  Riding  in  Dangerous  Place  by  Invitation  of  Servants  op 
Railboad  Company  is  entitled  to  same  care  as  if  he  were  in  a  proper  place 
on  a  passenger  train:  See  Mageev.  Missouri  PadficKy  Co.,  1  Am.  St.  Rep.  706, 
where  plaintiff  rode  upon  a  freight  train  at  the  invitation  of  the  conductor; 
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and  International  etc.  JR.  R.  Co.  v.  Cook,  2  Id.  521,  where  plaintiff  rode  npon  a 
hand-car  as  a  passenger  at  the  invitation  of  those  who  were  managing  it.  A 
person  taking  passage  on  a  freight  train,  with  knowledge  of  risks  and  incon- 
veniences, is  bound  to  be  more  careful  in  guarding  against  injury  than  he 
would  be  in  traveling  upon  ordinary  passenger-cars:  Wallace  v.  Western  N. 
€.  R.  R.  Co.,  2  Am.  St.  Rep.  346. 

Passenger  is  not  Affected  by  Private  Rules  for  Guidance  op  Em. 
PLOTEES  of  railroad  company,  unless  they  are  brought  to  his  notice:  See  Mc- 
Oee  v.  Missouri  Pacific  R'y  Co.,  1  Am.  St.  Rep.  706. 

Sliqut  Contributory  Negligence,  Which  is  not  Clearly  Shown  to 
have  contributed  to  the  injury,  will  not  defeat  plaintiff's  right  to  recover, 
where  defendant  has  been  grossly  negligent:  Wichita  etc.  R.  R.  Co.  v.  Davis, 
1  Am.  St.  Bep.  275. 


Village  op  Des  Plaines  v.  Poyer. 

[123  Illinois,  848.J 
Municipal  Corporation   may  not  Declare  That  to  be  a  NuiaANCB 

Which  in  Fact  is  not,  though  it  is  by  law  empowered  to  declare  what 

shall  be  a  nuisance. 
Question  whether  a  Thing  is  a  Nuisance   must  be   Settled  as  a 

Question  of  Fact,  and  not  of  Law. 
Nuisances.  —  Public  Picnics  and  Dances  are  not  in  their  Natubb 

Nuisances;  and  an  ordinance  declaring  them  to  be  nuisances  is  void. 

Peosecijtion  against  the  defendant  for  violating  the  ordi- 
nance set  forth  in  the  opinion.    Judgment  for  defendant. 

Stilea  and  Lewis,  and  C.  S.  Cutting,  for  the  appellant. 

John  Gibbons,  for  the  appellee. 

ScHOLFiELD,  J.  The  only  question  involved  in  the  present 
case  is  the  validity  of  the  following  ordinance: — 

"Sec.  1.  That  all  public  picnics  and  open-air  dances  within 
the  limits  of  said  village  are  hereby  declared  to  be  nuisances. 

"Sec.  2.  That  for  any  person  or  persons  to  rent,  use,  or  allow 
to  be  used,  any  yard,  ground,  grove,  or  other  real  estate  within 
the  corporate  limits  of  the  village  of  Des  Plaines,  for  public 
picnic  purposes,  or  for  open-air  dances,  or  to  permit  or  in  any 
way  allow  the  use  of  such  property  for  any  purpose  by  which 
disorderly  persons  are  gathered  in  or  about  said  village  of 
Des  Plaines,  shall  constitute  and  is  hereby  declared  to  be  a 
nuisance.  Any  person  creating  or  permitting  any  nuisance 
mentioned  and  declared  in  this  ordinance  to  exist,  having  the 
right  or  power  to  abate  the  same,  shall  be  subject  to  a  fine  of 
not  less  than  fifty  dollars,  and  not  exceeding  one  hundred 
dollars,  in  every  case;  and  each  renting,  using,  or  allowing  to 
be  used,  of  any  such  premises  for  the  purposes  aforesaid,  or 
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any  of  them,  shall  be  deemed  the  creating  of  a  new  nuisance, 
and  the  author  thereof  be  subject  to  a  like  fine." 

The  village  is  incorporated  under  the  general  law  in  relation 
to  the  incorporation  of  villages,  and  is  by  that  law  empowered 
to  declare  what  shall  be  a  nuisance;  but  this  does  not  author- 
ize the  village  to  declare  that  a  nuisance  which  is  not  so  in 
fact:  Wood  on  Nuisances,  p.  773,  sec.  740;  Chicago  v.  Lajlin, 
49  111.  172;  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  374. 

It  was  said  in  Town  of  LaJce  View  v.  Letz,  44  111.  81:  "There 
are  some  things  which  in  their  nature  are  nuisances,  and 
which  the  law  recognizes  as  such.  There  are  others  which 
may  or  may  not  be  so,  their  character,  in  this  respect,  de- 
pending on  circumstances."  And  in  the  latter  instance  it  is 
manifestly  beyond  the  power  of  the  village  to  declare  in 
advance  that  those  things  are  a  nuisance,  and  so  it  was  held 
in  that  case.  The  question  when  the  thing  may  or  may  not 
be  a  nuisance  must  be  settled  as  one  of  fact,  and  not  of  law. 

That  public  picnics  and  public  dances  are  not  in  their  na- 
ture nuisances,  we  think  is  quite  clear.  They  are  not  in 
the  list  of  common-law  nuisances  enumerated  in  the  text- 
books: See  4  Bla.  Com.,  Sharswood's  ed.,  166,  167,  et  seq.;  1 
Hawk.  P.  C,  Curwen's  ed.,  694;  Wood  on  Nuisances,  p.  32, 
Bees.  23  et  seq.  Nor  is  there  anything  necessarily  harmful  in 
the  nature  of  either  more  than  in  that  of  any  other  public 
amusement.  When  conducted  with  proper  decorum  and  cir- 
cumspection, and  remote  from  public  thoroughfares,  it  is  im- 
possible to  conceive  how  any  public  injury  or  annoyance  can 
result.  That  the  manner  of  conducting  them  may  be  produc- 
tive of  annoyance  and  injury  to  the  public  is  not  to  be  ques- 
tioned; but  since  the  nuisance  must  consist  in  this,  and  not 
in  the  picnic  ordinance  of  itself  alone,  the  ordinance  should 
be  directed  only  to  it. 

While  the  rights  of  the  people  to  be  free  from  disturbance 
and  reasonable  apprehension  of  danger  to  person  and  prop- 
erty are  to  be  respected  and  jealously  guarded,  the  equal  rights 
of  all  to  assemble  together  for  health,  recreation,  or  amuse- 
ment in  the  open  air  are  no  less  to  be  respected  and  jealously 
guarded.  Because  a  privilege  may  be  abused  is  no  reason 
why  it  shall  be  denied.  We  concur  in  the  views  expressed  by 
the  appellate  court  when  the  case  was  before  it:  Poyer  v.  Vil- 
lage of  Des  Plaines,  22  Brad.  App.  584. 

The  judgment  is  aflSrmed. 

Nuisance  in  Fact  is  a  Qxtestiom  fob  ths  Just:  Bell  v.  Ohio  R.  R.  Co., 
64  Am.  Deo.  687. 


^26  Snell  v.  Snell.  [Illinois, 

Snell  V.  Snell. 

[123  Illinois,  403.] 

Homestead  Right  Constttdtes  a  Freehold,  within  the  meaning  of  a 
Btatnte  granting  a  right  of  appeal  in  cases  where  freehold  estates  are 
involved. 

Contracts  of  Married  Women  were  Void  at  Common  Law  and  in 
Equity,  so  far  as  imposing  personal  obligations  is  concerned,  though 
such  contracts  might,  subject  to  certain  limitations,  bind  their  separate 
estate. 

^L^RiED  Women  and  Married  Men  are  Placed  on  the  Same  Footino, 
by  the  statutes  of  Illinois,  with  respect  to  all  property  rights,  including 
the  means  to  acquire,  protect,  and  dispose  of  the  same;  and  the  dutiea 
and  obligations  of  married  women,  in  respect  to  these  rights  and  powers, 
are  the  same  as  others  suijuns. 

Married  Women  mat,  in  Illinois,  be  Compelled  to  Correct  a  Mis- 
take which  has  occurred  ia  the  execution  of  a  deed;  and  such  deed,  if 
duly  executed,  may  be  reformed  in  equity  by  correcting  a  mistake  in 
the  description  of  property  therein,  so  as  to  make  such  deed  express 
what  the  parties  intended  it  should. 

R.  C.  Hitt,  for  the  appellants. 

Dimcan,  0^  Connor,  and  Gilbert,  for  the  appellees. 

MuLKEY,  J.  On  the  twenty-sixth  day  of  January,  1881, 
Philip  Snell  was  the  owner  in  fee  of  the  land  in  controversy, 
and  resided  thereon,  with  his  family,  as  a  homestead.  On 
that  day  he  mortgaged  the  same  to  Jane  Snell,  to  secure  an 
indebtedness  of  $1,839.87,  his  wife,  Ellen  J.  Snell,  joining  in 
the  deed.  The  land  lay  in  section  27,  but  by  mistake  it  was 
described  as  in  section  20.  The  mortgage  contained  a  proper 
and  formal  release  of  the  homestead,  and  was  in  every  respect 
strictly  accurate,  except  the  error  as  to  the  number  of  the  sec- 
tion. On  the  ninth  day  of  February,  1884,  Snell  and  wife 
executed  to  the  Northwestern  Mutual  Life  Insurance  Company 
another  mortgage  upon  the  same  land,  by  its  proper  descrip- 
tion, to  secure  an  indebtedness  of  three  thousand  dollars. 
This  mortgage  also  contained  a  release  of  homestead,  and  was 
otherwise  formal  and  correct.  On  the  16th  of  August,  1884, 
Snell  died,  leaving  Ellen  J.  Snell,  his  widow,  and  two  minor 
children,  John  and  William  Snell,  his  only  heirs  at  law.  On 
the  20th  of  October,  1885,  Jane  Snell  filed  a  bill  in  the  La 
Salle  circuit  court  to  correct  her  mortgage  in  respect  to  the 
erroneous  number  of  the  section,  and  to  have  the  same  fore- 
closed, making  the  widow  and  two  minor  children  of  Philip 
Snell  parties.  The  former  made  default,  and  the  children 
answered  in  the  usual  way,  by  a  guardian  ad  litem,  no  ques- 
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tion  being  raised,  the  one  way  or  the  other,  about  the  right  of 
homestead.  The  court,  on  the  hearing,  entered  a  decree  in 
conformity  with  the  prayer  of  the  bill.  On  the  1st  of  Decem- 
ber, 1886,  the  master  sold  the  premises,  under  the  decree,  to 
Byron  D.  Snell,  and  the  same  not  having  been  redeemed 
within  the  time  allowed  by  law,  Snell  received  a  master's 
deed  therefor.  On  the  ninth  day  of  February,  1887,  the 
widow  and  heirs  of  Philip  Snell,  the  appellees  herein,  filed 
the  present  bill,  claiming  an  estate  of  homestead  in  the  prem- 
ises, and  prayed  that  the  same  be  set  off  and  assigned  to 
them,  as  provided  by  law.  The  court,  on  the  hearing,  entered 
a  decree  in  conformity  with  the  prayer  of  the  bill,  and  the 
defendants  bring  the  case  here  by  appeal. 

Before  proceeding  to  consider  the  merits  of  the  controversy, 
it  will  be  necessary  to  dispose  of  a  preliminary  question  which 
challenges  the  jurisdiction  of  this  court. 

The  case  is  brought  here  on  the  hypothesis  that  it  involves 
a  freehold.  This  is  denied  by  appellees'  counsel.  They  insist 
that  a  homestead  right  does  not,  in  any  case,  constitute  a  free- 
hold estate;  otherwise  one  could  not  have  such  a  right  where 
he  has  a  leasehold  merely;  and  that  as  respects  minor  chil- 
dren, upon  whom  a  homestead  often  devolves,  their  interest 
can  never  exist  beyond  a  definite  number  of  years,  which  is 
inconsistent  with  the  idea  of  a  freehold.  The  rationale  of  the 
argument,  as  we  take  it,  is,  that  because  the  estate  of  home- 
stead is  of  a  fixed  and  uniform  value,  the  quantity  of  interest 
(using  that  term  in  its  technical  sense)  must,  therefore,  neces- 
Barily  be  the  same  in  all  cases,  which  makes  it  more  in  the 
nature  of  an  encumbrance  than  anything  else,  and  hence  it  is 
concluded  that  cases  involving  a  homestead  must,  for  juris- 
dictional purposes,  be  placed  in  the  same  category  with  fore- 
closure suits,  which  are  uniformly  held  not  to  involve  a 
freehold.  However  plausible  the  argument  may  be,  we  do  not 
regard  it  as  sound.  It  is  directly  in  conflict  with  the  conclu- 
eion  reached  in  Browning  v.  Harris,  99  111.  456,  where  will  be 
found  a  full  expression  of  our  views  on  this  subject.  If,  as  is 
contended,  appellees'  claim  of  homestead  is  wholly  unaffected 
by  the  mortgages  from  Snell  and  wife  to  Jane  Snell,  and  to  the 
Northwestern  Mutual  Life  Insurance  Company,  and  the  sub- 
Bequent  proceedings  in  court  founded  thereon,  it  is  clear,  from 
the  case  just  cited,  that  upon  the  death  of  Philip  Snell  his 
widow  took  a  life  estate,  for  the  use  of  herself  and  children, 
to  the  extent  of  one  thousand  dollars,  in  the  mortgaged  prem- 
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iees;  and  it  is  hardly  necessary  to  add  that  a  life  estate  in  land 
is,  by  all  the  authorities,  a  freehold  estate.  Not  only  so,  but 
appellees  have  in  this  very  case  obtained  a  decree,  directing, 
if  it  can  be  done  without  injury  to  the  estate,  that  there  be  set 
off  and  assigned  to  them  a  part  of  the  mortgaged  premises, 
not  exceeding  one  thousand  dollars  in  value,  to  be  held  by  the 
widow  in  severalty,  for  the  use  of  herself  and  children  as  a 
homestead.  When  so  assigned  she  would  clearly  have,  for  the 
use  of  herself  and  children,  an  estate  for  life  in  the  premises, 
which,  of  course,  would  be  a  freehold  estate.  If,  in  the  opinion 
of  this  court,  that  decree,  under  the  facts  in  the  case,  was  un- 
warranted, and  appellees  shall  ultimately  fail  in  their  suit,  it 
is  clear  they  will  simply  lose  the  freehold  which  the  lower 
court  directed  to  be  assigned  to  them,  and,  per  consequence,  it 
will  be  gained  by  the  adverse  party.  This,  according  to  the 
rule  laid  down  in  Chicago  etc.  R.  R.  Co.  v.  Watsouj  105  111.  217, 
and  which  has  been  invoked  by  appellees'  counsel,  demon- 
strates that  a  freehold  is  involved  in  this  suit.  There  is  an- 
other aspect  of  the  case  from  which  the  same  result  might  be 
reached,  but  it  is  not  necessary  to  pursue  the  subject  further. 
The  motion  to  dismiss  must  be  overruled. 

Coming  now  to  the  merits  of  the  case,  it  may  somewhat  aid 
us  to  advert  hastil}',  and  in  a  general  way,  to  the  legal  dis- 
abilities of  married  women,  as  they  existed  here  and  in  Eng- 
land before  the  commencement  of  the  reform  legislation  which 
has  resulted  in  so  radical  a  change  in  the  present  law  on  the 
subject.  Their  contracts,  by  the  common  law,  as  it  existed  in 
England  and  in  this  state  prior  to  the  comparatively  recent 
legislation  on  the  subject,  commencing  in  1861,  were  abso- 
lutely void  at  law,  and  were  equally  so  in  equity,  so  far  as 
imposing  any  personal  obligation  is  concerned.  They  might, 
however,  by  such  contracts,  subject  to  certain  limitations, 
bind  their  separate  estate,  but  they  imposed  no  personal  ob- 
ligation whatever.  The  right  of  a  married  woman  to  have  a 
separate  estate  in  personal  property  was  purely  a  creature  of 
equity,  and  the  power  to  bind  it  (the  estate,  not  herself),  by  a 
contract  fairly  entered  into  in  respect  to  the  estate,  and  on  her 
own  account,  was  regarded  as  a  mere  incident  of  such  owner- 
ship. As  her  contract  imposed  on  her  no  personal  obligation, 
either  at  law  or  in  equity,  it  therefore  followed,  as  a  logical 
result  and  legal  sequence,  that  a  bill  would  not  lie  to  reform 
a  contract  or  conveyance  alleged  to  have  been  made  by  a 
married  woman.     As  a  conveyance  of  land  by  deed  was  a 
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species  of  contract,  it  followed  that  an  instrument  executed 
by  a  married  woman  purporting  to  convey  real  property  was 
absolutely  void,  both  at  law  and  in  equity,  and  consequently 
could  not  be  enforced  or  reformed.  While  at  common  law  a 
married  woman  could  not  convey  her  own  real  estate,  or  re- 
lease her  inchoate  right  of  dower  or  other  interest  in  the  lands 
of  her  husband,  yet  she  might,  through  the  instrumentality 
of  a  fictitious  suit,  called  a  fine  or  fine  and  recovery,  permit 
another  to  recover  whatever  right  she  had  in  the  land  proposed 
to  be  conveyed,  and  thus,  by  a  species  of  estoppel,  bar  her 
rights.  At  common  law  this  was  the  only  mode  by  which  a 
married  woman  could  dispose  of  her  own  lands,  or  any  inter- 
est she  might  have  in  those  of  her  husband.  This  cumbrous 
and  expensive  mode  of  conveying  her  interests  in  real  prop- 
erty was  abolished  by  an  act  of  the  British  Parliament  (3  &  4 
Wm.  IV.,  c.  74),  under  the  provisions  of  which  the  wife  was 
enabled  to  accomplish  the  same  ends  as  she  has  been  able  to 
do  here  from  a  very  early  period,  by  joining  her  husband  in 
an  ordinary  deed  of  conveyance,  subject  to  certain  prescribed 
formalities,  which,  in  all  cases,  had  to  be  strictly  complied 
with.  But  these  statutory  enactments,  which  enabled  a  mar- 
ried woman  to  make  a  valid  transfer  or  conveyance  of  real 
property,  did  not  at  all  afiect  her  disabilities  in  other  respects. 
As  to  her,  the  deed  only  operated  as  a  conveyance;  therefore 
all  covenants  contained  in  it  were  in  law  the  covenants  of  the 
husband  only.  It  followed  that  if  her  deed  was  not  sufficient 
on  its  face  to  pass  her  property,  there  was  no  relief  but  to  in- 
duce her  to  make  another;  and  if  she  declined  to  do  so,  equity 
would  not  compel  her,  nor  would  it  reform  the  instrument,  for 
such  a  suit  could  not  in  any  case  be  maintained  for  either  pur- 
pose, except  upon  the  theory  that  a  contract  for  a  deed  had 
existed  between  the  parties.  This  of  course  could  not  be  done 
in  the  case  of  a  married  woman,  for  the  simple  reason  she 
could  not  make  such  a  contract,  nor,  indeed,  any  at  all;  and 
of  this  the  court  would  take  judicial  notice.  It  is  therefore 
undoubtedly  true  that  prior  to  the  modern  legislation  in  this 
state  respecting  the  legal  disabilities  of  married  women,  a 
court  of  equity  had  no  power  or  authority  to  reform  any  al- 
leged contract  or  conveyance  made  by  a  married  woman,  and 
in  the  case  of  a  conveyance,  it  made  no  difierence  whether  it 
related  to  a  homestead  or  some  other  interest  in  land.  All 
ier  conveyances,  without  regard  to  the  character  of  the  estate 
or  interest  granted,  stood  upon  a  common  footing,  and  were 
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controlled  by  the  same  principles.  If  they  conformed  to  the 
requirements  of  the  statute,  she  was  bound  by  them;  if  not, 
they  were  void,  and  could  not  be  enforced.  The  only  differ- 
ence in  conveying  a  homestead  and  any  other  interest  or  right 
in  land  was  in  the  form  of  the  deed,  and  the  disposition  of 
courts  to  liberally  construe  the  act  in  favor  of  the  homestead 
occupant. 

The  law,  however,  in  respect  to  the  rights  and  disabilities  of 
married  women,  has  of  late  years  undergone  a  radical  change. 
By  the  acts  of  1861, 1869,  and  1874,  married  women  are  to-day, 
and  were  at  the  time  of  the  execution  of  the  mortgages  in  ques- 
tion, placed  upon  a  common  footing  with  married  men  in  re- 
spect to  all  property  rights,  including  the  means  to  acquire, 
protect,  and  dispose  of  the  same.  They  may  own,  buy,  sell, 
transfer,  and  convey  any  and  all  kinds  of  property,  to  the 
same  extent  as  married  men  or  single  women  may,  and  sub- 
ject to  no  other  or  different  conditions  or  restrictions.  Not 
only  so,  but  their  duties  and  obligations  in  respect  to  these 
rights  and  powers  are  the  same  as  those  of  others  sui  juris. 
Like  other  persons,  they  must  perform  their  contracts;  and  if 
they  fail  to  do  so,  they  are  amenable  to  legal  process  to  the 
same  extent  as  if  they  were  unmarried.  If,  in  the  execution 
of  a  deed  by  a  married  woman,  a  mistake  occurs,  so  that  it 
does  not  truly  state  the  contract  between  the  parties,  a  court 
of  equity  will  correct  it  against  her,  just  as  readily  as  it  would 
against  any  other  person.  The  only  difference  in  respect  to 
conveyances  of  husband  and  wife  is,  that  any  conveyance 
good  at  [^common  law  will  pass  his  estate,  whether  his  wife 
joins  him  in  it  or  not,  and  the  fact  that  it  is  not  acknowledged 
before  an  oflBcer  will  make  no  difference;  whereas  in  the  case 
of  the  wife,  the  statute  requires  that  either  the  husband  must 
join  her  in  the  deed,  or,  if  executed  by  her  alone,  that  it  be 
acknowledged  before  some  oflBcer.  Of  course,  this  require- 
ment of  the  statute  is  mandatory,  and  if  not  complied  with, 
the  deed  would  be  invalid.  Nevertheless,  in  such  case  a  court 
of  equity,  upon  a  proper  showing  in  other  respects,  would 
compel  the  delivery  of  a  deed  executed  in  proper  form.  In 
the  present  case  there  was  a  simple,  manifest  mistake  in  the 
body  of  the  deed  in  describing  the  land.  The  homestead  was 
formally  released  and  waived,  as  required  by  the  statute,  and 
the  only  effect  of  correcting  the  error  in  the  description  of  the 
property  was  to  make  the  deed  express  just  what  the  parties 
to  it  originally  intended  it  should.     The  appellees  were  par- 
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ties  to  the  decree  reforming  the  deed.  The  court  had  juris- 
diction of  their  persons.  This  is  not  denied.  That  the 
correction  of  mistakes  in  deeds  and  other  written  contracts 
executed  by  persons  sui  juris  is  a  part  of  the  ordinary  juris- 
diction of  courts  of  chancery,  is  beyond  dispute.  So  it  is  not 
perceived  why  appellees  are  not  bound  by  that  decree.  And 
if  it  be  given  effect  (as  we  hold  it  must),  it  follows  that  appel- 
lees have  no  homestead  in  the  premises,  and  the  decree  in  the 
cause  was  consequently  erroneous,  and  should  be  reversed  for 
that  reason. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Pbopertt  Rights  ov  Makrted  Women  as  Affected  by  American-  Stat- 
utes: See  note  to  Kirkpatrick  v.  Buford,  76  Am.  Dec.  366-401. 

At  Common  Law,  Contracts  of  Married  Women  were  Void,  and  not 
Enforceable:  Dobbin  v.  Huhhard,  65  Am.  Dec.  425;  but  under  the  varioua 
statutes,  the  powers  of  married  women  to  contract  have  been  variously  ex- 
tended: See  the  note  to  Kantrowilz  v.  Prather,  99  Id.  599-610. 

Reforming  Deed  of  Married  Woman.  — The  chief  point  of  interest  in 
the  principal  case  is  its  declaration  that  equity  may  reform  the  deed  of  a 
married  woman,  in  those  states  where  they  are  by  statute  given  power  to 
contract  and  to  convey,  but  where  their  conveyances  are  inoperative  unless 
executed  and  acknowledged  in  some  prescribed  manner.  If  a  court  of  equity 
corrects  or  reforms  a  deed  as  against  a  married  woman,  it  is  quite  evident 
that  the  deed,  as  corrected,  has  never  been  executed  and  acknowledged  in  the 
mode  prescribed-  Take  the  principal  case  as  an  illustration.  There  a  mar- 
ried woman  executed  and  acknowledged  a  deed  for  lands  in  section  20;  but 
the  court,  in  efiect,  corrected  that  deed,  and  made  it  convey  lands  in  section 
27.  Thus  she  was  made  to  convey  lands  in  the  conveyance  of  which  her 
husband  did  not  join,  and  she  never  did,  after  being  informed  of  the  contents 
of  the  conveyance  as  corrected,  acknowledge,  on  examination  before  any 
officer,  that  she  executed  the  same.  While  the  rule  of  the  principal  caae 
eeems  to  compel  the  execution  of  a  deed  to  which  a  feme  covert  did  not  as- 
sent in  the  form  prescribed  by  law,  it  is  supported  by  the  preponderance  of 
the  authorities  on  the  subject:  Gardner  v.  Moore,  51  Am.  Rep.  454;  Styera  v. 
Rabbins,  76  Ind.  547;  Hamar  v.  Medsker,  60  Id,  413.  These  authorities  pro- 
ceed upon  the  assumption  that  the  deed,  as  corrected,  is  the  one  which  the 
parties  undertook  to  execute;  that  the  wife  intended,  in  the  first  instance,  to 
assent  to  the  deed  as  corrected,  and  that  she  had  all  the  protection  which  the 
statute  intended  to  accord  her. 

The  rule  in  California  is  otherwise.  Tliere  a  married  woman  cannot  be 
compelled  to  reform  a  deed  by  inserting  therein  property  omitted  by  mis- 
take: Leonis  v.  Lazzaroiich,  55  Cal.  56;  see  also  note  to  Tiernan  v.  Poor,  19 
Am.  Dec.  230.  She  cannot  be  bound  by  any  deed  which  she  haa  not  exe- 
cuted and  ackiio^.rlet]ged  in  the  mode  prescribed  by  statute;  but  if  the  officer 
taking  the  acknowledgment  does  not  certify  to  the  same  correctly,  a  proceed- 
ing may,  by  statute,  be  maintained  to  compel  his  certificate  to  be  so  cor- 
rected aa  to  Bpean  the  truth:  Wcdel  v.  Herman,  59  Cal.  507. 
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Ohio  and  Mississippi  Railway  Co.  v.  Waohtee. 

[123  ILUKOIS,  440.] 

DASIAGE3  ARE  RECOVERABLE  BY  A  LaND-OWNER  AGAINST  A  RAILWAY  COM- 
PANY FOR  Maintaining  an  Insufficient  Culvert  in  an  embankment, 
whereby  his  lands  are  flooded,  although  damages  may  have  been  recov- 
ered by  plaintiff  or  his  grantor  for  the  location  of  the  road,  because  the 
damages  then  recoverable  were  to  be  estimated  upon  the  theory  that  the 
road  would  be  constructed  and  maintained  in  a  reasonably  proper  and 
skillful  manner. 

Damages  Recoverable  in  Eminent  Domain  Proceedings  to  Acquire  a 
Right  of  Way  for  a  Railway  are  such  as  may  result  from  building 
and  operating  the  road  in  a  reasonably  proper  and  skillful  manner,  so  aa 
to  avoid  the  infliction  of  all  loss  and  injury  not  necessarily  resulting  from 
thus  building  and  operating  the  road.  Hence,  if  the  road  is  not  so  built 
or  operated,  the  owner  of  the  land  at  the  time  of  any  injury  accruing 
from  the  want  of  proper  skill  and  care  may  recover  therefor. 

Pollard  and  Werner^  for  the  appellant. 

W,  C.  Kueffner,  for  the  appellee.  . 

MuLKEY,  J.  This  is  an  appeal  from  the  appellate  court  for 
the  fourth  district,  aflfirming  a  judgment  of  the  circuit  court  of 
St.  Clair  County  in  favor  of  Michael  Wachter,  the  appellee, 
against  the  Ohio  and  Mississippi  Railway  Company,  the  ap- 
pellant herein,  for  the  sum  of  six  hundred  dollars  and  costs. 
The  form  of  the  action  was  trespass  on  the  case.  The  first 
count  charges  "  that  the  plaintifif,  at  the  time  of  the  alleged 
grievances,  was  the  owner  and  in  possession  of  a  certain  brick- 
yard, with  certain  property  situate  thereon,  in  the  town  of 
O'Fallon,  in  St,  Clair  County,  near  which  the  defendant's  rail- 
road was  operated,  and  which  crossed  a  natural  watercourse; 
that  defendant  had  constructed  and  did  unlawfully  maintain 
a  certain  solid  earth  embankment  across  said  watercourse, 
about  twenty  feet  in  height,  which  obstructed  the  natural 
flow  of  the  water,  and  forced  it  back  upon  adjoining  lands; 
that  defendant  had  constructed  and  was  maintaining  a  cul- 
vert through  the  embankment,  which  was  utterly  insufficient 
to  permit  the  free  passage  of  water  which,  in  ordinary  floods 
and  freshets,  would  naturally  flow  in  said  watercourse  and 
seek  passage  through  the  said  culvert;  that  on  or  about  June 
20,  1885,  a  heavy  rain  storm  set  in,  and  a  large  quantity  of 
rain-water  naturally  fell  upon  the  lands  adjoining  said  water- 
course, and  said  water  naturally  was  drained  and  ran  into 
eaid  watercourse,  and  would  have  escaped  and  run  off  with- 
out damage  to  the  plaintiff  but  for  said  embankment,  but  that 


Jan.  1888.]     Ohio  etc.  Railway  Co.  v.  Wachter.  533 

eaid  water  was  stopped  by  said  embankment,  and  owing  to 
the  insufficiency  and  inadequacy  of  said  culvert,  and  opening 
in  said  culvert,  was  prevented  from  passing  off  in  its  natural 
course,  and  forced  back  upon  and  flooded  his  brick-yard  and 
property  thereon,  to  his  great  damage." 

The  second  count  is  substantially  the  same  as  the  first,  ex- 
cept that  the  negligence  imputed  to  the  defendant  is  its  suffer- 
ing the  culvert  to  become  choked  up  with  obstructions,  caus- 
ing the  water  to  back  up  and  overflow  the  plaintiff's  property. 
The  third  count  charges  that  the  defendant  wrongfully  and 
unlawfully  constructed  and  maintained  the  levee,  without 
leaving  a  sufficient  opening  for  the  water  to  pass  through  the 
embankment.  In  other  respects  it  was  like  the  first  and  sec- 
ond. The  defendant  interposed  the  plea  of  not  guilty,  and 
upon  this  issue  alone  the  cause  was  tried  before  the  court  and 
a  jury,  with  the  result  already  stated. 

No  exception  was  taken  on  the  trial  to  any  ruling  of  the 
court  upon  the  admissibility  or  exclusion  of  evidence,  and 
while  we  find  exceptions  were  taken  to  the  court's  rulings 
upon  the  instructions,  and  that  such  rulings  were  assigned  in 
the  appellate  court  for  error,  we  may  assume  this  was  done 
merely  pro  forvia,  for  no  objection  to  the  instructions  is  urged 
in  appellant's  argument,  or  even  so  much  as  suggested.  Not 
perceiving  any  objections  ourselves  to  the  instructions  of  which 
the  appellant  can  complain,  no  discussion  of  them  is  called 
for,  or  could  well  be  made. 

Upon  an  examination  of  the  record  in  the  appellate  court, 
we  find  there  was  a  simple  affirmance  of  the  judgment  of  the 
trial  court,  without  any  finding  of  the  facts  by  that  court.  In 
its  opinion,  however,  there  were  questions  —  or  rather  a  ques- 
tion— involved  in  the  case  of  sufficient  importance  to  certify 
the  cause  to  this  court,  which  it  has  accordingly  done.  Aa 
just  indicated,  that  court  has  appended  to  its  certificate  the 
specific  grounds  upon  which  the  appeal  was  granted.  That, 
however,  we  regard'  as  merely  advisory,  for  the  reason  the 
statute  did  not  require  it.  Yet  in  many  cases,  if  not  in  this, 
such  a  statement,  though  not  required  as  a  matter  of  duty, 
might  subserve  a  good  purpose  by  directing  the  attention  of 
this  court  to  the  particular  features  of  the  case  which,  in  the 
opinion  of  that  court,  were  not  regarded  as  free  from  question. 
Nevertheless,  whenever  a  case  is  brought  from  the  appellate 
court  to  this  upon  a  certificate,  it  is  here,  as  if  brought  in  the 
usual  way,  for  all  purposes.     In  either  case,  this  court  is  re- 
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quired  to  consider  such  questions,  and  such  only,  as  arise 
upon  the  record,  and  which  it  is  by  law  authorized  to  deter- 
mine. To  ascertain  what  questions  do  thus  arise,  we  look  to 
the  pleadings,  the  rulings  of  the  court,  and  the  orders  in  the 
cause,  and  not  to  the  certificate  of  the  appellate  court  allow- 
ing the  appeal. 

Viewing  the  present  record  in  this  light,  it  is  not  clearly 
perceived  that  anything  remains  for  this  court  to  do  but 
eimply  to  affirm  the  judgment,  unless  it  were  able  to  say,  as 
matter  of  law,  that  the  declaration  discloses  no  cause  of  ac- 
tion,— this  being  always  a  question  open  to  consideration  in  a 
court  of  review,  when  it  falls  within  any  of  the  assignments  of 
error.  While  there  is  no  direct  claim  of  this  kind  made,  yet 
the  question  that  appellant  now  asks  us  to  consider,  and 
which  is  the  only  one  discussed  in  the  brief  filed  by  its  coun- 
sel, seems  to  assert  as  much.  Upon  this  view,  therefore,  it 
may  not  be  improper  to  consider  it.  The  question  or  propo- 
sition, as  formulated  by  counsel,  is:  "The  injury  caused  by 
the  construction  of  an  insufficient  culvert  in  a  railroad  em- 
bankment is  immediate  and  permanent,  giving  rise  to  but  one 
cause  of  action." 

Counsel  have  cited,  in  support  of  the  proposition,  the  follow- 
ing authorities:  Ottawa  Gas  Co.  v.  Graham,  28  111.  73;  81  Am. 
Dec.  263;  Illinois  Central  R.  R.  Co.  v.  Grabill,  50  111.  241; 
Chicago  etc.  R.  R.  Co.  v.  Stein,  75  Id.  42;  Toledo  etc.  R^y  Co. 
V.  Morgan,  72  Id.  155;  Chicago  etc.  R.  R.  Co.  v.  Maher,  91  Id. 
312;  Decatur  Gas  Co.  v.  Howell,  92  Id.  19;  Chicago  etc.  R.  R. 
Co.  V.  Loeh,  118  Id.  203;  59  Am.  Rep.  341;  Wahash  etc.  Ry 
Co.  V.  McDougall,  118  111.  229;  Chicago  etc.  R.  R.  Co.  v.  Mc- 
Auley,  121  Id.  160, — none  of  which,  in  our  judgment,  sus- 
tain it. 

The  statement  is  not  accurate  as  an  abstract  proposition, 
and  even  if  it  were,  it  is  but  in  part  applicable  to  facts  of  the 
case,  and  is  inconsistent  with  the  theory  upon  which  it  was 
tried  by  both  parties.  Considered  as  a  general  proposition,  it 
should  at  least  be  limited  to  the  case  of  a  railroad  built  under 
authority  of  law,  and  in  a  reasonably  proper  and  skillful  man- 
ner, so  as  to  avoid  the  infliction  of  all  loss  and  injury  not 
necessarily  resulting  from  thus  building  and  operating  the 
road.  The  proposition,  as  formulated,  assumes  that  a  rail- 
road company  has  the  right  to  construct  and  operate  its  road 
just  as  it  pleases,  without  regard  to  whether  the  method 
adopted  is  sanctioned  by  good  railroading,  or  not;  that  it  may 
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build  indiflferent  culverts,  or  none  at  all,  over  drains  and 
etreams  on  the  line  of  its  road,  and  by  thus  disregarding  the 
ordinary  rules  observed  in  such  cases,  inundate  and  overjflow, 
in  time  of  freshets,  large  bodies  of  land  and  other  property, 
"without  incurring  any  other  or  different  liability,  except  as  to 
extent  of  damages,  than  that  of  a  company  which,  under  like 
circumstances,  has  constructed  its  road-bed  and  culverts  in 
strict  conformity  with  the  well-recognized  and  approved 
methods  of  railroad-building.  We  do  not  concur  in  this 
view. 

The  decisions  of  this  court  above  cited,  as  we  understand 
them  to  go  to  the  length  of  holding  that  all  special  damages, 
present  and  prospective,  to  the  owners  of  lands,  resulting  or 
to  result  from  properly  constructing,  maintaining,  and  oper- 
ating a  railroad  under  the  laws  of  this  state,  constitute,  as  to 
such  land-owner,  one  single,  indivisible  cause  of  action,  which 
may  be  enforced  under  the  eminent  domain  act,  or  any  other 
appropriate  form  of  action.  As  a  corollary  of  this  doctrine, 
these  cases  further  hold  that  where,  after  such  right  of  action 
has  once  accrued,  the  owner  of  land  thus  injured  conveys  it 
to  another,  the  latter  can  maintain  no  action  for  any  damages 
he  may  subsequently  sustain,  which  would  have  been  antici- 
pated and  allowed  as  prospective  damages  in  any  suit  which 
his  grantor  might  have  brought  in  his  own  name.  But  this 
court  has  never  held,  nor  is  it  prepared  to  hold,  that  a  railroad 
company  is  not  liable  for  damages  resulting  from  its  negli- 
gence, either  in  the  construction,  maintaining,  or  operating  its 
road.  To  do  so  would  be  to  introduce  an  anomaly  in  the  law 
of  this  state,  and  offer  a  premium  for  negligence  and  a  willful 
disregard  of  duty. 

A  railroad  company  cannot  take,  even  by  making  compen- 
sation, more  land  than  is  reasonably  necessary  for  the  purposes 
of  its  road.  This  is  universally  conceded.  The  same  principle 
must  be  applied  to  the  damaging  of  property,  for  to  perma- 
nently damage  it  is  practically  taking  it  to  the  extent  its  uses 
are  impaired,  though  not  a  taking  in  the  limited  sense  in 
which  that  term  is  used  in  our  statute.  Public  health  and 
convenience,  as  well  as  the  positive  law  of  the  state,  alike 
demand  that  railways  leading  over  natural  streams  and 
drains  should,  by  means  of  efficient  and  substantial  culverts, 
or  otherwise,  be  so  constructed  as  to  admit  the  escape  of 
accumulating  waters  through  them,  in  times  of  high  water 
as  well  as  low.     But  experience  shows  that  even  these  pre- 
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cautions  which  the  law  requires  to  be  observed  are  often  not 
Buffieient  to  entirely  protect  adjacent  property  owners;  hence 
the  constitution  of  the  state  has  expressly  provided  for  com- 
pensation in  such  cases.  But  the  providing  of  such  compen- 
sation for  unavoidable  injuries  to  property  was  clearly  never 
intended  to  license  companies  to  overflow  vast  bodies  of  land 
which  might  be  fully  protected  by  the  building  and  maintain- 
ing proper  culverts.  Now,  in  a  case  of  this  kind,  when  the 
company  commences  operating  its  road  without  having  built 
Buch  culverts,  or  provided  some  other  efficient  means  for  the 
escape  of  the  water,  is  it  thereby  relieved  of  the  duty  of  doing 
BO  altogether?  To  say  this  is  to  assert  that  one  may  discharge 
a  legal  duty  by  utterly  disregarding  it,  which  is  simply  ab- 
surd. To  maintain  an  embankment  of  a  road  in  that  con- 
dition is  not  only  a  violation  of  a  public  duty,  but  is  a  direct 
invasion  of  the  private  rights  of  the  owners  of  the  lands  thus 
constantly  menaced  by  overflows  which  could  never  reach 
them  if  the  road-bed  were  properly  constructed. 

To  the  suggestion  that  the  company  may  be  compelled  to 
pay  for  this  constant  menace  and  consequent  depreciation  of 
the  value  and  use  of  the  land  in  times  of  overflow,  it  is  suf- 
ficient to  say  that  he  is  under  no  obligation  to  submit  to  a 
partial  loss  which  could  be  avoided  by  the  performance  of  a 
legal  duty  that  the  company  owes  to  him.  It  is,'  in  effect, 
forcing  one  to  sell  his  property  under  the  forms  of  law,  in  the 
absence  of  any  public  necessity  justifying  it.  The  remedy  is 
to  compel  the  company  to  properly  construct  its  road,  and 
until  that  is  done,  hold  it  responsible  for  all  damages  result- 
ing from  such  failure  of  duty. 

There  are  decisions  to  the  effect  that  where,  in  a  case  like 
this,  the  plaintiff"  has  treated  the  injury  as  embracing  pro- 
spective as  well  as  present  damages,  and  has  offered  proof 
in  support  of  such  claim,  there  can  be  no  further  recovery. 
These  decisions  rest  upon  the  principle  of  estoppel,  and  are 
consequently  sound;  but  no  such  question  arises  in  this  case. 
Yet  it  does  not  follow  that  because  a  land-owner,  under  the 
circumstances  suggested,  would  be  estopped  from  bringing  a 
tecond  suit,  the  company  would  be  relieved  of  the  public  duty 
to  properly  construct  and  maintain  its  embankment,  and  it 
would  therefore  continue  liable  to  all  persons  injured  by  its 
failure  to  do  so,  except  such  as  might  be  estopped,  in  the  man- 
ner we  have  stated,  from  enforcing  a  claim  of  that  kind. 

The  judgment  will  be  affirmed. 
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What  Damages  Recoverable  by  Land-owner  for  Injuries  Result- 
ino  from  the  maintenance  and  operation  of  railways  and  llkb 
Public  Improvements,  although  the  Right  to  Maintain  Such  Roads 
OR  Improvements  has  First  been  Secured  in  Exercise  of  Right  of 
Eminent  Domain.  —  In  General.  —  la  awarding  compensation  for  the  taking 
of  private  property  for  public  use  by  right  of  eminent  domain,  the  appraisal 
will  properly  embrace  all  past,  present,  and  future  damages  which  the  improve- 
ment occasions,  or  may  thereafter  reasonably  produce:  Saioycr  v.  Town  of 
Keene,  47  N.  H.  173,  179;  Railroad  Co.  v.  Pope,  62  Tex.  313.  Thus  in  assessing 
damages_done  to  land  by  reason  of  the  appropriation  of  a  right  of  way  through 
it  for  a  railroad,  the  viewers  or  jury  may  always  take  into  consideration  all  in- 
cidental loss,  inconvenience,  and  damages,  present  and  prospective,  which  may 
be  known,  or  may  reasonably  be  expected  to  result  from  the  constructiou 
and  operation  of  the  road  in  a  legal  and  proper  manner:  Mmouri  etc.  E.  R. 
Co.  v.  Haines,  10  Kan.  439.  But  any  damages  caused  by  an  improper  con- 
struction of  a  railroad,  or  damages  which  may  possibly  result  from  its  negli- 
gent or  unskillful  operation,  cannot  lawfully  be  included  in  such  assessment: 
Neilson  v.  Chicago  etc.  R.  R.  Co.,  58  Wis.  516;  Setzlerv.  Pennsylvania  etc.  R.  R. 
Co.,  112  Pa.  St.  56;  King  v.  Iowa  Midland  R.  R.  Co.,  34  Iowa,  458;  Miller  v. 
Keokuk  etc.  R.  R.  Co.,  63  Id.  680.  The  rule  is,  that  if  the  public  work  ia 
euilt  so  as  to  cause  unnecessary  damage  by  want  of  reasonable  care  and  skill 
in  its  construction  or  operation,  then  the  right  of  eminent  domain  will  not 
protect  the  parties  by  whom  the  work  is  done,  but  they  may  be  liable  in  tort 
for  such  unnecessary  injury:  Mellenv.  Western  Railroad,  4:  Grsiy,  303;  Wheeler 
V.  City  of  Worcester,  10  Allen,  591;  Brewer  v.  Boston  etc.  R.  R.  Co.,  113  Mass. 
62,  58;  Spencer  v.  Hartford  etc.  R.  R.  Co.,  10  R.  I.  14;  Pittsburg  etc.  R.  R.  Co. 
v.  Gilleland,  56  Pa.  St.  445;  TibbeUs  v.  Railroad  Co.,  62  Me.  437;  Waterman  v, 
Connecticut  etc.  R.  R.  Co.,  30  Vt.  610;  Railroad  Co.  v.  Hamhleton,  40  Ohio  St. 
496;  Bridgers  v.  Dill,  97  N.  C.  222;  New  Orleans  etc.  R.  R.  Co.  v.  Brown,  64 
Miss.  479;  compare  Pennsylvania  R.  R.  Co.  v.  Marchant,  119  Pa.  St.  541;  4 
Am.  St.  Rep.  659. 

Interference  with  Lateral  SuppoH  of  Land.  —  It  is  an  established  rule  of 
law  that  the  owner  of  land  has  a  right  to  have  the  soil  of  his  premises  sus- 
tained by  the  lateral  support  of  the  natural  soil  of  the  adjoining  land,  this 
right  being  limited,  however,  to  the  soil  in  its  natural  state:  CityofQuincy  v. 
Jones,  76  111.  231;  Gilmwe  v.  Driscoll,  122  Mass.  199;  23  Am.  Rep.  312; 
Lasola  v.  Holbroolc,  4  Paige,  169;  25  Am.  Dec.  524.  No  person  is  therefore 
entitled  to  dig  so  near  the  land  of  another  as  thereby  to  withdraw  the  natural 
support  of  the  soil,  and  render  it  liable  to  break  away  and  slide  down  of  its 
own  weight:  Boothby  v.  Androscoggin  etc.  R.  K.  Co.,  51  Me.  318.  And  this 
principle  has  been  applied  to  the  case  of  excavations  made  in  constructing 
public  works  under  authority  of  law.  Thus  a  railroad  company  was  held 
liable  in  damages  for  injury  caused  by  excavating  on  its  own  land  so  near  to 
the  land  of  an  adjoining  owner  that  the  soil  of  the  latter,  in  its  natural  state, 
caved  into  the  excavation  made:  Richardson  v.  Vermont  Central  R.  R.  Co.,  25 
Vt.  465;  60  Am.  Dec.  283;  Ludlow  v.  Hudson  River  R.  R.  Co.,  6  Lans.  128. 
On  the  other  hand,  the  right  to  recover  damages  iu  such  cases  is  denied,  and 
the  principle  is  asserted  that  where  a  railroad  company  does  only  what  it  is 
authorized  to  do,  and  is  without  fault  or  negligence,  it  is  not  liable  for  con- 
sequential damages:  Boothby  v.  Androscoggin  etc.  R.  R.  Co.,  51  Me.  318.  It 
is  held  not  to  be  incumbent  on  the  railroad  company  to  construct  a  wall  or 
erect  any  defenses  for  the  protection  of  the  adjoining  property  from  the  con- 
sequences resulting  from  a  proper  and  reasonable  use  of  the  way  for  its  road. 
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although  such  cousequences  would  be  injurious,  and  inevitably  so,  to  the  ad- 
joining owner:  Hortsman  v.  Lexington  etc.  R.  R.  Co.,  18  B.  Mon.  218.  So, 
according  to  many  decisions,  a  municipal  corporation  may  grade  and  change 
the  grade  of  streets,  from  time  to  time,  when  necessary,  without  protect- 
ing the  earth  or  embankments  of  the  adjoining  owners,  and  is  not  liable  for 
the  consequential  damage  caused  to  them  in  adapting  their  land  to  the  grade 
and  protecting  it:  Cheever  v.  Shedd,  13  Blatchf.  258;  Mitchell  v.  City  of  Rome, 
49  Ga.  19;  Radcliffv.  Mayor  etc.,  4  K  Y.  195;  Fellows  v.  CUy  of  Kew  Haverit 
44  Conn.  240;  26  Am.  Rep.  447,  and  see  note  457.  But  see,  as  favoring  the 
opposite  view,  Broadwell  v.  City  of  Kansas,  75  Mo.  213;  42  Am.  Rep.  406; 
Hendershott  v.  City  of  Ottumwa,  46  Iowa,  658;  26  Am.  Rep.  182;  Keating  v. 
Cincinnati,  38  Ohio  St.  141;  43  Am.  Rep.  421;  Dyer\.  SU  Paul,  27  Minn.  457. 
As  to  the  liability  imposed  by  statute  or  organic  law,  attaching  to  a  munici- 
pal corporation  for  consequential  damages  to  adjoining  property,  resulting 
from  a  street  improvement  done  by  it  in  a  lawful  manner  and  without  malice, 
see  City  Council  y.  Townsend,  80  Ala.  489;  60  Am.  Rep.  112;  Reardon  v.  San 
Francisco,  66  Cal.  492;  56  Am.  Rep.  109;  City  of  Elgin  v.  Eaton,  83  HI.  535; 
25  Am.  Rep.  412;  CUy  of  Reading  v.  Althouse,  93  Pa.  St.  400;  Johnson  v.  Par' 
leraburg,  16  W.  Va.  403. 

Damages  from  Blasting,  etc.  —  It  is  held  that  damages  done  by  a  railroad 
company  to  land  adjoining  the  line  of  its  road  by  blasting  rocks  in  a  proper 
manner  should  be  estimated  in  the  original  award,  and  that  a  separate  action 
will  not  lie  therefor:  Dodge  v.  Commissioners  etc.,  3  Met.  380;  Whitehouse  v. 
Androscoggin  R.  R.  Co.,  52  Me.  208;  Brawn  v.  Providence  etc.  R.  R.  Co.,  6 
Gray,  35;  but  for  blasting  at  improper  seasons,  thereby  causing  unnecessary 
damage  to  crops,  and  for  doing  it  in  an  imprudent  or  unskillful  manner,  or 
for  not  removing  the  stone  in  due  time,  the  party  is  entitled  to  bis  remedy 
in  the  proper  form:  Sabin  v.  Vermont  Central  R.  R.  Co.,  25  Vt.  363;  compare 
St.  Peter  v.  Denison,  58  N.  Y.  416;  17  Am.  Rep.  258;  Hay  v.  CoJu>es  Co.,  2 
N,  Y.  159;  51  Am.  Dec.  279;  Carman  v.  Indiana  R.  R.  Co.,  4  Ohio  St.  399; 
Matter  qf  Thom-pson,  43  Hun,  416. 

Obstructing  Flow  cf  Water.  —  In  all  ordinary  cases,  a  railroad  company,  in 
building  its  road,  acquires  no  right  to  obstruct  a  natural  watercourse;  and 
it  must  construct  a  culvert  or  drain,  with  a  proper  grade,  to  carry  oflf  the 
water:  Johnam  v.  Atlantic  etc.  R.  R.  Co.,  35  N.  H.  569;  69  Am.  Dec.  560; 
Raleigh  etc.  R.  R.  Co.  v.  Wicker,  74  N.  C.  220.  So,  according  to  many  decis- 
ions, possible  future  injuries  from  accumulated  surface  water,  caused  by  the 
erection  of  the  road-bed  and  track,  constitute  no  part  of  the  incidental  loss 
and  damage  estimated  in  fixing  compensation  for  granting  the  right  of  way. 
It  is  held  to  be  the  duty  of  the  railroad  company  to  provide,  by  suiBcient 
culverts  or  other  means,  for  the  safe  psissage  of  such  accumulated  surface 
water;  and  the  company  is  liable  in  damages  for  injuries  to  adjacent  lands 
by  overflow  or  backwater,  caused  by  its  failure  or  neglect  to  perform  this 
duty:  Corriger  v.  Railroad  Co.,  75  Tenn.  388;  Louisville  etc.  R.  R.  Co.  v. 
Hodge,  6  Bush,  141;  Mississippi  Central  R.  R.  Co.  v.  Mason,  51  Miss.  234.  It 
is  held,  in  accordance  with  the  doctrine  of  the  principal  case,  that  if  a  rail- 
road company  constructs  culverts  insufficient  to  carry  off  the  water,  which 
overflows  adjoining  lands,  the  company  is  liable  to  the  owner  of  the  lands 
for  the  amount  of  the  damages  actually  sustained:  Mississippi  Central  R.  R. 
Co.  V.  Caruth,  51  Id.  77.  And  see,  further,  as  to  the  liability  of  a  railroad 
company  for  any  injury  resulting  to  the  owner  of  lands  from  an  obstruction 
created  by  the  company  to  the  natural  flow  of  surface  water,  Orvena  v.  Rail- 
road  Co.,  67  Tex.  679;  Payne  v.  Railroad  Co.,  38  La.  Ann.  164;  Kankakee  etc 
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U.  B.  Co.  V.  Horan,  22  111.  App.  145;  Bentonville  etc.  R.  R.  Co.  v.  BcJxr,  45 
Ark.  252;  Drahe  v.  Chicarjo  etc.  R.  R.  Co.,  63  Iowa,  302.  But  the  doctrine 
is  maintained  in  other  decisions  that,  in  the  absence  of  negligence,  nnskill- 
fulness,  and  mismanagement  in  the  construction  of  an  embankment  for  ita 
road-bed  over  land  through  -which  there  is  no  natural  channel  for  the  passage 
of  water,  a  railroad  company,  having  lawful  authority  to  construct  such 
road-bed,  is  not  liable  for  the  injury  done  by  the  embankment  in  causing 
water  to  overflow  land  of  an  adjoining  proprietor:  Abbot  v.  Railroad  Co.,  83 
Mo.  271;  Jones  v.  Railroad  Co.,  84  Id.  151;  Morrison  v.  Bucksport  R.  R.  Co., 
67  Me.  353;  O'Connor  v.  Railroad  Co.,  52  Wis.  526;  38  Am.  Rep.  753;  Cos- 
eidy  v.  Old  Colony  R.  R.  Co.,  141  Mass.  174;  Cairo  etc.  R.  R.  Co.  v.  Stevens,  73 
Ind.  278;  38  Am.  Rep.  139. 

Recovery  in  One  Action  or  in  Successive  Actions.  —  The  rule  adopted  in  soma 
of  the  cases  is,  that  damages,  present  and  prospective,  resulting  from  the 
construction  of  a  railroad  or  other  public  work,  must  all  be  recovered  in  one 
action:  Chicago  etc.  R.  R.  Co.  v.  Loeb,  118  111.  203;  59  Am.  Rep.  341;  Chicago 
etc.  R.  R.  Co.  V.  McAuley,  121  111.  160.  But  the  principal  case  limits  this 
rule  to  the  case  of  a  railroad  built  under  authority  of  law,  and  in  a  reason- 
ably proper  and  skillful  manner,  so  as  to  avoid  the  infliction  of  all  loss  and 
injury  not  necessarily  resulting  from  thus  building  and  operating  the  road. 
And  where  a  railroad  was  unlawfully  constructed  in  a  city  street,  in  an  action 
by  an  abutting  owner  to  recover  damages,  it  was  held  that  damages  could 
be  recovered  only  up  to  the  commencement  of  the  action,  the  plaintiff's  rem- 
edy being  by  successive  actions  for  his  damages  until  the  abatement  of  the 
nuisance:  UUne  v.  N.  Y.  Cent.  etc.  R.  R.  Co.,  101  N.  Y.  98;  53  Am.  Rep. 
123;  59  Id.  358;  and  see  LaJiey.  Metrop.  El.  R.  R.  Co.,  104  N.  Y.  268;  Silshy 
Mfg.  Co.  V.  State,  104  Id.  562;  Barrick  v.  SchiferdecTcer,  48  Hun,  355;  Ford 
V.  Railroad  Co.,  59  Cal.  290.  It  is,  however,  held  in  other  cases  that  where 
injury  to  real  estate  is  caused  by  the  negligence  of  corporate  officers  in  con- 
Btructing  a  public  work  of  a  permanent  character,  as  the  grading  of  a  street, 
all  damages,  past  bnd  prospective,  can  be  recovered  in  one  action,  and  for 
fresh  damages  resulting  from  the  original  wrong  a  second  action  cannot  be 
maintained:  City  of  North  Vernon  v.  Voegler,  103  Ind.  314;  City  of  Lafayette 
V.  NagU,  113  Id.  425.  In  other  words,  where  a  nuisance  is  of  a  permanent 
nature,  all  the  damages  caused  thereby  are  deemed  to  accrue  at  once  upon 
its  becoming  such,  and  a  party  injured  thereby  can  maintain  only  one  action 
therefor,  covering  all  damages,  past  and  prospective,  and  that  against  the 
party  doing  the  injury,  and  not  against  his  grantee:  Bizer  v.  Ottumwa  Hy^ 
draulic  Power  Co.,  70  Iowa,  145;  Povxrs  v.  Council  Bluffs,  45  Id.  652;  24  Am- 
Kep.  792;  Peden  v.  Chicago  etc.  R.  R.  Co.,  73  Iowa,  328;  and  as  the  damages 
accrue  at  once  in  favor  of  the  owner  of  the  premises,  they  cannot  be  recov- 
ered by  his  successor  in  interest  who  suffers  thereby :  Id. ;  and  see  CMcago 
etc.  R.  R.  Co.  v.  Maker,  91  111.  312.  In  a  leading  case  on  the  subject,  the 
rule  is  thus  stated:  "Wherever  the  nuisance  is  of  such  a  character  that  ita 
continuance  is  necessarily  an  injury,  and  where  it  is  of  a  permanent  char- 
acter that  will  continue  without  change  from  any  cause  but  human  labor, 
there  the  damage  is  an  original  damage,  and  may  be  at  once  fully  compen  - 
Bated,  since  the  injured  person  has  no  means  to  compel  the  individual  doing 
the  wrong  to  apply  the  labor  necessary  to  remove  the  cause  of  injury,  and 
can  only  cause  it  to  be  done,  if  at  all,  by  the  expenditure  of  his  own  means. 
But  where  the  continuance  of  such  act  is  not  necessarily  injurious,  and  where 
it  is  necessarily  of  a  permanent  character,  but  may  or  may  not  be  injurious, 
or  may  or  may  not  be  continued,  there  the  injury  to  be  compensated  in  a 
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«uit  is  only  the  damage  that  has  happened":  Troy  v.  Cheshire  R.  R.  Co.,  23 
N.  H.  83;  55  Am.  Dec.  177.  This  rule  is  sustained  in  Fowle  v.  New  Haven 
etc.  Co.,  107  Mass.  355,  112  Id.  339,  holding  that  where  the  injury  done  by 
»  railroad  to  a  highway  is  of  a  permanent  character,  the  plaintiff  may  re- 
cover in  one  action  the  entire  damages,  and  they  are  not  limited  to  those 
actually  suffered  at  the  date  of  the  writ,  and  the  judgment  in  such  a  case  is 
a  bar  to  a  like  action  between  the  parties  for  subsequent  injuries  from  the 
same  cause:  And  see,  in  support  of  this  view,  Cliicago  etc.  R.  R.  Co.  v. 
Maker,  91  111.  312;  EUzabethtomn  etc.  R.  R.  Co.  v.  Covibs,  10  Bush,  382;  Jef- 
/ersonville  etc.  R.  R.  Co.  v.  Esterle,  13  Id.  667;  Beckett  v.  Midland  R'y  Co., 
L.  R.  3  Com.  P.  82.  But  where  the  extent  of  the  wrong  may  be  appor- 
tioned from  time  to  time,  separate  actions  should  be  brought  to  recover  the 
damages  sustained:  Srrdth  v.  Railroad  Co.,  23  W.  Va.  453;  Har greaves  v. 
Kimberley,  26  Id.  787;  63  Am.  Rep.  121;  and  see  Cumberland  etc.  Co.  v. 
Hitchlngs,  65  Me.  140;  Nat.  Copper  Co.  v.  Minnesota  Min.  Co.,  57  Mich.  83; 
58  Am.  Rep.  333;  Williams  v.  Pomeroy  Coal  Co.,  37  Ohio  St.  583;  Lord  v. 
Carbon  Iron  Mfg.  Co.,  42  N.  J.  Eq.  157;  Kansas  Pacijic  R'y  Co.  v.  Mihlman, 
17  Kan.  224.  Whether  the  injury  is  permanent,  as  where  a  railroad  com- 
pany constructs  an  insufficient  culvert  in  its  road-bed,  is  a  question  for  the 
jury:  Peden  v.  Chicago  etc.  R.  R.  Co.,  73  Iowa,  328;  and  see  Union  Trust  Co. 
V.  Cuppy,  26  Kan.  754;  Cooper  v.  Randall,  59  111.  317;  Little  Rock  etc.  R.  R. 
Co.  V.  Chapman,  39  Ark.  463;  Silsby  Mfg.  Co.  v.  State,  104  N.  Y.  562,  569. 

Railroad  Compant  is  Liable  fob  Damages  to  Plaintht's  Land  bt 
Flooding,  where  it  resulted  from  insufficiency  of  culvert  in  embankment 
upon  its  road:  See  Pittsburg  R.  R.  Co.  v.  Oilleland,  94  Am.  Dec.  98. 


Alkiee  V.  Kahle. 

[123  Illinois,  496.] 
CONVEYANCK  OY  LaND  TO  PERSONS  WhO  ARE  AT  THE  TiME  PARTNERS,  AND 

Describino  Them  in  the  Deed  as  Composing  the  Firm  of  A  &  Co., 
does  not  make  the  land  partnership  property,  nor  afford  any  indication 
that  it  was  purchased  with  partnership  funds  or  for  partnership  pur- 
poses. 
To  Make  Land  Partnership  Property,  it  must  have  been  purchased  with 
partnership  funds  for  partnership  purposes,  or  at  least  there  must  have 
been  one  of  such  elements  present.  A  court  is  not  justified  in  finding 
that  real  property,  which  was  conveyed  to  two  partners,  became  partner- 
ship property  when  it  does  not  appear  to  have  been  used  in  the  business 
of  the  partnership,  or  to  have  been  paid  for  out  of  its  funds,  although 
the  partners,  in  testifying  about  such  property,  designate  it  as  partner- 
ship assets. 

Happy  and  Travous,  for  the  appellants. 

Metcalf  and  Metcalf,  and  Wise  and  Davis,  for  the  appellees. 

Sheldon,  C.  J.  This  was  a  bill  in  equity,  brought  by  Chris- 
tian Kahle,  against  Alkire  &  Co.  and  Charles  N.  Travous,  to 
set  aside  a  sherifif's  sale  and  certificate  of  purchase  of  a  cer- 
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tain  tract  of  land  made  to  Travous,  on  an  execution  upon  a 
judgment  in  favor  of  Alkire  &  Co.,  against  one  Henry  Rob- 
inson. 

The  original  bill  set  forth  that  on  August  26,  1884,  Cato 
Abbott  and  Henry  Robinson  were  each  seised  in  fee-simple  of 
an  undivided  one  half  of  the  land;  that  on  that  day  Robin- 
eon  conveyed  his  one  half  to  Abbott,  the  deed  whereof  was 
recorded  May  26,  1886;  that  upon  the  execution  of  the  deed 
from  Robinson,  Abbott  entered  into  and  continued  in  the  pos- 
session of  the  premises  until  the  sale  thereof  to  complainant; 
that  on  April  24,  1886,  complainant  purchased  the  same  from 
Abbott  for  the  consideration  of  eighteen  hundred  dollars,  and 
received  a  warranty  deed  therefor;  that  at  the  October  term  of 
court,  1884,  Alkire  &  Co.  recovered  a  judgment  against  said 
Robinson,  under  which,  on  execution,  the  sheriff's  sale  in  ques- 
tion, of  Robinson's  interest  in  the  land,  was  made  to  Travous 
on  August  24,  1885.  At  a  late  stage  of  the  cause,  after  an- 
swers, replication,  and  reference  to  the  master  to  take  testi- 
mony, the  bill  was  amended  by  alleging  further  that  the  land 
in  question  was  partnership  property,  of  the  firm  of  Abbott 
and  Robinson;  that  there  had  been  a  dissolution  of  the  firm; 
that  it  was  insolvent  and  unable  to  pay  its  debts,  and  that 
Abbott  had  advanced,  for  the  firm,  moneys,  by  paying  debts 
of  the  firm  of  a  greater  amount  than  the  value  of  the  land, 
claiming  a  superior  equitable  lien  upon  the  premises  on  that 
account,  and  that  since  filing  the  original  bill  a  6herifi''8  deed 
had  been  made  to  Travous,  and  asking  that  it  should  be 
set  aside.  The  court  below,  upon  hearing,  on  proofs  taken, 
decreed  in  favor  of  the  complainant,  and  the  defendants  ap- 
pealed. 

The  ground  of  the  complainant's  claim  for  relief,  by  the 
original  bill,  is,  that  Robinson  had  no  interest  in  the  land  at 
the  time  the  judgment  against  him  was  obtained  and  the  sale 
under  execution  thereon  made;  that  he  had  previously  con- 
veyed away  his  interest  to  Abbott,  and  under  the  amended 
bill,  that  if  Robinson  had  any  interest  in  the  land  at  the  time 
of  the  judgment,  it  was  subject  to  a  valid  lien,  in  equity, 
which  Abbott  had  upon  it  as  partnership  property  for  what 
was  due  to  him  as  partner  in  the  firm  of  Abbott  and  Rob- 
inson. 

The  judgment  against  Robinson  was  at  the  October  term, 
1884.  To  show  that  at  that  time  Robinson  had  no  interest 
in  the  land,  complainant  introduced  in  evidence  a  quitclaim 
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deed  from  Robinson  to  Abbott,  of  Robinson's  interest  in  the 
land,  purporting  to  bear  date  February  26,  1884,  and  Robin- 
son and  Abbott  testified,  generally,  that  the  deed  was  exe- 
cuted at  the  time  it  bears  date,  and  the  officer  who  took  the 
acknowledgment  testified  that  it  was  taken  before  him  at  the 
time  it  bears  date,  which  was  February  26,  1884.  In  opposi- 
tion to  this,  the  defendants  introduced  four  witnesses,  three  of 
them  being  entirely  disinterested,  who  testified  that  in  the 
date  of  the  year  appearing  in  the  body  of  the  deed,  and  in  the 
certificate  of  acknowledgment  (1884),  there  had  been  an 
erasure  of  the  last  figure  in  the  number  of  the  year,  and  the 
figure  "4"  written  over  it,  making  it  read  1884;  that  in  the 
certificate  of  acknowledgment  the  erasure  was  complete,  there 
being  no  trace  of  the  figure  erased  left,  but  that  in  the  body  of 
the  deed  the  erasure  had  been  so  imperfectly  made  that  by 
an  examination  under  a  glass  the  figure  "6"  was  plainly  to  be 
seen  under  the  figure  "4."  There  was  no  rebuttal  whatever 
of  this  testimony,  but  it  stood  entirely  uncontradicted,  with 
no  attempt  at  explanation  of  the  erasure  and  alteration  of 
date.  All  that  appeared  as  in  any  way  opposed  thereto  was 
the  general  statement  before  referred  to,  made  by  witnesses  on 
introduction  of  the  deed  by  the  complainant,  that  the  deed 
was  executed  at  the  time  it  bears  date.  But  Robinson,  one  of 
the  witnesses  who  had  so  testified  in  chief,  on  cross-examina- 
tion said:  "All  I  can  tell  about  the  execution  and  delivery  is 
from  the  date  of  the  deed.  Have  no  recollection  aside  from 
that.  When  I  testified  this  deed  was  executed  on  the  26th  of 
February,  1884,  it  was  because  the  deed  bears  date  that  day." 
The  same  may  have  been  the  case  with  the  two  other  wit- 
nesses who  testified  the  deed  was  executed  at  the  time  it  bears 
date.  It  appears  that  the  writing  in  the  body  of  the  deed  and 
in  the  certificate  of  acknowledgment  was  made  by  different 
persons, — Robinson  and  the  officer  taking  the  acknowledg- 
ment. It  would  be  extraordinary  that  they  both  should  make 
the  same  identical  mistake  in  the  date  of  the  year. 

There  is  corroborative  evidence  of  the  alteration  of  the  date 
of  the  deed.  Abbott  and  Robinson  executed  a  written  lease  of 
the  land,  dated  August  23,  1883,  for  one  year  from  March  1, 
1884.  The  tenant  occupied  the  land  for  three  years,  from 
March  1,  1884,  he  testifying  that  he  knew  of  no  change  in  the 
ownership  of  Abbott  and  Robinson.  The  rent  for  the  first  two 
years  he  paid  to  Abbott,  the  latter  signing  all  the  rent  receipts 
in  the  name  of  Abbott  and  Robinson. 
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On  April  3, 1885,  Abbott  procured  an  abstract  of  title  of  the 
land  to  be  made,  for  the  purpose  of  borrowing  money  on  his 
interest.  The  abstracter  testifies  that  at  that  time  Abbott 
objected  to  the  abstract,  showing  the  judgment  against  Rob- 
inson, as  it  had  nothing  to  do  with  his  half,  and  that  Abbott 
then  told  him  Robinson  had  promised  at  one  time  to  deed  him 
his  half,  because  he  had  paid  some  debts  for  him,  but  that 
Robinson  had  never  done  so.  Abbott  says  he  does  not  re- 
member BO  telling  the  abstracter. 

The  banker  to  whom  Abbott  applied  for  the  loan  in  the 
spring  of  1885  testifies  that  he  was  satisfied  with  the  security 
on  Abbott's  half-interest  in  the  land,  but  as  the  abstract  pre- 
sented showed  the  title  to  be  in  Abbott  and  Robinson,  he  was 
apprehensive  there  might  be  a  partition  suit,  to  which  he  did 
not  wish  to  be  a  party,  and  for  that  reason  he  refused  to  make 
the  loan  to  Abbott.  He  says  that  Abbott  did  not  then  claim 
to  own  more  than  one  half  of  the  land.  The  person  who  ac- 
companied Abbott  at  the  time,  to  assist  him  in  obtaining  the 
loan,  testifies  to  the  same  efiect.  Mr.  Happy,  to  whom  this 
money  expected  to  be  borrowed  was  to  be  paid,  to  satisfy  a 
judgment  against  Abbott,  testifies  that  Abbott  told  him  of  the 
refusal  of  the  loan, — that  he  said  he  only  had  an  undivided 
interest  in  the  land  he  had  offered  as  security,  and  that  the 
banker  had  refused  to  loan  him  the  money  on  an  undivided 
interest,  and  he  would  have  to  make  other  arrangements. 
This  witness  was  interested  as  a  purchaser  from  Travous  of 
one  half  of  his  interest  in  the  land.  The  defendant  Travous 
testifies  that  some  two  or  three  days  before  the  sale  under  the 
execution,  in  a  conversation  he  had  with  Abbott,  the  latter 
told  him  that  Robinson  had  promised  to  deed  his  half  of  the 
land  to  him  (Abbott),  but  never  had  done  so,  and  now  it  was 
going  to  be  sold  away  from  them, — to  all  which  Abbott  says 
he  does  not  recollect  the  occurrences. 

We  are  satisfied  from  the  evidence  that  the  deed  from  Rob- 
inson to  Abbott  was  not  made  on  the  twenty-sixth  day  of 
February,  1884,  as  it  so  purports,  but  that  it  was  made  subse- 
quent to  the  recovery  of  the  judgment  of  Alkire  &  Co.  against 
Robinson,  and  so  subject  to  the  lien  of  that  judgment,  unless 
the^  claim,  under  the  amended  bill,  of  a  paramount  equitable 
lien  of  Abbott  upon  the  land,  as  partnership  property,  can  be 
sustained.  Respecting  such  claim,  it  appears  that  the  firm  of 
Abbott  and  Robinson,  consisting  of  Cato  Abbott  and  Henry 
Robinson,  was  formed  in  1857,  to  do  a  general  merchandise 
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business  at  Venice,  in  Madison  County,  Illinois,  the  partncr- 
ehip  continuing  until  December  5, 1881,  when  it  was  dissolved 
by  Cato  Abbott  selling  out  to  two  other  individuals  his  inter- 
est in  the  stock  of  merchandise  then  in  the  store.  The  part- 
nership name  of  the  new  firm  was  Henry  Robinson  &  Co.  A 
warranty  deed  of  the  land  in  question  was  made  September 
24,  1872,  conveying  the  same  to  "  Cato  Abbott  and  Henry 
Robinson,  composing  the  firm  of  Abbott  and  Robinson,  of  the 
county  of  Madison  and  state  of  Illinois." 

We  recognize  it  as  a  principle  of  the  law  of  partnership  that 
the  separate  estate  or  interest  of  a  copartner  in  any  of  the  co- 
partnership property  is  only  his  share  of  that  part  of  the 
copartnership  efi'ects  which  remains  after  the  debts  of  the 
firm,  and  the  demands  of  his  copartners  as  such,  are  satisfied; 
and  if  one  of  the  copartners  has  paid  more  than  his  share  of 
the  partnership  debts,  he  has  a  claim  upon  the  partnership 
property,  which  claim,  in  equity,  is  paramount  to  the  claims 
of  the  separate  creditors  of  his  copartners,  and  that  real  estate 
of  a  copartnership  is,  in  equity,  to  be  treated  as  part  of  the 
effects  of  the  firm. 

The  fact  of  the  conveyance  being  to  the  members  of  the 
partnership  did  not  make  the  land  copartnership  property, 
nor  did  the  mention  in  the  deed  of  the  grantees  as  ''composing 
the  firm  of  Abbott  and  Robinson"  do  so:  Sigourney  v.  Munn,  7 
Conn.  334.     That  was  but  descriptio  personse  of  the  individual 
grantees  in  the  deed.     Such  a  description  of  the  grantees,  as 
said  in  the  case  last  cited,  afi'ords  no  indication  that  the  land 
was  purchased  with  partnership  funds,  or  appropriated  to  part- 
nership purposes.     To  have  made  this  land  partnership  prop- 
erty, it  must  have  been  purchased  with  partnership  funds  for 
partnership  purposes,  or  at  least  there  must  have  been  one  of 
such  elements  present:    Parsons  on  Partnership,   364,  365; 
Collyer  on  Partnership,  sec.  135,  and  cases  cited  in  note;  Iloxie 
V.  Carr,  1  Sum.  183;  Buchan  v.  Sumner,  2  Barb.  Ch.  165;  47  Am. 
Dec.  305;  Wheatley's  Heirs  v.  Calhoun,  12  Leigh,  264;  Alexander 
V.  Kimbro,  49  Miss:  529.     The  business  of  this  copartnership 
was  that  of  merchandising  in  a  small  village.     The  land  in 
question  was  farm  land,  situated  several  miles  distant,  and 
does  not  appear  to  have  had  any  connection  in  any  way  with 
the  business  of  the  partnership.    The  evidence  shows  the  land 
was  sometimes  rented,  and  a  part  of  the  time  Abbott  and 
Robinson  farmed  it  themselves,  sowing  it  generally  in  wheat. 
There  is  in  the  record  no  evidence  whatever  that  the  land  was 
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purchased  for  partnership  purposes,  or  that  it  was  appropri- 
ated to  any  purpose  of  the  partnership;  and,  as  we  think, 
there  is  an  equal  absence  of  evidence  that  the  land  was  pur- 
chased with  partnership  funds.  All  that  there  appears  in 
this  respect,  aside  from  the  description  in  the  deed  above 
adverted  to,  is,  that  Abbott  and  Robinson,  in  giving  their  testi- 
mony herein,  some  five  years  after  the  dissolution  of  the  part- 
nership, in  enumerating  the  assets  of  their  merchandising 
business,  class  this  land  among  the  assets  of  the  firm.  There 
is  not  an  intimation  in  their  testimony  that  the  land  was 
bought  with  partnership  funds  or  for  partnership  purposes,  or 
that  it  was  ever  put  to  partnership  use,  and  no  other  witness 
speaks  upon  the  subject.  Such  calling  of  land  assets  of  a  part- 
nership, as  above  mentioned,  does  not  make  it  such,  and  we  do 
not  regard  it  as  evidence  which  should  impress  the  land  with 
the  character  of  partnership  property.  In  order  for  that, 
there  should  be  some  evidence  of  the  elements  which  go  to 
constitute  the  land  partnership  property, — some  evidence  of 
facts  going  to  show  it  to  be  partnership  property. 

We  find  from  the  evidence  that  the  land  in  question  was 
real  estate,  held  by  the  two  copartners,  Abbott  and  Robinson, 
as  tenants  in  common,  and  not  as  a  part  of  the  partnership 
property,  and  consequently  that  there  is  no  foundation  for  the 
equitable  claim,  which  is  set  up,.of  Abbott  upon  the  land  as 
partnership  property. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
direction  to  dismiss  the  bill. 


Whether  Land  Purchased  -wrrH  Partnership  Funds  Becomes  Part- 
nership Property  ia  folly  discussed  in  the  note  to  MeCormiek's  Appeal,  98 
Am.  Deo.  197-201. 


Buttenuth  v.  St.  Louis  Bridge  Company. 

[128  Ilunoib,  6S6.] 

Equity  will  not  Relieve  against  an  Assessment  o»  Property  tor 
THE  Purposes  op  Taxation,  on  the  ground  that  such  assessment  is  too 
high,  when  the  excess,  if  any  exists,  resulted  from  an  honest  error  of 
judgment  on  the  part  of  the  assessor.  In  such  cases  the  party  aggrieved 
must  resort  to  the  remedy  provided  by  statute.  If  be  omits  to  do  so  a  C 
the  proper  time  and  place,  his  remedy  is  lost. 

Equity  will  Relieve  against  an  Assessment  Fraudulent  in  Fact  ob 
IN  Law. 

River  as  a  Boundary  between  States.  —  If  a  river  ia  declared  by 
statute  or  other  law  to  be  the  boundary  between  states,  the  river,  "  ai 
AM.  St.  Ebp.,  Vol.  V. —35 
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it  runs,  continues  to  be  the  bormdary,"  although  it  may  change  imper- 
ceptibly from  natural  causes.  But  if  the  river  suddenly  changes  its 
coarse  or  deserts  its  natural  channel,  the  boundary  remains  where  it  waa 
before,  in  the  middle  of  the  deserted  river-bed. 

Wheke  a  River  is  a  Boundary  between  States,  It  is  the  JIain  ob 
Permanent  River  which  constitutes  the  boundary,  and  not  that  part 
which  flows  in  seasons  of  high  water  and  is  dry  at  other  times. 

Phrases  " Middle  of  the  River"  and  "Middle  of  the  Main  Chan- 
nel," when  employed  to  designate  the  boundary  between  states,  both 
signify  the  mean  center  line  of  the  main  channel,  —  or,  as  it  is  mora 
frequently  expressed,  the  "  thread  of  the  stream. " 

The  "Channel"  is  thi:  Bed  of  a  Stream  of  Water,  especially  the 
deeper  part  of  a  river  or  bay  where  the  main  current  flows.  When 
employed  in  treating  of  subjects  connected  with  the  navigation  of  rivers, 
it  indicates  the  line  of  deep  water  which  vessels  follow,  —  the  space 
within  which  vessels  may  and  usually  do  pass. 

The  Boundary  between  the  States  of  Illinois  and  Missouri  is  tha 
thread  of  the  main  stream  of  the  Mississippi  River. 

Where  a  Navigable  River  Forms  the  Boundary  Line  between  State-s, 
Both  are  Presumed  to  have  the  Free  Use  of  It,  and  the  Dividing 
Line  will  Run  in  the  Middle  of  the  Channel,  unless  the  contrary 
is  shown  by  long  occupancy  or  agreement  of  parties.  Each  state  holds 
to  the  center  thread  of  the  main  chanu^Z  or  current  along  which  vessels 
in  the  carrying  trade  pass,  —  that  is,  to  the  channel  of  commerce,  not 
the  shallow  water  of  the  stream,  which,  at  some  seasons  of  the  year,  may 
be  impossible  of  navigation. 

It»  Assessing  for  Purposes  of  Taxation  a  Bridge  Which  Extends 
Across  a  River  CoNSTrrunNO  the  Boundary  between  Two  States, 
each  state  may  assess  and  tax  so  much  of  such  bridge  as  does  not  stand 
beyond  the  "thread,"  or  "middle  of  the  main  channel,"  of  such  river. 

R.  D.  W.  Holder,  Robert  A.  Halbert,  and  L.  D.  Turner,  for  the 
appellants. 

O.  and  O.  A.  Koerner,  for  the  appellee. 

Scott,  J.  It  is  alleged  complainant,  the  St.  Louis  Bridge 
Company,  is  the  legal  successor  of  the  Illinois  and  St.  Louis 
Bridge  Company,  which  was  incorporated  in  1868,  and  which 
constructed  a  bridge  over  the  Mississippi  River,  from  East  St. 
Louis  to  St.  Louis.  The  work  was  completed  on  the  fourth 
day  of  July,  1874,  and  from  that  time  on  the  bridge  was  op- 
erated by  the  original  corporation  until  September  20,  1878, 
when  it  was  sold  under  a  decree  of  court,  and  passed  to  com- 
plainant, and  has  since  been  operated  and  controlled  by  it. 
Only  two  persons  are  named  as  defendants, — one  is  William 
Buttenuth,  the  assessor  for  the  year  1885  for  the  town  in 
which  the  property  is  situated,  and  the  other  is  Philip  Rhein, 
who  was  then  county  clerk  of  the  county  in  which  the  prop- 
erty is  situate'l.     Two  principal  grounds  of  relief  are  relied 
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upon:  1.  That  complainant's  property  was  assessed  so  high 
in  proportion  to  other  property  in  the  town  that  it  was  a  fraud 
on  its  rights,  and  was  oppressive;  and  2.  That  a  portion  of  the 
bridge  that  was  in  fact  within  the  state  of  Missouri  was  as- 
€essed  to  complainant  by  the  local  assessor  as  property  situ- 
ated in  this  state.  The  bill  contains  other  matters  of  complaiiit 
of  a  less  serious  nature,  some  of  which  may  be  noticed  farther 
on.  The  specific  prayer  of  the  bill  is,  the  assessment  may  be 
set  aside,  and  that  defendant  Rhein,  the  county  clerk,  be  en- 
joined and  restrained  from  extending  any  taxes  on  the  assess- 
ment made  on  complainant's  property.  Although  the  answers 
of  defendants  are  not  under  oath,  they  make  the  distinct  issue, 
complainant's  remedy  for  alleged  grievances,  if  any  existed, 
was  at  law,  and  not  in  chancery.  It  is  alleged  the  town  board 
was  in  session  on  the  fourth  Monday  of  June,  1885,  and  that 
although  the  assessment  was  completed  before  that  time,  no 
one  appeared  on  behalf  of  complainant  to  complain  its  prop- 
erty was  assessed  too  high,  or  otherwise  wrongfully  assessed. 
It  is  also  alleged  complainant  did  appear  before  the  county 
board,  and  claimed  that  its  property  was  assessed  too  high. 
The  complaint  was  not  considered,  perhaps  for  the  reason  it 
was  not  made  to  appear  the  assessment  was  made  after  the 
fourth  Monday  of  June,  1885.  On  the  final  hearing,  the  court 
found  the  assessment  complained  of  was  so  grossly  dispropor- 
tionate to  the  valuation  of  other  property  in  the  township,  and 
BO  excessive,  as  to  amount  to  a  fraud  on  complainant;  and  the 
court  further  found  that  part  of  the  bridge  structure  —  that  is 
to  say,  all  of  that  part  that  lies  west  of  the  easternmost  pier  of 
the  bridge — is  outside  of  the  limits  of  the  state  of  Illinois,  and 
was  illegally  assessed  and  included  in  the  assessment  with 
that  part  of  the  bridge  which  is  within  the  limits  of  the  state 
of  Illinois.  It  was  therefore  ordered  and  decreed  by  the  court 
that  the  assessment  of  complainant's  property,  so  made  by  de- 
fendant Buttenuth,  be  set  aside  and  declared  null  and  void, 
and  that  the  temporary  injunction  previously  granted,  enjoin- 
ing the  defendant  Rhein  "  from  extending  the  said  taxes 
against  said  property,  and  from  certifying  the  said  taxes  to  be 
collected,  to  the  collector  of  the  township,  or  issuing  his  war- 
rant for  the  said  taxes  to  be  collected  upon  said  assessment, 
be  made  perpetual,  and  that  the  said  defendant,  Buttenuth, 
^y  the  costs  of  said  suit." 

It  is  so  obvious  the  proposition  needs  no  discussion, — where 
the  excessive  valuation  complained  of  is  the  result  of  a  mere 
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honest  error  in  judgment  on  the  part  of  the  assessor  making 
the  assessment,  chancery  has  no  jurisdiction  to  afford  the 
party  aggrieved  any  relief.  This  court  has  expressly  decided, 
in  English  v.  People,  96  111.  566,  the  statute  affords  the  party 
aggrieved  the  only  remedy  for  the  correction  of  an  excessive 
valuation  of  his  property  for  the  purposes  of  taxation,  unless 
it  is  fraudulently  assessed  too  high.  When  the  assessment  is 
completed  before  that  time,  the  application  must  be  made  to 
the  town  board,  under  the  provisions  of  the  eighty-sixth  sec- 
tion of  the  revenue  law  (Rev.  Stats.  1874),  on  the  fourth  Mon- 
day of  June.  In  this  case,  it  appears  the  town  board  was  in 
session  on  the  fourth  Monday  of  June,  in  the  year  complain- 
ant's property  was  assessed,  but  no  complaint  was  made  to  it 
on  behalf  of  complainant  that  its  property  was  assessed  too 
high,  or  otherwise  illegally  assessed. 

It  is  said  complainant  was  misled  by  the  answer  of  the  as- 
sessor, in  response  to  an  inquiry  concerning  the  assessment 
made,  about  the  time  the  town  board  would  meet,  that  he 
had  not  completed  the  assessment,  and  for  that  reason  no  ap- 
plication was  made  to  the  town  board.  Conceding  that  to  be 
BO,  then  the  application  for  relief  should  have  been  made  to 
the  county  board,  under  section  97  of  the  revenue  law.  Ap- 
plication was  made  to  the  county  board  under  the  latter  sec- 
tion of  the  statute.  Counsel  for  the  bridge  company  was 
beard  before  the  county  board,  and  the  matter  was  referred 
to  an  appropriate  committee.  That  committee  reported:  "It 
is  claimed  by  the  attorneys  of  said  bridge  company  that  the 
Illinois  side  of  said  bridge  was  assessed  after  the  fourth  Mon- 
day of  June,  but  no  further  evidence  having  been  produced, 
your  committee  does  not  recommend  any  action  in  the  mat- 
ter." It  seems  counsel  for  the  bridge  company  was  again 
heard  in  regard  to  the  assessment  of  its  property  for  the  year 
1885,  but  the  report  was  adopted.  Conceding,  as  it  is  thought 
must  be  done,  there  was  no  satisfactory  evidence  the  assess- 
ment was  made  after  the  fourth  Monday  of  June,  the  county 
board  very  properly  refused  to  take  jurisdiction  of  the  mat- 
ter. There  should  have  been  explicit  proof  the  assessment 
was  made  after  the  fourth  Monday  of  June,  and  it  seems  the 
assessor  himself  would  be  the  proper  party  by  whom  to  prove 
that  jurisdictional  fact.  Proof  of  his  statement  as  to  that  fact, 
made  in  a  casual  conversation,  when  he  was  not  engaged  in 
any  oflScial  act  in  relation  to  such  assessment,  is  not  compe- 
tent evidence  to  prove  when  the  assessment  was  in  fact  made 
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•or  completed,  and  did  not  excuse  complainant  from  making 
-application  to  the  town  board  when  in  session,  as  it  was  at  the 
time  designated  in  the  statute.  Omitting  to  make  application 
then  to  the  town  board  at  its  regular  session,  at  the  appointed 
time,  complainant  lost  all  remedy  under  the  statute  for  relief 
against  the  alleged  excessive  valuation  of  its  property  for 
taxation. 

But  it  is  alleged  in  the  bill  the  assessment  was  fraudulent, 
and  it  is  upon  that  ground  it  is  suggested  the  jurisdiction  of  a 
court  of  chancery  rests  to  afford  the  relief  demanded.  Should 
it  be  made  to  appear  the  assessment  was  fraudulent  in  fact 
or  in  law,  no  doubt  a  court  of  equity  would  set  it  aside,  on  the 
principle  fraud  vitiates  everything  it  touches,  and  equity  will 
permit  nothing  to  stand  that  is  tainted  with  fraud,  either  in 
private  or  public  transactions.  But  is  it  shown  the  assessment 
is  fraudulent,  either  in  fact  or  in  law?  It  is  thought  it  is  not. 
No  misconduct  is  imputed  to  the  assessor  in  connection  with 
the  assessment,  except  that  he  promised  to  visit  the  office  of 
the  company  before  making  it,  to  hear  the  suggestions  of  the 
company's  officers  as  to  facts  that  would  materially  affect  the 
amount  of  the  assessment,  but  it  is  alleged  he  failed  to  keep 
his  promise  in  that  regard.  The  assessor  was  under  no  legal 
obligation  to  call  upon  the  officers  of  the  company  for  infor- 
mation in  regard  to  his  duty  in  making  the  assessment  of  its 
property,  nor  is  it  insisted  he  was.  The  office  of  the  company 
Tvas  located  in  St.  Louis,  out  of  this  state,  and  it  would  seem 
if  its  officers  had  any  facts  to  communicate  to  the  assessor 
that  would  be  at  all  likely  to  affect  the  assessment  favorably 
for  the  company,  it  was  their  privilege  to  go  to  his  office,  and 
there  lay  them  before  him  for  his  consideration.  Because  the 
assessor  did  not  call  at  the  company's  office  affords  no  just 
grounds  for  complaint,  and  the  charge  he  omitted  to  do  so 
does  not  aid,  in  the  slightest  degree,  complainant's  demand 
for  equitable  relief. 

The  court  found  by  its  decree  the  assessment  complained 
of  was  so  grossly  disproportionate  to  the  assessment  of  other 
property  in  the  town,  and  was  so  excessive  in  amount,  as  to 
be  a  fraud  upon  complainant.  Is  this  finding  of  the  court 
sustained  by  \he  evidence  submitted  at  the  hearing?  It  can 
hardly  be  said  it  is.  On  this  branch  of  the  case,  the  evidence 
is  very  unsatisfactory.  There  are  witnesses  who  state,  in  a 
general  way,  it  is  their  opinion  the  bridge  property  is  assessed 
proportionately  much  higher  than  other  property  in  the  town; 
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but  upon  what  facts  their  judgments  in  that  respect  are  based 
does  not  appear  with  any  distinctness.     As  compared  with  the 
valuation  placed  by  the  assessor  upon  all  other  property  within 
the  town,  it  was  their  judgment  the  valuation  of  the  bridge 
property  was  much  too  high.     It  should  not  be  forgotten  the 
local  assessor  does  not  assess  railroad  property,  of  which  there 
is  a  very  large  amount  in  that  town,  and  when  the  value  of  all 
railroad  property  is  added   to  that  fixed  by  the  assessor  on 
other  property,  no  witness  ventures  to  state  the  valuation  of 
the  bridge  property  would  be  disproportionate  to  the  aggregate 
valuation  of  the  entire  property  of  the  town.     It  is  shown  the 
valuation  placed  on  the  property  of  complainant  is  less  than 
the  average  valuation  since  1875,  including  that  year.     In 
some  years  it  was  much  higher,  and  in  others  less.     In  1875 
the  assessed  value  was  one  million  nine  hundred  thousand 
dollars,  and  in  1876  it  was  the  same,  while  in  1885,  of  which 
complaint  is  made,  the  assessed  value  was  one  million  one 
hundred  thousand  dollars.     On  the  whole  evidence  considered, 
it  does  not  appear  the  valuation  placed  upon  complainant's 
property  is  so  much  higher  in  proportion  to  that  placed  on 
other  property  in  the  town  it  is  fraudulent  for  that  reason. 
Nor  does  it  appear,  from  anything  contained  in  this  record, 
that  assessment  is  excessive  in  itself.    There  is  no  evidence 
of  the  value  of  that  part  of  the  bridge  and  its  approaches  sub- 
ject to  taxation  in  this  state,  and  withoutevidenceof  its  value, 
it  cannot  be  declared,  as  a  matter  of  fact,  the  present  valua- 
tion is  excessive  to  that  degree  it  is  fraudulent  in  law. 

The  remaining  ground  of  relief  insisted  upon  is,  that  part 
of  the  bridge  structure  which  lies  west  of  its  easternmost  pier 
is  outside  of  the  state  of  Illinois,  and  was  illegally  assessed 
aud  included  in  the  assessment  with  that  part  which  is  con- 
fessedly within  the  limits  of  the  state.  On  this  branch  of  the 
case  some  evidence  was  offered,  and  some  discussion  has  been 
hud  as  to  the  boundary  line  between  the  states  of  Missouri 
and  Illinois  at  the  point  where  the  bridge  structure  spans  the 
^Mississippi  River.  That  question  is  certainly  one  of  great 
gravity,  and  one  this  court  will  hardly  undertake  to  determine 
definitely  on  the  meager  evidence  to  be  found  in  this  record, 
and  in  a  case  where  neither  state  is  represented,  and  where 
there  are  no  defendants  other  than  private  citizens,  neither  of 
whom  had  the  slightest  personal  interest  in  the  matter.  The 
utmost  this  court  will  assume  to  decide  is,  what  part  of  com- 
plainant's bridge  is  to  be  regarded  as  within  the  state  of  Illi- 
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nois  for  the  purposes  of  taxation?  or,  what  is  the  same  thing, 
does  the  valuation  of  complainant's  property,  as  made  by  the 
assessor  for  1885,  include  any  portion  of  the  bridge  not  sub- 
ject to  taxation  in  this  state? 

It  is  certain  no  part  of  that  portion  of  the  bridge  structure 
assessed  by  the  local  assessor  for  taxation  in  this  state  is  in 
the  state  of  Missouri,  nor  does  it  appear  that  it  was  ever  sub- 
ject to  taxation  in  that  state.  In  the  act  of  Congress,  March 
6,  1820  (U.  S.  Stats,  at  Large,  545),  to  enable  the  territory  of 
Missouri  to  form  a  constitution,  in  fixing  the  boundaries,  it  is 
declared,  "thence  due  east  to  the  middle  of  the  main  chan- 
nel of  the  Mississippi  River;  thence  down  and  following  the 
course  of  the  Mississippi  River,  in  the  middle  of  the  main 
channel  thereof."  The  state  of  Missouri,  by  its  constitution 
of  1820,  ratified  the  boundaries  as  fixed  by  the  enabling  act 
of  Congress,  and  we  are  not  aware  the  eastern  boundary  of 
the  state  has  since  been  changed.  The  constitution  of  1875 
of  that  state  simply  ratified  and  confirmed  the  boundaries  of 
the  state  as  established  by  law.  Notwithstanding  the  fact 
the  main  channel  of  the  river  might  be  changed  by  imper- 
ceptible natural  wear  on  one  side,  or  by  gradual  formation  of 
alluvions,  still  "the  middle  of  the  main  channel,"  when  ascer- 
tained, would  be  the  boundary  of  the  state.  It  might  be  a 
slightly  shifting  line,  hardly  perceptible;  still  it  would  be  a 
well-known  and  easily  ascertainable  boundary  line.  The  rule 
of  law  is,  when  a  stream  dividing  coterminous  states,  being  a 
boundary  line,  alters  its  channel  by  a  gradual  or  impercepti- 
ble process  of  wear  or  of  alluvions,  the  boundary  shifts  with 
the  channel.  No  matter  what  conclusion  might  be  reached 
as  to  the  western  boundary  of  Illinois,  it  cannot  be  main- 
tained the  eastern  boundary  of  the  state  of  Missouri  is  farther 
east  than  the  "  middle  of  the  main  channel "  of  the  Missis- 
sippi at  the  point  where  the  bridge  structure  spans  that  river. 
It  is  not  alleged  in  the  bill,  nor  claimed  in  argument,  any  por- 
tion of  the  bridge  assessed  by  the  local  assessor  in  this  state 
lies  west  of  the  "  middle  ol  the  main  channel "  of  the  river. 
It  would  seem  to  follow,  therefore,  if  that  portion  of  the  bridge 
included  in  the  assessment  that  lies  between  the  eastern  pier 
of  the  bridge  and  the  "middle  of  the  main  channel"  of  the 
river  is  not  within  the  limits  of  the  state  of  Illinois,  it  is  not 
included  within  the  defined  boundaries  of  any  state.  That 
conclusion  will  hardly  be  adopted,  unless  the  question  will 
admit  of  no  other  solution. 
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The  act  of  Congress  of  April  18,  1818,  to  enable  the  people 
of  the  territory  of  Illinois  to  form  a  state  constitution,  fixed 
the  western  boundary  at  the  "middle  of  the  Mississippi  River," 
and  declared  the  state  should  have  concurrent  "jurisdiction 
on  the  Mississippi  River  with  any  state  or  states  to  be  formed 
west  thereof,  so  far  as  said  river  shall  form  a  common  boun- 
dary to  both."  By  the  constitution  of  1818,  the  people  rati- 
fied the  boundaries  fixed  for  the  state  by  the  enabling  act  of 
Congress,  and  in  the  constitutions  of  1848  and  of  1870  the  same 
boundaries  and  jurisdiction  are  declared,  except  in  the  two 
last  constitutions  it  is  provided,  "this  state  shall  exercise  such 
jurisdiction  upon  the  Ohio  River  as  she  is  now  entitled  to,  or 
such  as  may  be  agreed  upon  by  this  state  and  the  state  of 
Kentucky."  It  seems  clear,  from  all  legislation  and  ordi- 
nances on  this  subject,  it  was  intended  the  Mississippi  River 
should  constitute  "a  common  boundary"  between  the  state  of 
Illinois  and  any  state  or  states  that  might  be  formed  to  the 
west  and  next  to  that  river.  That  intention  is  more  definitely 
declared  than  it  was  in  regard  to  the  Ohio  River,  for  in  fixing 
the  boundary  of  Illinois,  when  the  line  down  along  the  middle 
of  the  Mississippi  River  should  reach  the  confluence  of  that 
river  with  the  Ohio,  the  boundary  should  be  from  thence  up 
the  latter  river  "along  its  northwestern  shore,"  and  yet  it  has 
been  held  the  river  is  the  boundary  between  states  divided  by 
the  Ohio  River,  although  the  original  proprietor,  in  granting 
the  territory,  retained  the  river  within  its  own  domain.  The 
law,  as  stated  by  law-writers,  and  in  the  adjudged  cases,  seems 
to  be,  that  where  a  river  is  declared  to  be  the  boundary  between 
states,  although  it  may  change  imperceptibly,  from  natural 
causes,  the  river,  "as  it  runs,  continues  to  be  the  boundary." 
But  if  the  river  should  suddenly  change  its  course,  or  desert 
the  original  channel,  the  rule  of  law  is,  the  boundary  remains 
in  the  middle  of  the  deserted  river-bed.  Where  a  river  is  a 
boundary  between  states,  as  is  the  Mississippi  between  Illinois 
and  Missouri,  it  is  the  main  —  the  permanent — river  which 
constitutes  the  boundary,  and  not  that  part  which  flows  in 
seasons  of  high  water,  and  is  dry  at  other  times:  Ilandley^s 
Lessee  v.  Anthony,  5  Wheat.  374.  In  no  other  way  would  a 
river  be  a  permanent  fixed  boundary,  at  all  times  readily  as- 
certainable. There  are  many  cogent  reasons  why  the  boun- 
dary lines  between  states  should  be  permanent;  otherwise 
territory  in  om  state  at  one  time  sooner  or  later  might  be 


Jan.  1888.]     Buttenuth  v.  St.  Louis  Bridge  Co.  553 

in  another  state.     It  must  be  in  one  state  all  the  time,  or  else 
the  state  would  lose  jurisdiction  over  it. 

Treating,  then,  as  must  be  done,  the  Mississippi  River  as  a 
common  boundary  between  the  states  of  Illinois  and  Missouri, 
what  meaning  is  to  be  given  to  the  term,  "middle  of  the  Mis- 
sissippi River,"  used  in  the  enabling  act  of  Congress,  and  in 
the  constitution,  defining  the  boundaries  of  the  state  of  Illi- 
nois? Whether,  when  mere  private  rights  are  involved,  the 
phrases,  the  "middle  of  the  river,"  and  the  "middle  of  the 
main  channel,"  or,  what  is  the  same  thing,  the  "thread  of 
the  stream,"  mean  the  same  thing,  and  may  be  interchange- 
ably used,  there  are  many  considerations  affecting  the  public 
welfare  why  it  should  be  held  the  "middle  of  the  channel"  of 
a  river  between  independent  states  or  countries  should  be  re- 
garded as  the  boundary  line  between  them,  in  the  absence  of 
express  agreement  to  the  contrary.  When  applied  to  rivers 
as  boundaries  between  states,  the  phrases,  "middle  of  the 
river,"  and  "middle  of  the  main  channel,"  are  equivalent  ex- 
pressions, and  both  mean  the  center  line  of  the  main  channel, 
— or,  as  it  is  most  frequently  expressed,  the  "thread  of  the 
stream."  Should  the  expression,  "middle  of  the  river,"  be 
construed  to  mean  a  line  midway  of  the  water  surface,  that 
would  give  no  permanent  boundary  that  could  be  ascertained. 
It  would  be  at  one  point  at  one  time,  and  distant  away  at  an- 
other. Had  the  boundaries  of  Illinois  been  fixed  at  the  time 
of  the  high  water  in  1844,  and  the  middle  of  the  river  opposite 
St.  Louis  been  held  to  be  a  line  midway  of  the  surface  of  the 
water,  that  line  would  then  have  been  far  east  of  the  present 
city  of  East  St.  Louis,  and  on  the  waters  receding,  it  would 
have  shifted  back  towards  the  west,  nearer  the  city  of  St. 
Louis.  So  unsatisfactory  a  proposition  as  that  will  not  be 
adopted.  It  would  lead  to  insurmountable  difficulties.  Some 
light  will  be  cast  upon  the  subject  of  inquiry  by  first  ascer- 
taining, as  near  as  may  be,  the  meaning  of  the  words,  "main 
channel,"  "mid-channel,"  "middle  of  the  current,"  as  those 
terms  are  used  in  the  adjudged  cases  and  in  the  text-books 
that  shall  be  examined. 

The  definition  of  the  word  "channel,"  given  in  the  most  re- 
cent edition  of  Webster's  Dictionary,  is,  "the  bed  of  a  stream 
of  water;  especially  the  deeper  part  of  a  river  or  bay  where 
the  main  current  flows."  The  case  of  Dunlieih  and  Dubuque 
Bridge  Co.  v.  County  of  Dubuque,  55  Iowa,  558,  while  this 
court  does  not  approve  the  decision  of  the  case,  contains  a 
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very  accurate  definition  of  the  word  "  channel,"  as  commonly 
used  by  river-men.  It  is,  "the  word  'channel,'  when  employed 
in  treating  subjects  connected  with  the  navigation  of  rivers, 
indicates  the  line  of  the  deep  water  which  vessels  follow." 
In  Rowe  v.  Smith,  51  Conn.  266,  50  Am.  Rep.  16,  it  is  said: 
*'  The  expression,  'middle  of  the  channel  of  the  bay  or  harbor,' 
does  not  refer  to  the  thread  of  deepest  water,  but  to  that  space 
within  which  ships  can  and  usually  do  pass."  It  is  appre- 
hended it  is  in  this  sense  the  expressions,  "middle  of  the 
river,"  "middle  of  the  main  channel,"  "mid-channel,"  "mid- 
dle thread  of  the  channel,"  are  used  in  enabling  acts  of  Con- 
gress and  in  state  constitutions  establishing  state  boundaries. 
It  is  the  free  navigation  of  the  river — when  such  river  consti- 
tutes a  common  boundary  (that  part  on  which  boats  can  and 
do  pass,  sometimes  called  "nature's  pathway") — that  states 
demand  shall  be  secured  to  them.  When  a  river,  navigable 
in  fact,  is  taken  or  agreed  upon  as  the  boundary  between  two 
nations  or  states,  the  utility  of  the  main  channel,  or,  what  is 
the  same  thing,  the  navigable  part  of  the  river,  is  too  great  to 
admit  a  supposition  that  either  state  intended  to  surrender  to 
the  state  or  nation  occupying  the  opposite  shore  the  whole  of 
the  principal  channel  or  highway  for  vessels,  and  thus  debar 
its  own  vessels  the  right  of  passing  to  and  fro  for  purposes  of 
defense  or  commerce.  That  would  be  to  surrender  all,  or  at 
least  the  most  valuable  part,  of  such  river  boundary  for  the 
purposes  of  commerce,  or  other  purposes  deemed  of  great  value 
to  independent  states  or  nations. 

Construing,  then,  the  phrases,  "middle  of  the  Mississippi 
River,"  and  the  "  middle  of  the  main  channel  of  the  Mississippi 
River,"  to  mean  the  same  thing,  both  acts  of  Congress  fixing 
the  boundaries  of  Illinois  and  Missouri  declare  the  middle  of 
the  main  channel  of  the  Mississippi  River  to  be  the  boundary 
line  between  the  states,  and  that  is  the  thread  of  the  main 
stream. 

In  Thomas  y.  Hatch,  3  Sum.  170,  Story,  J.,  said:  "I  con- 
sider the  law  to  be  clearly  settled  that  a  boundary  on  a  stream, 
on  or  by  a  stream,  or  to  a  stream,  includes  the  flats,  at  least 
to  low-water  mark,  and  in  many  cases  to  the  middle  thread 
of  the  river." 

A  valuable  case  on  this  subject  is  Morgan  v.  Beading,  3 
Smedes  &  M.  366.  The  opinion  is  by  Chief  Justice  Sharkey. 
Although  not  directly  involved,  the  discussion,  in  part,  had 
relation  to  the  boundary  line  of  the  state  of  Mississippi.     The 
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facts  as  stated  in  the  opinion  are,  that  by  various  treaties  and 
cessions  the  United  States  had  succeeded  to  all  the  territory  east 
of  a  line  drawn  along  the  middle  of  the  Missifesippi,  above  the 
thirty-first  degree  of  latitude.  Louisiana  was  then  bounded  on 
the  east  by  the  same  line, — the  middle  of  the  river  above  the 
river  Iberville,  as  it  had  been  established  by  the  treaty  of  1763. 
In  1798,  while  the  middle  of  the  river  was  still  the  boundary 
line  between  the  province  of  Louisiana  and  the  United  States, 
Congress  established  the  Mississippi  territory,  bounding  it  on 
the  west  by  the  Mississippi.  It  was  in  reference  to  that  line 
the  court  said:  "  We  have  said  that  Congress  omitted  to  men- 
tion the  middle  of  the  river,  but  bounded  the  territory  by  the 
Mississippi."  The  common  law,  by  construction,  extends 
grants  bounded  "by"  or  *'on"  or  "along"  a  fresh-water 
stream,  to  the  thread  of  the  stream.  The  Mississippi  territory, 
by  this  rule,  extended  to  the  middle  of  the  river. 

In  Handley's  Lessee  v.  Anthony,  supra,  it  was  said  by  the 
court:  "  Where  a  great  river  is  the  boundary  between  two  na- 
tions or  states,  if  the  original  property  is  in  neither,  and  there 
be  no  convention  respecting  it,  each  holds  to  the  middle  of  the 
stream." 

Mr.  Field,  in  his  work  entitled  Outlines  of  an  International 
Code,  2d  ed.,  section  80,  in  speaking  of  boundary  by  stream  or 
channel,  says:  "  The  limits  of  national  territory  bounded  by  a 
river  or  stream,  or  by  a  strait  or  sound,  or  arm  of  the  sea,  the 
other  shore  of  which  is  the  territory  of  another  nation,  extend 
outward  to  a  point  equidistant  from  the  territory  of  the  nation 
occupying  the  opposite  shore,  or,  if  there  be  a  stream  or  a  navi- 
gable channel,  to  the  thread  of  the  stream, — that  is,  to  the 
mid-channel, — or,  if  there  be  several  channels,  to  the  middle 
of  the  principal  one." 

In  his  work  on  the  law  of  nations,  page  31,  Mr.  Poison  says: 
"  If  the  river  divides  two  states,  the  mid-channel  is  considered 
as  the  boundary  line,  unless  prior  occupation  has  given  to  the 
one  or  the  other  the  right  of  possession  to  the  whole." 

There  are  cases  in  this  and  other  courts,  although  the  dis- 
cussion had  reference  directly  to  riparian  rights,  and  not  to 
boundaries  between  states,  that  illustrate  this  same  doctrine. 
In  Fletcher  v.  Thunder  Bay  Boom  Co.,  51  Mich.  277,  it  was 
held  the  riparian  rights  of  defendant,  in  the  case  being  con- 
'sidered,  extended  to  the  thread  of  the  stream, — to  the  center 
of  the  main  channel  of  the  river.  It  was  said  by  this  court  in 
Middleton  v.  Pritchard,  3  Scam.  510,  38  Am.  Dec.  112,  "that 
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all  grants  bounded  upon  a  river  not  navigable  by  tbe  common 
law  entitled  the  grantee  to  all  islands  lying  between  the  main- 
land and  the  center  thread  of  the  current."  In  Cobb  v.  La- 
valle,  89  111.  331,  31  Am.  Rep.  91,  it  was  said:  "  It  seems  to  be 
the  settled  law  of  this  country  that  the  owner  of  land  border- 
ing upon  a  river  not  navigable  at  common  law,  such  as  the 
Mississippi  River,  will  be  entitled  to  claim  to  the  center  of  the 
current  of  the  stream."  The  same  doctrine  was  restated  in 
Piper  V.  Connelly^  108  111.  646,  where  it  is  said:  "The  general 
doctrine  that  grants  of  land  bounded  upon  rivers,  or  the  mar- 
gins above  tide-water,  carry  the  exclusive  right  and  title  of  the 
grantee  to  the  center  thread  of  the  current,  unless  the  terms  of 
the  grant  clearly  denote  the  intention  to  stop  at  the  margin  of 
the  river,  has  been  too  long  established  and  too  firmly  adhered 
to  by  this  court  to  be  now  questioned." 

No  reason  is  perceived  why  the  principles  here  stated  should 
not  control  the  decision  of  the  case  being  considered.  As  before 
remarked,  it  is  manifest  it  was  the  intention  of  Congress  the 
Mississippi  River  should  constitute  a  "  common  boundary " 
between  the  states  of  Illinois  and  Missouri,  and  had  the  words 
the  "  middle  of  the  Mississippi  River,"  and  the  "  middle  of  the 
main  channel,"  been  omitted  in  both  enabling  acts  of  Con- 
gress, still  the  river  itself  would  be  the  boundary,  and  each 
state  would  hold  to  the  "middle  of  the  stream," — that  is  to 
Bay,  the  middle  thread  of  the  stream.  The  intention  in  this 
respect  is  made  most  manifest  by  the  fact  it  must  have  been 
and  was  known  to  Congress  when  it  passed  the  enabling  act 
for  Missouri,  and  fixed  the  boundary  at  the  "  middle  of  the 
main  channel  of  the  Mississippi  River,"  that  the  western  boun- 
dary of  Illinois  had  been  fixed  "  at  the  middle  of  the  Missis- 
sippi River,"  and  certainly  it  was  not  intended  to  fix  two 
distinct  or  different  boundary  lines.  That  would  have  left  a 
space  not  in  either  state,  and  no  such  absurd  intention  should 
be  imputed  to  Congress.  It  was  most  appropriately  said  by 
the  court  in  Morgan  v.  Reading,  supra,  in  respect  to  the  boun- 
dary line  as  fixed  by  the  act  of  Congress  organizing  the  terri- 
tory of  Mississippi,  which  established  the  "Mississippi  River" 
as  the  western  boundary:  "All  west  of  that  line  [that  is, 
the  middle  of  the  river]  was  owned  by  a  foreign  power,  and 
we  cannot  suppose  Congress,  under  the  circumstances,  de- 
signed to  limit  the  jurisdiction  of  the  territory  by  the  bank  of 
the  river." 

The  suggestion,  Congress,  by  its  enabling  acts,  may  have 
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established  one  line  in  the  Mississippi  River  for  the  eastern 
boundary  for  Missouri,  and  another  line,  farther  east,  for  the 
western  boundary  of  Illinois,  has  nothing  in  law  or  in  fact 
upon  which  to  rest.  The  whole  legislation  on  this  subject 
shows,  as  before  remarked,  it  was  the  intention  of  Congress 
to  make  the  river  a  "common  boundary"  between  these  states, 
and  the  expressions  used  in  both  enabling  acts,  although  the 
words  used  may  not  be  the  same,  make  the  middle  of  the  main 
channel  of  the  permanent  river  the  boundary  line.  In  such 
cases  the  principle  is,  as  stated  by  Mr.  Woolsey  in  his  work  on 
international  law,  section  58:  "Where  a  navigable  river  forms 
the  boundary  between  states,  both  are  presumed  to  have  free 
use  of  it,  and  the  dividing  line  will  run  in  the  middle  of  the 
channel,  unless  the  contrary  is  shown  by  long  occupancy  or 
agreement  of  parties."  Commercial  considerations  make  it 
imperative,  where  states  or  nations  are  divided  by  a  navigable 
river,  each  should  hold  to  the  center  thread  of  the  main  chan- 
nel or  current  along  which  vessels  in  the  carrying  trade  pass. 
That  is  the  "channel  of  commerce  " — not  the  shallow  water 
of  the  stream  which,  at  some  seasons  of  the  year,  may  be 
impossible  of  navigation — upon  which  each  nation  or  state 
demands  the  right  to  move  its  products  without  any  inter- 
ference from  the  state  or  nation  occupying  the  opposite  shore. 
So  important  has  this  right  ever  been  deemed,  it  is  thought  to 
be  embraced  in  all  treaties,  cessions,  ordinances,  statutes,  and 
constitutions  made,  enacted,  or  adopted  in  regard  to  the  Mis- 
sissippi River  since  the  federal  government  was  organized. 
It  was  the  great  desire  to  secure  this  important  privilege  that 
gave  rise  to  all  the  eflForts  on  the  part  of  the  general  govern- 
ment to  obtain  the  control  of  the  Mississippi  River  from  its 
source  to  that  point  where  it  empties  into  the  gulf  and  con- 
nects with  the  sea. 

It  has  been  often  ruled,  the  intention  in  such  great  matters 
as  state  boundaries,  when  clearly  manifested  by  cessions, 
grants,  or  legislative  acts,  should  control.  It  is  a  fact  so  well 
known  it  is  not  called  in  question,  that  so  far  back  as  can  be 
known,  either  from  history  or  tradition,  the  main  channel  of 
the  Mississippi  River  at  the  point  where  complainant's  bridge 
is  constructed  was  always  west  of  Bloody  Island,  —  that  is, 
between  that  island  and  the  Missouri  shore.  Both  states  have 
'always  recognized  this  fact,  and  for  that  reason  Bloody 
Island,  although  the  river  east  of  it  was  in  fact,  at  one  time, 
navigable  for  shallow-draft  vessels, — certainly  in  seasons  of 
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high  water, — was  always  regarded  as  heing  within  the  limits 
of  the  state  of  Illinois.  At  one  time  grave  apprehensions  were 
entertained  that  the  main  channel  of  the  river  might  change 
to  the  east  side  of  Bloody  Island,  and  thus  leave  the  Mis- 
souri side;  but  by  the  consent  of  Illinois,  expressed  by  the 
general  assembly,  dikes  and  other  structures  were  erected  at 
the  upper  end  of  the  island  to  keep  the  main  channel  on  the 
Missouri  side,  where  it  had  previously  been.  Those  structures 
proved  efl&cient,  and  the  main  channel  of  the  river  now  flows 
where  it  did  since  before  the  boundaries  of  either  state  divided 
by  it  were  established  by  Congress  or  declared  by  state  con- 
stitutions. It  is  not  claimed,  either  by  the  bill  or  in  the 
evidence,  that  any  part  of  complainant's  bridge  that  was 
assessed  by  the  local  assessor  lies  west  of  the  middle  of  what 
has  always  been  the  main  channel  of  the  river  since  the  states 
were  organized  under  the  acts  of  Congress,  and  this  court  has 
no  hesitation  in  coming  to  the  conclusion  that  all  of  that  part 
of  the  bridge,  with  its  approaches,  that  lies  east  of  the  middle 
line  of  the  main  channel  of  the  river,  is  within  the  jurisdic- 
tion of  the  state  of  Illinois  for  the  purposes  of  state  and  local 
taxation.  Only  that  part  of  the  bridge  east  of  the  middle  of 
the  main  channel  of  the  river,  as  appears  from  the  plat  used 
in  making  the  assessment,  was  assessed  in  this  case,  and  that 
was  warranted  by  law. 

The  case  of  Missouri  v.  Kentucky,  11  Wall.  395,  cited  by 
counsel  for  complainant  as  being  conclusive  of  the  case  in 
hand,  has  been  examined,  and  it  is  not  perceived  it  contains 
anything  in  conflict  with  the  general  views  here  expressed. 
Indeed,  some  of  the  reasoning  in  that  case  has  been  adopted 
in  this  opinion. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to  that  court  to  dis- 
miss the  bill. 

Middle  of  Chakkel  of  Bat  ob  Harbor  la  held  not  to  refer  to  thread 
of  deepest  water,  but  to  that  space  within  which  ships  can  and  usually  do 
pass:  Jioux  v.  Smitli,  50  Am.  Rep.  16. 

Injunction  to  Restrain  Collection  of  Tax  or  Assessment  is  the 
subject  of  the  note  to  Holland  v.  Baltimore,  69  Am.  Dec.  198-205. 
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Chicago  and  Alton  E.  R.  Co.  v.  Dillon. 

ri23  Illinois,  570.  i 

Opinion  of  Witness. — Witness  who  states  that  ho  was  at  a  railroad  cross- 
ing at  the  time  of  an  accident,  and  that  he  did  not  hear  any  bell  or  whistle, 
may  be  asked  whether,  in  his  o])inion,  he  would  have  heard  the  bell  had 
it  been  rung,  or  the  whistle  had  it  been  blown. 

Instructions  must  Always  be  Construed  in  the  Light  or  the  Issues 
on  trial,  and  the  evidence  ofifered  in  their  support. 

Notice  of  the  Approach  of  Railway  Trains  should  be  Given  by 
those  in  charge  of  them,  at  all  points  of  known  or  apprehended  danger. 

In  Action  to  Recover  for  Injuries  Sustained  from  Negligence  o» 
Servants  of  Railroad  in  not  Giving  Warning  of  the  Approach 
OF  A  Train  to  a  public  crossing,  it  is  not  necessary  to  show  that  the 
avenue  there  crossed  was  a  public  highway,  within  the  meaning  of  the 
statute  requiring  bells  to  be  rung  or  whistles  blown  when  approaching 
such  highways,  for,  independent  of  such  statute,  it  is  the  duty  of  per. 
sons  having  charge  of  trains  to  give  notice  of  their  approach  at  all  points 
of  known  or  reasonably  apprehended  danger. 

Pleading.  —  Provisions  of  Public  Statute  under  Which  Party  Rests 
HIS  Right  to  recover  need  not  be  pleaded,  unless  the  statute  gives  a 
cumulative  remedy,  in  which  event  the  pleader  should  show  which  rem- 
edy he  intends  to  assert. 

Pleading.  —  Pleader  Who  Refers  to  a  Statute  when  None  Exists, 
or  when  the  statute  referred  to  does  not  entitle  him  to  any  relief  on  the 
facts  stated,  may  nevertheless  recover,  if  the  facts  as  alleged  and  estab- 
lished are  sufficient  to  entitle  him  to  recover  at  common  law.  In  such 
cases  the  reference  to  the  statute  may  be  regarded  as  surplusage. 

L.  H.  Hite,  and  Brown  and  Kirby,  for  the  appellant. 

W.  H.  Bennett,  and  Dill  and  Schaefer,  for  the  appellee. 

MuLKEY,  J.  On  the  20th  of  November,  1882,  John  M.  Dil- 
lon, the  appellee,  in  attempting  to  cross  the  railway  tracks  of 
the  National  Stock  Yards,  in  or  near  East  St.  Louis,  at  their 
intersection  with  Avenue  F,  received  a  serious,  permanent  in- 
jury, caused  by  the  vehicle  in  which  he  was  riding  being  struck 
by  a  passing  locomotive  engine,  owned  and  operated  by  the 
Chicago  aTid  Alton  Railroad  Company.  The  horse  he  was 
driving  was  killed  outright,  the  wagon  shattered  to  pieces,  and 
Dillon  himself  was  thrown  a  considerable  distance,  with  such 
force  as  to  cause  a  serious  rupture,  partially  disabling  him  for 
life,  and  totally  disabling  him  for  several  months.  In  1883 
he  commenced  an  action  on  the  case  in  the  circuit  court  of 
St.  Clair  County  against  the  Chicago  and  Alton  Railroad 
iilompany,  the  appellant  herein,  to  recover  damages  for  the 
injuries  thus  received  by  him,  which  were  laid  in  the  declara- 
tion at  twenty-five  thousand  dollars.     The  record  before  ua 
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does  not  appear  to  contain  a  transcript  of  all  the  proceedings 
which  have  occurred  in  the  case  from  its  inception,  yet  we  are 
able  to  gather  from  it  that  the  cause  has  been  tried  three 
times,  each  trial  resulting  in  a  verdict  for  the  plaintiff.  In 
one  of  them  the  jury  assessed  the  plaintiff's  damages  at  $875, 
in  another  at  $4,000,  and  in  the  last  at  $3,500.  The  case  has 
been  heard  twice  in  the  appellate  court.  On  the  first  hearing, 
the  judgment  of  the  court  below  was  reversed,  and  the  cause 
remanded  for  further  proceedings.  On  the  last  hearing,  that 
court  afiSrmed  the  judgment  of  the  trial  court,  and  the  present 
appeal  is  from  the  judgment  of  afErmance. 

The  avenue  upon  which  the  plaintiff  was  driving  runs  in  a 
northwesterly  and  southeasterly  direction,  and  the  railway 
tracks  by  which  it  is  intersected  at  the  place  of  collision  run 
nearly  east  and  west.  On  the  westerly  side  of  the  avenue, 
and  immediately  south  of  the  tracks,  is  a  large  hog-house, 
having  many  compartments,  the  east  end  of  which  is  bounded 
by  the  avenue.  This  structure  is  from  sixty  to  one  hundred 
feet  in  width,  and  extends  westerly,  upon  the  line  of  the  tracks, 
its  full  length,  about  the  eighth  of  a  mile.  It  was  so  high  and 
closely  built  that  no  one  in  the  avenue  south  of  the  crossing 
could  see  a  train  or  engine  coming  from  the  west.  The  engine 
which  occasioned  the  injury  was  coming  from  that  direction, 
and  the  plaintiff  was  approaching  the  crossing  from  the  south- 
east, but  as  his  view  of  it  was  entirely  cut  off  by  the  hog-house 
on  his  left,  he  consequently  could  not  judge  of  the  safety  in 
crossing,  except  by  means  of  hearing.  The  large  amount  of 
business  done  at  the  stock-yards,  as  is  shown  by  the  evidence, 
necessarily  led  to  a  great  deal  of  travel,  back  and  forth,  over 
the  crossing  by  those,  like  the  plaintiff,  doing  business  there. 
In  view  of  the  circumstances  stated,  the  duty  of  the  defendant 
to  operate  its  train  at  a  moderate  rate  of  speed,  and  to  give 
the  usual  signals  of  its  approach  by  ringing  the  bell  or  sound- 
ing the  whistle,  or  both,  became  the  more  imperative.  Of  this 
there  can  be  no  question.  The  negligence  imputed  to  the 
defendant  in  the  declaration,  and  on  account  of  which  a  re- 
covery was  had  below,  is  the  alleged  failure  of  the  defendant 
to  do  either  of  these  things.  It  is  averred  in  the  declaration 
that  the  defendant  neither  rang  the  bell  nor  blew  the  whistle; 
also  that  the  train  was  being  run  at  a  high  rate  of  speed.  This 
is  denied  by  the  defendant's  plea,  and  the  cause  was  tried  on 
these  issues. 

If  the  statements  of  the  witnesses  on  the  part  of  the  plaintiff 
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be  accepted  as  true,  all  three  of  thcBe  averments  in  the  decla- 
ration were  sufficiently  proved  on  the  trial.  If,  on  the  other 
hand,  the  defendant's  witnesses  are  to  be  believed,  the  defend- 
ant was  guilty  of  no  negligence  whatever,  but  that  the  injury 
complained  of  was  the  result  of  plaintiff's  own  imprudence 
and  negligence.  Of  course  these  questions  are  not  before  us, 
they  having  been  definitely  and  finally  settled  by  the  appel- 
late court  adversely  to  the  appellant.  It  only  remains  to  con- 
sider whether  any  errors  of  law  have  intervened  of  sufficient 
gravity  to  require  a  reversal  of  the  judgment. 

Several  of  appellee's  witnesses  were  permitted  to  state,  on 
the  trial,  against  the  objections  of  the  defendant,  that  they 
were  near  the  crossing  at  the  time  of  the  accident,  but  did  not 
hear  any  bell  or  whistle,  and  that,  in  their  opinion,  if  the  bell 
had  been  rung  or  the  whistle  sounded  they  would  have  heard 
it,  and  this  is  assigned  for  error.  We  perceive  no  valid  objec- 
tion to  the  ruling  of  the  court  upon  this  subject.  Questions 
of  this  character  are  constantly  permitted  by  the  most  enlight- 
ened trial  judges,  and  we  are  aware  of  no  authority  question- 
ing the  propriety  of  allowing  them. 

The  cases  of  Hopkins  v.  Indianapolis  and  St.  Louis  R.  R. 
Co.,  78  111.  32,  Pennsylvania  Co.  v.  Conlan,  101  Id.  93,  and 
Chicago  and  Northwestern  R'y  Co.  v.  Moranda,  108  Id.  576, 
cited  by  appellant's  counsel  as  sustaining  the  contrary  view, 
do  not,  BO  far  as  we  are  able  to  discover,  even  look  in  that 
direction.  Such  questions  are  permitted  as  matter  of  con- 
venience, and  to  avoid  prolixity  in  the  examination.  When  a 
witness  says  he  was  near  enough,  and  would,  in  his  opinion, 
have  heard  or  seen  a  given  signal  had  it  been  given,  he  in 
effect  says  there  was  nothing  to  prevent  his  seeing  or  hearing 
it,  as  the  case  might  be.  The  permitting  of  these  questions 
to  be  asked  obviated  the  necessity  of  asking  a  great  many 
others,  to  prevent  certain  unfavorable  inferences  that  might 
be  urged  if  not  asked;  such  as,  whether  their  hearing  was 
good,  and  if  not,  to  what  extent  injured;  if  good,  whether 
their  attention  was  attracted  to  anything  else  at  the  time; 
whether  there  was  any  noise  or  confusion  which  might  have 
caused  them  not  to  observe  or  note  the  fact  that  the  signal 
wds  given,  etc.  All  implications  suggested  by  these  and  other 
questions  of  like  character  that  might  be  mentioned  were 
negatived  by  the  simple  statement  that,  in  the  opinions  of 
the  witnesses,  if  the  signal  had  been  given  they  would  have 
heard  it.     Moreover,  the  competency  of  testimony  of  this  kind 
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13  distinctly  recognized  by  this  court  in  Peoria,  Peking  and 
Jacksonville  R.R.  Co.  v.  Siltman,  88  111.  531. 

It  is  next  complained  that  the  court  erred  in  permitting 
counsel  for  plaintiff,  in  his  opening  statement  and  concluding 
argument  to  the  jury,  to  refer  to  the  number  of  trials  there 
had  been  in  the  case,  and  how  they  had  resulted,  and  also  to 
state  that  the  judgment  on  the  first  hearing  in  the  appellate 
court  had  been  reversed  upon  a  mere  technicality.  What  is 
here  complained  of,  we  do  not  think,  even  conceding  it  to  be 
improper, — about  which  we  express  no  opinion,  —  is  of  so 
serious  a  character  as  to  justify  a  reversal  of  the  judgment. 
Trial  courts  are  given  a  large  discretion  in  matters  of  this 
kind,  with  which  courts  of  review  are  loth  to  interfere  unless 
it  becomes  necessary  to  prevent  a  failure  of  justice.  Such  is 
not  the  case  here. 

The  court  gave  to  the  jury  three  instructions  on  behalf  of 
the  plaintiff,  all  of  which  were  excepted  to  by  the  defendant. 
The  objection  to  the  first  is,  that  it  "is  singularly  confusing." 
The  greater  portion  of  it  is  a  mere  statement  of  what  the 
statute  requires  of  railroad  companies  when  crossing  public 
highways,  and  the  remaining  portion  simply  tells  the  jury  that 
if  they  find,  from  the  evidence,  that  the  place  of  the  accident 
was  at  a  public  highway  crossing,  then  it  was  the  duty  of  the 
defendant  to  ring  the  bell  or  sound  the  whistle,  as  required 
by  the  statute.  In  other  words,  the  court  told  the  jury  what 
the  statute  enjoined,  and  then  instructed  them  that  it  was  the 
duty  of  the  defendant  to  obey  it,  if  shown  by  the  evidence  to 
be  within  its  provisions.  We  perceive  nothing  in  this  that  the 
most  hypercritical  could  object  to. 

Plaintiff's  second  instruction  is  also  complained  of.  It  tells 
the  jury  "that  it  was  the  duty  of  the  defendant  to  use  rea- 
sonable care  and  diligence  to  prevent  injury  to  the  plaintiff, 
and  if  the  jury  believe,  from  the  evidence,  that  the  defendant 
failed  to  perform  such  duty,  by  reason  whereof  the  plaintiff, 
while  exercising  reasonable  care  on  his  part,  received  the 
injury  complained  of,  then  the  defendant  is  liable."  The  sub- 
stance of  the  objection  to  this  instruction,  as  we  understand 
it,  is,  that  it  authorized  the  jury  to  find  the  defendant  guilty 
ujwn  proof  of  any  actionable  negligence  causing  the  injury, 
whether  charged  in  the  declaration  or  not.  We  regard  this  as 
a  strained,  hypercritical  view  of  tlie  subject.  Instructions 
ehould  always  be  construed  in  the  light  of  the  issues  being 
tried,  and  the  proofs  offered  in  support  of  them.     When  thus 
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construed,  we  find  no  objection  to  the  instruction  in  ques- 
tion. 

It  is  finally  urged,  with  great  persistence,  that  the  avenue 
in  question  is  not,  within  the  meaning  of  our  statute,  a  public 
highway,  and  that,  as  the  action  is  based  exclusively  on  the 
etatute,  the  failure  to  ring  a  bell  or  sound  the  whistle  was 
violative  of  no  duty  which  it  imposes,  and  hence  no  cause  of 
action  is  shown.  "We  do  not  concur  in  this  view.  It  is  to  be 
observed,  in  the  first  place,  this  is  not  a  statutory  action  to 
recover  the  penalty  which  the  statute  prescibes  for  a  failure 
to  give  Buch  a  signal.  If  it  were,  quite  a  difierent  question 
would  be  presented.  The  present  is  a  common-law  action, 
brought  for  the  failure  to  perform  a  duty  imposed  by  law. 
Under  the  facts  disclosed  by  the  record,  we  do  not  think  it 
essential  to  the  maintenance  of  the  action  that  this  duty 
should  necessarily  arise  under  the  statute,  notwithstanding 
the  pleader  may  possibly  have  so  regarded  it  in  framing  the 
declaration.  Without  regard  to  the  statute,  it  is  the  duty  of 
those  having  charge  of  trains  to  give  notice  of  their  approach 
at  all  points  of  known  or  reasonably  apprehended  danger. 
This  is  almost  universally  done  by  the  ringing  of  a  bell  or 
Bounding  of  the  whistle,  and  frequently  both.  In  exceptional 
cases,  where  the  highest  degree  of  care  is  deemed  advisable, 
flagging  is  resorted  to.  That  these  duties  are  enjoined  by  the 
common  law  is  not  disputed;  but  the  claim  is,  as  already 
Been,  that  the  action  is  brought  upon  the  statute,  and  the 
plaintifi",  therefore,  cannot  avail  himself  of  his  common-law 
rights,  although  the  averments  in  the  declaration  are  other- 
wise broad  enough  for  such  purpose.  This,  as  we  view  it,  is 
an  entire  misapprehension  of  the  whole  matter.  As  before  in- 
dicated, the  action  is  not  brought  on  the  statute,  nor  does  it 
purport  to  be.  While  there  are  certain  expressions  in  that 
part  of  the  declaration  which  attempts  to  define  the  duty  of 
the  defendant  justifying  the  inference  that  the  pleader  had 
the  statute  in  his  mind,  yet  there  is  really  nothing  in  it  that 
can  properly  be  called  even  a  reference  to  the  statute.  Even 
the  expressions  referred  to  as  showing  the  drift  of  the  pleader's 
thoughts  are  entirely  superfluous  and  uncalled  for,  and  may 
therefore  be  treated  as  surplusage.  As  mere  matter  of  com- 
position tending  to  perspicuity,  such  averments  are  admissi- 
ble and  even  commendable,  if  not  misleading.  The  act  in 
question  is  a  public  statute,  of  which  the  courts  will  take  judi- 
cial notice. 
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In  suing  at  common  law,  in  any  case  where  the  provisions 
of  a  public  statute  are  applicable,  it  is,  as  a  general  rule,  no 
more  necessary  to  set  them  forth  in  the  declaration  than  it  is 
to  plead  a  provision  of  the  common  law  having  a  like  appli- 
cation to  the  case,  and  all  concede  that  is  never  necessary:  1 
Chitty's  PI.  215.  The  only  exception  to  this  general  rulo 
now  remembered  is  where  the  remedy  given  by  the  statute  is 
cumulative,  and  differs  from  that  given  by  the  common  law. 
In  that  case,  if  the  relief  given  by  the  statute  is  sought,  the 
pleader  must  manifest  that  purpose  or  intent  by  apt  words  of 
reference  to  the  statute.  Here  the  relief  given  by  the  com- 
mon law  is  alone  sought;  hence  the  exception  to  the  general 
rule  just  adverted  to  has  no  application.  Of  course  a  differ- 
ent rule  prevails  in  the  case  of  private  statutes.  Even  if  the 
declaration  in  this  case  contained  a  direct  reference  to  the 
statute,  and  it  was  evident  that  the  pleader  expected  to  rely 
exclusively  upon  it,  still  it  would  not,  in  our  opinion,  present 
an  insuperable  obstacle  to  a  recovery  on  common-law  grounds, 
if  the  allegations  otherwise  were  sufficiently  broad,  and  the 
evidence  warranted  it.  In  a  note  to  Oliver  on  Precedents, 
page  528,  where  this  subject  is  under  discussion,  we  find  the 
following:  "  So,  also,  where  the  action  is  sustainable  at  com- 
mon law,  and  the  declaration  concludes,  '  against  the  statute 
or  statutes,'  etc.,  and  the  statutes  have  been  misrecited  or  in- 
correctly referred  to,  or  there  is  no  statute,  in  fact,  in  relation 
to  the  subject,  those  words  in  the  declaration  shall  be  rejected 
as  surplusage,  and  the  action  shall  be  maintained  at  common 
law:  See  Salk.  212;  Com.  Dig.,  tit.  Action  upon  Statute,  C." 
The  general  principle  here  announced  fully  answers  the  con- 
tention of  appellant. 

The  judgment  will  be  affirmed. 


It  13  DuTT  OF  Railroad  to  Givb  Warning  of  Approach  of  Train  at 
crossing  whenever  danger  is  to  be  reasonably  apprehended:  Pennsylvania 
U.  R.  Co.  V.  Barnett,  98  Am.  Dec.  347,  and  cases  cited  in  note;  and  see  the 
extended  note  to  Baltimore  etc.  R.  R.  Co.  v.  Breinig,  90  Id.  65-67. 

Provisions  of  Public  Statutes  are  Judiclallt  Noticed:  See  note  to 
Lanftar  ▼.  Meatier,  98  Am.  Dec.  665  et  seq. 
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Monet  Paid  through  a  Mistake  op  Fact,  in  Respect  to  Which  Both 
Pabties  WEBB  Equally  Bound  to  Inquire,  may  be  recovered  back. 

Executor  Who  Pays  a  Claim  in  Full  under  a  Mlstakb  ok  Fact, 
which  mistake  was  to  the  effect  that  the  assets  of  the  estate  were  ample 
to  pay  all  claims  against  it,  when,  in  truth,  there  were  claims  of  which 
he  had  then  no  knowledge,  may  recover  of  him  to  whom  payment  was 
thus  made  the  amount  paid  in  excess  of  the  amount  to  which  he  is  shown 
to  have  been  entitled  on  the  final  settlement  of  the  estate. 

Executor  Who  Sues  to  Recover  Moneys  Paid  by  Him  by  Mistake  may 
describe  himself  as  executor  in  his  complaint,  though  the  legal  title  to 
the  moneys  sued  for  is  in  him.  The  descriptive  words  may  be  treated  as 
surplusage. 

Executor  may  Sub  in  his  Own  Name  and  Right  on  a  Contract  Madb 
with  Him,  or  if  the  word  "executor  "  is  used  after  his  name,  it  will  be 
regarded  as  merely  descriptive  of  his  person,  and  as  immaterial. 

Claim  Filed  by  A  as  Executor  of  B  against  the  Estate  op  0,  fob 
Moneys  Paid  to  C  through  a  Mistake  of  Fact  in  supposing  that  B's 
estate  was  solvent,  should  be  allowed,  although  at  the  time  of  filing  the 
claim  it  may  not  be  certain  whether  the  moneys  are  due  to  A,  as  ezecu* 
tor  or  in  his  private  capacity,  or  to  the  creditors  of  B. 

Gibson  and  Johnson,  for  the  appellant. 

Wilson  and  Hutchinson,  for  the  appellees. 

Maqrudeb,  J.  Edward  J.  French  died  testate  on  March  3, 
1880.  His  will  was  admitted  to  probate  in  the  county  court 
of  Richland  County,  and  letters  testamentary  were  issued  to 
the  appellant,  John  Wolf,  as  the  executor  thereof,  on  March 
8, 1880.  The  county  court  allowed  two  claims  against  French's 
estate,  one  on  May  18, 1880,  and  another  on  August  17,  1880, 
in  favor  of  John  B.  Gharst.  During  the  first  year  of  the  ad- 
ministration. Wolf  had  money  enough  on  hand  to  pay  in  full 
all  the  claims  filed  against  the  estate  before  the  end  of  that 
year.  He  paid  Gharst  thirty  per  cent  of  his  two  claims  on 
August  17,  1880,  and  he  paid  him  the  balance  of  such  two 
claims  on  October  15,  1880.  On  the  latter  date  Gharst's  total 
claim  against  the  estate  was  paid  in  full. 

At  the  time  Wolf  paid  Gharst's  claim  in  full,  he  and  Gharst 
both  believed  that  French's  estate  was  solvent,  and  would  not 
only  be  able  to  pay  all  the  debts,  but  would  have  a  surplus  for 
the  heirs.  Both  parties  acted  in  good  faith,  the  executor  in 
-paying  and  the  creditor  in  receiving  the  full  amount  of  the 
claim.  If  the  claims  hereafter  mentioned,  which  were  not 
known  to  exist  at  that  time,  had  not  been  filed,  the  surplus 
would  have  amounted  to  eighteen  hundred  dollars. 
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Two  large  claims  were  allowed  against  the  estate,  one,  on 
June  20,  1881,  in  favor  of  Robert  Allyn,  trustee,  and  another, 
on  June  21,  1881,  in  favor  of  Lucy  French,  which  made  the 
estate  insolvent  as  to  the  payment  of  claims  of  the  seventh 
class.  By  the  allowance  of  these  latter  claims,  the  assets 
were  so  reduced  that  the  estate  was  only  able  to  pay  61.72 
per  cent  of  the  claims  of  the  seventh  class,  to  which  the 
Gharst  claim  and  the  Allyn  and  Lucy  French  claims  all  be- 
longed. It  thus  turned  out  that  Gharst  had  been  overpaid  by 
the  amount  of  the  difference  between  100  per  cent  and  61.72 
per  cent. 

Gharst  died  testate  on  September  4,  1881,  and  the  appellees 
are  the  executors  under  his  will.  Wolf,  as  executor  of  the 
estate  of  E.  J.  French,  deceased,  filed  a  claim  against  Gharst's 
estate,  in  the  county  court  of  Richland  County,  for  the  excess 
of  the  amount  so  paid  to  Gharst  over  the  pro  rata  share  to 
which  he  was  properly  entitled.  On  June  20, 1882,  this  claim 
of  Wolf  against  Gharst's  estate  was  allowed  by  the  county 
court,  and  an  appeal  was  taken  to  the  circuit  court,  where  the 
case  was  tried  before  the  circuit  judge  without  a  jury,  by  agree- 
ment. The  circuit  court  ordered  that  the  claim  be  allowed  as 
a  seventh-class  claim,  to  be  paid  in  due  course  of  administra- 
tion, and  directed  that  its  order  be  certified  down  to  the  county 
court  for  payment.  The  case  was  then  taken  by  writ  of  error 
to  the  appellate  court,  which,  at  its  February  term,  1886,  re- 
versed the  judgment  of  the  circuit  court,  and  remanded  the 
cause. 

A  second  trial  was  had  before  the  circuit  judge  without  a 
jury,  at  the  November  term,  1886,  which  resulted  in  a  judg- 
ment in  favor  of  appellant  against  appellees.  This  judgment 
has  been  brought  before  the  appellate  court  a  second  time,  and 
has  been  again  reversed.  It  now  comes  before  us  by  appeal 
from  the  appellate  court,  and  upon  certificate  that  the  case 
involves  a  question  of  law  of  such  importance,  on  account  of 
collateral  interests,  that  it  should  be  passed  upon  by  the  su- 
preme court. 

Both  Wolf  and  Gharst  knew,  or  were  bound  to  know,  that, 
under  the  law,  Gharst  could  not  lawfully  receive  his  claim  in 
full  out  of  the  assets  of  the  French  estate,  unless  those  assets 
were  sufficient  to  pay  all  claims  of  the  same  class  with  his 
own.  There  was  a  mutual  mistake  of  facts  in  respect  to  which 
both  parties  were  equally  bound  to  inquire.  They  both  be- 
lieved that  the  assets  were  sufficient  to  pay  the  claims  in  full, 
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and  acted  upon  such  belief,  but  both  were  mistaken  in  regard 
to  the  fact.  "  Money  paid  by  one  party  to  another,  through  a 
mutual  mistake  of  facts,  in  respect  to  which  both  were  equally 
bound  to  inquire,  may  be  recovered  back":  City  Bank  v.  Bank 
of  Albany,  1  Hill,  287;   Wheadon  v.  Olds,  20  Wend.  174. 

"  The  count  for  money  had  and  received  is  also  maintain- 
able for  the  recovery  of  money  paid  under  a  mistake,  on  the 
part  of  the  payor,  of  a  material  fact":  2  Chitty  on  Contracts, 
11th  ed.,  928;  1  Chitty's  Pleadings,  355;  Bank  v.  Mitchell,  88 
111.  52;  Stempfel  v.  Thomas,  89  Id.  147.  Wolf  was  mistaken  in 
a  material  fact.  If  he  had  not  been  mistaken  in  the  fact> 
which  he  supposed  to  exist,  that  the  assets  were  sufiQcient  to 
pay  the  claims  in  full, — in  other  words,  if  the  assets  had  been 
sufficient  to  pay  the  claims  in  full, — he  would  have  been  liable 
to  pay  Gharst  the  88.28  per  cent,  so  paid  to  him  by  mistake. 

The  filing  of  the  claim  by  Wolf  against  Gharst's  estate  was 
in  the  nature  of  an  equitable  action  for  money  had  and  re- 
ceived, or  money  paid  under  a  mistake  of  fact.  If  Wolf  could 
have  brought  an  action  of  assumpsit  against  Gharst  in  the  lat- 
ter's  lifetime  for  the  excess  of  the  payment  over  the  proper  pro 
rata  share,  then  a  claim  for  such  excess  was  a  proper  claim  to 
be  filed  against  Gharst's  estate,  so  far  as  the  nature  of  the  de- 
mand is  concerned. 

It  was  held  in  Rogers  v.  Weaver,  5  Ohio,  586,  that  an  admin- 
istrator, who,  under  the  supposition  that  the  estate  was  solvent, 
had  paid  a  creditor  beyond  his  distributive  share,  might,  upon 
final  settlement,  recover  back  the  difierence  in  an  action  for 
money  had  and  received.  See  also  Walker  v.  Hill,  17  Mass. 
380. 

When  this  case  was  tried  a  second  time  before  the  circuit 
judge,  at  the  November  term,  1886,  it  was  proven  that  appel- 
lant had  filed  his  final  report,  as  executor,  on  July  15,  1886, 
and  had  been  discharged  by  the  county  court.  The  order  of 
the  county  court,  entered  at  that  date,  found  that  the  assets 
were  only  adequate  to  pay  61.72  per  cent  of  the  claims  of  the 
seventh  class;  that  the  estate  was  insolvent  as  to  those  claims; 
that  Wolf  had  paid  61.72  per  cent  upon  all  the  claims  of 
the  seventh  class,  and  the  final  report  was,  by  such  order, 
confirmed,  arni  the  estate  declared  to  be  settled.  Hence  it  ap- 
peared affirmatively  that  appellant  had  advanced  out  of  hia 
own  pocket  the  38.28  per  cent  overpaid  to  Gharst.  Otherwise 
he  could  not  have  settled  all  the  seventh-class  claims  at  61.72 
per  cent  of  their  amounts. 
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It  is  claimed  that  appellant  could  only  sue  in  his  individual 
capacity,  and  not  as  executor,  for  the  over-payment  to  Gharst, 
and  that  he  could  not  bring  suit  until  he  had  advanced  money 
enough  out  of  his  own  means  to  make  up  to  the  French  estate 
the  amountof  such  over-payment,  the  amount  which  was  paid 
to  Gharst  by  mistake  having  been  the  money  of  the  estate,  and 
not  his  own  money.  Upon  these  grounds,  it  is  urged  that 
when  the  claim  was  first  filed  in  the  county  court  in  1882,  tlie 
cause  of  action  was  not  ripe  for  suit. 

When  the  claim  was  presented  to  the  county  court  in  June, 
1882,  Gharst's  estate  owed  the  amount  which  had  been  over- 
paid to  him  in  his  lifetime.  Whether  Gharst's  estate  then  owed 
that  amount  to  appellant  as  executor,  or  to  appellant  as  an  in- 
dividual, or  to  the  other  creditors  of  the  French  estate,  matters 
not,  so  far  as  the  existence  of  the  indebtedness  was  concerned. 
The  debt  existed  to  somebody,  and  the  same  debt  existed  all 
the  way  through  up  to  the  last  trial  in  November,  1886.  It 
could  make  no  practical  difierence  to  the  Gharst  estate  who 
owned  the  claim  against  it.  As  Gharst  had  received  more 
money  than  he  ought  to  have  had,  his  estate  was  liable  to  re- 
fund the  amount.  This  liability  remained  the  same  from  the 
beginning  to  the  end,  whatever  variations  there  may  have  been 
in  the  ownership  of  the  claim,  or  in  the  form  of  the  evidence, 
by  which  it  could  be  substantiated. 

In  adjudicating  upon  the  claim  the  county  court  was  pos- 
sessed of  an  equitable  jurisdiction:  Dixon  v.  Buel,  21  111.  203; 
Hurd  V.  Slaten,  43  Id.  348.  Equity  disregards  mere  matters 
of  form  and  looks  at  the  substance. 

It  is  said  that  when  the  claim  was  filed  against  Gharst's 
estate,  the  county  court  had  not  declared  the  French  estate 
insolvent,  and  had  not  by  an  order  fixed  the  amount  of  the 
dividend  or  pro  rata  percentage  belonging  to  the  creditors. 
Nevertheless,  the  amount  of  such  percentage  was  capable  of 
ascertainment  in  June,  1882.  The  proof  showed  at  that  time 
the  assets  of  the  French  estate,  the  amount  of  Gharst's  claim, 
and  the  amounts  of  all  theotherclaims,  including  those  filed  in 
June,  1881.  From  these  data  it  was  easy  to  figure  the  amount 
of  the  percentage  the  creditors  were  entitled  to  and  the  amount 
of  the  over-payment  to  Gharst.  The  subsequent  order  made 
on  July  15,  1886,  was  more  certain  and  definite  evidence,  but 
after  all  it  was  only  evidence  of  what  already  existed.  When 
the  appeal  was  taken  to  the  circuit  court,  the  trial  in  the  latter 
court  in  November,  1886,  was  de  novo,  and  it  was  proper  to 
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introduce  then,  as  evidence,  the  order  of  July  15,  1886,  though 
the  same  evidence  had  not  yet  come  into  existence  in  1882: 
Thorp  V.  Goewey,  85  111.  611. 

It  is  said  that  this  claim  was  improperly  filed  by  Wolf  as 
executor  of  the  estate  of  E.  J.  French,  deceased.  The  money 
was  paid  to  Gharst  after  the  death  of  French.  The  law 
created  an  implied  contract  on  the  part  of  Gharst  with  Wolf 
to  pay  back  the  excess.  An  executor  or  administrator  may 
sue,  either  in  his  representative  or  in  his  personal  character, 
on  contracts  made  with  him  after  the  death  of  the  deceased: 
Dicey  on  Parties  to  Actions,  233.  Where  the  indebtedness 
thus  grows  out  of  a  contract  with  the  executor,  he  may  sue  in 
his  own  name,  or  if  the  word  "executor"  or  "administrator" 
is  used  after  his  name,  it  will  be  regarded  as  merely  descrip- 
tive of  the  person,  and  as  being  immaterial:  Laycockv.  Oleson^ 
60  111.  30. 

The  legal  title  to  the  money  paid  to  Gharst  was  in  Wolf: 
Neuhrecht  v.  Santmeyer,  50  111.  74;  Walker  v.  Craig,  18  Id.  116; 
Makepeace  v.  Moore,  5  Gilm.  474.  The  right  of  action  was  in 
Wolf.  The  statute  does  not  require  any  written  pleadings  in 
the  case  of  a  claim  presented  to  the  county  court:  Thorp 
V.  Goewey,  supra.  If  the  right  of  action  was  in  Wolf  as  trus- 
tee for  the  French  estate,  upon  the  trial  in  1882,  but  was  in 
Wolf  as  an  individual  in  1886,  bj'^  reason  of  his  advance  to 
the  French  estate  of  the  money  overpaid  to  Gharst,  this  change 
could  make  no  diflference  to  the  Gharst  estate.  Wolf  was  still 
the  legal  claimant,  whether  claiming  for  himself  or  in  trust 
for  another.  He  could  not  charge  the  French  estate  with  any 
of  the  costs  or  expenses  of  prosecuting  the  claim  against  the 
Gharst  estate,  even  though  he  sued  as  executor,  because  he 
was  suing  to  recover  back  money  improperly  paid  out  by  him- 
eelf. 

Although  the  judgment  entered  by  the  court  in  November, 
1886,  was  in  favor  of  Wolf  as  executor,  he  was  entitled  to 
the  money  in  his  individual  capacity.  The  mere  addition  of 
the  word  "executor"  to  his  name  would  make  no  difference. 
Nor  could  the  amount  of  the  judgment  be  recovered  from  him 
by  the  French  estate,  as  assets  of  that  estate,  because  he  could 
plead  as  an  offset  the  amount  advanced  by  him  to  the  French 
estate  to  make  up  the  over-payment  to  Gharst. 
*  We  think  the  judgment  rendered  by  the  circuit  court  was 
right.  The  judgment  of  the  appellate  court  is  therefore  re- 
versed. 
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Monet  Paid  ukseb  Mistake  of  Fact  may  bb  RECoyERED  Back:  See 
Appleton  Bank  t.  McGUvray,  64  Am.  Dec.  92;  Kmgaton  v.  Ettinge,  100  Id.  616, 
and  notes. 

EXBOUTOa  ]£AY  SUB  IN  HIS  OWN  NaHK  ON  C!ONTRACT  MaCS  WITH  HdC: 

See  Goodman  v.  WaJier,  68  Am.  Dec.  134. 


TOTEL    V.    BONNEFOY. 

[123  ILLTNOIS,  663.] 

To  AcQuiRB  A  Peesceiptivb  Right  to  an  Easement,  It  must  eatb  been 
CoNTiNtrousLT  USED  AND  Enjoted  during  the  whole  time  prescribed 
by  the  statute  of  limitations. 

Use  and  Enjoyment  of  Two  Easements  of  Like  Chabaoteb  and  in 
Neakly  the  Same  LocALiry  for  Mobb  than  Twenty  Yeabs  does 
not  create  an  easement  by  prescription  if  neither  was  enjoyed  for  the 
period  of  twenty  years;  so  held  where  a  party  maintained  a  drain  for 
sixteen  years,  and  then  constructed  another  drain  for  the  same  purpose, 
but  about  twenty  feet  distant  from  the  first,  which  latter  drain  waa 
maintained  for  more  than  four  years. 

Easement  fob  Flow  of  Wateb.  —  If  Two  Teacts  of  Land  Adjoin,  the 
owner  of  the  upper  has  a  natural  easement  to  have  the  water  which  falls 
on  his  land  flow  off  upon  the  tract  below. 

Bull,  Strawn,  and  Ruger,  for  the  appellant. 

Duncan,  0^  Conner,  and  Gilbert,  for  the  appellees. 

Mageudeb,  J.  This  is  a  bill  filed  on  April  17,  1882,  in  the 
circuit  court  of  La  Salle  County,  by  appellant,  to  prevent  the 
appellees  from  damming  up  and  obstructing  a  ditch  extend- 
ing across  their  lands  from  appellant's  land,  and  through 
which  the  surface  water  on  appellant's  land  was  drained  off 
into  a  neighboring  creek.  Appellant  claims  a  natural  and 
prescriptive  easement  in  the  ditch  in  question.  The  circuit 
court  dissolved  the  injunction  which  had  been  issued,  and  dis- 
missed the  bill,  and  its  decree  has  been  affirmed  by  the  appel- 
late court. 

Appellee  Bonnefoy  owns  the  west  half  of  the  northwest 
quarter  of  section  17,  township  34,  range  3  east,  in  La  Salle 
County.  Appellee  Douvia  owns  the  east  half  of  the  north- 
west quarter  of  said  section.  Appellant  owns  the  southwest 
quarter  of  said  section. 

In  1861  the  whole  of  the  northwest  quarter  was  owned  by 
one  King,  and  occupied  by  Michael  Callahan,  as  tenant  of 
King.  At  that  time  Totel,  the  appellant,  owned  the  east  half 
of  the  southwest  quarter,  and  one  Boissonas  owned  the  west 
half  of  the  southwest  quarter. 
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In  the  fall  of  1861  Boissonas  and  Callahau,  with  the  con- 
eent  and  approval  of  King,  constructed  a  ditch  through  the 
center  of  the  northwest  quarter,  and  running  from  the  north 
line  of  the  southwest  quarter  to  a  slough  in  the  northern  part 
of  the  northwest  quarter.  The  course  of  this  ditch,  which  is 
spoken  of  in  the  testimony  as  the  old  ditch,  was  a  little  west 
of  the  dividing  line  between  the  west  half  of  the  northwest 
quarter  and  the  east  half  of  the  northwest  quarter.  It  was 
made  for  the  purpose  of  draining  the  water  into  Buck  Creek 
from  the  west  half  of  the  southwest  quarter,  then  belonging 
to  Boissonas,  and  from  the  northwest  quarter,  then  belonging 
to  King. 

Appellant  afterwards  bought  the  west  half  of  the  southwest 
quarter  from  Boissonas,  and  thus  became  the  owner  of  the 
whole  of  the  southwest  quarter.  One  Peter  Carpenter  subse- 
quently became  the  owner  of  the  west  half  of  the  northwest 
quarter,  and  sold  it  to  appellee  Bonnefoy,  who  owns  it  at  the 
present  time.  One  Maurice  Keating  subsequently  became  the 
owner  of  the  east  half  of  the  northwest  quarter,  and  sold  it 
to  appellee  Douvia,  who  now  owns  the  same. 

The  ditch,  so  constructed  in  the  fall  of  1861,  was  used  for 
the  purpose  of  draining  the  water  from  the  southwest  quarter 
of  the  section  from  that  time  up  to  the  year  1877,  a  period  of 
sixteen  years. 

In  1877,  Carpenter,  Douvia,  and  appellant  constructed 
what  is  called  the  new  ditch  from  the  south  to  the  north  line 
of  the  northwest  quarter  on  the  line  between  the  east  half  and 
the  west  half  of  the  northwest  quarter,  and  from  fifteen  ta 
twenty  or  twenty-five  feet  east  of  the  old  ditch.  This  new  ditch 
was  constructed  by  the  joint  labors  of  appellant  as  the  owner 
of  the  southwest  quarter,  and  of  Carpenter  and  Douvia  as  the 
owners  of  the  northwest  quarter,  and  for  the  joint  and  mutual 
benefit  of  all  such  owners.  In  digging  the  ditch,  Carpenter 
furnished  one  team,  Douvia  one  team,  and  the  appellant  two 
teams. 

After  the  new  ditch  was  constructed  in  1877,  it  still  con- 
tinued to  be  used  for  the  purpose  of  draining  appellant's  prop- 
erty, the  southwest  quarter  of  the  section,  up  to  the  spring 
of  1882,  when  it  was  obstructed,  as  above  stated.  The  proof 
shows  it  to  have  been  wider  and  deeper  than  the  old  ditch. 

Two  questions  are  presented  for  our  consideration.  The 
first  arises  out  of  the  claim  made  by  appellant,  that  he  has  a 
prescriptive  right  to  maintain  and  keep  open  a  ditch  through 
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the  northwest  quarter  of  the  section  on  or  near  the  dividing 
line  between  the  east  half  and  west  half  thereof,  by  reason  of 
the  fact  that  one  had  been  dug  and  maintained  by  hira  and 
his  grantors  for  more  than  twenty  years  prior  to  the  wrongful 
acts  complained  of,  and  that,  for  more  than  twenty  years,  such 
right  of  drainage  across  the  northwest  quarter  had  existed  in 
the  owners  of  the  southwest  quarter  without  question,  and 
hence  that  an  easement  existed  by  prescription. 

In  Vail  V.  Mix,  74  111.  127,  we  held  that  a  right  to  overflow 
land  may,  like  easements  in  general,  be  acquired  by  an  unin- 
terrupted and  adverse  enjoyment  for  twenty  years.  In  this 
case  the  evidence  shows  that  the  owners  of  the  southwest 
quarter  used  the  old  ditch  for  the  purpose  of  draining  ofif 
their  surface  water  from  the  fall  of  1861  to  1877,  and  that 
they  used  what  is  called  the  new  ditch  for  such  purpose  from 
1877  to  the  spring  of  1882.  We  do  not  deem  it  necessary 
to  examine  further  into  the  facts  of  this  case  to  determine 
whether  an  easement  in  the  old  ditch  would  have  been  ac- 
quired by  prescription  if  the  appellant  and  his  grantor  Bois- 
sonas  had  used  the  old  ditch  for  the  purpose  of  drainage  for 
a  period  of  twenty  years.  It  appears,  from  the  undisputed 
evidence  in  the  case,  that  such  old  ditch  was  only  used  for 
such  purpose  for  a  period  of  about  sixteen  years.  It  was  then 
filled  up  and  a  new  ditch  was  dug  on  a  line  some  twenty  or 
twenty-five  feet  to  the  eastward.  The  latter  ditch,  built  in 
1877,  was  used  for  the  purpose  of  draining  the  southwest 
quarter  for  a  period  of  more  than  four  years,  and  up  to  the 
time  of  the  making  of  the  obstructions  complained  of.  There 
was  no  continued  and  uninterrupted  use  of  either  one  of  the 
ditches  for  a  period  of  twenty  years.  We  do  not  think  that 
the  time  of  the  use  of  the  new  ditch  can  be  added  to  or  tacked 
on  to  the  time  of  the  use  of  the  old  ditch  bo  as  to  make  a  pre- 
scriptive period  of  twenty  years. 

It  seems  to  be  held  in  a  number  of  cases  in  Massachusetts, 
that,  under  such  a  state  of  facts  as  is  here  presented,  the  riglit 
to  an  easement  in  the  new  ditch  would  be  acquired  by  prc- 
ecription.  But  Washburn  in  his  work  on  real  property,  5th 
ed.,  vol.  2,  pp.  357,  358,  in  an  exhaustive  note,  reviews  the 
authorities  upon  the  subject,  and  comes  to  the  conclusion  that 
the  Massachusetts  decisions  are  not  sustained  by  the  weight 
of  authority.  He  says,  in  regard  to  the  case  of  Pope  v.  Dever- 
«ttx,  5  Gray,  409,  as  follows:  "  If  it  maintains  the  doctrine  that 
an  existing  easement  may  be  exchanged  by  parol  for  another 
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easement  of  the  same  kind,  and  the  owner  thereby  acquire  th© 
Bame  property  in  the  new  one  as  he  had  in  the  former,  and  a 
title  to  the  same  equally  valid,  it  is  apprehended  that  it  can- 
not be  sustained,  either  upon  principle  or  authority."  We  are 
therefore  of  opinion  that  no  right  to  the  use  of  the  ditch  made 
in  1877,  which  is  the  ditch  that  was  obstructed  by  appellees, 
was  acquired  by  prescription. 

The  second  question  presented  by  the  record  arises  upon  the 
claim  of  the  appellant  that  he  had  a  natural  easement  to  the 
drainage  in  question  by  reason  of  the  fact  that  the  natural 
flow  of  water  was  on  substantially  the  same  line  as  the  ditch 
in  controversy,  and  that  there  was,  in  a  state  of  nature,  a  bed 
or  channel  of  a  branch  of  Buck  Creek,  through  which  the  sur- 
face water  flowed  long  prior  to  the  construction  of  the  ditch, 
and  that  the  ditch  simply  enabled  the  water  to  pass  ofi",  in 
substantially  the  same  course,  more  rapidly. 

In  Peck  V.  Herrington,  109  111.  611,  50  Am.  Rep.  627,  we  said: 
"  It  may  be  regarded  as  a  well-settled  principle  of  law,  that 
where  two  farms  adjoin,  and  one  lies  lower  than  the  other,  the 
lower  farm  will  be  subject  to  the  natural  flow  of  water  from 

the  one  which  lies  in  a  more  elevated  position The 

owner  of  the  upper  field,  in  such  a  case,  has  a  natural  ease- 
ment, as  it  is  called,  to  have  the  water  that  falls  upon  his  own 
land  flow  off"  the  same  upon  the  field  below,  which  is  charged 
with  a  corresponding  servitude  in  the  nature  of  dominant  and 
servient  tenements."  Washburn  on  Easements  and  Servi- 
tudes, page  353,  says:  "It  may  be  stated  as  a  general  princi- 
ple that,  by  the  civil  law,  where  the  situation  of  two  adjoining 
fields  is  such  that  the  water  falling  or  collected  by  melting 
snow,  or  the  like,  upon  one  naturally  descends  upon  the  other, 
it  must  be  sufifered  by  the  lower  one  to  be  discharged  upon  his 
land,  if  desired  by  the  owner  of  the  upper  field." 

Such  being  the  law,  it  becomes  a  question  of  fact  whether, 
in  this  particular  case,  appellant  was  entitled  to  the  natural 
easement  above  mentioned.  As  we  understand  the  conten- 
tions of  the  parties,  it  is  claimed,  on  the  part  of  the  appellant, 
that  the  natural  flow  of  water  from  appellant's  land  was  north- 
erly through  the  middle  of  the  northwest  quarter,  and  on  the 
part  of  the  appellees,  that  such  natural  flow  was  northeasterly 
through  the  southeast  corner  of  that  quarter.  Ten  witnesses 
sustained  the  position  of  the  appellant  on  this  question,  and 
eight  witnesses  supported  the  position  of  the  appellees.  There 
was  thus  a  sharp  conflict  between  the  testimony  on  the  one 
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side  and  on  the  other.  The  chancellor  who  tried  the  case  in 
the  court  below  saw  the  witnesses,  and  heard  their  evidence. 
He  came  to  the  conclusion  that,  upon  this  question  of  fact,  the 
merits  of  the  controversy  were  with  appellees.  After  a  careful 
examination  of  the  evidence,  we  are  not  prepared  to  say  that 
the  conclusion  reached  by  the  circuit  judge  is  not  correct. 

The  judgments  of  the  circuit  and  appellate  courts  are  there- 
fore aflSrmed.  

Upper  Land-ownee  has  Easement  to  have  Water  which  falls  upoa 
his  land  flow  off  naturally  upon  the  tract  below:  Boynton  v.  Longley,  3  Am. 
8t.  Rep.  781,  and  note. 

Continuous  Use  or  Easement  dtjrinq  Whole  Time  Prescribed  bt 
Statute  of  Limitations  will  create  prescriptive  right  thereto:  Wright  v. 
Moore,  82  Am.  Dec.  731;  Chollar-Potosi  M.  Co.  v.  Kennedy,  93  Id.  409. 


Wetheeell  v.  Eberle. 

fl23  Illinois,  666.] 

CoNTLicr  of  Jurisdiction.  —  State  Court  has  Jurisdiction  to  Removb 
A  Cloud  from  Plaintiff's  Title  created  by  a  sale  of  his  property 
under  a  judgment  entered  in  one  of  the  national  courts  against  another 
person. 

Suit  to  Quiet  Title  to  Real  Property  or  to  Remove  a  Cloud  there- 
from cannot  be  sustained  in  Illinois  unless  plaintiff  is  in  possession 
thereof,  or  unless  the  lands  are  unimproved  and  unoccupied;  and  a  bill 
which  does  not  aver  that  the  complainant  is  in  possession  of  the  prop* 
erty,  nor  that  it  is  unoccupied,  must  be  dismissed  for  want  of  equity. 

▲ll  Matters  Which  Go  to  the  Jurisdiction  of  a  Court  of  Equity 
may  be  taken  advantage  of  by  demurrer,  whether  epecially  pointed  out 
or  not.     This  defect  may  be  suggested  ore  tenua  on  the  argument. 

James  R.  Mann,  for  the  appellant. 

Jvlius  Goldzier,  for  the  appellee. 

MuLKEY,  J.  Louisa  Eberle  brought  her  bill  in  the  superior 
court  of  Cook  County,  against  the  appellant,  James  W.  Weth- 
crell,  to  remove  an  alleged  cloud  upon  her  title  to  certain  real 
estate,  particularly  described  in  the  bill.  It  appears  from  the 
bill  that  the  property  in  question  originally  belonged  to  ap- 
pellee's father,  from  whom  she  derives  title;  that  after  her  title 
accrued,  it  was  sold  by  A.  M.  Jones,  United  States  marshal, 
under  a  judgment  and  execution  against  her  husband,  to  the 
appellant,  and  that  the  latter  subsequently  received  a  mar- 
shal's deed  therefor,  which  constitutes  the  alleged  cloud  on 
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her  title.  The  court  overruled  a  demurrer  to  the  bill,  and  the 
defendant  declining  to  answer  further,  a  decree  was  entered 
in  conformity  with  the  prayer  thereof,  to  reverse  which  Weth- 
erell prosecutes  this  appeal. 

The  question  presented  by  the  record  for  determination  is 
the  suflSciency  of  the  bill  on  demurrer.  It  is  alleged  in  the  de- 
murrer that  the  plaintiff  is  not  entitled  to  the  relief  prayed, — 
1.  "Because  it  appears  that  said  court  has  no  jurisdiction  in 
regard  to  the  matters  in  said  bill  set  forth,  the  same  relating 
to  the  acts  of  the  United  States  court  and  its  officers";  2. 
"And  because  it  is  not  shown  but  that  complainant  has  an 
adequate  remedy  at  law  by  ejectment."  If  either  of  these 
grounds  of  demurrer  is  well  taken,  the  decree  of  course  will 
have  to  be  reversed. 

As  to  the  first  ground,  we  think  the  law  is  with  appellee. 
Upon  this  branch  of  the  subject,  it  is  urged  that  the  decree, 
under  the  facts  disclosed,  is  an  unwarrantable  interference 
with  legal  proceedings  in  a  federal  court,  the  tendency  of 
which  is  to  bring  about  a  conflict  of  jurisdiction  between  that 
and  the  state  courts;  and  Logan  v.  Lucas,  59  111.  237,  Munson 
V.  Harroun,  34  Id.  422,  85  Am.  Dec.  316,  and  Sproehnle  v. 
Dietrich,  110  111.  202,  are  relied  on  as  sustaining  that  view. 
As  to  the  first  two  cases,  which  are  referred  to  and  commented 
upon  in  the  last,  they  are  clearly  distinguishable  from  the 
present,  and  fall  far  short  of  sustaining  appellant's  position. 
The  last  case,  which  goes  to  the  very  verge  of  the  law  in  that 
direction,  does  not,  in  our  opinion,  go  to  the  extent  claimed,  and 
there  is  a  marked  distinction  between  it  and  the  present  case. 
In  that  case,  the  United  States  marshal,  it  is  true,  had,  as  in 
this,  made  a  sale  of  the  land  under  a  regular  judgment  and 
execution,  and  had  issued  to  the  purchaser  a  certificate  of 
purchase;  but  here  the  similarity  between  the  cases  ceases. 
In  the  Sproehnle  case,  the  marshal  had  yet  another  important 
duty  to  perform  with  respect  to  the  property  if  not  redeemed; 
namely,  to  execute  a  deed  to  the  purchaser,  the  time  for 
redemption  not  having  then  expired.  The  threatened  injury 
was  not  consummated.  The  maturing  title  was  in  fieri  merely, 
and  might  be  defeated  altogether  by  a  redemption  of  the  prop- 
erty. In  the  present  case,  there  is  no  element  of  that  kind. 
Here  not  only  the  United  States  court,  but  all  its  officers,  have 
'  ceased  to  have  any  power,  control,  or  jurisdiction  over  the 
case.  The  time  of  redemption  has  expired,  and  the  marshal's 
deed  has  been  delivered.     Such  being  the  case,  no  ground  is 


576  Wetherell  v.  Eberlb.  [Illinois, 

perceived  for  the  claim  that  the  decree  in  the  case  may  lead 
to  jurisdictional  complications  between  federal  and  state 
courts.  Nor  does  the  present  suit  attempt  to  review,  revise, 
or  interfere  with  the  judgment  or  process  of  the  United  States 
court.  Nor,  indeed,  does  it  question  the  validity,  or  even  the 
regularity,  of  the  sale  under  the  execution.  The  lower  court, 
by  its  decree,  simply  found  that  appellee's  husband,  who  was 
supposed  to  own  the  land  in  question  at  the  time  it  was  levied 
upon  and  sold  by  the  United  States  marshal,  had  no  title  to 
it,  and  that  consequently  nothing  passed  by  the  marshal's 
deed.  The  question  as  to  the  validity  of  his  title  was  not  be- 
fore the  United  States  court,  and  consequently  it  could  not 
have  been  passed  upon  by  that  court.  There  was  clearly  no 
objection  to  the  bill  on  this  ground. 

Coming  now  to  the  other  alleged  cause  of  demurrer,  namely, 
that  "it  is  not  shown  but  that  complainant  has  an  adequate 
remedy  at  law,  by  ejectment,"  that  presents  a  much  more 
serious  question.  It  is  said  in  Hardin  v.  Jones,  86  111.  313: 
"  There  are  only  two  cases  under  our  law  in  which  a  party  may 
file  a  bill  to  quiet  title,  or  to  remove  a  cloud  from  the  title 
to  real  property:  1.  When  he  is  in  possession  of  the  lands; 
2.  When  he  claims  to  be  the  owner,  and  the  lands  in  contro- 
versy are  unimproved  and  unoccupied."  This  is  conceded  to 
be  a  correct  statement  of  the  law.  In  the  present  case,  it  is 
neither  averred  that  the  complainant  was  in  possession  of  the 
lands,  nor  that  they  were  unimproved  and  unoccupied.  The 
bill,  therefore,  was  bad  in  substance.  The  defect  in  it,  as  is 
clearly  shown  by  the  case  cited,  went  to  the  jurisdiction  of  the 
court,  in  the  limited  sense  in  which  that  term  is  often  used  in 
equity.  This,  also,  is  admitted.  But  it  is  claimed  that  the 
defect  in  the  bill  is  not  pointed  out  in  the  demurrer,  and  that 
therefore  the  point  is  waived.  This  position,  even  conceding 
the  fact  to  be  as  claimed,  is  not  tenable.  All  matters  which 
go  to  the  jurisdiction  of  the  court  may  be  taken  advantage  of 
by  demurrer,  whether  specially  pointed  out  in  the  demurrer  or 
not,  for  whenever  it  apears  that  the  case  made  by  the  bill  is 
not  brought  within  the  class  of  cases  in  which  courts  of  equity 
assume  the  power  to  hear  and  determine,  it  shows,  in  the 
technical  sense  of  the  expression,  "there  is  no  equity  in 
the  bill" J  and  this  defect  may  be  pointed  out  ore  tenus  on 
the  argument:  1  Daniell's  Chancery  Practice,  608,  656,  658, 
and  notes.  Indeed,  this  doctrine  is  so  elementary  in  its  char- 
acter, and  has  been  so  often  recognized  by  this  court,  that  it 
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does  not  require  argument  or  authority  for  its  support:  Oags 
V.  Abbott,  99  111.  366;  Gage  v.  Gnffin,  103  Id.  41. 

But  the  claim  that  the  defect  in  the  bill  is  not  pointed  out 
in  the  demurrer  is  not  justified  by  the  facts.  The  demurrer 
alleges  that  "it  appears  that  said  court  has  no  jurisdiction  in 
regard  to  the  matters  in  said  bill  set  forth,  ....  because  it 
is  not  shown  but  that  complainant  has  an  adequate  remedy  at 
law,  by  ejectment."  In  view  of  this  distinct  allegation  in  the 
demurrer,  it  is  diflficult  to  conceive  what  more  was  wanted  to 
call  attention  to  the  fact  that  there  was  no  averment  in  the 
bill  that  the  complainant  was  in  possession  of  the  premises,  or 
that  they  were  vacant  and  unoccupied.  We  are  clearly  of 
opinion  the  demurrer  to  the  bill  should  have  been  sustained. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 
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li«irn«JCTioN  HUST  BE  Taken  as  an  Entirety,  and  in  connection  with  the 
others  of  the  series  referring  to  the  same  subject  and  immediately  con- 
nected with  it;  and  if,  when  so  taken  together,  such  instructions  ex- 
press the  law,  they  afford  no  just  ground  of  complaint,  even  though  an 
isolated  and  detached  clause  is,  in  itself,  an  inaccurate  or  incomplete 
statement  of  the  law. 

Emplutee  Who  Continues  in  Service  of  his  Employer  aster  Notice 
or  Defect  Augmenting  Danger  of  the  service  assumes  the  risk  aa  in- 
creased by  the  defect,  even  though  he  may  object  or  complain,  unless  he 
is  induced  to  continue  by  an  express  or  implied  promise  of  the  master  to 
remove  the  cause  that  augments  the  danger. 

Ijt  Employee's  Service  cannot  be  Continued  wrmouT  Constant  and 
Immediate  Danger,  which  is  so  great  that  a  reasonably  prudent  man 
would  not  assume  it,  and  its  character  as  well  as  the  danger  itself  are 
fully  known  to  the  employee,  he  assumes  the  risk  if  he  continues  in  the 
service,  although  his  employer  had  promised  to  remedy  the  defect, 

Keolioence,  when  not  a  Question  of  Fact.  —  Where  there  is  no  con- 
flict of  testimony,  the  court  must  necessarily  decide  the  legal  effect 
of  the  testimony  in  the  record.  In  doing  this,  there  is  no  departure 
from  the  long-settled  rule  that  the  evidence  will  not  be  weighed  by  this 
court. 

/.  T.  Dye,  for  the  appellant. 

S.  M.  Shepard,  J.  B.  Elam,  and  C.  Martindale,  for  the  ap- 
pellee. 

Elliott,  J.  Stated  in  a  condensed  form,  the  material  alle- 
gations of  the  complaint  are  these:  The  appellant  maintained 
a  freight-yard  near  the  city  of  Indianapolis,  in  which  there 
were  many  tracks  and  switches  used  for  handling  locomotives 
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and  cars.  On  the  fifteenth  day  of  October,  1882,  the  appellee 
was  in  the  service  of  the  appellant  as  a  night  watchman. 
His  duties  as  such  watchman  were  to  go  about  and  over  the 
yard  at  all  hours  of  the  night,  and  look  after  the  property 
of  his  employer,  and  to  wake  up  at  the  proper  time  its  em- 
ployees. The  appellant  knew  that  it  was  necessary  that  the 
watchman  should  be  provided  with  a  light  in  order  that  he 
might  properly  discharge  his  duties,  and  at  the  same  time 
protect  himself  from  danger;  yet  the  appellant  refused  to  pro- 
vide a  light.  A  day  or  two  after  the  appellee  had  been  so 
employed,  he  notified  his  employer  that  it  was  necessary  for 
him  to  have  a  light  in  order  to  discharge  his  duties  and  to 
protect  himself.  His  employer  promised  to  procure  a  light 
for  him  in  a  short  time,  and  requested  him  to  continue  in  the 
performance  of  his  duties.  Relying  on  this  promise,  he  did 
continue  in  the  appellant's  service,  but  the  light  was  not  pro- 
vided as  promised.  On  the  night  of  November  1,  1882,  he 
was  injured,  without  any  fault  on  his  part,  while  in  the  dis- 
charge of  his  duties,  and  his  injury  was  caused  by  the  wrong 
and  negligence  of  the  appellant  in  failing  to  provide  him  with 
a  lantern. 

The  fourth  instruction  given  by  the  court  reads  thus:  "  The 
general  rule  is,  that  when  a  servant,  before  he  enters  the  ser- 
vice, knows  it  to  be  hazardous,  or  voluntarily  continues  his 
service,  without  objection  or  complaint,  when  he  has  such 
knowledge,  he  is  presumed  to  contract  with  reference  to  the 
state  of  things  as  they  are  known  to  him,  and  if  knows  that 
the  continuance  of  such  service  exposes  him  to  constant  and 
certain  danger,  the  servant  in  such  cases  takes  the  risks  upon 
himself,  and  in  case  he  suffers  injury  thereby,  he  waives  all 
claims  for  damages  against  his  master  for  such  injury.  As 
has  been  said  in  argument,  the  master  is  not  required  to  take 
better  care  of  his  servant  than  he  takes  of  himself." 

Appellant's  counsel  dissects  this  instruction,  and  seizing  on 
the  words  "without  objection  or  complaint,"  assails  it  as 
erroneous. 

This  course  cannot  be  successfully  pursued.  The  instruc- 
tion must  be  taken  in  connection  with  the  others  of  the  series, 
arid  cannot  be  considered  as  standing  alone.  An  instruction 
is  not  to  be  judged  by  taking  mere  fragments  dislocated  from 
,  their  proper  connections,  nor  is  one  instruction  to  be  taken  as 
complete  in  itself.  This  instruction  must,  as  is  well  settled, 
be  taken  as  an  entirety,  and  in  connection  with  the  others 
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referring  to  the  same  subject  and  immediately  connected  with 
it:  City  of  Indianapolis  v.  Gaaton,  58  Ind.  224;  Deig  v.  More- 
head,  110  Id.  451. 

We  must,  therefore,  take  the  fourth  instruction  in  connec- 
tion ^^ith  that  bearing  upon  the  same  subject,  which  is  as 
follows:  — 

"  6.  To  the  general  rule  I  have  announced  in  relation  to  a 
servant  who,  with  a  knowledge  of  the  dangers  of  the  service, 
continues  in  it,  there  is  at  least  this  exception,  that  if  a  ser- 
vant knows  that  his  service  is  dangerous,  and  that  he  has  not 
been  provided  with  proper  means  or  implements  for  the  rea- 
sonably safe  performance  of  the  duties  of  his  employment, 
and  makes  complaint  to  his  master,  who  promises  that  suit- 
able and  proper  implements  shall  be  provided  him  to  render 
his  service  less  dangerous,  then  such  servant  may  continue  in 
the  service  a  reasonable  time,  and  may  recover  for  an  injury 
sustained  by  him  within  such  time,  if,  on  account  of  the  mas- 
ter's negligence  in  failing  to  supply  the  means  of  avoiding 
danger,  the  injury  results;  provided  such  servant  at  the  time 
of  the  injury  was  not  guilty  of  any  negligence  which  contrib- 
uted to  produce  the  injury.  His  care  must  be  also  propor- 
tioned to  the  danger;  when  the  one  is  increased,  the  other  must 
be  also.  Yet  all  that  is  required  is  ordinary  care  under  the 
circumstances  of  the  case.  And  you  must  determine  from  the 
evidence  in  the  case  what  would  be  a  reasonable  tioe  within 
which  he  might  continue  in  the  master's  service  under  said 
promise,  if  any  was  made,  and  also  what  would  be  ordinary 
care, — that  is,  such  care  as  an  ordinarily  prudent  and  cau- 
tious person  would  exercise  under  the  circumstances  of  the  case. 
The  want  of  such  care  is  what  the  law  terms  negligence." 

If  these  instructions,  taken  together,  express  the  law,  then 
the  appellant  has  no  just  cause  of  complaint,  even  though  the 
isolated  clause  which  counsel  detaches  and  assails  should  in 
itself  be  regarded  as  an  inaccurate  statement  of  the  law.  Our 
conclusion  is,  that  when  the  instructions  are  so  taken  they  ex- 
press the  law  as  favorably  to  the  appellant  as  it  had  a  right 
to  ask. 

The  first  of  these  instructions  does  not  assert  that  those  em- 
ployees who  continue  in  the  master's  service,  "without  objec- 
tion or  complaint,"  do  not  assume  the  usual  risks  of  the  service. 
It  simply  asserts  that  all  who  do  continue  ''without  objection 
or  complaint"  do  assume  the  risks  incident  to  the  service; 
but  it  by  no  means  asserts  that  those  who  do  complain  and 
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object  do  not  also  assume  those  risks.  Possibly,  the  instruc- 
tion standing  alone  may  be  incomplete,  but  it  cannot  be  justly 
eaid  to  be  erroneous,  since  it  may  be  true  that  all  who  con- 
tinue in  a  service  without  objection  do  assume  the  risks  as 
well  as  those  who  do  make  objections.  But,  however  this  may 
be,  it  is  sufficiently  evident  that  the  fourth  instruction  is  made 
complete  by  the  sixth,  and  there  is,  therefore,  no  available 
error. 

The  next  step  takes  us  into  a  field  of  stubborn  conflict. 
There  are  authorities  holding  that,  where  the  employee  ob- 
jects to  the  safety  of  the  appliances  furnished  him,  the  em- 
ployer is  liable  if  the  employee  is  injured  while  in  the 
employer's  service,  and  within  a  reasonable  time  after  urging 
the  objection:  Union  Mfg.  Co.  v.  Morrissey,  22  Am.  Law  Reg. 
674;  Thorpe  v.  Missouri  Pacific  R'y  Co.,  89  Mo.  650;  58  Am. 
Rep.  120;  2  Thompson  on  Negligence,  1009. 

A  careful  examination  of  the  other  authorities  relied  on  by 
appellee's  counsel  has  satisfied  us  that  they  do  not  decide  all 
that  it  is  asserted  that  they  do. 

In  Holmes  v.  Clarke,  6  Hurl.  &  N.  349,  the  master  neglected 
to  fence  a  dangerous  place,  as  an  act  of  Parliament  required 
him  to  do,  and  a  servant  was  awarded  a  recovery  for  injuries 
caused  by  this  negligence.  Leaving  out  of  consideration  the 
element  introduced  by  the  positive  legislation,  although  it  is 
by  no  means  clear  that  the  act  of  Parliament  did  not  exert  an 
important  influence,  we  yet  conclude  that  the  case  does  not 
sustain  appellee's  position:  Wabash  etc.  R'y  Co.  v.  Locke,  112 
Ind.  404;  2  Am.  St.  Rep.  193. 

This  conclusion  we  rest  upon  these  words  of  the  opinion  in 
the  case  cited  by  counsel:  "Where  machinery  is  required  by 
an  act  of  Parliament  to  be  protected,  so  as  to  guard  against 
danger  to  persons  working  it,  if  a  servant  enters  into  the  em- 
ployment when  the  machinery  is  in  a  state  of  safety,  and 
continues  in  the  service  after  it  has  become  dangerous  in  con- 
sequence of  the  protection  being  decayed  or  withdrawn,  but 
complains  of  the  want  of  protection,  and  the  master  promises 
to  restore  it,  but  fails  to  do  so,  we  think  he  is  guilty  of  negli- 
gence, and  that  if  any  accident  occurs  to  the  servant  ho  is 
-responsible."  The  promise  of  the  master  formed,  it  is  obvi- 
ous, an  important  factor  in  the  case,  and  exerted  a  controlling 
influence  on  the  judgment  of  the  court. 

There  are  some  expressions  in  Greene  v.  Minneapolis  etc.  R'y 
Co.,  31  Minn.  248,  47  Am.  Rep.  785,  that  seem  to  support  the 
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appellee's  contention,  but  the  ultimate  decision  is  against 
him.  It  was  there  said:  "If  the  emergencies  of  a  master's 
business  require  him  temporarily  to  use  defective  machinery, 
we  fail  to  see  what  right  he  has  in  law  or  natural  justice  to  in- 
sist that  it  shall  be  done  at  the  risk  of  the  servant  and  not  his 
own,  when,  notwithstanding  the  servant's  objection  to  the  con- 
dition of  the  machinery,  he  has  requested  or  induced  him  to 
continue  its  use  under  a  promise  thereafter  to  repair  it."  At 
another  place,  the  court,  in  speaking  of  the  general  rule,  as- 
serts that  the  master  is  liable  where  the  servant  gives  notice 
of  the  defects  and  the  master  "  thereupon  promises  that  they 
shall  be  remedied." 

The  utmost  that  can  be  deduced  from  the  case  under  im- 
mediate mention  is,  that  the  servant  may  continue  in  the 
service  a  reasonable  time  after  the  promise  to  make  the  ma- 
chinery or  appliances  safe,  and  that  if  he  is  injured  within 
that  time  he  may  maintain  an  action. 

The  cases  of  Kroy  v.  Chicago  etc.  R.  R.  Co.,  32  Iowa,  357, 
Greenleaf  v.  Dubuque  etc.  R.  R.  Co.,  33  Id.  52,  Muldowney  v. 
Illinois  Central  R.  R.  Co.,  39  Id.  615,  Lumley  v.  Caswell,  47  Id. 
159,  and  Way  v.  Illinois  Central  R.  R.  Co.,  40  Id.  341,  do  not, 
as  we  understand  them,  go  further  than  to  hold  that  the  mas- 
ter is  not  liable  where  the  servant  continues  in  his  service  with 
notice  of  its  danger,  unless  he  has  induced  the  servant  to  do 
60  by  an  express  or  implied  promise.  In  Way  v.  Illinois  Cen- 
tral R.  R.  Co.,  supra,  it  was  held  error  to  refuse  an  instruction 
containing  this  clause:  "If  a  brakeman  on  a  railroad  knows 
that  the  materials  with  which  he  works  are  defective,  and  con- 
tinues his  work  without  objecting,  and  without  being  induced 
by  his  master  to  believe  that  a  change  will  be  made,  ho  is 
deemed  to  have  assumed  the  risks  of  such  defects."  This,  wo 
think,  implies  that  there  must  be  a  promise  either  in  express 
words,  or  arising  by  fair  implication  from  the  conduct  of  the 
master.  Going  back  to  the  case  of  Kroy  v.  Chicago  etc.  R.  R. 
Co.,  supra,  we  find  the  principle  upon  which  the  subsequent 
decisions  rest,  for  they  are  all  built  upon  that  case.  It  was 
there  said:  "Another  important  modification  of  the  liability  of 
a  master  for  an  injury  to  an  employee,  which  is  sustained  by 
an  almost  unbroken  current  of  authority  in  this  country  and 
in  England,  is,  that  if  a  servant  knows  that  a  fellow-servant 
is  habitually  negligent,  or  that  the  materials  with  which  he 
works  are  defective,  and  continues  his  work  without  objecting, 
and  without  being  induced  by  his  master  to  believe  that  a 
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change  will  be  made,  he  is  deemed  to  have  assumed  the  risk 
of  such  defects."  This  ruling  certainly  does  not  sustain  the 
appellee's  contention  that  if  an  objection  and  protest  are  made 
the  master  becomes  liable.  The  case  of  Snow  v.  Houaatonic 
R.  R.  Co.,  8  Allen,  441,  85  Am.  Dec.  720,  cannot  be  regarded 
as  in  point  upon  this  question,  nor  can  the  case  of  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181,  for  both  of  these  cases  simply  af- 
firm the  general  rule  that  it  is  the  duty  of  the  master  to  pro- 
vide his  servants  with  a  safe  working-place  and  with  safe 
machinery  and  appliances. 

In  Patterson  v.  Pittsburgh  etc.  R.  R.  Co.,  76  Pa.  St.  389,  18 
Am.  Rep.  412,  there  was  an  express  promise  on  the  part  of 
the  master,  and  that  fact  gives  a  controlling  force  to  the  de- 
cision there  made.  We  are  referred  to  Dr.  Wharton's  state- 
ment that  "  in  this  country  the  exception  has  been  still  further 
extended,  and  we  have  gone  so  far  as  to  hold  that  a  servant 
does  not,  by  remaining  in  his  master's  employ,  with  knowl- 
edge of  defects  in  machinery  he  is  obliged  to  use,  assume  the 
risks  attendant  on  the  use  of  such  machinery,  if  he  has  noti- 
fied the  employer  of  such  defects,  or  protested  against  them, 
in  such  a  way  as  to  induce  a  confidence  that  they  will  be  rem- 
edied": Wharton  on  Negligence,  1st  ed.,  sec.  221. 

If  it  were  conceded  that  this  is  a  correct  statement  of  the 
law,  still  it  would  not  supply  a  premise  for  the  conclusion  that 
an  objection  or  protest  exempts  the  servant  from  the  general 
rule  that  he  assumes  the  risk,  for  it  is  implied  that  something 
must  be  done  by  the  master  to  induce  the  belief  that  the  de- 
fect will  be  remedied,  and  it  is  difiBcult  to  conceive  what  other 
thing  than  a  promise,  express  or  implied,  can  be  regarded  as 
BuflScient  to  induce  such  a  belief.  We  find,  on  examining  the 
later  edition  of  Dr.  Wharton's  book,  that  he  adds  to  what  is 
copied  from  the  earlier  edition  by  counsel  these  words:  "Such 
confidence  being  based  on  the  master's  engagements,  either 
express  or  implied,"  and  modifies  the  statement  in  other  re- 
spects: Wharton  on  Negligence,  2d  ed.,  sec.  220. 

This  author  is,  indeed,  inclined  to  condemn  the  exception  to 
the  general  rule,  even  as  he  states  it,  for  he  says:  "The  only 
ground  on  which  the  exception  before  us  can  be  justified  is, 
that  in  the  ordinary  course  of  events  the  employee,  supposing 
the  employer  has  righted  matters,  goes  on  with  his  work  with- 
out noticing  the  continuance  of  the  defect.  But  this  reasoning 
does  not  apply,  as  we  have  seen,  to  cases  where  the  employee 
Bees  that  the  defect  has  not  been  remedied,  and  yet  intelli- 
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gently  and  deliberately  continues  to  expose  himself  to  it": 
Wharton  on  Negligence,  2d  ed.,  sec.  220. 

The  rule  which  we  regard  as  sound  in  principle  and  sup- 
ported by  authority  may  be  thus  expressed:  the  employee 
who  continues  in  the  service  of  his  employer,  after  notice  of 
a  defect  augmenting  the  danger  of  the  service,  assumes  the 
risk  as  increased  by  the  defect,  unless  the  master  expressly 
or  impliedly  promises  to  remedy  the  defect.  The  promise  of 
the  master  is  the  basis  of  the  exception.  If  the  promise  be 
absent,  the  exception  cannot  exist.  In  support  of  our  conclu- 
sion, we  refer  to  these  authorities:  Russell  v.  Tillotson,  140 
Mass.  201;  Linch  v.  Sagamore  Mfg.  Co.,  143  Id.  206;  Hait  Y.Nay, 
144  Id.  186;  Buzzell  v.  Laconia  Mfg.  Co.,  48  Me.  113;  77  Am. 
Dec.  212,  218,  and  authorities  in  note;  Galveston  etc.  R.  R.  Co. 
V.  Drew,  59  Tex.  10;  46  Am.  Rep.  261;  Webber  v.  Piper,  38  Hun, 
853;  Pennsylvania  Co.  v.  Lynch,  90  111.  333;  Wood  on  Master 
and  Servant,  21;  Beach  on  Contributory  Negligence,  372. 

The  rule  absolving  the  servant  from  the  assumption  of 
risks  is  an  exception  to  the  general  rule,  for  the  general  rule 
is,  that  the  servant  does  assume  all  the  ordinary  risks  of  the 
service  he  enters.  There  must,  therefore,  be  some  ground 
for  the  exception,  and  the  only  solid  ground  that  can  be  found 
is  the  inducement  held  out  by  the  agreement  of  the  master. 
If  this  be  not  so,  then  an  employee  at  his  first  entrance  into 
eervice  might  object  and  protest,  and  successfully  claim  that 
he  was  exempt  from  the  perils  of  the  service.  Or,  if  our 
theory  be  not  sound,  a  mere  complaint  or  objection  might,  in 
effect,  overturn  the  general  rule,  and  this  would  result  in 
confusion  and  uncertainty.  We  can  see  no  way  to  hold  that 
the  servant  is  exempt  from  the  known  risks  of  his  service 
where  there  is  no  express  or  implied  contract  on  the  part  of 
the  master,  without  completely  nullifying  the  general  rule. 
The  servant  is  at  liberty  to  quit  the  service,  and  if  he  re- 
mains after  knowledge  of  its  danger,  he  assumes  the  risks, 
even  though  he  may  object  or  complain,  unless  he  is  induced 
to  continue  by  a  promise  of  the  master  to  remove  the  cause 
that  augments  the  danger;  since,  if  this  be  not  true,  it  must 
be  true  that  any  objection  or  complaint  made  at  any  time  will 
absolve  him  from  the  risk,  and  this  conclusion  cannot  be  sus- 
tained. As  the  exception  concedes  and  tries  the  general  rule, 
it  cannot  be  allowed  to  destroy  it,  for  if  it  were  allowed  to  do 
this,  it  would  cease  to  be  an  exception:  Sweeney  v.  Berlin  etc. 
Co,,  101  N.  Y.  520;  54  Am.  Rep.  722. 
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The  evidence  in  this  case,  as  counsel  concede,  shows  that 
a  lantern  was  essential  to  the  service  the  appellee  undertook 
to  perform;  that,  as  the  appellee  knew,  without  the  lantern 
the  act  which  he  was  engaged  in  performing  subjected  him 
to  great  danger,  and  he  was  injured  while  attempting  to  per- 
form it.  Nor  does  the  counsel  for  the  appellant,  as  we  under- 
stand his  argument,  contend  that  it  was  not  the  duty  of  the 
company  to  provide  the  lantern,  nor  does  he  question  the 
authority  of  the  person  to  whom  the  appellee  made  application 
for  one  to  act  for  the  company  in  such  cases.  The  central 
position  assumed  is,  that  the  evidence  does  not  show  any 
promise.  This  is  the  question  presented  to  us,  and  the  ques- 
tion to  which  we  at  this  point  limit  our  decision.  We  are, 
therefore,  required  to  determine  whether  there  is  evidence 
fairly  supporting  the  verdict  on  this  subject,  and  in  doing  so 
we  must  take  that  which  the  jury  deemed  credible  and  trust- 
worthy: Julian  V.  Western  Union  Tel.  Co.,  98  Ind.  327. 

We  cannot  sustain  the  verdict,  unless  we  find  in  the  record 
evidence  tending  to  prove  that  a  promise  to  remedy  the  cause 
of  the  augmented  danger  of  the  service  was  made  by  the  ap- 
pellant, and  that  this  promise  induced  the  appellee  to  remain 
in  the  service  after  he  acquired  knowledge  of  the  increased 
peril  caused  by  his  employer's  failure  to  furnish  him  with  a 
lantern.  Two  things  must  concur:  the  promise,  express  or 
implied;  and  the  inducement  created  by  it.  If  either  be  ab- 
sent, the  case  fails.  If  no  reliance  was  placed  on  the  promise, 
there  could  not  have  been  an  inducement  influencing  the 
appellee  to  continue  in  the  service  with  knowledge  of  its 
increased  danger;  and  if  no  promise  was  made,  the  case  is  still 
stronger  against  the  appellee,  for  in  that  event  there  could  be 
no  possible  ground  for  the  position  that  the  employer  induced 
him  to  continue  in  the  service. 

The  appellee's  argument  on  the  point  under  discussion  is, 
that  the  evidence  shows  "three  conversations  between  the  ser- 
vant and  his  master's  agent;  the  first  two  being  friendly,  and 
resulting  in  each  case  in  a  distinct  promise  to  furnish  the 
lantern.  The  third  was  due  to  the  neglect  of  the  master  and 
the,  persistence  of  the  servant,  and  was  characterized  by  some 
angry  words,  but  there  was  no  withdrawal  of  the  promises  be- 
fore made, — nothing  but  an  angry,  petulant  remark  indi- 
"cating  at  most  that  the  fulfillment  of  the  promise  might  be 
delayed.  That  the  servant  continued  in  the  service  with  the 
expectation  that  the  master  would  do  his  duty,  and  looked 
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every  night  for  the  fulfillment  of  the  promise.  That  he  was 
sent  by  the  agent  of  the  master  to  do  the  particular  service  in 
which  he  was  injured,  and  that  he  was  doing  his  best  to  see 
the  location  of  moving  cars,  and  could  have  done  so  with  a 
light,  but  having  none,  was  misled  as  to  the  track  the  mov- 
ing cars  were  on,  from  having  just  seen  a  train  being  made  up 
on  track  No.  3,  and  was  thus  injured  by  a  sudden  jar  from  a 
car  on  track  No.  2,  which  he  did  not  expect,  and  had  no 
reason  to  anticipate,  and  against  which  he  had  taken  no  pre- 
caution." 

In  substance,  the  argument  of  the  appellant  is  this:  "  In- 
stead of  a  promise  to  furnish  a  lantern,  there  was  a  quarrel,  in 
which  defendant's  agent  accused  plaintiff  of  carrying  off  the 
lantern,  and  told  him  he  would  be  lucky  if  he  got  another  in 
a  month.  There  was  no  promise  at  all.  This  was  the  last 
conversation  upon  the  subject.  There  was  no  request  that 
plaintiff  should  remain  in  defendant's  service  till  a  lantern 
should  be  furnished.  The  plaintiff  emphatically  swears  that 
defendant's  agent  did  not  lead  him  to  believe  he  would  get  a 
lantern  short  of  a  month,  and  that  he  went  to  work  without 
any  expectation  that  Howells,  the  defendant's  agent,  would 
get  him  a  lantern  in  less  than  a  month,  and  in  this  same  con- 
versation he  threatened  to  lamm  the  agent  because  '  it  looked 
like  he  did  not  care  for  plaintiff's  safety.'  Now,  if  there  had 
been  a  promise  to  furnish  a  lantern  at  the  end  of  thirty  days, 
that  would  not  relieve  plaintiff  from  the  risk  incurred  by 
working  without  a  lantern  for  that  thirty  days,  when,  as  he 
says,  he  had  no  expectation  that  a  lantern  would  be  fur- 
nished." 

It  is  true,  as  appellee's  counsel  aflfirm,  that  there  were  three 
conversations,  and  that  in  two  of  them  a  promise  was  made; 
but  it  is  also  true  that  the  appellee,  finding  that  the  promise 
was  not  kept,  entered  complaint,  and  was  told  in  the  last  con- 
versation that  he  would  be  lucky  if  he  got  a  lantern  in  a 
month.  It  is  likewise  true  that  the  appellee  did  not,  after  the 
last  conversation,  rely  on  the  promise  previously  made,  for  he 
testified  that  he  did  not  expect  to  be  supplied  with  a  lantern. 
This  is  his  own  testimony:  ''After  I  had  asked  him  for  the 
lantern  twice,  and  then  left  orders  twice,  I  went  over  early  to 
see  him  myself,  and  told  him  it  was  dangerous, — it  was  a 
dangerous  place  to  be  without  a  lantern, — and  it  seemed  like 
it  made  him  out  of  humor,  and  he  said:  'You  may  think 
yourself  well  off  if  you  get  a  lantern  in  a  month,'  and  then  I 
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did  not  say  anything  more  to  him  about  it.  That  was  two 
weeks  before  I  was  hurt  that  I  asked  Mr.  Howells  for  the  last 
time  for  a  lantern.  Well,  when  he  would  not  get  me  a  lan- 
tern, and  when  he  spoke  the  way  he  did,  I  got  a  little  excited, 
and  when  I  get  excited  I  will  say  what  I  please.  He  said  the 
men  need  not  be  carrying  their  lanterns  off;  they  were  all 
charged  up  to  them.  I  told  him  I  had  not  lost  my  lantern, 
and  had  not  carried  it  off,  but  put  it  into  the  box,  and  that  if 
he  would  have  a  box  for  the  night  men  and  a  box  for  the  day 
men  they  might  save  their  lamps.  It  was  in  this  same  con- 
versation that  he  told  me  I  would  be  lucky  if  I  got  another 
lantern  in  a  month.  It  was  after  that  I  had  a  rough  talk 
with  him,  because  he  had  insulted  me  there,  because  it  looked 
like  he  did  not  care  for  my  safety."  In  answer  to  this  ques- 
tion: "He  did  not  lead  you  to  expect  that  he  was  going  to  get 
a  lantern  for  you  short  of  a  month  in  that  conversation,  did 
he?"  the  appellee  said:  "No,  sir."  He  was  also  asked  this 
question:  "And  you  went  on  to  work  in  the  yard  without  a 
lantern,  and  without  any  expectation  that  Howells  would  get 
a  lantern  for  you  within  a  month,  did  you  not?"  and  his  an- 
swer was,  "Yes,  sir." 

The  appellee  also  testified  that  Howells  was  the  only  man 
he  ever  asked  for  a  lantern,  and  thus  narrates  one  of  the  first 
conversations:  "I  told  him  I  had  been  pretty  nearly  killed 
down  in  the  yard  once  without  a  lamp,  and  I  did  not  want  to 
be  killed  by  neglect  of  having  the  lamp  there;  then  I  got  a 
little  out  of  fix  because  he  did  n't  furnish  me  a  lamp,  and  I 
told  him  I  had  pretty  nearly  got  killed  in  that  yard  by  being 
struck  by  a  car,  and  all  that;  that  is  what  I  said,  and  then 
he  promised  to  get  me  a  lamp." 

After  the  most  careful  study  we  find  ourselves  unable  to 
resist  the  conclusion  that  the  verdict  cannot  be  sustained. 
We  are  constrained  to  hold  that  the  appellee  was  not  induced 
to  remain  in  the  appellant's  service  by  any  promise,  express 
or  implied.  On  the  contrary,  the  clear  and  irresistible  in- 
ference from  the  evidence  is,  that  the  promise  was  withdrawn, 
and  that  the  appellee  continued  in  the  service,  knowing  its 
great  danger,  without  any  promise  that  the  lantern,  or  lamp, 
required  to  make  it  safe,  would  be  provided.  He  himself 
Bays  that  "he  went  on  with  the  work  without  any  expectation 
that  Howells  would  get  a  lantern  "  for  him  within  a  month. 
This  shows  the  construction  put  by  the  appellee  upon  the 
words  of  Howells,  and  it  is  the  only  natural  and  reasonable 
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construction  that  those  words  will  bear.  With  this,  the  ap- 
pellee's own  testimony,  before  us,  we  can  see  no  other  course 
consistent  with  duty  open  to  us  save  that  which  leads  to  a 
reversal  of  the  judgment.  We  must  aflSrm  that  an  employee, 
who  continues  in  the  employer's  service  after  he  has  acquired 
knowledge  of  its  great  and  immediate  dangers,  assumes  the 
risk,  unless  he  is  induced  to  continue  in  the  service  by  a 
promise,  express  or  implied. 

We  do  not  depart  from  the  rule  that  an  employer  is  bound 
to  use  ordinary  care  to  provide  a  safe  working-place  and  safe 
appliances  for  his  employees;  but  we  do  hold  that  the  rule 
cannot  apply  to  such  a  case  as  this.  The  rule  itself  we  re- 
gard as  firmly  settled:  Indiana  Car  Co.  v.  Parker,  supra; 
Knieger  v.  Louisville  etc.  R'y  Co.,  Ill  Ind.  51;  Pennsylvania 
Co.  V.  Whitcomb,  111  Id.  212. 

It  is  the  application  of  the  rule  as  made  by  the  appellee, 
and  not  the  principle  it  asserts,  that  we  deny.  The  rule  as- 
serts that  the  machinery  and  appliances  must  be  kept  safe  as 
against  those  who  do  not  know  of  their  unsafe  condition,  but 
does  not  apply  to  those  who  know  of  their  unsafe  condition, 
and  still  continues  in  the  service  without  being  induced  to  do 
BO  by  the  employer's  promise. 

The  employee  has  a  right,  until  he  acquires  knowledge  of 
danger,  or  by  reasonable  care  might  acquire  such  knowledge, 
to  act  upon  the  assumption  that  his  employer  will  use  ordi- 
nary care  to  provide  safe  appliances;  but  when  he  becomes 
fully  informed  of  the  danger,  he  can  no  longer  act  upon  this 
assumption.  Knowledge  on  his  part  puts  an  end  to  his  right 
to  assume  that  the  master  has  done  his  duty.  It  is  manifest 
that  one  who  knows  that  a  duty  has  not  been  performed  can- 
not reasonably  assert  that  he  acted  upon  the  assumption  that 
it  had  been  performed.  The  case,  therefore,  falls  within  the 
rule  that  the  employee  assumes  the  risks  of  all  the  dangers 
of  which  he  has  knowledge:  Pennsylvania  Co.  v.  Whilcoinbj 
supra;  Indiana  etc.  R'y  Co.  v.  Dailey,  110  Ind.  75;  Lake  Shore 
etc.  R'y  Co.  v.  Stupak,  108  Id.  1;  Umback  v.  Lake  Shore  etc.  IVy 
Co.,  83  Id.  191. 

Where  there  is  a  promise  to  repair  which  induces  the  em- 
ployee to  continue  in  the  service,  then,  doubtless,  he  may,  for 
a  reasonable  length  of  time,  rely  on  the  promise  and  continue 
in  the  service,  unless  the  danger  of  continuance,  without  a 
removal  of  the  cause  of  it,  is  so  great  that  a  reasonably  prudent 
man  would  not  assume  it:    Hough  v.  Railway  Co.,  100  U.  S. 
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213;  Loonan  v.  Broclcway,  3  Rob.  (N.  Y.)  74;  Illinois  Cent.  R.  R, 
Co.  V.  Jewell,  46  111.  99;  92  Am.  Dec.  240;  Crichion  v.  Keir,  1 
Ses.  Cas.  S.,  3d  series,  407. 

Some  of  the  cases  go  further,  and  assert  that  the  promise  of 
the  employer  exonerates  the  employee  entirely,  even  though 
the  continuance  in  the  service  is  known  to  him  to  be  con- 
Etantly  and  immediately  dangerous:  Fort  Wayne  etc.  R.  R.  Co. 
V.  Gildersleeve,  33  Mich.  133.  We  are  not  inclined  to  adopt 
this  view.  Our  opinion  is,  that  if  the  service  cannot  be  con- 
tinued without  constant  and  immediate  danger,  and  the  danger 
and  its  character  are  fully  known  to  the  employee,  he  assumes 
the  risk  if  he  continues  in  the  service.  It  is  a  fundamental 
principle  in  this  branch  of  jurisprudence  that  one  who  vol- 
untarily incurs  a  known  and  immediate  danger  is  guilty  of 
contributory  negligence,  and  we  are  unable  to  perceive  why 
a  promise  should  relieve  the  party  injured  through  his  own 
contributory  fault.  If  the  danger  is  not  great  and  constant, 
then  Buch  a  promise  may  well  be  deemed  to  relieve  him;  but 
where  it  is  great  and  immediate,  and  is  of  such  a  nature  that 
a  prudent  man  would  not  voluntarily  incur  it,  a  promise  does 
not  nullify  or  excuse  the  contributory  negligence.  Even  if 
there  be  a  promise  by  the  employer,  the  employee  must  not 
subject  himself  to  a  great  and  evident  danger,  since  this  he 
cannot  do  without  participating  in  the  employer's  fault.  The 
community  have  an  interest  in  such  questions,  and  that  inter- 
est requires  that  all  persons  should  use  ordinary  care  to  pro- 
tect themselves  from  known  and  certain  danger.  A  man  who 
brings  about  his  own  death  or  serious  bodily  injury  sins  against 
the  public  weal.  All  must  use  ordinary  care  to  avoid  known 
and  immediate  danger,  although  it  is  not  the  assumption  of 
every  risk  that  violates  this  rule.  When  the  line  of  danger, 
direct  and  certain,  is  reached,  there  the  citizen  must  stop,  and 
he  cannot  pass  it,  even  upon  the  faith  of  another's  promise,  if 
to  pass  it  requires  a  hazard  that  no  prudent  man  would  incur. 
Proceeding  upon  a  somewhat  different  line  of  reasoning,  other 
courts  have  reached  the  same  conclusion  as  that  to  which  we 
are  led:  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.  240;  14  Am. 
Rep.  598;  Crichton  v.  Keir,  supra;  Couch  v.  Steel,  3  El.  &  B. 
402.  The  general  principle  which  rules  here  is  strongly  illus- 
trated by  the  cases  which  hold  that  a  passenger  cannot  re- 
,  cover  for  an  injury  received  while  acting  in  obedience  to  the 
directions  of  the  conductor  in  whose  charge  he  is,  where  obedi- 
ence leads  to  a  known  danger  which  a  prudent  man  would  not 
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voluntarily  incur:  Lake  Shore  etc.  Ry  Co.  v.  Pinchin,  112 
Ind.  692;  Cincinnati  etc.  R.  E.  Co.  v.  Carper,  112  Id.  26;  2  Am. 
8t.  Rep.  144.  If  the  rule  prevails  in  such  cases,  much  stronger 
is  the  reason  why  it  should  prevail  in  a  case  like  this,  where 
ordinary  care  is  required  of  employer  and  employee  alike; 
while  in  the  class  of  cases  referred  to,  the  highest  degree  of 
practicable  care  is  required  of  the  carrier,  and  only  ordinary 
care  exacted  of  the  passenger. 

It  is  probably  true  that  the  promise  of  the  employer,  when 
relied  on  by  the  employee,  will  rebut  a  presumption  of  con- 
tributory negligence  in  cases  where  the  danger  is  not  great 
and  immediate,  but  this  presumption  yields  whenever  it  ap- 
pears that  the  employee  voluntarily  incurs  a  known  and  im- 
mediate danger  of  so  grave  a  character  that  it  would  deter  a 
reasonably  prudent  man  from  incurring  it. 

In  the  case  before  us,  the  testimony  convincingly  shows  that 
the  appellee  knew  the  danger  he  encountered,  and  it  shows, 
also,  that  it  was  so  great  and  immediate  that  a  prudent  man 
would  not  have  assumed  the  risk  it  created.  It  results  that 
even  if  it  were  conceded  that  there  was  a  promise,  and  a  reli- 
ance on  it,  there  could  be  no  recovery. 

Reluctant  as  we  are  to  set  aside  a  verdict  which  has  passed 
the  scrutiny  of  a  learned  trial  court,  we  cannot  do  otherwise 
in  this  instance. 

Judgment  reversed. 

ON   PETITION   FOR   A   REHEARINQ. 

Elliott,  J.  In  a  very  forcible  and  able  brief,  counsel  for 
the  appellee  contend  that  we  departed  from  the  established 
rule,  and  weighed  the  evidence.     In  this,  counsel  are  in  error. 

We  took  the  evidence  as  we  found  it  in  the  record,  and  de- 
cided, on  the  uncontradicted  evidence,  that  there  could  be  no 
recovery.  The  decision  of  the  case,  in  the  main,  depends  upon 
the  question  whether  there  was  a  promise,  relied  upon  by  the 
appellee,  exonerating  him  from  the  consequences  of  his  negli- 
gence in  remaining  in  the  appellant's  service  after  he  acquired 
full  knowledge  of  its  dangers.  We  have  held  in  many  cases 
that  where  the  evidence  fails  to  make  out  a  case,  the  judgment 
will  be  reversed:  City  of  Warsaw  v.  Dunlap,  112  Ind.  576;  Cin- 
cinnati etc.  R'y  Co.  v.  Long,  112  Id.  166;  Jiiley  v.  Boyer,  76  Id. 
152;  Pittsburgh  etc.  R'y  Co.  v.  Morton,  61  Id.  539;  28  Am.  Rep. 
682;  Roe  v.  Cronkhite,  55  Ind.  183;  Ray  v.  Dunn,  38  Id.  230; 
Crossley  v.  O'Brien,  24  Id.  325;  87  Am.  Dec.  329. 
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Where,  as  here,  there  is  only  one  witness  upon  a  pivotal 
point,  it  is  our  duty  to  apply  the  law  to  his  testimony,  and  if, 
under  the  law,  the  testimony  is  not  sufficient  to  sustain  a  re- 
covery, so  adjudge.  Where  there  is  no  conflict  of  testimony, 
the  court  must  necessarily  decide  the  legal  effect  of  the  testi- 
mony in  the  record.  In  doing  this  there  is  no  departure  from 
the  long-settled  rule  to  which  counsel  refer. 

The  question  of  negligence  is  never  one  exclusively  of  fact. 
The  jury  find  the  facts,  but  if  from  the  facts  one  inference 
only  can  be  drawn,  and  that  is,  that  there  was  negligence,  it 
must  be  so  adjudged  as  matter  of  law;  or,  conversely,  if  it  can 
be  clearly  affirmed  as  matter  of  law  that  there  was  no  negli- 
gence, the  court  must  so  declare.  In  no  case  where  negligence 
is  the  issue  does  the  court  entirely  abdicate  its  power,  for  as 
to  the  law  it  must  always  rule,  although,  in  some  instances, 
the  jury  ultimately  decide  whether  there  is  or  is  not  negligence; 
but  in  every  case  the  court  must  declare  the  law. 

In  ruling  that  there  is  no  negligence,  the  court  does  not  rule 
upon  a  question  of  fact.  Judge  Holmes  says:  "Where  a  judge 
rules  that  there  is  no  evidence  of  negligence,  he  does  some- 
thing more  than  is  embraced  in  an  ordinary  ruling  that  there 
is  no  evidence  of  a  fact.  He  rules  that  the  acts  or  omissions 
proved  or  in  question  do  not  constitute  a  ground  of  legal  lia- 
bility, and  in  this  way  the  law  is  gradually  enriching  itself 
from  daily  life,  as  it  should  " :  Holmes's  Common  Law,  120. 

This  principle  applies  here,  for  we  rule,  not  that  there  is  no 
evidence  of  a  fact,  but  that  the  facts  proved  do  not  create  a 
legal  liability.  It  has  been  very  often  decided  by  our  own  and 
by  other  courts  that,  where  the  facts  are  undisputed  and  un- 
equivocal, the  court  must  apply  the  law  to  them:  Wabash  etc. 
Ky  Co.  V.  Locke,  112  Ind.  404,  and  cases  cited;  Pittsburgh  etc. 
JR.  R.  Co.  V.  Spencer,  98  Id.  186,  and  cases  cited;  Counsell  v. 
Hall,  145  Mass.  468. 

The  doctrine  that  the  welfare  of  society  forbids  a  man  from 
thrusting  himself  into  immediate  and  certain  danger  without 
pressing  necessity,  remounts  to  the  case  of  Hales  v.  Petit,  1 
Plow.  253,  a  case  made  famous  because  of  its  having  suggested, 
as  many  suppose,  to  Shakespeare,  the  grave-digger's  scene  in 
Haniilet.  Although  the  reasoning  of  that  case  is  quaint  and 
fanciful,  still  the  principle  asserted  is  a  wise  one,  and  has  long 
ibrmed  part  of  our  jurisprudence. 

We  did  not  assert  in  our  former  opinion  that  an  employee, 
who  takes  a  risk  that  iujperils  his  safety,  cannot  maintain  an 
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action;  but  we  did  decide  that  if  he  knowingly  and  deliber- 
ately assumes  a  risk  that  will  lead  him  into  immediate  and 
certain  danger,  he  cannot  recover,  although  his  employer  had 
promised  to  remedy  the  defect.  The  authorities  we  cited  sus- 
tain this  principle,  and  we  applied  it  to  the  uncontradicted 
evidence.  Where,  as  here,  there  is  only  one  witness  to  a 
material  fact,  we  must  act  upon  his  testimony,  and  in  apply- 
ing a  principle  to  it  we  do  not  weigh  evidence:  Cincinnati  etc. 
R.  R.  Co.  V.  Long^  112  Ind.  166 j  Palmer  v.  Chicago  etc.  R.  R. 
Co.,  112  Id.  250. 

It  may  be  that  on  another  trial  the  evidence  may  be  such 
as  to  take  the  case  out  of  both  the  rules  here  stated,  for  it  may 
well  be  that  additional  evidence  will  explain  the  testimony 
given  by  Mr.  Watson,  or  prove  circumstances  giving  it  a  dif- 
ferent meaning  and  effect;  but  as  the  record  presents  the  case 
to  us,  we  find,  by  applying  the  law  to  the  evidence,  that  the 
verdict  is  not  supported. 

Petition  overruled.  

Failure  to  Perform  Dutt  Which  is  well  Deitined  is  Negligence^ 
and  may  be  so  declared  by  court;  but  when  the  measure  of  duty  is  varying, 
a  higher  degree  being  required  under  some  circumstances  than  under  others, 
and  which  it  is  necessary  to  ascertain  as  a  fact,  the  question  is  for  the  jury: 
See  Arnold  v.  Pennsylvania  B.  R.  Co.,  2  Am.  St.  Rep.  542,  and  note  545,  546, 
citing  many  cases. 

Master's  Dctt  to  Furnish  Employee  with  Safe  Place  in  Which  to 
Work,  and  safe  tools  to  work  with:  Lewis  v.  Seifert,  2  Am.  St.  Rep.  651,  and 
note;  Moynihan  v.  Hills,  4  Id,  348;  Outridge  v.  Missouri  Pacijic  Ky,  4  Id.  392; 
Little  Rock  Co.  v.  LevereU,  3  Id.  230. 

Instructions  must  be  Construed  as  a  Whole,  and  if,  when  thus  con- 
sidered, they  are  correct,  the  judgment  will  not  be  reversed  because  a  single 
instruction,  or  a  part  of  an  instruction,  taken  by  itself,  ia  inaccurate  or  in- 
complete: See  note  to  Strohn  v.  Detroit  etc.  R.  R.  Co.,  99  Am,  Dec.  130. 

Emploteb  Continuing  in  Service  after  Notice  of  Defect  augment- 
ing danger  of  the  service  assumes  the  risk  of  injury  therefrom,  and  cannot 
recover:  Bmzellv.  Laconia  M.  Co.,  77  Am.  Dec.  225;  TJtorjpe  v.  Missouri  Pac 
R'y  Co.,  68  Am.  Rep.  120,  and  note;  Strohle  v.  Chicago  etc.  R'y  Co.,  59  Id. 
450;  Texcut  Pac.  R'y  Co.  v.  Bradford,  59  Id.  639;  Porter  v.  W.  N.  C.  R.  R. 
Co.,  97  N.  C.  66;  Philadelphia  etc.  R.  R.  Co.  v.  Hughes,  119  Pa.  St.  301;  Nevf 
York  etc.  R'y  Co.  v.  Lyons,  119  Id.  324;  unless  his  continuance  in  the  service 
is  by  reason  of  the  master's  promise  to  repair  the  defect  within  a  reasonable 
time,  which  time  has  not  expired:  Eureka  Co.  v.  Bass,  60  Am.  Rep.  152,  and 
note;  note  to  Buaell  v.  Laconia  M.  Co.,  77  Am.  Dec.  224;  note  to  CMcago  etc. 
R.  R.  Co.  V.  SvoOt,  92  Id.  217;  with,  however,  this  condition,  that  the  mas- 
ter's promise  to  repair  will  not  relieve  the  servant  of  the  imputation  of  con- 
tributory negligence,  if  the  defect  is  such  as  to  indicate  immediate  danger^ 
which  »  reasonable  man  would  not  assume:  See  the  principal  case. 
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Blair  v.  Smith. 

[114  Indiana,  114.J 

Tbusteb.  —  Where  Husband  Expends  Monet  upon  Wife's  Real  Estath 
TO  Defraud  his  Creditors,  and  she  knows  of  such  intent  and  colludes 
with  him  to  effect  that  purpose,  she  occupies  the  position  of  a  fraudu- 
lent grantee,  and  is  a  trustee  for  the  creditors,  and  accountable  to  them 
in  equity  to  the  extent  of  the  money  so  expended,  whether  it  remain  in 
the  land,  or  is  afterwards  converted  by  a  sale  into  money  which  she  re- 
tains. 

Where  Husband,  with  Intent  to  Defraud  his  Creditors,  Gives  his 
Wife  Money,  which  she,  with  full  knowledge  of  that  purpose,  accepts 
and  yields  no  consideration,  she  holds  it  as  trustee  for  such  creditors 
and  must  account  to  them  for  it  in  equity. 

Pleading  —  Jurisdiction  —  Equity.  —  It  matters  not  under  the  code  of 
Indiana  what  the  form  of  the  action,  if  the  facts  stated  sustain  ths 
theory  on  which  the  complaint  proceeds,  the  plaintiff  is  entitled  to  th« 
relief  he  seeks  even  if  equitable  relief  be  demanded. 

Practice.  —  Attachment  Proceedings  may  Properly  be  Quashed, 
where  Affidavit  fails  to  show,  as  required  by  statute,  that  the  prop- 
erty sought  to  be  reached  was  subject  to  execution. 

Transfer  of  Property  Exempt  from  Execution  caitnot  be  Fraudu- 
lent as  against  creditors. 

/.  E.  Rose,  J.  W.  BaxteTf  and  W.  L.  Penfield,  for  the  appel- 
lant. 

J.  I.  Bestf  C,  A.  0.  McCUllanj  and  D.  A.  Garwood,  for  the 
appellees. 

Elliott,  J.  The  facts,  as  stated  by  the  first  paragraph  of 
the  complaint,  are  these:  Norman  Smith  was  the  debtor  of 
Benjamin  Blair  in  the  sum  of  one  thousand  dollars,  for  which 
judgment  was  recovered.  Executions  were  issued,  and  re- 
turned no  property  found.  Prior  to  the  time  the  judgment 
was  rendered,  the  wife  of  Norman  Smith,  Julietta,  owned 
eighty  acres  of  land,  and  as  part  of  the  purchase-money  she 
agreed  to  pay  liens  on  the  land  amounting  to  the  sum  of  one 
thousand  dollars.  This  sum  the  husband  paid,  although  he 
then  had  no  property  subject  to  execution,  as  his  wife  knew. 
He  paid  the  money  with  the  fraudulent  intent  of  cheating  hia 
creditors,  of  which  fact  his  wife  had  knowledge,  and  to  enable 
him  to  defraud  his  creditors  colluded  with  him  to  effect  that 
purpose.  Since  it  was  paid  she  has  sold  the  land,  and  has, 
as  the  complaint  charges,  possession  of  the  avails  of  the  sale, 
and  has  in  her  possession  one  thousand  dollars  above  the 
value  of  her  interest,  as  the  trustee  of  his  creditors. 

The  appellant's  counsel,  with  much  force  and  plausibility, 
Am.  St.  Kkp.,  Vol.  V.— 88 
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argue  that,  as  Mrs.  Smith  occupies  the  position  of  a  fraudu- 
lent grantee,  and  colluded  with  her  husband  to  defraud  his 
creditors,  she  is  liable,  in  the  character  of  a  trustee,  to  account 
to  them  for  the  amount  over  and  above  the  value  of  her  inter- 
est in  the  land. 

It  is  now  settled,  whatever  of  error  may  have  crept  into 
iome  of  our  decisions,  that  a  judgment  creditor  has  a  lien 
cnly  on  the  interest  of  the  debtor  in  the  land,  and  that  against 
Buch  a  creditor  prior  equities  will  prevail:  Glidewell  v.  Spaugh, 
26  Ind.  319;  Monticello  etc.  Co.  v.  Loughry,  72  Id.  562;  Hays  v. 
Reger,  102  Id.  524;  Foltz  v.  Wert,  103  Id.  404,  and  cases  cited; 
Wright  v.  TichenoTy  104  Id.  185,  and  cases  cited;  Wright  v. 
Jones,  105  Id.  17;  Heherd  v.  Wines,  105  Id.  237;  Taylor  v. 
Duesterherg,  109  Id.  165. 

It  is  clear,  therefore,  that  the  interest  that  Mrs.  Smith  had 
in  the  land  is  superior  to  the  appellant's  claim.  We  do  not, 
however,  understand  the  appellant's  counsel  to  controvert 
this  doctrine,  but  their  position  is,  that  the  creditor  has  a 
right  to  charge  her  with  the  money  in  her  hands  received 
from  the  sale,  after  deducting  the  value  of  her  interest  in  the 
land.  The  husband,  as  against  her,  acquired  no  interest  in 
the  land,  but  as  against  creditors  the  money  belonging  to  him 
which  went  into  the  land  can  be  reached  in  equity,  because, 
as  the  complaint  alleges,  the  wife  put  it  there  to  defraud 
creditors. 

Whether  the  husband  could  or  could  not  impair  the  in- 
terest of  the  wife  if  she  had  not  actively  participated  in  the 
fraud,  is  not  the  question;  but  the  question  is.  Can  the  money 
that  went  into  the  land  by  the  fraud  of  both  husband  and 
wife  be  followed  by  the  creditors  of  the  husband  ?  This  is 
the  question  the  record  presents.  We  think  it  clear  that  in 
equity  the  creditors  may  pursue  the  money  into  the  land. 
Suppose,  for  example,  that  the  price  of  the  land  was  two 
thousand  dollars,  and  that  the  wife  paid  only  ten  dollars  of 
this  sum,  and  the  husband,  colluding  with  the  wife  in  a  fraudu- 
lent scheme  to  defraud  his  creditors,  paid  nineteen  hundred 
and  ninety  dollars,  could  not  a  judgment  creditor  reach  the 
money  thus  fraudulently  put  into  the  land?  We  are  unable 
to  see  why  the  money  of  the  husband  may  not  be  subject  in 
equity  to  the  claims  of  his  creditors,  in  the  case  supposed,  nor 
can  we  perceive  any  difference  between  the  supposed  case  and 
the  actual  one. 

The  question  here  is  very  different  from  that  presented  in 
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French  v.  Skeplor,  83  lud.  266;  43  Am.  Rep.  67.  lu  that  case 
the  beneficiary  sought  to  secure  land  bought  by  the  trustee, 
but  partly  paid  for  with  trust  funds.  Here  the  charge  is,  that 
the  wife  colluded  with  the  husband  to  defraud  his  creditors; 
tnd  to  carry  into  execution  their  corrupt  scheme,  she  suffered 
Mm  to  use  his  money  in  paying  for  the  land.  If  at  the  time 
the  land  was  purchased  this  had  been  done,  no  one  would 
doubt  that  the  husband  would  have  acquired  an  interest  in 
the  land  which  a  judgment  creditor  might  subject  to  the  pay- 
ment of  his  debt.  We  can  discern  no  difference  between  a 
case  where  the  husband  and  wife  conspire  to  defraud  credi- 
tors prior  to  the  purchase  of  property,  and  a  case  where  the 
conspiracy  is  not  formed  until  after  the  purchase  of  the  land. 
Our  conclusion  on  this  branch  of  the  case  is,  that  when  the 
husband,  pursuant  to  the  corrupt  scheme,  invested  one  thou- 
sand dollars  in  the  land,  he  acquired,  as  against  creditors,  but 
not  as  against  the  wife,  an  interest  upon  which  equity  will 
fasten  the  lien  of  the  judgment,  but  that  the  lien  did  not  dis- 
place the  prior  equity  of  the  wife. 

If  our  conclusion  is  correct,  then  as  long  as  the  wife  re- 
mained the  owner  of  the  land,  the  husband,  in  equity,  and  as 
in  favor  of  a  judgment  creditor,  owned  an  interest  in  the 
land,  subject  to  the  lien  of  the  judgment,  as  against  one  who 
had  conspired  with  him  for  the  purpose  of  defrauding  cred- 
itors. If  this  be  not  true,  then  a  debtor  may  collude  with 
another  to  defraud  his  creditors,  and  by  investing  money  in 
the  land,  carry  into  execution  a  corrupt  scheme,  and  enable 
the  debtor  to  evade  the  payment  of  his  debts.  Equity  will 
not  permit  this. 

Approaching  the  question  from  a  somewhat  different  point, 
we  arrive  at  the  same  conclusion.  If  the  money  paid  on  the 
price  of  the  land  belonged  to  the  debtor,  equity  would  have 
compelled  him  to  pay  it  to  his  creditor,  and  from  this  rule  he 
cannot  escape  under  cover  of  a  fraudulent  collusion  with  the 
owner  of  the  land.  No  one  can  reap  any  advantage  from  a 
fraud.  As  the  money  to  which  equity  gave  the  appellant  a 
claim  went  into  the  land,  into  the  land  equity  will  follow  it. 
"  Equity  regards  that  as  done  which  ought  to  have  been 
done,"  and  upon  this  maxim  rests  many  of  the  most  salutary 
rules  of  equity,  and  among  them  that  of  equitable  conver- 
sion. It  is  no  more  beyond  the  power  of  a  court  of  equity 
to  reach  the  money  in  the  land  than  it  would  have  been  had 
the  money  been  fraudulently  placed  in  the  hands  of  Mrs. 
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Smith,  to  be  there  kept  for  the  corrupt  purpose  of  defrauding 
her  husband's  creditors. 

Our  statute  goes  very  far  in  condemnation  of  schemes  to 
defraud  creditors,  and  denounces  as  void  all  contracts  made 
for  that  purpose:  R.  S.  1881,  sees.  2156,  4920.  Land  fraud- 
ulently conveyed  is  subject  to  the  judgment,  by  express  pro- 
vision of  our  statute:  Id.,  sec.  752;  Ilanna  v.  AebJcer,  84  Ind. 
411. 

As  held  in  the  case  cited,  where  a  person  purchases  or  ac- 
quires an  interest  in  land,  and,  for  the  purpose  of  defrauding 
creditors,  does  not  take  title,  equity  will  treat  that  as  having 
been  done  which  ought  to  have  been  done,  and,  in  favor  of 
creditors,  will  treat  the  purchaser  as  having  title. 

Counsel  for  the  appellees  are  in  error  in  treating  Mrs. 
Smith  as  the  mere  debtor  of  her  husband.  The  complaint 
does  not  proceed  upon  that  theory.  It  proceeds  on  the  theory 
that,  by  reason  of  the  fraudulent  collusion  with  her  husband, 
she  obtained  property  which  in  equity  and  good  conscience 
should  be  applied  to  the  debt  due  from  her  husband  to  the 
appellant.  She  is  not  sought  to  be  held  as  his  debtor.  She 
is  sought  to  be  held  as  the  trustee  of  her  husband's  creditor. 
It  is  a  principle  quite  as  well  established  as  any  in  equity 
jurisprudence,  that  a  grantee  who  fraudulently  accepts  a  con- 
veyance of  land,  for  the  purpose  of  enabling  the  grantor  to 
defeat  his  creditors,  takes  the  land  as  the  trustee  of  the  cred- 
itors. This  doctrine  is  so  well  settled  that  it  is  scarcely  neces- 
sary to  cite  authorities  in  its  support:  Filer  v.  Crull,  112  Ind. 
318;  Eve  v.  Louis,  91  Id.  457;  Jones  v.  Reeder,  22  Id.  111.  If, 
therefore,  Mrs.  Smith  had  retained  the  land,  she  might  un- 
doubtedly have  been  charged  as  the  trustee  of  her  husband's 
creditors  to  the  extent  of  his  interest  in  the  land.  Whether 
this  would  be  so  if  there  were  no  actual  fraud,  we  need  not  in- 
quire, for  there  was  here  not  only  knowledge  of  the  fraudulent 
intent  of  the  husband,  but  the  wife  actively  assisted  him  in 
carrying  into  execution  his  fraudulent  purpose  by  conspiring 
with  him  to  defeat  his  creditors.  Whatever  may  be  the  rule 
where  the  wife  simply  permits  her  insolvent  husband  to  ad- 
vance money  to  pay  for  her  land,  the  rule  in  a  case  like  this, 
where  she  is  a  guilty  actor  in  the  fraud,  is,  that  she  cannot 
defeat  the  claim  of  her  husband's  creditors,  although  the 
creditors  cannot  destroy  her  prior  equities.  The  element  of 
actual  fraud  we  regard  as  an  important  one  in  all  the  phases 
of  the  case.     We  decide  the  case  as  it  is  presented  to  us  by 
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the  complaint,  and  upon  the  facts  there  alleged  and  admitted 
by  the  demurrer,  and  that  case  is  one  of  direct  positive  fraud, 
and  not  merely  legal  or  constructive  fraud. 

We  conclude,  without  hesitation,  that,  had  the  wife  re- 
mained the  owner  of  the  land,  equity  might  have  charged  her 
as  holding  it  in  trust  to  the  extent  of  the  money  fraudulently 
put  into  it  by  her  husband;  and  we  are  now  to  inquire  whether, 
as  to  the  avails  of  the  sale  in  her  hands  in  excess  of  her  inter- 
est in  the  land,  she  can  be  required  to  account  to  her  hus- 
band's creditor  as  a  trustee.  We  have  already  alluded  to  the 
doctrine  of  equitable  conversion,  and  we  now  apply  it  to  the 
money  in  the  hands  of  Julietta  Smith.  As  to  the  creditors, 
equity  may  treat  that  money  as  it  would  have  treated  the 
land  had  the  title  remained  in  her.  We  are  not  willing  to 
hold  that  the  change  in  the  character  of  the  property  changed 
the  equities  of  the  parties.  Suppose  that,  instead  of  getting 
money  for  the  land,  Mrs.  Smith  had  exchanged  it  for  another 
parcel  of  land,  might  not  the  appellant  have  reached  the  hus- 
band's interest  in  that  land?  It  seems  clear  to  our  minds  that 
the  change  from  one  parcel  of  land  to  another  would  not  have 
destroyed  the  appellant's  equity;  and  surely,  the  change  from 
one  species  of  property  to  another  cannot  affect  the  principle 
involved.  On  the  soundest  ground  of  equity,  as  we  think,  the 
rights  of  the  appellant  followed  the  money  from  the  land  into 
the  hands  of  Mrs.  Smith.  If  this  be  true,  then  she  must  be 
regarded  as  holding  it  as  the  trustee  of  the  appellant,  and  in 
no  other  capacity. 

In  equity,  she  has  no  right  to  the  money.  She  does  not, 
therefore,  hold  it  in  her  own  right.  She  is  not  the  debtor 
of  her  husband,  because,  as  between  parties,  a  fraudulent 
conveyance  is  valid.  She  is  not  the  debtor  of  her  husband, 
because  there  was  neither  an  implied  nor  an  express  promise 
to  repay  him,  for  she  received  the  money  as  an  actor  in  the 
corrupt  scheme  to  defraud  his  creditors.  There  is,  therefore, 
but  one  capacity  in  which  she  can  hold,  and  that  is  as  the 
trustee  of  the  creditors.  If  she  holds  it  in  that  capacity,  then 
in  that  capacity  she  can  be  compelled  to  account.  Reasoning 
solely  on  principle,  this  conclusion  seems  inevitable,  and  it  is 
the  conclusion  which  the  authorities  sustain. 

In  the  case  of  Clements  v.  Moore,  6  Wall.  299,  the  supreme 
court  of  the  United  States  held  that  "a  purchaser  of  a  stock  of 
goods  from  a  debtor  confessedly  insolvent,  where  the  purchaser 
knows  that  the  debtor's  purpose  is  to  hinder  and  delay  a  par- 
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ticular  creditor,  and  also  that  if  the  debtor  intended  a  fraud 
on  his  creditors  generally,  the  purchase  would  necessarily  bo 
giving  him  facilities  in  that  direction,  is  not  responsible  in 
equity  (the  sale  being  an  open  one,  for  a  fair  price,  and  fol- 
lowed by  a  change  of  possession)  for  any  part  of  the  consid- 
eration money  which  the  debtor  had  applied  to  payment  of  his 
debts;  but  is  responsible  for  any  part  which  he  has  diverted 
from  such  payment." 

The  question  was  very  fully  and  carefully  discussed  in  Fer- 
guson V.  Hillman,  55  Wis.  181,  and  it  was  said:  "The  reason 
and  justice  of  this  rule  are  apparent  when  we  consider  the 
effect  of  any  different  rule  upon  the  rights  of  the  creditors.  If 
the  fraudulent  grantee  can  be  protected  for  the  amount  actu- 
ally paid  by  him  at  the  time  of  the  fraudulent  transfer,  then 
this  would  happen:  the  fraudulent  debtor  could  make  a  sale 
with  intent  to  avoid  the  payment  of  his  debts,  take  the  money 
and  leave  the  country,  and  the  purchaser  have  knowledge  that 
he  intended  to  do  so,  and  yet  be  protected  for  the  money  so 
paid  and  appropriated.  A  rule  which  would  lead  to  such 
results  cannot  be  tolerated  by  courts.  The  rule,  as  above 
stated,  has  been  recognized  and  adopted  by  this  as  well  as 
other  courts:  Gardinier  v.  Otis,  13  Wis.  460;  Stein  v.  nermann^ 
23  Id.  132;  Avery  v.  Johann,  27  Id.  246;  Union  Nat.  Bank  v. 
Warner,  12  Hun,  306;  Briggs  v.  Merrill,  58  Barb.  389;  Fuller- 
ton  V.  Viall,  42  How.  Pr.  294;  Goodhue  v.  Berrien,  2  Sand.  Ch. 
630,  636.  See  also  a  long  list  of  authorities  upon  this  ques- 
tion cited  by  Mr.  Bump  in  his  work  on  fraudulent  convey- 
ances, page  198,  note  2;  May's  Statutes  of  Elizabeth,  73,  74. 
If  the  fraudulent  grantee  in  possession  of  the  property  of 
the  debtor  cannot  be  protected  for  the  money  or  other  consid- 
eration he  may  have  given  for  the  transfer,  as  against  the 
creditors  of  such  debtor,  it  would  seem  to  follow  as  a  necessary 
consequence  that  such  grantee  cannot  be  protected  in  the  pos- 
Bession  of  the  proceeds  of  such  property  received  by  him  on  a 
sale  thereof.  The  property  in  the  hands  of  the  fraudulent 
purchaser  is  held  by  him  in  trust  for  the  creditors  of  his 
fraudulent  vendor,  and  when  the  property  is  converted  into 
money,  the  money  is  impressed  with  the  same  trust.  The 
original  conveyance  being  void  as  to  creditors,  no  title  as  to 
them  ever  passed  to  the  grantee;  and  if  he  sells  it  and  re- 
ceives the  money,  he  must  hold  the  money  for  the  benefit  of 
the  creditors.  In  equity,  such  money  in  the  hands  of  the 
fraudulent  grantee  is  held  for  the  benefit  of  the  creditors;  and 
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althougli  they  may  not  be  able  to  maintain  an  action  at  law 
for  money  had  and  received  for  their  use,  because  they  were 
never  the  owners  of  or  had  the  title  to  the  property  which  has 
been  converted  into  Buch  money,  yet  a  court  of  equity,  having 
all  the  parties  interested  before  it,  may  make  such  order  as  to 
the  application  thereof  as  would  be  just." 

In  Williamson  v.  Williams,  11  Lea,  355,  the  court  said:  "It 
does  appear  that  Wallace  purchased  fraudulently,  and  dis- 
posed of  this  land  to  aid  his  father-in-law  in  evading  the  pay- 
ment of  his  debt,  and  sold  to  Terry  with  intent  to  avoid  the 
complainant's  claim.  He  swears  he  received  the  price  of  the 
property  to  the  amount  of  seven  thousand  dollars.  He  shows 
he  had  received  this  money,  and  this  fact  is  beyond  question. 
Having  deprived  complainant  of  this  land,  and  having  ob- 
tained its  price,  he  must  be  held  responsible  by  reason  of  this 
fraudulent  disposition  of  the  land  to  be  liable  to  the  complain- 
ant's claim  to  the  amount  of  the  consideration  received.  This 
money  stands  for  the  land  in  his  hands,  and  he  cannot  escape 
liability  by  having  disposed  of  the  land.  It  was  so  held  in  the 
case  of  Marsh  v.  Powell,  Thompson's  Tenn.  Cas.  195,  overrul- 
ing the  case  of  Tuhb  v.  Williams,  7  Humph.  367,  and  the  same 
principle  also  in  Coleman  v.  Satterfield,  2  Head,  265.  These 
cases  have  been  several  times  affirmed  since." 

The  point  of  the  decision  in  Fullerton  v.  Viall,  42  How.  Pr. 
294,  is,  as  stated  in  the  head-notes,  this:  "If,  before  the  judg- 
ment is  obtained,  the  land  be  conveyed  to  a  bona  fide  pur- 
chaser, the  land  is  not  subject  to  the  lien  of  the  judgment,  but 
in  equity,  the  creditor's  lien  attaches  to  the  fund  or  proceeds 
received  by  the  fraudulent  grantee." 

The  court,  in  Smith  v.  Sands,  17  Neb.  498,  gave  the  ques- 
tion careful  consideration,  and  held  the  fraudulent  grantee 
liable,  saying,  among  other  things:  "The  law  requires  the 
debtor  to  act  in  good  faith  with  his  creditors,  and  apply  his 
property  not  exempt,  if  need  be,  to  the  payment  of  his  debts. 
If  he  attempts  to  evade  this  duty,  and  for  the  purpose  of  hin- 
dering or  defrauding  his  creditors  by  transferring  his  property 
to  another  without  consideration,  or  with  knowledge  on  the 
part  of  the  grantee  of  the  fraudulent  intent,  such  grantee  will 
take  the  property  charged  with  the  trust,  and  if  he  converts 
the  property  into  money,  he  will  be  liable  for  its  value,  less 
any  valid  lien  subsisting  against  it.  And  as  the  court  admin- 
isters both  law  and  equity,  it  should  adapt  the  relief  to  the 
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facts  proved,  and  if  need  be,  permit  an  amendment  of  the 
prayer  of  the  petition  for  that  purpose." 

A  similar  principle  was  declared  in  Murtha  v.  Curley,  90 
N.  Y.  872,  where  it  was  said:  "Under  the  circumstances  of 
this  case,  judgment  for  the  recovery  of  the  precise  sum  of 
money  claimed  was  the  proper  judgment;  and  the  form  of  the 
judgment  does  not  stamp  this  as  a  legal  rather  than  an  equi- 
table action.  A  court  of  equity  adapts  its  relief  to  the  exigen- 
cies of  the  case  in  hand."  At  another  place  the  court  said: 
"  Even  if  something  was  honestly  due  from  Doyle  to  Curley  on 
account  of  the  fraud,  Curley  could  not  retain  the  property,  or 
use  its  proceeds  against  a  pursuing  creditor." 

Stronger  still  is  the  case  of  Post  v.  Stiger^  29  N.  J.  Eq.  554, 
where  the  wife  sold  the  property  fraudulently  conveyed  to 
her,  and  as  a  defense  insisted  that  she  had  lost  the  money 
received  in  bad  bargains;  but  the  court  denied  the  validity  of 
this  defense,  saying:  "  She  held  the  property  as  trustee  ©f  her 
husband's  creditors,  and  dealt  with  it  at  her  peril." 

Mr.  Bump  says:  "The  grantee  is  construed  to  be  a  trustee 
for  the  creditors,  and  as  such  is  responsible  for  all  his  acts  in 
disposing  of  the  property  fraudulently  conveyed  to  him.  If 
he  has  parted  with  it,  he  must  account  for  the  value."  Again 
he  says:  "A  court  of  equity  follows  the  proceeds  of  the  prop- 
erty, and  afifords  a  remedy  by  turning  the  legal  owner  into  a 
trustee  for  the  benefit  of  creditors":  Bump  on  Fraudulent 
Conveyances,  3d  ed.,  608,  609. 

We  feel  quite  sure,  after  a  very  careful  search,  that  no  case 
can  be  found,  in  which  the  question  was  fairly  presented, 
where  it  has  been  held  that  the  fraudulent  vendee  will  not  be 
held  liable  in  equity.  Counsel  have  cited  us  to  none,  and  in 
our  search  we  have  found  none. 

We  are  careful  to  say  that  no  case  can  be  found  where  an 
appeal  to  a  court  of  equity  for  relief  against  a  fraudulent 
grantee  in  such  a  case  as  this  was  made  in  vain,  for  we  are 
aware  that  there  are  cases  holding  that  relief  cannot  be 
awarded  by  a  court  of  law.  Even  on  that  question,  however, 
there  is  much  conflict,  and  the  better  reason,  if  not  the  greater 
number  of  cases,  is  in  favor  of  the  rule  that  for  the  tort  an 
action  will  lie.  But  with  that  phase  of  the  question,  we  are 
not  now  concerned. 

The  appeal  for  relief  in  this  case  was  made  to  a  court  of 
equity,  for  all  our  courts  are  courts  of  equity.  It  matters  not, 
under  our  code,  what  the  form  of  the  action,  if  the  facts  stated 
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eustain  the  theory  on  which  the  complaint  proceeds,  and  en- 
title the  plaintiff  to  the  relief  he  seeks.  Of  this  there  can  be 
no  doubt  on  principle  or  authority:  1  Pomeroy's  Eq.  Jur.,  sec. 
287;  Pomeroy  on  Remedies,  sec.  71;  Qiiarl  v.  Abbett,  102  Ind. 
233;  52  Am.  Rep.  662. 

The  supreme  court  of  Massachusetts  has  gone  as  far  as  any 
other  court  in  ruling  that  an  action  at  law  cannot  be  main- 
tained against  a  fraudulent  grantee  who  converts  the  land 
conveyed  to  him,  and  appropriates  the  proceeds:  Bradley  v. 
Fuller,  118  Mass.  239.  But  as  to  suits  in  equity,  the  principle 
asserted  by  the  decisions  of  that  court  are  essentially  differ- 
ent: Hooper  v.  Hills,  9  Pick.  435. 

In  TasJcer  v.  Moss,  82  Ind.  62,  the  doctrine  of  the  Massa- 
chusetts court,  as  to  actions  at  law,  seems  to  have  been  ap- 
proved and  applied  to  a  case  somewhat  similar  to  the  present. 
It  is  obvious  that  an  important  element  was  overlooked  in 
that  case,  and  that  is,  that  under  the  code  there  is  only  one 
form  of  action,  and  that  equitable  relief  will  be  granted  when- 
ever the  facts  well  pleaded  demand  it.  But  we  need  not  now 
express  any  opinion  upon  the  merits  of  that  decision;  all  that 
need  be  said  is,  that,  granting  it  to  be  well  decided,  it  does 
not  apply  here,  for  there,  as  it  was  expressly  stated  in  the 
opinion,  Thomas,  the  fraudulent  grantee,  "transferred  the 
certificate  to  Miller,  without  receiving  anything  himself." 
Here  the  fraudulent  grantee  receives  and  holds  the  considera- 
tion received.  The  cases  we  have  already  referred  to  clearly 
show  the  principle  upon  which  the  courts  proceed  in  euch 
cases  as  this,  and  in  showing  this,  show  that  on  the  plainest 
principles  of  equity  the  fraudulent  grantee  must  account  for 
what  he  has  in  his  hands  as  the  avails  of  the  sale,  or  he  must 
pay  the  value  of  what  he  retains.  This  principle  is  strikingly 
illustrated  by  the  case  of  Reeg  v.  Burnham,  55  Mich.  39. 

What  we  have  said  disposes  of  the  questions  presented  by 
the  first  paragraph  of  the  complaint,  for  the  ultimate  conclu- 
sion established  is,  that  property  subject  to  execution  may  be 
followed  by  creditors,  although  changed  in  kind,  into  the  hands 
of  one  who  occupies  the  position  of  a  fraudulent  grantee,  and 
results  in  holding  that  paragraph  to  be  good. 

The  second  paragraph  of  the  complaint  alleges  the  indebt- 
edness of  Norman  Smith  to  the  appellant,  alleges  that  he  had 
no  property  subject  to  execution,  alleges  that  his  wife  knew 
that  fact,  and  that  she  knew  of  his  intent  to  defraud  his  cred- 
itors; it  alleges  that  he  gave  her  eight  hundred  dollars  for 
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which  no  consideration  was  yielded,  and  that  she  accepted  it, 
knowing  the  corrupt  purpose  of  her  husband,  and  that  she 
now  holds  it  as  trustee  for  his  creditors,  and  has  never  ac- 
counted for  it. 

We  think  the  principle  we  have  stated  applies  to  this  para- 
graph of  the  complaint  as  well  as  to  the  first.  Mrs.  Smith 
received  the  money  as  trustee,  and  as  such  must  account  for 
it.  If  she  had  received  a  stock  of  goods  from  her  husband 
pursuant  to  a  corrupt  scheme  to  defraud  his  creditors,  she 
certainly  could  have  been  charged  as  trustee.  The  fact  that 
she  received  one  species  of  property  rather  than  another  can 
make  no  difference.  The  governing  principle  is  the  same,  no 
matter  what  kind  of  property  the  fraudulent  participant  in 
the  positive  wrong  receives.  Mr.  Pomeroy  asserts,  what  is 
well  known  to  be  the  law,  that  a  fraudulent  grantee  takes  as 
trustee,  and  says:  "The  lien  upon  the  original  articles  will 
extend  to  the  resulting  fund  or  the  substituted  goods":  3 
Pomeroy's  Eq.  Jur.,  sec.  1291.  This  is  the  underlying  princi- 
ple which  everywhere  prevails:  May's  Statutes  of  Elizabeth, 
10;  Wait  on  Fraudulent  Conveyances,  sec.  385. 

The  plaintiff  is,  therefore,  right  in  proceeding,  as  he  does, 
upon  the  theory  that  the  fraudulent  grantee  is  a  trustee,  and 
as  such  may  be  called  upon  to  account  for  the  trust  funds. 
Damages  in  the  form  of  compensation  are  always  allowed  in 
equity  where  no  other  form  of  relief  is  adequate:  1  Pomeroy's 
Eq.  Jur.,  sees.  112,  237.  This  rule  is  often  applied  in  cases 
against  trustees  for  an  accounting,  and  between  partners,  as 
well  as  in  suits  for  specific  performance  where  performance 
cannot  be  enforced:  Pomeroy's  Eq.  Jur.,  sees.  181,  1410;  2 
Story's  Eq.  Jur.,  13th  ed.,  133. 

As  the  question  comes  to  us  upon  the  facts  alleged  in  the 
complaint,  and  as  the  only  cause  alleged  for  the  demurrer  is 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  what  we  have  said  leads  to  the  conclusion 
that  the  trial  court  erred  in  holding  the  complaint  bad. 

No  error  was  committed  in  quashing  the  attachment  pro- 
ceedings, for  the  affidavit  is  insufficient.  It  is  not  shown  in 
the  affidavit,  as  the  law  requires,  that  the  property  sought  to 
be  reached  was  subject  to  execution:  R.  S.  1881,  sec.  819.  It 
is  only  property  subject  to  execution  that  a  creditor  can  assert 
a  claim  against.  If  the  property  is  not  subject  to  execution, 
the  debtor  has  an  absolute  right  of  disposition,  with  which 
creditors  cannot  interfere.     It  is,  therefore,  no  answer  to  the 
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objection  to  aver  that  the  property  was  fraudulently  conveyed, 
for  if  it  was  not  subject  to  execution,  creditors  cannot  be 
heard  to  aver  that  the  debtor  made  a  fraudulent  disposition 
of  it.  Mr.  Wait  carries  this  doctrine  to  the  extent  of  holding 
that  the  debtor  may  exchange  property  which  is  not  exempt 
for  property  that  is  exempt,  and  hold  the  property  thus  ob- 
tained as  against  creditors:  Wait  on  Fraudulent  Conveyances, 
sec.  47.  He  is  well  supported  by  authority:  O^Donnell  v.  Segar^ 
25  Mich.  367;  Randall  v.  Bvffington,  10  Cal.  491  j  Morrison  v. 
Abbott,  27  Minn.  116;  McFarland  v.  Goodman,  6  Biss.  Ill; 
Vogler  v.  Montgomery,  54  Mo.  677;  Cox  v.  Wilder,  2  Dill.  45; 
White  V.  Givens,  29  La.  Ann.  571;  Muller  v.  Inderreiden,  79 
111.  382;  Hugunin  v.  Dewey,  20  Iowa,  368.  But  the  case  be- 
fore us  is  much  clearer  than  those  referred  to. 

Property  exempt  from  execution  is  not  subject  to  any  claim 
of  the  creditor,  but  is  absolutely  free  from  all  claims  of  credi- 
tors. No  execution  or  other  writ  is  a  lien  upon  it.  The  credi- 
tor has  no  claim  upon  it  in  any  form,  and  it  is  impossible  to 
conceive  any  logical  ground  upon  which  property  not  subject 
to  the  claims  of  creditors  can  be  held  to  have  been  fraudu- 
lently conveyed.  If  creditors  have  no  interest  in  the  prop- 
erty, it  is  inconceivable  that  they  can  justly  claim  that  in 
disposing  of  it  the  debtor  has  been  guilty  of  fraud.  The 
whole  doctrine  of  annulling  fraudulent  conveyances  rests  upon 
the  ground  that  the  creditor  has  a  right  to  resort  to  the  prop- 
erty, and  where  he  has  no  such  right  it  is  impossible  that  a 
conveyance  can  be  deemed  fraudulent.  Surely  a  man  may 
do  what  he  will  with  property  which  is  his  own,  free  from  all 
claims  of  creditors.  Our  later  decisions  establish  this  doc- 
trine, and  it  is  the  only  doctrine  defensible  on  principle:  Dum- 
bould  V.  Rowley,  113  Ind.  353;  Eiler  v.  Crull,  supra;  Barnard 
V.  Brown,  112  Id.  53;  Taylor  v.  Duesterberg,  109  Id.  165;  Fau- 
rote  V.  Carr,  108  Id.  123;  Burdge  v.  Bolin,  106  Id.  175;  55  Am. 
Rep.  724. 

The  cases  elsewhere  declare  and  enforce  this  doctrine  in  its 
fullest  extent:  Sannoner  v.  King,  49  Ark.  299;  Bridgers  v. 
Howell,  S.  C,  1887;  Buckley  y.  Wheeler,  52  Mich.  1;  Derby  v. 
W;eynch,  8  Neb.  174;  30  Am.  Rep.  827;  Union  Pacific  R'yCo. 
y.  Smersh,  Neb.,  1888.  In  the  case  last  cited  the  question  arose 
in  an  attachment  proceeding,  and  the  court  laid  down  the  gen- 
eral principle  as  we  declare  it,  and  applied  it  as  we  apply  it. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 
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NiBLACK,  J.,  concurring.  The  rule  undoubtedly  is,  that  tho 
law  devotes  all  the  property  of  a  debtor,  subject  to  execution, 
•whether  real  or  personal,  to  the  payment  of  his  debts.  If, 
therefore,  a  debtor,  instead  of  paying  his  debts  with  it,  uses 
bis  personal  property,  subject  to  execution,  upon  the  real  es- 
tate of  another,  so  that  it  becomes  a  part  of  such  real  estate, 
for  the  purpose  of  defrauding  his  creditors  and  preventing 
them  from  obtaining  satisfaction  of  their  demands  out  of  his 
property  with  the  knowledge  and  consent  of  the  owner  of  the 
real  estate,  a  judgment  creditor  may  follow  the  property  into 
the  hands  of  the  owner  of  the  real  estate  thus  benefited,  and 
fasten  his  judgment  upon  such  real  estate  to  the  extent  of  the 
debtor's  fraudulent  investment  in  it,  where,  by  reason  of  the 
nature  of  the  transaction,  no  debt,  express  or  implied,  is  created 
between  the  debtor  and  the  owner  of  the  realty.  This  rule 
was  very  aptly  formulated  and  restated  in  the  case  of  Isham  v. 
Schafer^  60  Barb.  317,  and  is  approved  in  Wait  on  Fraudulent 
Conveyances,  at  section  26. 

The  rule  in  question  was  at  first,  however,  only  recognized 
&B  extending  to  the  realty  in  which  the  fraudulent  investment 
had  been  so  made,  and  not,  therefore,  to  the  proceeds  after  its 
sale. 

I  agree,  nevertheless,  that  the  weight  of  modem  authority 
favors  the  extension  of  the  rule  so  as  to  enable  a  judgment 
creditor  to  reach  the  proceeds  in  the  hands  of  the  owner  of 
such  realty,  after  he  has  sold  and  conveyed  it  to  an  innocent 
purchaser.  But  one  judgment  creditor  in  such  a  case  has  no 
prior  right  or  claim  to  such  proceeds  over  another  similarly 
situated.  Where  there  are  several  claimants  to  the  proceeds, 
a  good  case  for  a  creditor's  bill  to  adjust  the  equities  between 
them  is  presented:  Hanna  v.  Aebkery  84  Ind.  411;  Pomeroy's 
Eq.  Jur.,  sees.  1413  et  seq.;  Wait  on  Fraudulent  Conveyances, 
sees.  60,  68. 

I  think  the  cases  of  Tasker  v.  Moss,  82  Ind.  62,  and  French 
V.  Sheplor,  83  Ind.  266,  43  Am.  Rep.  67,  were  correctly  decided 
upon  the  facts  upon  which  they  respectively  rest. 

With  these  additional  remarks,  I  concur  generally  in  the 
conclusion  announced  as  above. 


Husband  by  iMPROvnia  Lands  of  Wife,  and  Expendino  Monet  and 
labor  thereon  voluntarily  and  without  any  agreement  for  repayment,  gains  no 
interest  therein  which  his  creditors  can  attach:  See  Nance  t.  Nance,  ante,  p. 
878,  and  note. 
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Codes  havb  Abolished  Distinction  between  Forms  of  Actions  at 
Law  and  Suits  in  Equity:  See  Pierq/  v.  Sabin,  70  Am.  Dec.  692,  and 
note. 

Affidavit  in  Attachment  must  Follow  Statutory  REQtriBEMENTS: 
See  note  to  Friedenberg  v.  Pierson,  79  Am.  Dec.  165-172. 

Conveyance  of  Exempt  Property  cannot  be  Fraudulent  as  aqainst 
Creditobs:  See  Pike  v.  Miles,  99  Am.  Dec.  148;  Da-by  v.  Weyrich,  30  Am. 
Rep.  827;  Carhart  v.  Harskaw,  30  Id.  752,  and  note,  A  gift  from  a  husband 
to  lua  wife  of  exempt  property  is  not  fraudulent  against  creditors:  Burge  v. 
Bolin,  55  Id.  724. 


Cornell  v.  Gibson. 

[114  Indiana,  144.J 
Husband  may  Prefer  his  Wife  over  Other  Creditors.    Ha  has  a  clear 
and  undoubted  right  to  pay  her  a  just  debt  at  any  time,  in  money  or  in 
property,  and  land  so  conveyed  to  her  is  free  from  the  claim  of  any  other 
of  his  creditors. 

C  Clemana  and  A.  C.  Clemans,  for  the  appellant. 
J.  S,  Frazer  and  W.  D.  Frazer^  for  the  appellee. 

HowK,  J.  This  was  a  suit  by  appellee,  Gibson,  plaintiff 
below,  against  William  H.  Cornell  and  the  appellant,  Sarah 
J.  Cornell,  his  wife,  as  defendants.  The  objects  of  the  suit 
were,  — 1.  To  recover  the  balance  claimed  to  be  due  on  a  certain 
promissory  note  alleged  to  have  been  executed  by  defendant 
William  H.  Cornell  to  the  order  of  the  plaintiff  herein,  and 
to  that  end  (2)  to  subject  to  sale  certain  lots  particularly  de- 
scribed in  the  town  of  Pierceton,  in  Kosciusko  County. 

In  his  complaint  plaintiff  averred,  among  other  things,  that 
after  defendant  William  H.  Cornell  had  executed  the  note 
sued  on,  he  purchased  with  his  own  funds  the  lots  aforesaid  in 
such  town  of  Pierceton,  and,  with  his  own  funds,  made  lasting 
and  valuable  improvements  thereon;  that  when  he  bo  pur- 
chased such  town  lots,  for  the  purpose  of  cheating,  defrauding, 
hindering,  and  delaying  his  creditors,  and  particularly  the 
plaintiff,  such  defendant  caused  such  lots  to  be  conveyed  to 
his  co-defendant,  Sarah  J.  Cornell,  who  was  then  and  since  his 
wife,  and  who  accepted  the  conveyance  of  such  real  estate 
with  knowledge  of  the  aforesaid  fraudulent  purposes  of  her 
husband  and  co-defendant,  and  did  not  pay  any  consideration 
.therefor;  and  that  defendant  William  H.  Cornell  had  not,  at 
the  commencement  of  this  suit,  nor  at  the  time  such  convey- 
ance was  so  made  to  his  co-defendant,  any  property  in  his  own 
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name  subject  to  execution  euflScient  to  pay  his  debts.  Where- 
fore, etc. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict 
was  returned  finding  for  plaintiflf  against  both  defendants,  and 
assessing  his  damages  against  defendant  William  H.  Cornell 
in  the  sum  of  $662.07.  Over  the  separate  motion  of  defend- 
ant Sarah  J.  Cornell  for  a  new  trial  herein,  the  court  ren- 
dered judgment  against  defendant  William  H.  Cornell  for 
the  damages  assessed  as  aforesaid  and  the  costs  of  suit,  and 
decreed  the  sale  of  the  aforesaid  town  lots  to  satisfy  such 
judgment. 

Defendant  Sarah  J.  Cornell  alone  has  appealed  from  such 
judgment  and  decree,  and  has  here  assigned  as  error  the  over- 
ruling of  her  motion  for  a  new  trial. 

Appellant's  counsel  first  contend  that,  as  against  her,  the 
verdict  of  the  jury  was  not  sustained  by  suflBcient  evidence, 
and  was  contrary  to  law.  We  are  of  opinion  that  this  objec- 
tion to  the  verdict  is  well  taken,  and  must  be  sustained.  As 
between  appellant,  Sarah  J.  Cornell,  and  the  plaintiff  herein, 
he  had  the  burden  of  the  issues.  He  alleged,  and  it  devolved 
upon  him  to  prove  by  a  fair  preponderance  of  the  evidence, 
that  when  defendant  William  H.  Cornell  purchased  the  afore- 
said lots  in  the  town  of  Pierceton,  he,  such  defendant,  for  the 
purpose  of  cheating,  defrauding,  hindering,  and  delaying  his 
creditors,  and  particularly  the  plaintiff  herein,  caused  such 
lots  to  be  conveyed  to  his  co-defendant,  Sarah  J.  Cornell,  then 
and  since  his  wife.  Yet  plaintiff  introduced  no  evidence  what- 
ever proving  or  tending  to  prove  that,  when  such  lots  were  so 
purchased  as  aforesaid,  the  purchaser,  William  H.  Cornell, 
caused  the  aforesaid  lots  to  be  conveyed  to  his  wife,  Sarah  J. 
Cornell,  for  the  purpose  of  cheating,  defrauding,  hindering,  or 
delaying  any  of  his  creditors,  and  certainly  not  the  plaintiff 
herein.  Not  only  so,  but  the  uncontradicted  evidence  appear- 
ing in  the  record  clearly  proved,  as  it  seems  to  us,  that  William 
H.  Cornell  caused  such  lots  to  be  conveyed  to  his  wife,  Sarah 
J.  Cornell,  and  lasting  and  valuable  improvements  to  be  made 
thereon,  in  the  execution  and  fulfillment  of  a  valid  agreement 
entered  into  between  them  some  time  before  the  date  of  the 
note  in  suit  herein,  whereby  he  agreed  that  he  would  procure 
her  a  house  and  lot  in  consideration  of  the  sum  of  eight  hun- 
dred dollars,  which  she  had  loaned  him  in  1873,  and  which  he 
had  agreed  to  pay  back  to  her  in  that  way.  The  conveyance 
of  the  lots  described  in  plaintiff's  complaint  herein,  which 
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defendant  William  H.  Cornell  caused  to  be  made  to  his  wife, 
Sarah  J.  Cornell,  was  dated  on  the  twenty-third  day  of  April, 
1880,  and  was  executed  upon  the  consideration  of  $250,  as  ex- 
pressed therein.  Both  William  H.  and  Sarah  J.  Cornell  were 
witnesses  on  the  trial  of  this  cause;  he  testified  that  he  did 
not  cause  the  lots  aforesaid  to  be  conveyed  to  his  wife  for  the 
fraudulent  purpose  alleged  in  plaintiff's  complaint;  and  she 
testified  that  she  accepted  the  conveyance  of  such  lots  without 
any  knowledge  whatever  of  any  such  fraudulent  purpose  on 
the  part  of  her  said  husband;  and  they  both  concurred  in  tes- 
tifying that  he  had  caused  the  lots  aforesaid  to  be  conveyed 
to  her  in  part  payment  of  the  sum  of  money  she  had  loaned 
him  as  aforesaid. 

Upon  these  points,  the  evidence  of  defendants,  William  H. 
and  Sarah  J.  Cornell,  was  not  contradicted  by  any  other  evi- 
dence appearing  in  the  record,  and  it  shows  very  clearly,  we 
think,  that  the  conveyance  of  the  town  lots,  described  in 
plaintiff's  complaint,  was  not  fraudulent,  and  gave  her  good 
title  to  such  lots,  free  from  the  claim  of  plaintiff  herein  or  of 
any  other  creditor  of  her  said  husband.  It  is  shown  by  the 
evidence  that  defendant  William  H.  Cornell  was  justly  in- 
debted to  his  wife,  Sarah  J.  Cornell,  as  well  as  to  the  plaintiff 
herein,  and  that  in  purchasing  the  lots  aforesaid  and  causing 
them  to  be  conveyed  to  his  wife,  and  in  making  lasting  and 
valuable  improvements  thereon,  with  his  own  funds,  he  was 
simply  giving  a  preference  to  his  wife  over  his  other  creditors, 
in  the  application  of  his  funds  to  the  payment  of  his  debts. 
The  preference  thus  given  was  neither  fraudulent  nor  illegal. 
The  husband  had  a  clear  and  undoubted  right  to  pay  the  debt 
to  his  wife  at  any  time,  in  money  or  in  property,  and  to  prefer 
his  wife  over  other  creditors  in  so  doing.  "She  was  the  credi- 
tor of  her  husband  for  the  money  loaned,  and  as  much  entitled 
to  payment  as  if  she  had  been  a  feme  sole":  Kyger  v.  F.  Hull 
Skirt  Co.,  34  Ind.  249;  Brookville  Nat.  Bank  v.  Kimble,  76  Id. 
195;  Sedgwick  y.  Tucker,  90  Id.  271;  Dice  v.  Irvin,  110  Id.  561, 
and  authorities  cited;  Hill  v.  Bowman,  35  Mich.  191;  Jordan 
V.  White,  38  Id.  253. 

For  the  reasons  given,  we  are  of  opinion  that  the  verdict  of 
the  jury,  as  against  appellant,  Sarah  J.  Cornell,  is  not  sus- 
tained by,  but  is  in  direct  conflict  with,  the  evidence  in  the 
'  record,  and  that,  for  this  cause,  her  separate  motion  for  a  new 
trial  ought  to  have  been  granted.  Some  other  causes  assigned 
for  a  new  trial  are  discussed  by  counsel,  but  these  we  need  not 
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and  do  not  now  consider.  It  was  error  to  overrule  the  sep- 
arate motion  of  appellant,  Sarah  J.  Cornell,  for  a  new  trial 
herein. 

The  judgment  against  defendant  Sarah  J.  Cornell  is  re- 
versed, with  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  her  motion  for  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


HusBAiTD  MAT  Pbeteb  HIS  WiTE  OVER  Othgb  Cresitobs:  See  not*  to 
Wilder  ▼.  Brooks,  88  Am.  Dec.  65,  56. 


Baeton  V.  The  Enterprise  Loan  and  Building 
Association. 

[U4  Indiana,  226.1 

BiTiLDiNO  Association  cannot  Dissolve  Itself  bt  its  Own  Resolution 
without  the  consent  of  all  the  share-holdera,  where  the  articles  of  asso- 
ciation do  not  authorize  the  corporation  to  close  its  existence  short  of 
eight  years  unless  all  stock  is  redeemed  at  its  value,  and  that  period  has 
not  elapsed  nor  the  stock  been  all  redeemed. 

Receiver  of  Buildinq  Association  will  not  be  Appointed  where  there 
are  no  assets  to  be  distributed,  and  where  all  the  share-holders  agreed  that 
advancements  of  money  made  to  members,  where  they  took  the  same 
and  paid  all  dues  and  interest,  should  be  theirs  absolutely,  and  if  they 
agreed  to  take  the  money  advanced  to  them  in  full  for  their  stock,  they 
should  not  be  required  to  pay  back  money  advanced,  then  mortgages 
taken  for  money  so  advanced  cannot  be  enforced,  and  there  are  no  as- 
sets to  be  distributed. 

/.  T.  Alexander^  J.  M.  Hatfieldf  W.  O.  Sayre,  and  M.  Goody 
for  the  appellant. 

A.  Hess,  C.  Cowgill,  H.  B.  Shiveley,  and  C.  E.  Cowgill,  for 
the  appellee. 

Elliott,  J.  The  appellee  is  an  incorporated  Building, 
Loan  Fund,  and  Savings  Association,  existing  under  articles 
of  association  filed  on  the  thirty-first  day  of  July,  1879.  Ar- 
ticle 4  of  the  organic  instrument  provides  that  "this  associa- 
tion shall  continue  in  operation  eight  years,  unless  the  funds 
of  the  association  shall  be  suflBcient  to  pay  all  its  debts,  and 
to  redeem  all  its  stock  in  a  shorter  time."  One  thousand  shares 
of  stock  were  issued,  and  all  redeemed  before  July  18,  1887, 
except  thirty-eight.  The  appellee  was  the  owner  of  one  of 
these  shares.  On  the  eighteenth  day  of  July,  1887,  a  resolu- 
tion was  passed  declaring  the  corporation  dissolved.     Thiu 
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resolution  recites  that  there  was,  at  that  time,  $399.83  in  the 
hands  of  the  treasurer,  and  it  made  provision  for  dividing  that 
sum  among  the  thirty-eight  share-holders  whose  stock  had 
not  been  redeemed.  These  share-holders  had  made  ninety-six 
monthly  payments  of  one  dollar  on  each  share.  Under  the 
arrangement  proposed  by  the  resolution,  the  appellant  would 
receive  $10.53  as  his  share  of  the  assets  of  the  corporation, 
while  the  holders  of  the  redeemed  shares,  those  who  had  re- 
ceived loans  on  their  stock,  would  each  receive  $142.67. 

The  appellant's  position  is,  that  the  resolution  declaring  the 
corporation  dissolved  was  nugatory,  and  that  it  must  continue 
in  existence  until  its  business  is  wound  up  as  the  statute  pro- 
vides. 

We  concur  with  the  appellant  in  the  opinion  that  the  arti- 
cle we  have  copied  from  the  articles  of  association  did  not 
authorize  the  corporation  to  close  its  existence  short  of  eight 
years,  unless  all  stock  was  redeemed  at  its  value.  We  think 
it  clear  that  the  corporation  could  not  dissolve  itself  by  its 
own  resolution  until  that  period  had  expired,  unless  all  the 
share-holders  consented  to  the  dissolution.  The  charter  of 
the  corporation  is  embodied  in  the  articles  of  association,  and 
those  articles  cannot  be  changed  without  the  imanimous  con- 
sent of  share-holders  who  have  vested  rights:  Bergman  v.  St. 
Paul  etc.  Assoc.,  29  Minn.  275;  Endlich  Law  of  Building 
Associations,  sec.  479.  We  conclude  without  hesitation  that 
the  resolution  of  July  18th  was  not  effective. 

A  further  question  remains:  Does  the  complaint  entitle  the 
appellant  to  a  receiver?  If  there  are  no  assets  except  those 
which  it  is  proposed  to  distribute  to  the  appellant  and  the 
other  thirty-seven  share-holders  to  whom  money  has  not  been 
advanced,  a  case  is  not  made  for  the  appointment  of  a  re- 
ceiver. Whether  there  are  such  assets  depends  upon  the 
character  of  the  mortgages  taken  for  money  advanced  to 
share-holders.  If  the  mortgages  are  regarded  as  made  to  se- 
cure loans  which  those  share-holders  can  be  compelled  to  pay, 
then  there  are  assets  which  should  be  made  available  and  dis- 
tributed. If  they  are  not  loans,  and  not  collectible,  then  there 
are  no  assets  to  be  distributed,  and  there  is  no  necessity  for 
appointing  a  receiver.  To  determine  this  question,  it  is  neces- 
sary to  examine  the  statute  and  the  plan  upon  which  the 
'  business  was  conducted  under  the  by-laws  of  the  corporation. 
The  statute  proAddes  that  loans  may  be  made  to  share-holders 
&t  a  rate  of  interest  not  exceeding  ten  per  centum  per  annum; 
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that  the  money  shall  be  offered  in  open  meeting,  and  awarded 
to  the  share-holder  bidding  the  highest  premium.  It  also  pro- 
vides that  the  by-laws  shall  prescribe  the  manner  of  award- 
ing loans,  and  the  rate  of  interest:  R.  S.  1881,  sec.  3416. 

Under  the  by-laws  adopted,  this  corporation,  from  the  time 
of  its  organization,  as  the  verified  answer  avers,  pursued  this 
plan:  at  each  monthly  meeting  "the  money  in  the  treasury 
was  put  up  at  auction  with  respect  to  preference  in  advance- 
ments, and  whoever  at  such  auction  was  willing  to  make  the 
greatest  discount  to  the  association,  or  to  take  at  the  time  the 
least  amount  of  money  per  share  for  the  interest  that  other- 
wise he  might  have  at  the  end  of  its  term  in  the  association's 
assets,  —  he  to  continue  to  the  end  of  the  association  in  paying 
the  prescribed  dues  and  interest  upon  his  shares  of  stock  on 
the  sum  recoverable  in  full  of  each  future  payment  of  interest, 
as  authorized  by  sections  1  and  2  of  article  14,  as  amended, 
of  the  by-laws, — was  to  receive  such  money.  The  amount  so 
paid,  provided  he  kept  up  his  dues,  met  such  assessments  as 
aforesaid,  or  paid  out  as  provided  for  in  sections  1  and  2,  as 
amended,  of  article  14  of  the  by-laws,  being  his  absolutely, 
and  he  surrendering  in  consideration  thereof  the  interest  that 
otherwise  he  might  have  received  in  the  said  association  as- 
sets." 

It  is  also  alleged  that  all  the  stockholders  agreed  to  this 
arrangement. 

This  answer  is  by  no  means  a  model  pleading,  for  it  is  con- 
fused and  obscure,  but  we  think  it  shows  with  reasonable 
certainty  that  the  share-holders  all  agreed  that  the  members 
who  took  the  money  and  paid  dues  and  interest,  and  agreed 
to  take  the  money  advanced  to  them  in  full  for  their  stock, 
should  not  be  required  to  pay  back  the  money  advanced.  Upon 
this  theory,  it  must  be  held  that  there  were  no  assets  for  dis- 
tribution, except  the  money  in  the  treasury  which  the  asso- 
ciation proposed  to  distribute:  Lister  v.  Log  Cabin  etc.  Assoc.y 
88  Md.  115;  Endlich's  Law  of  Building  Associations,  sees,  150, 
note,  440,  492. 

We  do  not  decide  what  would  be  the  rule  if  no  such  agree- 
ment had  been  made  as  the  answer  alleges  was  made;  nor  do 
we  decide  what  would  be  the  effect  of  such  an  agreement  not 
acquiesced  in  by  all  the  share-holders.  We  decide  the  case 
made  by  the  record,  and  do  not  go  beyond  it.  All  that  the 
record  requires  us  to  decide  is,  that  as  there  were  no  assets, 
the  appellant  was  not  entitled  to  have  a  receiver  appointed: 
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Caoon  V.  Seldiier,  77  Va.  293,  and  cases  cited;  Hagerman  v. 
Ohio  Bmlding  etc.  Assoc,  25  Ohio  St.  186. 
Judgment  affirmed. 

DissoLXTTiON  OF  BuiLDiKO  jljuv  Loan  ASSOCIATIONS  is  Considered  in  the 
note  npon  the  law  concerning  ench  associations  to  Robertson  v.  Bomegtead 
Asin,  69  Am.  Dec.  165,  166. 


Eads  V.  Retherfoed. 

[114  Indiana,  273.1 
Tax  Lien  w  not  Destroyed  nob  Taxes  Invalidated  by  the  method  in 

which  the  owner's  name  is  entered  on  the  tax  duplicate,  especially  where 

such  error  or  inaccuracy  is  slight. 
Tenant  in  Common   may  Compel  Contribution  feom  Co-tenants  for 

their  Share  of  Taxes  rightfully  paid  by  him  upon  an  entire  tract  of 

land  which  had  descended  to  all  as  heirs. 

A.  Ellison  and  H.  D.  Thompson^  for  the  appellant. 
F,  A.  Walker  and  E.  P.  Schlater,  for  the  appellees. 

Elliott,  J.  The  appellant  alleges  in  his  complaint  that, 
in  the  year  1865,  Burkett  Eads  died,  the  owner  of  the  real 
estate  in  controversy;  that  he  left  as  his  heirs  the  appellant 
and  Letha  A.  Retherford;  that,  in  the  year  1874,  Letha  A. 
Retherford  died,  the  owner  of  one  half  the  real  estate  of  which 
Burkett  Eads  had  died  seised;  that  the  land  was  entered  on 
the  duplicate  for  taxation  in  the  name  of  Burkett  Eads's 
heirs;  that  partition  of  the  land  has  never  been  made;  that 
the  appellant,  since  1867,  has  been  compelled  to  pay  taxes 
on  the  entire  tract  of  land,  and  to  redeem  from  tax  sales;  that 
the  amount  paid  by  him  is  $172.55.  Prayer  that  the  plaintiff 
be  adjudged  to  have  a  lien  on  the  land  for  the  taxes  and  inter- 
est, and  that  his  lien  be  foreclosed,  and  judgment  awarded 
him. 

The  taxes  were  not  invalidated  by  the  method  in  which  the 
owner's  name  was  entered  on  the  duplicate.  An  error  in  list- 
ing the  taxes  does  not  destroy  the  lien  nor  relieve  the  owner 
from  paying  them.  Persons  who  own  land  are  chargeable 
with  knowledge  that  it  is  liable  to  taxation;  and  if  they  ne- 
glect to  pay  what  they  know  it  is  their  duty  to  pay,  they  can- 
not escape  liability  on  the  ground  of  some  error  or  inaccuracy 
in  naming  the  owners;  at  all  events,  not,  upon  such  an  inac- 
curacy as  that  shown  by  the  complaint.    The  authorities  settle 
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this  question:  Noble  v.  City  of  IndianapoliSy  16  Ind.  606,  and 
cases  cited;  Sloan  v.  Sewell,  81  Id.  180;  Jenkins  v.  Rice,  84  Id. 
842;  Carr  v.  State,  103  Id.  548,  and  cases  cited. 

There  was  therefore  a  valid  lien  against  the  land,  which  the 
appellant,  as  the  owner  of  an  undivided  part  of  it,  had  a  right 
to  pay;  and  the  only  question  is,  Can  he  rightfully  call  upon 
his  co-tenants  to  contribute?  The  question  here  is  not,  as 
counsel  suppose,  whether  one  tenant  in  common  can  acquire 
a  title  through  a  sale  of  the  land  owned  in  common  for  taxes, 
but  whether  he  can  compel  his  co-tenants  to  pay  their  share 
of  the  taxes.  The  case  of  Page  v.  Webster,  8  Mich.  263,  77  Am. 
Dec.  446,  is  therefore  not  in  point. 

The  general  rule  undoubtedly  is,  that  one  tenant  who  has 
paid  an  encumbrance  may  compel  contribution  from  his  co- 
tenants:  1  Story's  Eq.  Jur,,  sec.  505;  Freeman  on  Co-tenancy, 
sees.  322,  512.  This  is  a  sound  and  salutary  rule,  and  we  can- 
not conceive  why  it  should  not  apply  to  this  case,  for  the  taxes 
were  a  burden  on  the  land  from  which  it  could  be  relieved  only 
by  payment.  Judge  Cooley  does  apply  the  general  rule  to  such 
cases  as  this,  for  he  says:  "Each  tenant  in  common  is  bound 
to  pay  the  tax  on  his  own  interest;  but  if  one  is  compelled  to 
pay  upon  all,  he  may  charge  the  interest  of  his  co-tenant  with 
the  proportionate  part  which  such  co-tenant  should  have  paid": 
Cooley  on  Taxation,  2d  ed.,  467. 

It  may  perhaps  be  true  that,  under  our  statute,  the  appel- 
lant might  have  elected  to  pay  the  taxes  on  his  undivided 
half  of  the  land,  but  he  was  not  bound  to  pursue  this  course. 
He  had  a  right  to  pay  all  the  taxes,  and  prevent  a  sale  of  any 
part  of  the  land.  Taking  all  the  sections  of  the  statute  to- 
gether, the  reasonable  construction  is,  that  one  to  whom  land 
descends  jointly  with  other  heirs  may  either  pay  the  taxes 
due  on  his  undivided  interest  in  the  land,  or  he  may  pay  all 
the  taxes  and  enforce  contribution.  Either  this  construction 
must  be  adopted,  or  many  clear  provisions  of  the  statute  be 
overthrown.  Section  6321,  Revised  Statutes  1881,  may  bo 
taken  as  an  example  of  other  similar  provisions  scattered 
through  our  voluminous  and  confused  revenue  laws.  In  that 
section  it  is  written:  "  Each  heir  or  devisee  shall  be  liable  for 
the  whole  of  such  tax,  and  shall  have  a  right  to  recover  of 
the  other  heirs  or  devisees  their  respective  proportions  thereof, 
when  paid  by  him,  and  interest  thereon;  and  the  lien  for  the 
proportion  of  taxes  paid  on  the  different  shares  of  the  land 
shall  vest  in  the  person  who  pays  the  taxes."     It  is  very  clear,. 
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therefore,  that  neither  the  statute  nor  the  general  rule  of  law 
gives  any  support  to  the  appellee's  claim  that  the  appellant  is 
a  mere  volunteer. 

Whether  the  complaint  does  or  does  not  claim  too  much 
interest,  or  whether  it  does  or  does  not  claim  for  taxes  barred 
by  the  statute  of  limitations,  are  questions  not  presented;  for, 
as  the  complaint  entitles  the  plaintiff  to  some  part  of  the  re- 
lief prayed,  and  in  the  form  it  is  demanded,  it  is  suflBcient  to 
repel  a  demurrer:  Bayless  v.  Glenn,  72  Ind.  5. 

Judgment  reversed. 


iBBEOULABrriES  IN  ASSESSMENTS  GENERALLY:  See  note  to  People  y.  Se^ 
mour,  76  Am.  Dec.  527-534. 

CJONTRIBtlTION  BETWEEN  Co-TENANTS  FOR  TAXES    PaID:    Note  to  Curl  T, 

Watson,  95  Am.  Dec.  767. 


K!.* 


Henry  v.  Heeb. 

ril4  Indiana,  275.1 

There  can  be  No  Ratification  of  Forged  Promissory  Note  which  can 
be  held  binding  upon  person  whose  name  was  forged,  in  the  absence  of 
an  estoppel  in  pais,  or  without  a  new  consideration  for  the  promise. 

Ratification.  —  If  One  Who  Assumes  to  Act  as  AaENT  Signs  Another 
Party's  Name  under  pretense  or  color  of  authority,  ratification,  under - 
standingly,  either  by  an  express  promise  to  pay  or  by  accepting  a  chat- 
tel mortgage  as  indemnity,  would  be  equivalent  to  previous  authority. 

Ratification  Which  the  Law  Interdicts  Relates  Only  to  Such  Acts 
as  clearly  appear  to  have  been  done  in  violation  of  a  criminal  statute, 
the  motive  of  the  ratifying  party  being  presumably  the  concealment  of 
the  crime  or  the  suppression  of  its  prosecution. 

Unauthorized  Signature  to  Note.  —  Where  the  Act  Ratified  is  of  an 
Ambiguous  Character,  and  may  as  well  be  attributed  to  a  mistaken 
assumption  of  authority  as  to  a  purpose  to  commit  a  crime,  public  policy 
does  not  forbid  the  adoption  or  ratification  of  the  act;  nor  can  it  be  said 
to  be  without  consideration  where  indemnity  has  been  accepted. 

R.  Conner,  H.  L.  Frost,  and  J.  I.  Little,  for  the  appellants. 
J.  F.  McKee  and  D.  W.  McKee,  for  the  appellee. 

Mitchell,  C.  J.  This  was  a  suit  by  Nicholas  Heeb  against 
Henry  Heeb,*  John  F.  Schonert,  and  James  D.  Henry,  to  re- 
cover the  amount  of  two  promissory  notes  signed  by  Heeb  and 
Schonert,  who  were  partners,  as  principals,  and  by  James  D. 
Henry  as  surety. 

The  controversy  is  between  the  plaintiff  and  the  appellant 
Henry,  and  relates  exclusively  to  the  note  described  in  the 
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second  paragraph  of  the  complaint,  the  execution  of  which 
Henry  denied  under  oath.  To  the  denial  of  the  latter,  the 
plaintiff  replied,  in  substance,  that  the  defendant,  after  hav- 
ing obtained  full  knowledge  that  the  plaintiff  held  the  note  in 
controversy,  ratified  and  confirmed  the  same,  and  promised  to 
pay  it,  and  accepted  a  chattel  mortgage  covering  the  partner- 
Bhip  property  of  Heeb  and  Schonert,  the  principal  debtors,  as 
indemnity  against  any  liability  which  might  exist  on  account 
of  his  having  become  surety  on  the  note.  This  was  held  to  be 
a  sufficient  reply. 

While  there  was  much  evidence  tending  to  prove  that  the 
signature  of  Henry,  as  it  appeared  on  the  note,  was  his  genu- 
ine signature,  there  was  also  evidence  tending  to  prove  that  it 
was  not  genuine.  The  extent  to  which  the  evidence  went  in 
that  regard  was  to  aflSrm  the  genuineness  of  the  signature  on 
the  one  hand,  and  to  deny  it  on  the  other.  There  was  no  evi- 
dence tending  to  incriminate  any  particular  person,  or  directly 
pointing  to  any  one  as  having  perpetrated  the  crime  of  forgery 
in  respect  to  the  appellant's  signature.  Besides,  there  was 
evidence  which  tended  to  show  that  one  of  the  principal 
makers  of  the  note  had,  with  the  appellant's  consent,  filled 
out  blank  notes,  which  had  been  previously  signed  by  the  lat- 
ter as  surety,  and  upon  which  the  firm  subsequently  obtained 
loans  of  money. 

The  appellant  testified  that  be  neither  signed  nor  author- 
ized any  one  to  sign  his  name  to  the  note,  "  to  the  best  of  his 
knowledge." 

There  was  some  evidence  tending  to  show  that  Henry 
recognized  the  validity  of  the  note,  and  his  liability  to  pay 
it,  and  that  he  had  knowledge  of  the  execution  of  a  chat- 
tel mortgage  by  Schonert  in  the  firm  name  to  secure  him 
and  other  creditors  of  the  firm,  and  that  the  note  in  suit 
was  one  of  the  claims  mentioned  in  the  mortgage  as  having 
been  signed  by  Henry  as  surety  for  Heeb  and  Schonert. 

Relevant  to  the  issue  made  by  the  plea  of  non  est  factum^ 
and  the  reply  thereto,  and  to  the  evidence  pertaining  to  that 
feature  of  the  case,  the  court  instructed  the  jury,  in  sub- 
stance, that  if  the  appellant,  after  having  obtained  full  knowl- 
edge upon  the  subject  of  whether  or  not  he  executed  the  note, 
ratified  and  confirmed  the  same,  and  promised  to  pay  it,  he 
would  be  liable  for  the  amount  thereof.  The  judgment  was 
favorable  to  the  plaintiff  below.  The  ruling  on  the  demurrer 
to  the  reply,  and  the  giving  the  above  instruction,  are  com- 


Nov.  1887.]  Henry  v.  Heeb.  615 

plained  of  as  causes  for  a  reversal  of  the  judgment.  The 
reply  and  the  instruction  present  substantially  the  same 
question. 

It  does  not  appear  that  the  promise  of  the  appellant  in- 
duced the  plaintiff  to  change  his  position  in  any  manner,  or 
that  in  reliance  thereon  he  surrendered  any  right  or  benefit 
whatever.  There  is,  therefore,  no  element  of  estoppel  in  the 
case  as  presented  either  in  the  pleading  or  in  the  instruction 
of  the  court. 

The  appellant  contends  that  a  person  whose  name  has  been 
forged  to  a  note  cannot  ratify  or  adopt  the  criminal  act,  so  as 
to  become  bound,  unless  facts  have  intervened  which  create 
an  estoppel,  and  preclude  him  from  setting  up  as  a  defense 
that  his  signature  is  not  genuine.  There  appears  to  be  an 
irreconcilable  conflict  in  the  decisions  of  the  courts  of  last 
resort  on  this  question.  Thus  in  Wellington  v.  Jackson,  121 
Mass.  157,  the  supreme  judicial  court  of  Massachusetts,  fol- 
lowing its  earlier  decisions,  held  that  one  whose  signature  had 
been  forged  to  a  promissory  note,  who  yet,  with  knowledge 
of  all  the  circumstances,  and  intending  to  be  bound  by  it, 
acknowledged  the  signature,  and  thus  assumed  the  note  as  his 
own,  was  bound  to  the  same  extent  as  if  the  note  had  been 
signed  by  him  originally,  without  regard  to  whether  or  not  his 
acknowledgment  amounted  to  an  estoppel  in  pais:  Greenfield 
Bank  v.  Crafts,  4  Allen,  447;  Bartlett  v.  Tucker,  104  Mass. 
336  (341);  6  Am.  Rep.  240.  To  the  same  effect  is  Hefner  v. 
Vandolah,  62  111.  483;  14  Am.  Rep.  106;  Fitzpatrick  v.  School 
Commissioners,  7  Humph.  224;  46  Am.  Dec.  76. 

There  are  other  cases  which,  while  seeming  to  lend  support 
to  the  doctrine  that  a  forged  signature  may  be  ratified,  never- 
theless turn  upon  the  proposition  that  the  holder  of  the  note 
had  in  some  way  acted  in  reliance  upon  the  promise  or  ad- 
mission of  the  person  whose  name  appeared  on  the  note,  or 
that  the  latter  had  received  or  participated  in  the  considera- 
tion for  which  the  note  had  been  given,  and  was  therefore 
estopped  to  deny  the  genuineness  of  his  signature.  Still  other 
decisions  depend  upon  principles  which  distinguish  them  from 
cases  involving  the  doctrine  of  ratification  or  adoption  of  forged 
instruments  purely:  Casco  Bank  v.  Keene,  53  Me.  103;  Forsyth 
V.  Day,  46  Id.  176;  Corser  v.  Paul,  41  N.  H.  24;  77  Am.  Dec. 
753;  Woodruff  V.  Munroe,  33  Md.  146;  Union  Bank  v.  Middle- 
brook,  33  Conn.  95;  Livings  v.  Wiler,  32  111.  387;  Commercial 
Bank  v.  Warren,  15  N.  Y.  577;  Crout  v.  De  Wolf  1  R.  I.  393; 
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McKenzie  v.  British  Linen  Co.,  L.  R.  6  App.  Cas.  82;  Forsythe 
V.  Banta,  5  Bush,  548. 

It  is  a  well-established  rule  of  law  that  if  one,  not  assuming 
to  act  for  himself,  does  an  act  for  or  in  the  name  of  another 
upon  an  assumption  of  authority  to  act  as  the  agent  of  the 
latter,  even  though  without  any  precedent  authority  whatever, 
if  the  person  in  whose  name  the  act  was  performed  subse- 
quently ratifies  or  adopts  what  has  been  so  done,  the  ratifica- 
tion relates  back  and  supplies  original  authority  to  do  the  act. 
In  such  a  case  the  principal  is  bound  to  the  same  extent  as  if 
the  act  had  been  done  in  the  first  instance  by  his  previous  au- 
thority, and  this  is  so  whether  the  act  be  detrimental  to  the 
principal  or  to  his  advantage,  or  whether  it  be  founded  in  tort 
or  contract.  The  reason  is,  that  there  was  an  open  assumption 
to  act  as  the  agent  of  the  party  who  subsequently  adopted  the 
act.  The  agency  having  been  knowingly  ratified,  the  ratifica- 
tion becomes  equivalent  to  original  authority:  Wilson  v.  Turn- 
man,  6  Man.  &  G.  236;  Smith  v.  Tramel,  68  Iowa,  488.  So, 
if  a  contract  be  voidable  on  account  of  fraud  practiced  on  one 
party,  or  if  for  any  reason  it  might  be  avoided,  yet  if  the  party 
having  the  right  to  avoid  the  contract,  being  fully  informed, 
deliberately  confirms  or  ratifies  it,  even  though  this  be  done 
without  a  new  consideration,  and  after  acts  have  been  done 
which  would  have  released  the  person  afiected,  the  party  thus 
ratifying  is  thereby  precluded  from  obtaining  the  relief  he  oth- 
erwise might  have  had:   Williams  v.  Boyd,  75  Ind.  286. 

The  ratification  or  adoption  of  a  forged  instrument,  or  of  a 
contract  which  is  prohibited  by  law,  or  made  in  violation  of  a 
criminal  statute,  involves  altogether  difierent  principles.  One 
who  commits  the  crime  of  forgery  by  signing  the  name  of 
another  to  a  promissory  note  does  not  assume  to  act  as  the 
agent  of  the  person  whose  name  is  forged.  Upon  principle, 
there  would  seem  to  be  no  room  to  apply  the  doctrine  of  rati- 
fication or  adoption  of  the  act  in  such  a  case.  Where  the  act 
done  constitutes  a  crime,  and  is  committed  without  any  pre- 
tense of  authority,  it  is  diflBcult  to  understand  how  one  who  is 
in  a  sense  the  victim  of  the  criminal  act  may  adopt  or  ratify 
it,  BO  as  to  become  bound  by  a  contract  to  which  he  is  to  all 
intents  and  purposes  a  stranger,  and  which  as  to  him  was  con- 
ceived in  a  crime  and  is  totally  without  consideration.  As  has 
been  well  said,  it  is  impossible  in  such  a  case  to  attribute  any 
motive  to  the  ratifying  party  but  that  of  concealing  the  crime 
and  suppressing  the  prosecution;  "for  why  should  a  man  pay 
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money  without  consideration  when  he  himself  had  been 
wronged,  unless  constrained  by  a  desire  to  shield  the  guilty 
party?" 

The  distinction  made  in  many  well-considered  cases  seems 
to  be  this:  Where  the  act  of  signing  constitutes  the  crime  of 
forgery,  while  the  person  whose  name  has  been  forged  may  be  es- 
topped by  his  admissions,  upon  which  others  may  have  changed 
their  relations  from  pleading  the  truth  of  the  matter  to  their 
detriment,  the  act  from  which  the  crime  springs  cannot,  upon 
considerations  of  public  policy,  be  ratified  without  a  new  con- 
sideration to  support  it:  Shisler  v.  Vandike,  92  Pa.  St.  447;  37 
Am.  Rep.  702;  McHugh  v.  County  of  Schuylkill,  67  Pa.  St.  391; 
Workman  v.  Wright,  83  Ohio  St.  405;  31  Am.  Rep.  546,  and  note; 
Owsley  V.  Philips,  78  Ky.  517;  Brooke  v.  Hook,  24  L.  T.  34;  2 
Daniel  on  Negotiable  Instruments,  1351,  1353;  2  Randolph 
on  Commercial  Paper,  sec.  629. 

In  a  case  of  a  known  or  conceded  forgery,  we  are  unable  to 
discover  any  principle  upon  which  a  subsequent  promise  by 
the  person  whose  name  was  forged  can  be  held  binding  in 
the  absence  of  an  estoppel  in  pais,  or  without  a  new  consid- 
eration for  the  promise:  Workman  v.  Wright,  supra;  Owsley  v. 
Philips,  supra. 

Notwithstanding  the  elaborate  argument  of  counsel,  our  con- 
clusion is,  that  neither  the  reply  nor  the  instruction  as  applied 
to  the  evidence  in  the  case  before  us  presents  the  question  of 
the  ratification  of  a  forged  instrument. 

The  case  was  contested  upon  the  one  side  on  the  theory  that 
the  signature  to  the  note  was  the  appellant's  genuine  signa- 
ture. There  was  no  question  of  forgery  involved  in  the  case. 
There  was  no  evidence  pointing  to  the  crime  of  forgery  on  the 
part  of  any  one.  The  question  was,  whether  the  note  had  been 
signed  by  the  appellant,  or  by  some  one  duly  authorized  by 
him.  For  anything  that  appears  either  in  the  reply  or  in  the 
evidence,  it  may  as  well  be  assumed,  if  the  appellant's  name 
was  not  signed  by  himself,  that  it  was  signed  by  another  un- 
der pretense  of  authority. 

As  we  have  seen,  if  the  appellant's  name  was  signed  by  some 
one  who  assumed  to  act  as  his  agent,  or  under  pretense  or  color 
of  authority,  ratification,  understandingly,  either  by  an  ex- 
press promise  to  pay,  or  by  accepting  a  chattel  mortgage  as  in- 
demnity, would  be  equivalent  to  previous  authority. 

The  ratification  which  the  law  interdicts  relates  only  to  such 
acts  as  clearly  appear  to  have  been  done  in  violation  of  a  crim- 
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inal  statute,  the  motive  of  the  ratifying  party  being  presumably 
the  concealment  of  the  crime  or  the  suppression  of  its  prose- 
cution. Where,  however,  as  in  the  present  ease,  the  act  rati- 
fied is  of  an  ambiguous  character,  and  may  as  well  be  attributed 
to  a  mistaken  assumption  of  authority  as  to  a  purpose  to  com- 
mit a  crime,  public  policy  does  not  forbid  the  adoption  or  rati- 
fication of  the  act;  nor  can  it  be  said  to  be  without  consideration, 
especially  where,  as  in  the  present  case,  indemnity  has  been 
accepted. 

These  conclusions  lead  to  an  affirmance  of  the  judgment. 
Judgment  affirmed,  with  costs. 


PowiB  OF  Pbincipal  TO  Ratift  CRIMINAL  AcT.  —  There  are  certain  acta 
which  cannot  be  legally  delegated  to  an  agent  to  perform,  snch  as  acts  to  be 
done  in  violation  of  law,  or  which  would  contravene  public  policy,  and  which 
would  amount  to  crimes  against  the  state.  Therefore,  since  such  acts  cannot 
be  lawfully  delegated,  it  necessarily  and  logically  follows  that  they  cannot, 
as  such  illegal  acts,  be  ratified:  Greenhood  on  Public  Policy,  210,  rule  197; 
Mechem  on  Agency,  ed.  1889,  sees.  20  et  seq.,  115;  and  this  rule  is  strictly 
in  keeping  with  the  decision  in  the  principal  case.  But  in  the  application  of 
any  general  rule  to  the  specific  crime  of  forgery,  there  is  an  apparently 
irreconcilable  conflict  of  authority;  we  say  apparently,  because  there  are 
comparatively  few  cases.  Those  cited  in  the  principal  case,  in  the  note  to 
Workman  v.  Wright,  31  Am.  Rep.  549,  and  in  this  note,  constitute  nearly,  if 
not  all,  the  important  c£ises  of  value  upon  this  subject,  in  which  the  exact 
question  indicated  has  been  considered;  and  in  addition,  this  apparent  con- 
flict is  confined  to  a  much  more  limited  number  of  cases,  viz.,  to  those  in 
which  there  is  no  argument  of  the  principles  involved,  but  simply  bare  dicta. 
Outside  of  these  last,  there  is  no  irreconcilable  conflict  as  to  the  law.  In  the 
several  states,  where  there  has  been  a  sufficient  argument  of  the  question  to 
discover  what  principles  the  court  has  considered  to  have  been  involved,  wa 
find  the  weight  of  authority  to  be  that  one  whose  name  has  been  forged  can 
ratify  the  act  so  as  to  be  holden:  Htfntr  v.  Vandolah,  C2  111.  483;  14  Am. 
Rep.  IOC;  Commercial  Bank  v.  Warren,  15  N.  Y.  577;  Cravenes  v.  Oillilan,  63 
Mo.  28;  Dow'8  Ex'r  v.  Speniiy'a  Ex'r,  29  Id.  386;  Harper  v.  Devene,  10  La. 
Ann.  724;  Wellington  v.  Jackson,  121  Mass.  157;  ForayUie  v.  Bonta,  5  Bush, 
547;  and  also  in  other  states,  whose  decisions  are  hereinafter  specially  noted. 

In  England,  Brooke  v.  Hook,  L.  R.  6  Ex.  89,  31  Am.  Rep.  550,  which  is  a 
leading  case  and  decides  that  a  forgery  is  incapable  of  ratification,  has  not, 
Eo  far  as  we  can  ascertain,  been  directly  overruled;  although  in  McKenzie  v. 
British  Linen  Co.,  6  L.  R.  App.  C.  82,  while  the  court  refused  to  hold  that 
there  was  a  ratification  where  the  holder  of  forged  paper  bad  not  been  in- 
duced to  alter  his  position  by  reason  of  the  silence  or  admissions  of  the  party 
whose  signature  was  forged,  yet  it  held  that  a  person  could  not,  when  he 
knew  that  his  signature  was  forged,  stand  by  and  permit  a  bank  to  lUter  its 
position  to  its  injury;  but  the  court  (Id.  99)  says:  "I  wish  to  guard  against 
being  eapposed  to  say  that  if  a  document  with  an  unauthorized  signature 
was  uttered  under  such  circumstances  of  intent  to  defraud  that  it  amounted 
to  the  crime  of  forgery,  it  is  in  the  power  of  the  person  whose  name  was 
forged  to  ratify  it  so  as  to  make  a  defense  for  the  forger  against  a  criminal 
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charge;  I  do  not  think  he  could.  But  if  the  person  whose  name  was  used 
without  authority  chooses  to  ratify  the  act,  even  though  known  to  be  a 
crime,  he  makes  himself  civilly  responsible  just  as  if  he  had  originally  au- 
thorized it.  It  is  quite  immaterial  whether  this  ratification  was  made  to  a 
person  who  seeks  to  avail  himself  of  it  or  to  another."  Dr.  Wharton,  in  his 
work  on  agency,  section  71,  while  declaring  the  rule  that  a  principal  may 
ratify  a  forgery  of  his  name,  says:  "I  state  this  conclusion  with  some  hesi- 
tation ";  and  refers  to  Brooke  v.  Hook,  supra,  as  affording  a  ground  for  hi» 
doubts;  but  in  support  of  the  rule,  that  learned  writer  in  the  same  section 
adds  the  following:  "But  what  is  a  forgery?  No  doubt  if  it  is  patent  that 
when  a  siguature  is  knowingly  fabricated  with  intent  to  defraud,  and  this  is 
found  by  the  jury,  a  court  must  judicially  pronounce  the  case  to  be  forgery. 
But  how  can  this  be  predicated  of  a  case  in  which  the  person  whose  signa- 
ture is  said  to  bo  forged  adopts  such  signature  as  his  own?  In  such  a  case» 
would  it  be  possible  to  exclude  the  doubt  whether  the  supposed  forger  may 
not  have  believed  that  he  was  or  would  be  recognized  as  authorized  to  sign^ 
and  if  so  believing,  could  he  be  held  guilty  of  forgery?  And  in  any  view, 
can  we  preclude  a  party  from  saying,  '  My  name  was  signed  with  the  inten- 
tion of  benefiting  me.     I  adopt  the  act'  ? " 

In  Hefner  v.  Vandolah,  62  111.  483,  14  Am.  Rep.  106,  where  the  defendant's 
name  waa  attached  to  a  note  as  surety  without  his  authority,  but  afterwards 
it  was  shown  to  him  and  he  admitted  the  signature  to  be  his,  it  was  held 
that  he  was  estopped  from  denying  the  execution  of  the  note;  and  the  court 
said  in  that  case  that  the  same  rule  should  apply  "  as  in  the  case  of  the  adop- 
tion or  ratification  of  an  ordinary  act  of  assumed  agency;  that  the  form  of  the 
signature  not  bearing  any  indication  of  the  fact  of  its  being  made  by  another 
hand  does  not  prevent  the  person  whose  name  is  placed  on  the  note  from  be- 
ing legally  holden,  upon  proof  that  the  signature  was  previously  authorized, 
or  subsequently  adopted."    This  case  was  distinguished  from  that  where  the 
admission  is  made  under  a  mistaken  belief  that  the  signature  was  genuine, 
since  here  the  acts  and  admissions  were  made  "after  a  careful  examination 
of  the  note  and  time  taken  for  consideration,  with  full  knowledge,"  by  the 
defendant,  that  the  signature  was  not  in  his  handwriting.     But  the  court 
limited  the  question  in  the  case  to  the  only  one  of  whether  the  defendant 
ratified  or  adopted  his  forged  signature  on  the  note,  although  the  point  was 
raised  by  counsel  that  the  admissions  of  defendant  must  be  of  such  a  char- 
acter as  to  constitute  an  estoppel  in  pais,  having  the  element  of  actual  dam- 
age from  delay  occasioned  by  the  misleading  character  of  his  acts.      Workman 
V.  Wright,  33  Ohio  St.  405,  31  Am.  Rep.  540,  is  seemingly  opposed  to  the 
last  case,  and  decides  that  a  mere  promise  to  pay  a  forged  note,  when  such 
promise  is  given  by  the  supposed  maker  of  the  note  without  any  new  consid- 
eration, and  after  the  promisee  has  acquired  the  note,  is  not  binding.     The 
distinction  is  apparent,  however,  between  these  two  cases;  in  the  former, 
there  were  circumstances  which  the  court  declared  estopped  the  defendant; 
in  the  latter,  in  addition  to  the  fact  that  there  were  "no  circumstances  to 
create  an  estoppel,  there  was  no  consideration  for  the  promise,"  since  the 
owner  of  the  note  had  in  no  way  changed  his  etatua  by  reason  of  the  defend- 
ant's admissions;  and  it  also  appeared  that  the  defendant  "had  signed  a 
note,  and  when  the  one  in  suit  was  shown  him  said  he  would  pay  it,  suppos- 
ing it  to  be  the  one  he  had  signed, "  thereby  coming  within  the  very  distinc- 
tion made  in  the  former  case  as  to  admissions  made  under  a  mistaken  belief. 
These  cases,  therefore,  do  not  conflict;  but  are  both,  so  far  as  they  go,  recon- 
cilable with  the  majority  of  cases  upon  the  main  question  considered  in  thi* 
note. 
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A  diatinotion  is  made  in  the  principal  case  between  the  ratification  of  a 
forged  instrument  and  the  ratification  of  the  act  of  an  agent;  a  further  dis- 
tinction is  also  made  between  cases  of  forgery  where  mere  estoppel  arises  by 
reason  of  others  having  changed  their  position  on  account  of  the  admissiooa 
and  those  cases  of  a  ratification  of  the  act  itself  from  which  the  crime 
springs,  asserting  that  in  the  latter  case  there  must  be  a  new  consideration; 
or  in  brief,  that  where  there  is  a  known  forgery,  there  must  be  either  an 
estoppel  in  pais  or  a  new  consideration,  to  make  a  subsequent  promise  bind- 
ing upon  the  person  whose  name  is  forged.  This  is  in  keeping  with  what  is 
said  in  Mechem  on  Agency,  ed.  1889,  sec.  116,  which  is  as  follows:  "But 
whatever  may  be  regarded  as  the  true  rule  in  the  abstract,  it  is  certain  that 
the  principal  may,  upon  discovery  of  the  forgery,  so  conduct  himself  as  by 
permitting  the  paper  to  be  taken  upon  the  strength  of  his  assertion  as  to  its 
genuineness,  or  by  inducing  the  holder  to  change  his  position,  or  intermit 
«ome  remedial  proceeding  upon  assurance  of  its  validity  or  a  promise  of 
protection,  or  generally,  by  remaining  silent  as  to  its  invalidity,  when  in 
equity  and  good  conscience  he  ought  to  have  spoken,  as  to  estop  himself 
from  asserting  that  it  is  not  binding  upon  him. " 

This  question  resolves  itself,  then,  into  civil  undertakings  and  undertak- 
ings to  suppress  the  crime.  The  latter  would,  in  all  cases,  be  void:  Mechem 
on  Agency,  ed.  1889,  sec.  116;  Staler  v.  Vandike,  92  Pa.  St.  447;  37  Am.  Rep. 
702.  The  former,  or  civil  undertakings,  resolve  themselves  into  cases,  —  1. 
Where  the  act  done  is  a  mere  unauthorized  act,  which  is  not  illegal  and 
against  public  policy,  or  which  is  among  those  acts  which  could  have  been 
delegated  in  the  first  place;  2.  Where,  as  is  stated  in  the  principal  case, 
there  has  been  an  estoppel  in  pais  against  the  principal,  or  a  new  considera- 
tion, for  in  both  these  instances  there  may,  by  the  weight  of  American  au- 
thority, be  a  ratification:  Mechem  on  Agency,  ed.  1889,  sec.  116;  Corserv. 
Paul,  41  N.  H.  24,  and  cases  ante.  So  where  there  is  a  forged  indorsement 
of  the  payee's  title,  a  declaration  by  the  maker  that  the  note  is  right  upon 
its  being  presented  to  him,  after  it  was  transferred  to  a  subsequent  indorsee, 
does  not  estop  the  maker  from  setting  up  the  defense  of  forgery  of  the  in- 
dorsement; but  it  would  be  otherwise  if  the  declaration  were  made  before 
the  transfer,  and  such  indorsee  should  take  the  note  upon  the  faith  of  such 
declaration:  Lancaster  v.  Balizell,  7  Gill  &  J.  468;  28  Am.  Dec  233.  But 
there  is  "no  estoppel,  unless  the  plaintiff  changed  his  position  for  the  worse 
in  just  reliance  upon  what  the  defendant  said ":  Smifh  v.  Tramel,  C8  Iowa, 
488,  490.  Though  where  the  defendant's  name  had  been  forged  as  surety  on 
a  note,  and  on  being  shown  the  note  by  the  owner  he  admitted  that  the  sig- 
nature was  genuine  and  promised  to  pay  the  note,  supposing  that  he  had 
signed  it,  and  the  owner  was  thus  induced  to  forbear  suit  until  the  maker 
became  insolvent,  it  was  held  that  the  defendant  was  estopped  from  setting 
up  that  his  signature  was  forged:  Jittdd  v.  Matthews,  79  Ky.  479;  and  where 
one,  assuming  to  act  as  agent  for  a  mercantile  house  of  which  he  was  a  clerk, 
signed  a  note  with  the  firm's  name,  adding  "p.  pw.  E.  A.  Searle," — his  own 
name,  —  and  it  was  thereafter  shown  to  the  defendant,  who  was  a  member  of 
the  firm,  who  said  it  was  all  right  and  he  would  have  it  to  pay,  and  in  addi- 
tion took  the  note  and  corrected  its  date,  this  was  held  a  ratification  of  the 
signature  of  the  note:  Harper  v.  Devene,  10  La.  Ann.  724.  So,  in  Corser  v. 
Paul,  41  N.  H.  24,  it  was  held  that  where  the  holder  of  a  note  lias  been  led 
to  alter  his  position,  to  his  injury,  by  the  statement  that  a  forged  signature 
ia  genuine,  then  the  silence  of  a  party  to  whom  a  note  was  shown  which  pur- 
ported to  have  his  signature,  and  accompanied  with  a  request  to  pay  it. 
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would  estop  Bucb  party  from  denying  that  the  signature  was  his.  Bnt  the 
ratification,  to  be  binding,  mast,  in  this  as  in  other  cases  of  ratification,  be 
made  with  full  knowledge  of  the  facts:  Be/tier  v.  Vandolah,  62  111.  483;  14 
Am.  Rep.  106.  The  cases  of  Cravens  v.  Gillilan,  63  Mo.  28,  and  First  National 
Bank  of  Trenton  v.  Gay,  63  Id.  33,  decide  that  if  one's  name  has  without  his 
authority  been  placed  upon  a  note,  he  may  ratify  the  same,  and  that  no  new 
or  independent  consideration  is  necessary;  but  there  was  no  evidence  of  bad 
faith  in  either  of  the  cases;  they  are  therefore  to  be  distinguished  from  a 
case  where  the  ratifier's  name  has  been  forged;  and  the  court  (Id.  40) 
declares  that  the  Pennsylvania  case  of  McHugh  v.  County,  67  Pa.  St.  391, 
and  cases  therein  cited,  have  no  application,  since  they  only  hold  that  there 
can  be  no  ratification  without  a  new  consideration,  where  the  original  act 
was  malajide;  and  in  Wellington  v.  Jackson,  121  Mass.  157,  cited  in  the  prin- 
cipal case,  it  is  declared  that  there  may  be  such  ratification  of  forged  paper, 
although  the  principal's  admissions  do  not  amount  to  an  estoppel  in  pais;  the 
question  of  new  consideration  was  not  considered. 


Lane  v.  Schlemmer. 

[114  Indiana,  296.] 

Wheeb  Averment  in  Complaint  to  Qtjiet  Title  is  that  Plaintif» 
Owns  the  Feb  of  the  land  in  controversy,  but  does  not  specifically  set 
forth  his  title,  the  law  declares  that  he  owns  the  entire  estate  abso- 
lutely. 

Married  Woman  is  Estopped  from  Denting  her  PosmvE  Repre- 
sentations Made  to  a  Mortgagee,  who,  acting  in  good  faith,  and  hav- 
ing no  knowledge  that  the  facts  stated  are  untrue,  is  induced  by  those 
representations  to  take  a  mortgage  upon  her  real  estate. 

Dttress. — As  against  Bona  Fide  Indorsee  of  Note  and  Holder  of 
Mortgage,  Married  Woman  is  Estopped  from  showing  that  her  hus- 
band, acting  in  collusion  with  the  original  mortgagee,  exercised  duress, 
and  thereby  obtained  her  signature  to  a  negotiable  note,  and  the  mort- 
gage to  secure  same,  as  well  as  to  an  affidavit  containing  material  repre- 
sentations affecting  the  mortgage  on  which  the  indorsee  relied  in  good 
faith,  although  the  truth  may  be  shown  against  the  original  mortgagee. 

No  Error  in  Refusing  Trial  by  Jury  in  Suit  Purely  of  Equitablb 
Cognizance,  such  as  action  to  cancel  a  note  and  mortgage. 

M.  E.  Clodfelter,  J.  A.  Lindly,  and  J.  V.  Maxedon^  for  the 
appellant. 

O.  D.  Hurley^  for  the  appellee. 

Elliott,  J.  The  first  paragraph  of  the  appellant's  com- 
plaint alleges  that  she  owns  the  land  in  controversy  in  fee; 
that  she  executed  a  note  and  mortgage  to  James  M.  Jamison; 
that  she  undertook  therein  as  surety  for  her  hushand,  Samuel 
Lane;  that  she  was  then  a  married  woman,  and  received  no 
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part  of  the  consideration  for  which  the  note  and  mortgage 
were  executed.  Prayer  that  the  mortgage  he  canceled  and 
her  title  quieted. 

The  second  paragraph  is  substantially  the  same  as  the  first, 
except  that  it  sets  out  specifically  the  title  of  the  appellant. 

The  third  paragraph  alleges  that  the  appellant  is  the  owner 
in  fee  of  the  land  in  dispute,  and  that  she  derived  it  through 
her  first  marriage;  but  it  is  not  averred  how  she  derived  title. 

The  theory  of  all  the  paragraphs  of  the  complaint  is,  that 
the  mortgage  was  void,  because  it  was  executed  to  secure  the 
debt  of  her  husband.  Had  the  third  paragraph  of  the  com- 
plaint averred  that  all  the  title  she  had  was  vested  in  her  as 
the  widow  of  her  husband,  a  very  dificrent  question  would  be 
presented:  McCullough  v.  Davis,  108  Ind.  292.  But  this  it 
does  not  do;  on  the  contrary,  it  is  expressly  averred  that  she 
is  the  owner  in  fee,  and  this  implies  that  she  owns  the  whole 
estate  absolutely.  Where  a  plaintifif  avers  that  he  owns  the 
land  in  fee,  without  specifically  setting  forth  his  title,  the  law 
declares  that  he  owns  the  entire  estate:  Indiana  etc.  R'y  Co.  v. 
Allen,  113  Id.  581. 

The  theory  of  the  third  paragraph  of  the  complaint,  as  well 
as  of  all  the  others,  plainly  is,  that  the  plaintifi"  owns  the  whole 
estate  in  the  land,  and  that  the  mortgage  which  she  seeks  to 
have  canceled  was  void,  for  the  reason  that  it  was  executed 
to  secure  the  debt  of  her  husband.  By  this  theory  the  appel- 
lant is  bound,  and  upon  it,  as  we  understand  counsel's  argu- 
ment, they  stand:  Mescall  v.  Tully,  91  Ind.  96,  and  cases 
cited;  Western  Union  Telegraph  Co.  v.  Reed,  96  Id.  195  (198); 
First  National  Bank  v.  Root,  107  Id.  224;  Green  v.  Groves,  109 
519  (522). 

There  is  a  general  statement,  indefinite  in  form  and  vague 
in  meaning,  in  the  third  paragraph  of  the  complaint,  that  the 
appellant  was  induced  to  execute  the  mortgage  through  '•  fear 
of  trouble  and  personal  violence  at  the  hands  of  her  hus- 
band"; but  this  mere  general  conclusion  cannot  control  the 
pleading,  for  pleadings  are  not  judged  by  detached  sentences; 
on  the  contrary,  they  are  judged  by  their  general  scope  and 
efi'ect:  Neidefer  v.  Chastain,  71  Ind.  363  (367). 

The  third  paragraph  of  the  appellee's  answer  pleads  these 
material  facts:  The  appellee  is  the  owner  of  the  mortgage, 
having  purchased  it  of  the  mortgagee  in  good  faith  and  for 
value.  The  note  and  mortgage  were  executed  for  personal 
property  sold  to  the  appellant.     She  made  and  delivered  to 
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the  appellee's  indorser  an  affidavit  stating  that  she  executed 
the  note  and  mortgage  to  pay  for  the  property  she  proposed 
to  buy  of  him;  he  relied  on  this  affidavit,  and  her  representa- 
tions that  she  was  the  purchaser  of  the  property,  and  that  the 
note  and  mortgage  were  executed  for  her  sole  use  and  benefit, 
and  not  as  the  surety  of  her  husband.  The  indorsee  of  the 
appellee  believed  the  facts  to  be  true,  had  no  knowledge  to 
the  contrary,  and  relied  entirely  on  the  appellant's  repre- 
sentations. 

This  answer  is  good.  The  representations  of  the  appellant 
as  to  the  fact  that  she  was  the  purchaser  of  the  personal  prop- 
erty, and  that  the  note  and  mortgage  were  executed  to  pay  for 
the  property  thus  purchased  by  her,  estop  her  from  denying 
the  truth  of  those  facts.  If  the  note  and  mortgage  were  exe- 
cuted by  her  to  pay  for  property  purchased  by  her,  then  they 
are  valid;  and  that  they  were  so  executed  she  cannot  deny. 
The  representation  is  not  as  to  her  capacity, — not  that  at 
all, — but  as  to  the  character  of  the  contract.  We  need  not, 
however,  further  discuss  this  question,  for  it  has  been  fully 
discussed  and  expressly  decided  in  recent  cases:  Ward  v. 
Berkshire  Life  Ins.  Co.,  108  Ind.  301;  Rogers  v.  Union  Cent. 
Life  Ins.  Co.,  Ill  Id.  343. 

We  agree  with  the  appellant's  counsel  that  a  married 
woman  is  not  estopped  by  the  mere  form  or  recitals  of  her 
contract:  Cupp  v.  Campbell,  103  Ind.  213.  But  that  rule  has 
no  application  here,  for  the  answer  does  not  put  the  defense 
upon  the  recitals  of  the  contract.  The  defense  is  put  upon 
the  positive  representations  made  by  the  appellant,  and  upon 
which  the  mortgagee  had  a  right  to  rely.  We  do  not  hold 
that  mere  representations  will  estop  a  married  woman;  but  we 
do  hold  that  where  they  are  acted  upon  in  good  faith  by  the 
person  to  whom  they  are  made,  and  who  has  no  information 
that  would  lead  him  to  believe  they  are  not  true,  they  will 
estop  her.  If  made  to  one  who  knows  that  they  are  not  true, 
or  to  one  who  is  chargeable  with  that  knowledge,  they  will  not 
have  the  effect  of  an  estoppel.  Where,  however,  to  permit  the 
married  woman  to  deny  what  she  has  positively  affirmed 
would  operate  as  a  fraud  upon  one  who  has  acted  in  good 
faith,  she  will  be  held  to  be  estopped.  It  may  be  that  a  mere 
Bilence  when  she  should  speak  will  not  create  an  estoppel;  but 
where  she  makes  positive  representations,  and  thus  misleads 
one  who  acts  in  good  faith,  an  estoppel  will  arise.  Mr.  Kelly, 
in  the  note  to  27  Am.  Law  Reg.  oO,  52  (Rogers  v.  Union  Cent. 
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Lije  Ins.  Co.,  supra),  cites  many  cases  fully  supporting  this 
doctrine. 

The  second  paragraph  of  the  reply  is  addressed  to  the  third 
paragraph  of  the  answer,  and  contains  these  allegations:  That 
the  appellant,  at  the  time  the  note  and  mortgage  were  exe- 
cuted, was  a  married  woman;  that  they  were  executed  to  se- 
cure the  separate  debt  of  her  husband;  that  they,  as  well  as 
the  afl5davits,  were  not  voluntarily  executed  by  her,  but  they 
were  procured  by  fraud  and  duress;  that  James  M.  Jamison 
fraudulently  colluded  with  her  husband  to  procure  her  signa- 
ture to  the  affidavit,  the  note,  and  the  mortgage;  that  they 
agreed  between  themselves  that  the  sale  of  the  property  should 
in  reality  be  to  her  husband,  Samuel  Lane,  and  that  the  pos- 
session of  the  liquors,  saloon,  and  fixtures  should  be  taken  by 
Samuel  Lane,  and  that  he  should  compel  his  wife,  the  appel- 
lant, to  sign  the  affidavit,  note,  and  mortgage;  that  they  both 
knew  that  she  was  opposed  to  saloons,  or  anything  connected 
with  the  liquor  business,  and  that  she  would  not  sign  the 
papers  unless  through  fear  and  compulsion;  that  Jamison 
knew  that  her  husband  was  in  the  habit  of  getting  drunk; 
that  when  he  was  under  the  influence  of  liquor  he  was  a  vio- 
lent and  dangerous  man,  and  that  when  in  such  condition  tho 
person,  and  even  the  life,  of  the  appellant  would  be  in  danger 
should  she  refuse  to  sign  the  papers;  that  her  husband  and 
Jamison,  in  order  to  induce  her  to  sign  the  papers,  caused 
them  to  be  prepared;  that  after  they  were  prepared,  Jamison 
furnished  Lane  with  liquor,  and  caused  him  to  become  thor- 
oughly intoxicated;  that  while  Lane  was  in  that  condition 
they  took  the  papers  to  the  appellant,  and  in  the  presence  of 
the  notary  public  demanded  that  she  should  sign  them ;  that, 
knowing  the  disposition  of  her  husband  when  intoxicated,  and 
knowing  that  if  she  refused  to  comply  with  his  demand  she 
would  endanger  her  life,  she  did,  through  fear  of  personal  vio- 
lence, sign  the  affidavit,  note,  and  mortgage. 

We  have  no  doubt  that  if  the  note  and  mortgage  were  still 
in  the  hands  of  James  M.  Jamison,  the  reply  would  be  good. 
If  a  man  colludes  with  the  husband  to  secure  from  the  wife  a 
representation,  whether  in  the  form  of  an  affidavit  or  in  any 
other  form,  he  cannot  insist  that  the  wife  is  estopped  from 
showing  that  the  representation  was  not  true:  Keller  v.  Orr^ 
106  Ind.  406. 

The  difficulty  in  the  case  arises  out  of  the  fact  that  the  ap- 
pellee, Scblemmer,  is  the  bona  fide  indorsee  of  the  note.    It 
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is  a  note  negotiable  by  the  law  merchant,  and  as  a  general  rule 
Buch  notes  are  protected  against  defenses  while  in  the  hands 
of  a  good-faith  holder.  The  question  is,  whether  the  case  be- 
fore us  is  within  the  rule.  The  effect  of  the  representations 
made  by  the  appellant  would,  in  ordinary  cases,  be  to  estop 
the  maker  of  a  promissory  note  from  defeating  it  in  the  hands 
of  one  who  acquired  it  without  notice,  for  value,  and  before 
maturity.  If  these  representations  do  not  estop  the  appel- 
lant, it  must  be  for  the  reason  that,  as  she  was  a  married 
woman,  the  case  is  not  within  the  general  rule. 

Our  conclusion  is,  that  she  must  be  held  bound  by  the  estop- 
pel. It  must  be  known  to  her  as  a  matter  of  law  that  a  prom- 
issory note,  negotiable  under  the  law  merchant,  is  a  subject  of 
commerce,  and  may  be  freely  bought  and  sold.  Knowing 
this,  ohe  must  also  know  that  if  she  makes  a  solemn  and  de- 
liberate representation  in  the  form  of  an  affidavit  as  to  the 
contract  out  of  which  it  springs,  that  representation  may  be 
used  to  induce  persons  to  purchase  the  note  she  executes. 
This,  added  to  the  fact  that  our  statute  expressly  provides 
that  a  married  woman  may  be  bound  by  an  estoppel  in  pais, 
seems  to  close  the  question  against  the  appellant.  Nor  is  this 
all,  for  it  has  been  often  decided  that  she  may  execute  a  prom- 
issory note  for  property  purchased  by  her,  and  that  ability  to 
contract  is  now  the  rule,  and  disability  the  exception:  Arnold 
V.  Engleman,  103  Ind.  512;  Barnett  v.  Harshharger,  105  Id. 
410;  McLead  v.  ^tna  Life  Ins.  Co.,  107  Id.  394;  Chandler  v. 
Spencer,  109  Id.  553;  Rosa  v.  Prather,  103  Id.  191;  Bennett  v. 
Mattingly,  110  Id.  197;  Indiana  etc.  R^y  Co.  v.  Allen,  supra. 

It  is  not  to  be  forgotten  that  the  representation  upon  which 
the  appellee  acted  was  not  as  to  the  appellant's  capacity  to 
contract,  but  as  to  the  character  of  the  contract  itself.  The 
law  fixes  her  capacity,  but  she,  by  her  sworn  statement,  fixed 
the  character  of  the  contract.  When  she  fixed  the  character 
of  the  contract  the  law  entered  and  fixed  her  liability.  As 
she  gave  character  to  the  contract  by  a  solemn  and  deliberate 
statement,  she  cannot  be  allowed  to  say,  as  against  a  man 
who  has  acted  in  good  faith,  that  her  contract  was  not  what 
she  swore  it  was.  If  the  person  who  acquired  the  note  acted 
in  bad  faith,  or  had  notice,  then,  doubtless,  she  would  not  be 
bound;  but  unless  he  had  notice,  or  did  act  in  bad  faith,  she 
is  bound.  This  principle  is  illustrated  by  the  case  of  Gardner 
V.  Case,  111  Ind.  494,  where  it  was  held  that  a  married 
woman  is  bound  by  a  mortgage  executed  under  duress  exer- 
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cised  by  the  husband,  but  of  which  the  mortgagee  had  no 
notice. 

Our  statute,  as  we  have  indicated,  greatly  enlarges  the 
powers  of  a  married  woman.  She  is  invested  with  the  power 
of  contracting  to  almost  as  great  an  extent  as  a  feme  sole. 
The  common-law  rule  as  to  estoppel  cannot  therefore  apply  to 
contracts  under  our  statute.  The  law  upon  this  point  is  well 
settled.  Mr.  Kelly  says:  "In  proportion,  therefore,  as  the  en- 
abling statutes  have  removed  a  married  woman's  disabilities, 
her  capacity  to  be  bound  by  the  doctrine  of  estoppel  is  en- 
larged." Cases  illustrating  this  general  rule  are  cited  by  the 
author:  Contracts  of  Married  Women,  122.  Another  author 
Bays:  "The  general  rule,  as  we  have  seen  it  laid  down,  is,  that 
the  doctrine  applies  to  a  feme  covert  only  to  the  extent  of  her 
capacity  to  work  an  estoppel;  i,  e.,  she  must  be  authorized  to 
act  in  and  about  the  matter  involved":  Harrison  Contracts 
of  Married  Women,  sec.  559.  In  our  state  this  capacity  is 
limited  only  to  specific  classes  of  contracts;  for,  as  we  have 
said,  the  statute  confers  upon  her  the  right  to  execute  evi- 
dences of  indebte.dness  for  property  bought  by  her,  and  under 
the  rule  stated,  this  would  of  itself  be  suflQcient  to  allow  an 
estoppel  to  operate  against  her  in  such  a  matter  as  that  here 
in  controversy.  But  the  statute  goes  much  further,  for  it  ex- 
pressly declares  that  a  married  woman  "shall  be  bound  by  an 
estoppel  in  pais,  like  any  other  person":  R.  S.  1881,  sec.  5117. 

There  was  no  error  in  refusing  a  trial  by  jury,  as  a  suit  to 
cancel  a  note  and  mortgage  is  purely  of  equitable  cognizance: 
Vo88  V.  Eller,  109  Ind.  260. 

The  special  finding  of  facts  makes  a  much  stronger  ca.«e 
against  the  appellant  than  the  pleadings  do,  and  as  we  have 
discussed  all  the  questions  there  presented,  no  further  discus- 
sion is  necessary. 

Judgment  affirmed.  

Doctrine  of  Estoppkl  Applies  to  Married  Women  in  most  of  th« 
states  where  they  have  been  given  extended  property  rights:  Crenshaw  r. 
Julian,  4  Am.  St.  Rep.  719,  and  cases  in  note  724.  In  Wethersbee  v.  Farrar, 
97  N.  C.  106,  it  is  held  that  unless  there  is  an  element  of  fraud  in  the  decla- 
rations and  conduct  of  a  married  woman,  she  cannot  be  estopped  by  a  con- 
tract. 

Trial  bt  Jurt  kat  be  Retused  in  Eqihtt  Case:  See  notes  to  Lee  r. 
TiOotaon,  35  Am.  Deo.  626,  and  Flint  R.  8.  Co.  ▼.  Roberta,  48  Id.  185  et  seq. 
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Butler  University  v,  Sooonover. 

[114  Indiana,  88LJ 
COBFOBATION  —  CERTIFICATES. — To  CONSTITtrTE    STOCKHOLDER,  SOME  SoRI 

OF  SuBbCRiPTiON  OR  CONTRACT  13  REQUIRED,  whereby  the  subscriber 
obtains  the  right,  upon  some  condition,  to  demand  stock  and  to  exercise 
the  rights  of  a  stockholder.  But  it  is  not  essential  that  a  certificate 
should  have  issued  in  order  to  create  the  relation  of  stockholder,  pro- 
vided a  contract  to  take  stock  had  been  duly  made,  or  provided  the 
rights,  privileges,  and  emoluments  of  a  stockholder  had  been  enjoyed, 
with  the  consent  of  the  corporation. 

Bond  to  a  Corporation  is  Nudum  Pactum  which  assumes  that  the  obligor 
had  subscribed  for  the  corporation's  stock,  and  that  the  subscription 
price,  which  he  had  retained  as  a  loan,  and  for  which  the  bond  was 
given,  was  the  consideration  of  his  contract  to  pay,  when  it  appears 
that  he  had  never  subscribed  for  nor  received  any  stock,  and  that  ha 
had  not  in  any  other  manner  acquired  any  right  to  be  recognized  as 
stockholder,  and  had  never  acted  as  such. 

Obligor  is  not  Estopped  from  Denying  that  He  is  a  Stockholder  bt 
Recital  in  a  Bond  that  he  "has  retained  of  his  subscription  .... 
the  sum  of  ...  .  being  the  amount  of  his  subscription,  as  a  loan,"  al- 
though this  recital  might  be  evidence  that  a  subscription  of  some  kind 
had  been  made. 

Whether  One  Becomes  a  Stockholder  bt  Merely  Making  a  Subscrip- 
TION  for  stock  in  a  corporation  depends  upon  the  terms  of  his  contract 
and  the  charter  of  the  corporation,  and  whether  the  subscription  was 
made  as  preliminary  to  the  organization  or  after  it  was  under  way,  for 
stock  thereafter  to  be  issued. 

H.  W.  Chase,  F.  S.  Chase,  F.  W.  Chase,  H.  Speedy  and  0.  B. 
Jameson,  iov  the  appellant. 

F.  B.  Everett,  for  the  appellees. 

Mitchell,  C.  J.  On  the  fifth  day  of  September,  1866, 
Scoonover,  as  principal,  and  Morehouse,  as  surety,  delivered  a 
written  contract,  duly  signed  by  them,  to  the  Northwestern 
Christian  University.  It  was  recited  therein  that  Scoonover 
had  retained  two  hundred  dollars  of  his  subscription  to  the 
stock  of  the  university,  as  a  loan  made  to  him  by  the  corpo- 
ration of  so  much  of  its  endowment  fund,  agreeably  to  the 
provisions  of  its  charter,  which  authorized  it  to  give  preference 
to  the  subscribers  to  its  stock  as  borrowers.  The  obligors 
jointly  and  severally  agreed  to  pay  interest  on  the  amount  of 
the  loan  at  the  rate  of  six  per  cent  per  annum  in  advance, 
and  in  the  event  of  their  failure  to  pay  the  interest  according 
to  the  agreement,  or  in  case  they  should  thereafter  fail  to  give 
*BUch  further  security  as  the  board  of  directors  of  the  univer- 
sity should  at  any  time  require,  the  principal  sum  was  to  be- 
come due  and  payable. 
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The  complaint  alleged  that  Scoonover,  on  the  day  upon 
which  the  contract  sued  on  bears  date,  subscribed  for  two 
shares  of  one  hundred  dollars  each  of  the  capital  stock  of  the 
university,  and  that  he  retained  the  whole  aroount  of  his 
subscription  as  a  loan  from  the  university,  and  executed  the- 
obligation  sued  on  as  evidence  thereof,  with  Morehouse  aa 
surety. 

It  was  alleged  that  the  name  of  the  university  had  since 
been  changed,  and  that  default  had  been  made  by  Scoonover, 
in  that  he  had  failed  and  refused  to  pay  any  interest  since 
November  1,  1879. 

Upon  an  issue  that  the  contract  had  been  executed  without 
any  consideration  whatever,  the  cause  was  tried  by  a  jury, 
who  returned,  in  a  special  verdict,  substantially  the  following 
facts:  They  found  that  the  bond  had  been  duly  executed,  but 
that  Scoonover,  "  at  no  time  before  or  after  the  execution  of 
said  bond,  subscribed  for  any  stock  in  the  Northwestern  Chris- 
tian University."  They  found,  further,  that  no  stock  had  ever 
been  issued  to  Scoonover;  that  he  never  acted  as  a  stock- 
holder, nor  received,  owned,  or  controlled  any  stock;  and  that 
he  never  received  anything  as  a  consideration  for  the  execu- 
tion of  the  bond  sued  on. 

The  court,  over  the  appellant's  motion  for  judgment  in  its 
favor,  gave  judgment  for  the  defendants  below  on  the  special 
verdict  so  returned.  The  propriety  of  this  ruling  involves  all 
there  is  in  the  case. 

The  appellant  contends  that  the  bond  or  contract  sued  on 
was,  in  efifect,  a  subscription  to  the  stock  of  the  university,  and 
that  hence  the  finding  of  the  jury  that  Scoonover  never  had 
subscribed  for  nor  received  a  certificate  for  any  stock,  and  that 
he  never  acted  as  a  stockholder,  nor  owned  or  controlled  any 
stock,  and  that  he  never  received  any  consideration  for  the 
bond,  is  immaterial.  This  position  is  not  sustainable.  Of 
course,  the  fact  that  no  certificate  of  stock  was  issued  is  of 
itself  of  no  consequence.  It  is  not  essential  that  a  certificate 
should  have  issued  in  order  to  create  the  relation  of  stock- 
holder, provided  a  contract  to  take  stock  had  been  duly  made, 
or  provided  the  rights,  privileges,  and  emoluments  of  a  stock- 
holder had  been  enjoyed,  with  the  consent  of  the  corporation. 

The  theory  upon  which  the  complaint  proceeded  was,  that 
Scoonover  had  subscribed  for  two  shares  of  one  hundred  dol- 
lars each  of  the  capital  stock  of  the  university,  and  that,, 
instead  of  paying  his  subscription  in  money,  he  had  simply 
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retained  the  amount  as  a  loan,  in  consideration  of  which  he 
executed  the  bond  sued  on,  with  Morehouse  as  surety.  If  this 
theory  had  l)een  sustained,  whether  a  certificate  had  been  is- 
sued or  not,  Scoonover,  upon  payment,  at  least,  if  not  before, 
would  have  had  some  rights  in  the  corporation  which  it  would 
have  been  bound  to  recognize . 

The  jury  found,  and  the  evidence  sustains  the  finding,  or 
tends  to  sustain  it,  that  Scoonover  never  subscribed  for  any 
Btock.  Never  having  subscribed  for  any  stock,  there  was,  of 
course,  no  consideration  for  the  bond,  unless  in  some  way  he 
received  stock  or  acted  or  was  recognized  as  a  stockholder. 
The  jury  expressly  negative  each  and  all  of  these  propositions. 
They  return  that  the  defendant  never  subscribed  for,  nor  re- 
ceived, owned,  or  in  any  manner  controlled,  any  stock,  and 
that  he  received  no  consideration  whatever  for  the  bond.  Fan' 
ning  v.  Insurance  Co.,  37  Ohio  St.  339,  41  Am.  Rep.  517,  was 
a  suit  by  an  insurance  corporation  upon  a  note  for  three  thou- 
sand dollars,  and  to  foreclose  a  mortgage  given  as  a  security 
therefor.  It  appeared  that  the  defendant  had  verbally  agreed 
to  take  three  thousand  dollars  in  stock,  and  had  given  the 
note  and  mortgage  in  suit  in  payment  therefor.  In  the  ab- 
sence of  proof  that  the  maker  of  the  note  had  subscribed  for 
stock,  so  as  to  be  entitled  to  the  rights  and  privileges  of  a 
stockholder,  or  that  she  had  received  stock,  or  that  she  had  in 
some  other  way  estopped  herself,  it  was  held  that  her  contract 
was  a  nudum  pactum.  The  doctrine  of  the  case  is  unquestion- 
ably sound,  and  well  supported  by  authority.  It  is  decisive 
of  the  present  case. 

It  does  not  appear,  in  the  case  before  us,  that  there  was  even 
an  oral  agreement  to  subscribe  for  stock.  The  recitals  in  the 
bond,  and  the  whole  case,  assume  that  Scoonover  had  sub- 
scribed for  stock,  and  that  the  subscription  price  was  the  con- 
sideration of  his  contract  to  pay.  When,  therefore,  it  appeared 
that  he  never  had  subscribed  for  stock,  nor  in  any  other  man- 
ner acquired  any  right  to  be  recognized  as  a  stockholder,  in  the 
event  of  payment  of  the  bond,  it  became  entirely  clear  that  his 
contract  was  without  consideration.  Although  it  may  be  true 
that  a  binding  contract  of  subscription  to  the  stock  of  a  cor- 
poration, unless  the  statute  or  articles  of  association  provide  to 
the  contrary,  may  be  made,  without  actually  signing  a  formal 
subscription  paper  or  stock-book,  in  any  manner  that  the  sub- 
scriber and  corporation  clearly  manifest  their  purpose  to  enter 
into  a  contract  wherebv  the  relation  of  stockholder  of  the  cor- 
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porate  stock  is  to  result,  —  yet  there  must,  in  every  case,  be 
some  sort  of  subscription  or  contract,  whereby  the  subscriber 
obtains  the  right,  upon  some  condition,  to  demand  stock,  and 
to  exercise  the  rights  of  a  stockholder. 

Contracts  for  membership  in  a  corporation  are  not  different 
in  their  essential  elements  from  other  contracts.  There  must 
be  contracting  parties,  whose  minds  mutually  assent  to  some 
proposition,  and  whose  agreement  creates  corresponding  obli- 
gations between  the  parties:  1  Morawetz  on  Corporations,  sees. 
44,  62.  As  a  matter  of  course,  if  one  manifests  his  intention  to 
become  a  stockholder  in  a  corporation  by  some  overt  act,  and 
with  the  consent  of  the  corporate  body  assumes  the  duties  and 
accepts  the  privileges  of  a  share-holder,  he  may  be  estopped 
thereafter  from  denying  his  liability  as  such:  Hawley  v.  Up- 
ton,  102  U.  S.  314;  Sanger  v.  Upton,  91  Id.  56;  Nugent  v.  Su- 
pervisors,  19  Wall.  241;  Cook  on  Stock  and  Stockholders,  sec.  52. 

The  special  verdict  in  the  present  case,  however,  goes  to  the 
full  extent  of  showing  that  the  minds  of  the  parties  never 
mutually  assented  to  any  contract  of  subscription,  or  to  an 
agreement  to  take  or  deliver  corporate  stock,  for  it  finds  that 
Scoonover  never  subscribed  for  any  stock,  that  he  never  in 
any  manner  acted  as  a  stockholder,  and  that  he  received  no 
consideration  whatever  for  the  bond  sued  on. 

How  can  it  be  said  that  such  a  finding  would  support  a 
judgment  upon  a  complaint  which  distinctly  charges  that  the 
consideration  of  the  bond  sued  on  was  the  subscription  price 
of  two  shares  of  stock? 

It  is  said,  however,  that  the  recital  in  the  bond  that  Scoon- 
over was  a  stockholder  estopped  the  appellees  from  denying 
that  fact.  However  that  might  be  in  the  event  the  bond  con- 
tained such  a  recital,  it  is  enough  to  say  the  only  basis  for  the 
proposition  is  the  recital  that  Scoonover  "  has  retained  of  his 
subscription  for  two  shares  of  capital  stock  ....  the  sum  of 
two  hundred  dollars,  being  the  amount  of  his  subscription,  as 
a  loan."  While  this  recital  might  well  have  been  regarded,  in 
the  absence  of  countervailing  evidence,  as  sufficient  proof  that 
a  subscription  of  some  kind  had  been  made,  it  was  not,  with- 
out more,  conclusive,  either  upon  the  corporation  or  Scoonover, 
that  the  latter  was  a  stockholder.  The  recital  was  in  no  sense 
contractual,  but  was  a  mere  statement  of  the  consideration  of 
the  bond,  and  was  in  no  sense  different  in  effect  than  would 
be  a  recital  in  a  promissory  note  or  other  contract  for  the  pay- 
ment of  money,  concerning  the  consideration  upon  which  it 
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was  executed.  Whether  one  who  Bubscribes  for  stock  in  a 
corporation  becomes,  by  the  mere  fact  of  making  the  subscrip- 
tion, a  stockholder  therein,  depends  upon  the  terms  of  his  con- 
tract and  the  charter  of  the  corporation,  and  whether  the 
subscription  was  made  as  preliminary  to  the  organization,  or 
after  it  was  under  way,  for  stock  thereafter  to  be  issued:  1 
Morawetz  on  Corporations,  sees.  46,  61;  Clark  v.  Continental 
etc.  Co.y  57  Ind.  135;  Lake  Ontario  Shore  R.  R.  Co.  v.  Curtiss,  80 
N.Y.  219. 

The  jury  do  not  find  that  any  calls  were  paid  on  subscrip- 
tion to  the  stock.  What  they  find  is,  that  interest  was  paid 
on  the  bond  in  suit. 

As  before  observed,  the  turning-point  in  the  special  finding 
is,  that  it  distinctly  negatives  the  issuable  fact  tendered  by 
the  complaint  that  there  had  been  a  subscription  to  the  stock 
of  the  university.  All  that  appeared  in  evidence  tending  to 
show  a  subscription  was  the  recital  contained  in  the  bond  sued 
on;  and  while  this  was  some  and  might  well  have  been  re- 
garded as  suflScierit  proof  of  a  subscription  of  some  kind,  it 
was  neither  a  subscription  in  itself,  nor  was  it  conclusive  evi- 
dence that  a  subscription  had  been  made. 

What  the  rights  of  the  corporation  would  have  been  in  case 
it  had  tendered  the  stock  alleged  to  have  been  subscribed  for, 
before  the  bringing  of  the  suit,  and  whether,  in  that  event,  a 
plea  of  no  consideration  for  the  bond  would  have  been  avail- 
able, and  supported  by  the  evidence,  we  need  not  now  decide. 

It  is  inferable  that  the  bond  sued  on  was  not  executed  until 
years  after  the  corporation  was  organized,  and  the  fact  must 
not  be  ignored  that  subscriptions  to  stock,  before  or  in  the  pro- 
cess of  organizing  a  corporation,  and  agreements  to  take  stock 
in  an  existing  corporation,  stand  on  an  entirely  different  foot- 
ing. 

Judgment  affirmed,  with  costs. 

LiABnjTT  or  SuBSCRiBBBs  AND  Stockholdebs  ov  Cosporation  is  yerj 
fully  discTuaed  in  the  note  to  Thompson  v.  Reno  Savings  Bank,  3  Am.  St.  Rep. 
806-873. 
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New  v.  Sailors. 

IU4  Indiana,  407.J 

Chattel  Moetgage.  —  Debts  of  the  Moktgagor  Paid  bt  the  Mort- 
gagee MtrsT  BE  Identified,  either  by  the  petition  itself  or  by  evidence 
based  on  proper  averments,  as  being  the  same  debts  as  those  described 
in  the  mortgage;  otherwise  no  recovery  can  be  had  against  the  assignee 
of  the  mortgagor  which  would  give  the  mortgagee  a  preference  over 
other  creditors.  The  lien  or  security  continues  so  long  as  the  debt  is 
shown  to  be  the  same  as  that  described  in  the  mortgage. 

Chattel  Moetgage  —  Implied  Agreement  to  Account  for  Proceeds 
OF  Sale.  —  It  will  be  presumed,  until  the  contrary  appears,  that  a  mort- 
gagor who  is  permitted  to  retain  possession  of  and  sell  mortgaged  chat- 
tels does  so  under  an  agreement  to  account  as  the  agent  of  the  mortgagee, 
and  the  proceeds  will  be  regarded  as  applied  to  the  liquidation  of  the 
mortgage  debt,  whether  they  have  been  actually  paid  over  or  not.  If, 
however,  it  appears  that  there  was  an  understanding  that  the  mortgagor 
was  not  to  accounl^  but  that  he  might  deal  with  the  property  to  all  in- 
tents and  purposes  aa  if  it  were  his  own,  an  inference  of  fraud  arises 
which  renders  the  mortgage  void. 

W.  R.  iStokeSf  for  the  appellants. 
G.  W.  Stiibbs,  for  the  appellee. 

Mitchell,  C.  J.  On  the  twenty-first  day  of  April,  1884, 
James  L.  Sailors,  being  the  owner  of  a  stock  of  dry  goods, 
boots,  shoes,  hats,  caps,  eto.,  in  Thorntown,  Boone  County, 
Indiana,  executed  a  chattel  mortgage,  covering  the  stock 
above  described,  to  his  brother,  Hamilton  M.  Sailors,  of  Ko- 
komo,  Indiana.  It  was  recited  in  the  mortgage  that  the  mort- 
gagor was  indebted  to  the  mortgagee  in  the  sum  of  seventeen 
hundred  dollars,  evidenced  by  a  promissory  note  dated  Janu- 
ary 1,  1883,  for  twelve  hundred  dollars,  and  by  standing  guar- 
anty of  twelve  hundred  dollars  to  Byram,  Cornelius,  &  Co., 
of  the  city  of  Indianapolis;  and  that  if  the  mortgagor  should 
well  and  truly  pay  the  note  at  maturity,  and  save  the  mort- 
gagee harmless  from  the  guaranty,  then  the  mortgage  was  to 
be  void.  The  mortgage  contained  a  further  stipulation  to  the 
effect  that  the  mortgagor  should  retain  possession  of  the  prop- 
erty mortgaged  until  the  note  and  guaranty  became  due,  and 
that  he  would  not  remove  the  property  from  the  place  where 
it  then  was,  "  except  the  necessary  sales  to  be  made  in  carry- 
ing on  said  business  of  selling  goods."  The  mortgage  was 
duly  recorded. 

On  the  4th  day  of  May  following,  the  mortgagor,  finding 
himself  in  failing  circumstances,  made  a  voluntary  assign- 
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ment  for  the  benefit  of  his  creditors.  Pending  the  adminis- 
tration of  the  matter  of  the  assignment,  the  mortgagee  filed 
an  intervening  petition  in  the  Boone  circuit  court,  in  which  he 
set  forth  that  there  was  due  him  from  the  assignor  the  sum  of 
$1,451.96,  for  which  amount  he  claimed  priority  over  the  gen- 
€ral  creditors  on  account  of  the  chattel  mortgage  above  men- 
tioned, a  copy  of  which  was  filed  with  his  petition.  The 
petitioner  alleged  in  his  petition  that  $900.62  of  the  amount 
for  which  he  claimed  a  preference  had  been  paid  by  him  in 
taking  up  nine  promissory  notes,  which  he  had  theretofore 
signed  as  the  surety  of  the  assignor,  to  Byram,  Cornelius,  & 
Co.,  and  that  he  had  paid  $292.35  to  the  same  parties  on  an 
account  due  from  the  assignor,  for  the  payment  of  which  he 
had  become  bound  by  a  written  guaranty.  It  was  further 
alleged  that  the  petitioner  had  paid  $258.98  to  Butterworth  & 
Co.,  of  Cincinnati,  Ohio,  as  surety  for  the  assignor. 

The  petitioner  alleged  that  the  mortgage  was  a  valid  lien  on 
the  goods  assigned  to  secure  the  repayment  to  him  of  the  sev- 
eral sums  above  mentioned,  and  he  asked  an  order  of  the  court 
directing  payment  by  the  assignee  accordingly. 

The  appellants  were  admitted,  upon  their  own  application 
as  creditors  of  the  assignor,  to  defend  against  the  claim  for 
preference. 

Issue  was  taken  upon  the  petition  of  the  intervenor  by  a 
general  denial  filed  by  the  appellants. 

The  court  allowed  the  petitioner's  claim  in  full,  and  ordered 
it  paid  out  of  the  general  fund,  substantially  as  prayed  in  the 
petition. 

The  evidence  shows  without  dispute  that  the  mortgagee,  as 
surety  for  the  mortgagor,  paid  nine  notes  of  one  hundred  dol- 
lars each  to  Byram,  Cornelius,  &  Co.  It  shows  with  equal 
certainty  that  he  paid  $258.98,  as  surety,  to  Butterworth  & 
Co.;  and  also  a  debt  of  $292.35  due  to  Byram,  Cornelius,  & 
Co.,  for  which  he  was  liable  on  the  written  guaranty  men- 
tioned in  the  petition. 

The  infirmity  in  the  appellee's  case  is,  that  neither  in  the 
petition  nor  in  the  evidence  do  any  of  the  above-mentioned 
debts,  except  the  one  last  described,  appear  to  have  any  rela- 
tion to  or  connection  with  the  debt  or  guaranty  described  in 
the  mortgage. 

The  purpose  of  a  mortgage,  ordinarily,  is  to  secure  some 
debt  owing  by  the  mortgagor  to  the  mortgagee,  or  to  indem- 
nify the  latter  against  liability  or  loss  on  account  of  some 
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engagement  of  the  former  for  which  the  latter  may  have  be- 
come bound. 

While  literal  accuracy  in  describing  the  debt  secured  or  the 
condition  upon  which  the  mortgage  is  to  become  void  is  not 
required,  it  is  essential  that  the  character  of  the  debt  and  the 
extent  of  the  encumbrance  should  be  defined  with  such  rea- 
sonable certainty  as  to  preclude  the  parties  from  substituting 
other  debts  than  those  described,  thereby  making  the  mortgage 
a  mere  cover  for  the  perpetration  of  fraud  upon  creditors:  Pet- 
iihone  v.  Griswold,  4  Conn.  158;  10  Am.  Dec.  106;  1  Jones  on 
Mortgages,  sec.  70. 

As  has  been  seen,  the  condition  of  the  mortgage  in  the  pres- 
ent case  was,  that  the  mortgagor  would  pay  a  promissory  note 
of  twelve  hundred  dollars  due  the  mortgagee  in  one  year  from 
January  1, 1883,  and  save  him  harmless  from  a  standing  guar- 
anty for  twelve  hundred  dollars  to  Byram,  Cornelius,  &  Co. 
Conceding  that  the  description  as  found  on  the  face  of  the 
mortgage  is  abundantly  sufl&cient,  it  is  not  perceived  how, 
without  extraneous  evidence,  it  can  be  deemed  to  embrace  the 
notes  paid  to  Byram,  Cornelius,  &  Co.,  or  the  other  debt  to 
Butterworth  &  Co. 

For  anything  that  appears,  either  in  the  petition  or  evidence, 
the  debts  paid  may  have  no  relation  whatever  to  or  connection 
with  the  guaranty  or  note  described  in  the  mortgage.  It  may 
be  true,  as  the  appellee  asserts  the  fact  to  be  in  his  brief,  that 
the  consideration  of  the  twelve-hundred-dollar  note  is  in  some 
way  related  to  the  debts  paid  by  the  mortgagee,  but  until  the 
fact  is  made  to  appear  in  some  legitimate  way,  it  cannot  be 
assumed.  There  is  no  doubt,  in  case  proper  averments  to  that 
end  have  been  made  in  a  complaint,  but  that  extraneous  evi- 
dence is  admissible  to  explain  the  consideration  of  the  debt  or 
condition  in  a  mortgage,  or  in  case  of  ambiguity  to  identify 
and  apply  the  condition  to  the  subject-matter;  but  in  the  ab- 
sence of  explanatory  averments  and  proof,  the  court  may  not 
assume  that  debts  which  in  no  way  correspond  with  those  de- 
scribed are  within  the  terms  or  security  of  the  mortgage.  It 
would  be  altogether  useless  to  require  that  the  debts  for  which 
the  mortgage  is  to  stand  as  security  be  described,  if  other 
claims  bearing  no  sort  of  resemblance  to  those  specifically 
set  forth  could  be  regarded  as  covered  by  the  mortgage,  with- 
out evidence  showing  their  relation  to  the  mortgage:  Bramhall 
V.  Floody  41  Conn.  68;  Doyle  v.  ]Vhite,  26  Me.  341;  45  Am.  Dec. 
110;  Storms  v.  Storms,  3  Bush,  77;  1  Jones  on  Mortgages,  sees. 
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345,  378.  Of  course,  this  does  not  mean  that  the  form  of  a 
debt  secured  by  a  mortgage  may  not  be  changed,  or  that  such 
a  change  impairs  the  lien  of  a  mortgage:  Shuey  v.  Latta,  90 
Ind.  136. 

Whatever  transmutations  the  debt  may  undergo,  so  long  as 
it  is  shown  to  be  the  same  debt  as  that  described  in  the 
mortgage,  the  lien  or  security  continues.  The  judgment  in 
the  present  case  must  be  reversed  because  it  was  not  shown 
that  the  debt  sued  for  was  the  debt  described  in  the  mort- 
gage. 

As  has  been  seen,  the  mortgagor  was  authorized  by  the 
terms  of  the  mortgage  to  retain  the  possession  of  the  prop- 
erty mortgaged,  with  authority  to  sell  at  retail  in  the  ordinary 
course  of  trade.  There  was  no  agreement,  so  far  as  appears, 
that  the  proceeds  should  be  applied  to  the  liquidation  of  the 
mortgage  debt,  nor  is  there  anything  to  show  an  agreement  or 
understanding  that  the  mortgagor  might  use  the  proceeds  for 
his  own  benefit. 

It  cannot  be  judicially  inferred  from  a  stipulation  such  as 
that  above  referred  to,  without  more,  that  the  mortgage  was 
made  with  fraudulent  intent:  Fisher  v.  Syfers,  109  Ind.  514. 

It  was  disclosed  by  the  evidence  that  the  mortgagor  re- 
mained in  possession  of  the  stock  for  about  two  weeks  after 
the  execution  of  the  mortgage,  retailing  goods  as  he  had 
done  before.  It  did  not  appear  what  had  been  done  with  the 
proceeds  of  the  goods  sold,  nor  did  it  appear,  as  has  been  ob- 
served, that  there  was  either  an  express  or  implied  agreement 
that  the  mortgagor  should  apply  them  to  his  own  use.  The 
appellants  insist  that  the  mortgage  must  be  adjudged  fraudu- 
lent as  against  the  mortgagor's  creditors,  in  the  absence  of  an 
affirmative  showing  that  the  mortgagor  either  agreed  or  was 
required  to  account  for  the  proceeds  of  sales  made  while  he 
remained  in  possession.  This  conclusion  does  not  necessarily 
follow. 

The  question  of  fraudulent  intent  is  a  question  of  fact,  and 
not  of  law.  Therefore,  until  the  contrary  appears,  it  will  be 
presumed  that  a  mortgagor  who  is  permitted  to  retain  posses- 
sion of  and  sell  mortgaged  chattels  does  so  under  an  agree- 
ment to  account  as  the  agent  of  the  mortgagee,  and  the  proceeds 
will  be  regarded  as  applied  to  the  liquidation  of  the  mortgage 
debt,  whether  they  have  been  actually  paid  over  or  not:  Hilla 
T.  Stockwell  etc.  Co.y  23  Fed.  Rep.  432;  Brackett  v.  Harvey j  91 
N.  Y.  214. 
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This  is  the  limit  to  which  presumptions  in  favor  of  good 
faith  will  be  carried,  under  section  4924,  Revised  Statutes, 
1881. 

Such  an  agreement,  if  made,  is  not  opposed  to  the  proper  and 
legitimate  idea  and  purpose  of  a  chattel  mortgage.  It  accom- 
plishes the  purpose  of  the  mortgage  by  converting  the  property 
into  money  for  the  liquidation  of  the  debt,  through  the  agency 
of  the  mortgagor. 

If,  however,  it  aflSrmatively  appears  that  there  was  no  agree- 
ment to  account,  and  the  mortgagor  is  permitted,  either  by  an 
express  or  implied  agreement  with  the  mortgagee  to  continue 
in  possession,  with  the  right  to  sell  the  property  and  appropri- 
ate the  proceeds  to  his  own  use,  the  transaction  will  be  regarded 
as  a  fraud  upon  creditors,  and  void:  Southard  v.  Benner^  72 
N.  Y.  424. 

Although  a  mortgage  may  be  valid  on  its  face,  if  it  appears 
that  there  was  a  secret  agreement  or  implied  understanding 
that  the  mortgagor  might  continue  to  sell  the  property  as  his 
own,  with  the  right  to  support  himself  and  family  out  of  the 
sales,  without  accounting  for  the  proceeds,  such  an  arrange- 
ment or  understanding  is,  in  effect,  a  secret  trust  for  the  benefit 
of  the  mortgagor,  and  is  void  as  to  creditors,  within  the  terms 
of  section  4921,  Revised  Statutes,  1881:  Anderson  v.  Patterson^ 
64  Wis.  557;  Bannon  y.  Bowler,  34  Minn.  416;  Greervehaum  v. 
Wheeler  J  90  111.  296.  A  secret  trust  being  thus  established,  fraud 
becomes  an  inference  of  law:   Wilson  v.  Sullivan,  58  N.  H.  260. 

A  debtor  cannot  convey  real  estate  or  transfer  personal 
property  to  another,  to  be  held  either  wholly  or  in  part  upon  a 
secret  trust  for  his  own  benefit:  Moore  v.  Woody  100  111.  451; 
LuMns  V.  Aird,  6  Wall.  78;  Plunkett  Y.Plunkett,  114  Ind.  484. 

A  duly  recorded  chattel  mortgage,  given  to  secure  an  honest 
debt,  even  though  it  contains  a  stipulation  authorizing  the 
mortgagor  to  retain  possession  and  sell,  will  not  be  presumed 
fraudulent  as  against  creditors;  and  therefore,  until  the  con- 
trary is  shown,  the  law  will  intend  an  agreement  that  the 
mortgagor  should  sell  as  the  agent  of  the  mortgagee,  and  ac- 
count to  him  for  the  proceeds.  If,  however,  it  appears  that 
there  was  an  understanding  that  the  mortgagor  was  not  to 
account,  but  that  he  might  deal  with  the  property  to  all  in- 
tents and  purposes  as  if  it  were  his  own,  an  inference  of  fraud 
arises,  which  renders  the  mortgage  void.  Such  an  under- 
standing may  appear  by  proof  of  an  oral  agreement,  or  it  may 
be  inferred  from  the  fact  that  the  mortgagor  made  sales  of  the 
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property  and  used  the  proceeds,  with  the  knowledge  of  the 
mortgagee,  without  being  asked  or  required  to  account. 

So  far  as  is  disclosed  by  the  evidence  in  the  present  case,  it 
does  not  appear  that  the  mortgagor  applied  any  part  of  the 
proceeds  of  sales  made  to  his  own  use,  or  that  there  was  any 
agreement,  either  expressed  or  implied,  that  he  might  do  so. 
It  was  not  shown,  therefore,  that  the  mortgage  was  fraudulent 
as  against  creditors. 

The  judgment  must  be  reversed,  however,  for  the  reasons 
already  given. 

Judgment  reversed,  with  costs. 


Chattel  Mostgaob  Authorizikq  MoRTOAaoR  to  Remain  in  Posses- 
sion, and  to  Bell  or  otherwise  deal  with  the  mortgaged  property  as  his  own, 
is  fraudnlent  and  void:  See  Boundy  v.  Converse,  ante,  p.  240. 


Gaevin  V.  Daussman. 

[114  Indiana,  429.] 

Municipal  Cobpokations  —  Assessments.  —  Ordinance  is  UNCONSTrnr- 
TIONAL,  and  lacks  the  essential  element  of  "  due  process  of  law,"  when 
it  authorizes  an  assessment  against  property,  but  makes  no  provision  for 
notice,  and  affords  the  owner  no  opportunity  to  be  heard  concerning  the 
correctness  of  the  assessment.  The  notice  and  hearing  required  by  the 
constitution  need  only  be  adapted,  however,  to  the  nature  of  the  assess- 
ment  proposed. 

Prooeedinos  for  Street  Improvements  Require  Notice  and  Hearing 
to  warrant  the  imposition  of  a  charge  by  "due  process  of  law,"  where 
the  cost  of  such  improvement  is  to  be  apportioned  among  those  bene- 
fited. 

Validity  of  Ordinance.  —  Although  No  Provision  is  Made  for  Noticb 
AND  Hearing  in  proceedings  for  street  improvements  by  either  the 
charter  of  a  city,  or  an  ordinance  enacted  thereunder,  yet  if  under  the 
ordinance  in  question  the  assessment  could  only  be  enforced  by  proceed- 
ings similar  to  those  in  foreclosing  mortgages  where  notice  would  be  re- 
quired and  an  ample  opportunity  be  afforded  for  inquiring  fully  into  the 
legality  and  amount  of  the  assessment,  such  ordinance  is  valid. 

Provision  in  Citt  Charter,  that  Mere  Informalities  in  Making  As- 
<SESSMENT  shall  CONSTITUTE  No  DEFENSE,  deprives  the  property  owner 
of  no  siibstantial  rights,  and  does  not  affect  the  merits  of  the  proceed- 
ings under  which  improvement  was  completed,  but  only  refers  to  tech- 
nical or  formal  objections. 

O.  A.  Cunningham,  for  the  appellant. 

Mitchell,  C.  J.     Jacob  Daussman  and  Henry  Alexander, 
partners  under  the  firm  name  of  Jacob  Daussman  &  Ca,  com- 
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plained  of  Thomas  E.  Garvin,  and  alleged  that  they  had  been 
awarded  the  contract  for  the  improvement  of  a  certain  street 
in  the  city  of  Evansville,  which  improvement  it  is  averred 
had  been  regularly  ordered,  and  the  contract  therefor  duly 
let,  by  the  common  council  of  the  city.  The  plaintiflfs 
claimed  that  they  had  fully  ezecuted  their  contract  and  com- 
pleted the  improvement,  and  that  the  cost  thereof  had  been 
duly  estimated,  apportioned,  and  assessed  as  the  law  requires. 

It  is  averred  that  the  defendant  is  the  owner  of  a  certain 
tract  of  real  estate  abutting  upon  the  improvement,  and  that 
his  proportion  of  the  cost  thereof,  according  to  the  assessment 
made  by  the  common  council,  amounted  to  $79.36,  which  sum 
remained  unpaid,  and  for  which  a  precept  had  been  duly  issued 
to  the  plaintififs  on  the  twentieth  day  of  November,  1885.  The 
proceedings  of  the  common  council  are  exhibited  with  the  com- 
plaint. Prayer  for  a  judgment  and  for  the  foreclosure  of  the 
lien  allowed  by  law. 

Demurrer  to  the  complaint  was  overruled,  after  which  there 
was  a  trial  upon  an  issue  made  by  the  general  denial.  There 
was  a  finding  for  the  plaintififs,  and  judgment  according  to  the 
prayer  of  the  complaint. 

The  city  of  Evansville  derives  its  existence  as  a  munici- 
pality from  a  special  charter  or  law  enacted  by  the  legislature 
in  the  year  1847.  Section  58  of  that  law  makes  provision  for 
the  improvement  and  repair  of  streets.  It  is  enacted  therein, 
among  other  things,  that  the  cost  of  street  improvements  may 
be  assessed  and  charged  upon  all  lots  or  parcels  of  land  front- 
ing on  the  part  of  the  street  improved.  It  gives  authority  to 
the  common  council  to  provide  by  general  ordinance  for  col- 
lecting the  cost  and  expenses  of  such  improvements,  and  also 
for  the  sale  of  the  lots  against  which  the  cost  and  expenses 
may  be  assessed.  It  empowers  the  common  council  to  make 
provision  for  the  collection  of  the  cost  of  street  improvements 
by  suit,  and  for  the  enforcement  of  liens  as  other  liens  are  en- 
forced, and  it  also  declares  that  no  informality  of  any  order 
of  the  common  council  directing  the  making  of  any  such  im- 
provement or  repairs,  nor  in  the  making  of  the  assessment  or 
apportionment  of  the  costs  and  expenses  of  the  same,  shall 
afford  the  defendant  a  defense  in  any  action  for  the  collection 
of  any  such  costs  and  expenses,  or  for  the  enforcement  of  the 
lien  therefor,  provided  the  improvement  or  repairs  were  made 
in  substantial  compliance  with  the  provisions  of  the  act  and 
the  ordinance  as  passed  for  carrying  it  into  efifect. 
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The  appellant  concedes  that  the  common  council,  in  pur- 
Buance  of  the  authority  thus  conferred,  duly  enacted  general 
ordinances  regulating  the  manner  of  making  street  improve- 
ments in  the  city  of  Evansville,  and  providing  for  the  col- 
lection of  the  cost  and  expenses  of  such  improvements,  and 
that  the  improvements  in  question  were  made  pursuant  to  an 
ordinance  duly  adopted  on  the  second  day  of  May,  1881.  The 
ordinance  is  not  regularly  set  out  in  the  record,  but,  as  it 
appears  in  the  appellant's  brief,  and  according  to  the  conces- 
sion made  by  counsel,  it  provides  that  when  the  council  shall, 
in  pursuance  of  the  charter,  order  and  require  any  improve- 
ments to  be  made  on  any  of  the  streets  of  the  city,  an  order 
shall  be  made  designating  the  improvements,  and  thereupon 
the  clerk  shall  advertise  for  bids,  and  the  work  shall  be  let 
to  the  lowest  responsible  bidder,  who  shall  comply  with  the 
requirements  as  to  bond,  etc. 

Section  2  provides  for  the  mode  of  apportioning  the  cost  of 
the  work. 

Section  3  provides  that  the  mayor  and  city  surveyor  shall, 
within  seven  days  after  the  letting  of  the  contract,  report  to 
the  council  the  whole  cost  of  the  work,  and  the  separate 
amount  chargeable  against  each  property  holder,  and  that  the 
council  shall  thereupon  pass  an  order  assessing  and  charging 
each  lot  or  parcel  of  real  estate  with  its  share  or  proportion 
of  such  expense. 

Section  4  makes  it  the  duty  of  the  council,  upon  the  com- 
pletion of  the  work,  to  order  a  precept  to  be  issued  to  the  con- 
tractor against  each  parcel  of  real  estate  so  assessed,  which 
precept  shall  be  signed  by  the  mayor  and  attested  by  the 
clerk,  and  shall  entitle  the  contractor  to  collect  the  same  in 
his  own  name. 

The  subsequent  sections  of  the  ordinance  authorize  the 
contractor  to  collect  the  assessment  by  the  enforcement  of  the 
lien  thereof  in  the  same  manner  mortgages  are  foreclosed. 

It  is  insisted  on  the  appellant's  behalf  that  the  assessment 
made  against  his  property  under  the  provisions  of  the  fore- 
going ordinance  was  invalid,  because  neither  the  charter  of 
the  city  of  Evansville,  nor  the  ordinance  enacted  thereunder, 
makes  any  provision  for  notice  to  the  owners  of  property  to 
be  affected  by  street  improvements,  or  for  an  appeal  from  the 
'  precept  or  assessments,  as  is  usual  in  such  cases.  This  prem- 
ise being  assumed,  the  conclusion  is  drawn  that  so  much  of 
the  ordinaDce  as   authorizes    the  abutting   property  to  be 
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charged  with  the  cost  of  the  improvement  is  in  contraven- 
tion of  that  provision  of  the  federal  constitution  which  de- 
clares, in  effect,  that  no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  "without  due  process  of  law." 

The  question  presented  is  not  whether  the  law  and  the 
ordinance  regulating  the  improvement  of  streets  have  been 
followed;  but,  conceding  that  they  have  been,  it  is  asserted 
that  they  are  inadequate  to  create  a  charge  against,  or  to  im- 
pose a  burden  upon,  property,  according  to  "  the  law  of  the 
land." 

It  is,  without  doubt,  essential  to  the  validity  of  every  law 
under  which  proceedings  may  be  had  for  the  taking  of  prop- 
erty, or  to  impose  a  burden  upon  it  which  may  result  in  taking 
it,  that  the  law  make  provision  for  giving  some  kind  of  notice 
at  some  stage  in  the  proceeding,  and  that  it  afford  the  owner 
an  opportunity  to  be  heard  concerning  the  legality  of  the 
assessment,  before  some  tribunal  or  body  authorized  to  correct 
errors,  or  give  appropriate  relief,  before  the  property  is  taken 
or  the  charge  made  absolute. 

As  was  well  said  in  an  analogous  case:  "  The  constitution 
sanctions  no  law  imposing  such  an  assessment,  without  a  no- 
tice to,  and  a  hearing  or  an  opportunity  of  a  hearing  by,  the 
owners  of  the  property  to  be  assessed.  It  is  not  enough  that 
the  owners  may  by  chance  have  notice,  or  that  they  may,  as 
a  matter  of  favor,  have  a  hearing.  The  law  must  require  no- 
tice to  them,  and  give  them  the  right  to  a  hearing  and  an  op- 
portunity to  be  heard":  Stuart  v.  Palmer,  74  N.  Y.  183;  30 
Am.  Rep.  289;  Fries  v.  Brier,  111  Ind.  65;  Campbell  v.  Dwig- 
gins,  83  Id.  473;  Whiteford  Tp.  v.  Probate  Judge,  53  Mich.  130; 
Thomas  v.  Gain,  35  Id.  155;  24  Am.  Rep.  535;  Brown  v.  City 
of  Denver,  7  Col.  305;  City  of  Philadelphia  v.  Miller,  49  Pa.  St. 
440;  Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  9  Saw.  165; 
Overing  v.  Foote,  65  N.  Y.  263;  Cooley  on  Taxation,  265,  266. 

Any  proceeding,  therefore,  the  result  of  which  is  to  deprive 
the  owner  of  his  property,  or  to  impose  a  burden  upon  or  cre- 
ate a  charge  against  it,  and  which  is  carried  on  under  a  law 
which  makes  no  provision  for  notice,  and  affords  the  owner 
no  opportunity  to  be  heard  concerning  the  correctness  of  the 
assessment,  and  whether  the  amount  charged  against  him  or 
hie  property  was  ascertained  and  apportioned  in  good  faith 
and  in  the  manner  provided  by  law,  is  in  contravention  of  the 
constitution,  and  lacks  the  essential  element  of  **  due  process 
of  law."    The  fact  must,  however,  be  kept  in  view  that  the 
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notice  and  hearing  which  the  constitution  demands  need  only 
be  Buch  as  are  adapted  to  the  nature  of  the  assessment  pro- 
posed, and  such  as  afford  to  each  individual  affected  the  op- 
portunity to  show  that,  according  to  the  method  prescribed 
by  competent  authority  for  making  the  assessment,  the  amount 
charged  against  him  is  incorrect.  In  the  imposition  of  poll 
or  occupation  taxes,  where  a  certain  sum  is  assessed  against 
each  individual  exercising  a  given  avocation,  or  according  to 
his  age,  without  regard  to  actual  benefits,  the  necessity  of  no- 
tice and  a  hearing  is  reduced  to  a  minimum.  To  a  measur- 
able extent,  the  same  principle  is  involved  when  the  cost  of 
an  improvement  is,  as  by  law  in  proper  cases  it  may  be,  ap- 
portioned by  mere  mathematical  calculation,  according  to  a 
certain  rate  per  front  foot:  Thomas  v.  Gain,  supra;  lApps  v. 
City  of  Philadelphia,  38  Pa.  St.  503;  City  of  Philadelphia  v. 
Tryon,  35  Id.  401. 

The  principle  which  underlies  and  upholds  special  assess- 
ments, such  as  that  involved  in  the  present  case,  is,  that  the 
lands  assessed  are  enhanced  in  value  to  an  amount  equal  to 
the  cost  of  the  improvement,  which  is  to  be  apportioned  among 
those  specially  benefited,  in  the  manner  prescribed  by  law: 
Heick  V.  Voight,  110  Ind.  279;  Ross  v.  Stackhouse,  114  Id.  200; 
Desty  on  Taxation,  1237;  Cooley  on  Taxation,  416. 

While  the  character  of  notice  and  the  limits  within  which 
the  hearing  may  be  confined  are  in  each  instance  dependent, 
to  a  greater  or  less  extent,  upon  the  nature  of  the  case,  pro- 
ceedings for  street  improvements,  where  the  cost  is  to  be  ap- 
portioned among  those  benefited,  are,  nevertheless,  within  the 
rule  which  requires  notice  and  a  hearing,  in  order  to  the  im- 
position of  a  charge  by  "  due  process  of  law."  The  difiiculty 
of  framing  a  "  perspicuous,  comprehensive,  and  satisfactory  " 
definition  of  the  phrase,  "  due  process  of  law,"  has  often  been 
the  subject  of  remark,  and  the  courts  have  uniformly  refrained 
from  attempting  to  give  it  a  precise  or  authoritative  definition: 
Davidson  v.  New  Orleans,  96  U.  S.  97;  Hurtado  v.  People,  110 
Id.  516;  Hagar  v.  Reclamation  List.  No.  108,  111  Id.  701;  Stu- 
art V.  Palmer,  supra. 

It  has  been  said,  however,  that,  "in  judging  what  is  'due 
process  of  law,'  respect  must  be  had  to  the  cause  and  object 
of  the  taking,  whether  under  the  taxing  power,  the  power  of 
3minent  domain,  or  the  power  of  assessment  for  local  improve- 
ments, or  none  of  these;  ^.ad  if  found  to  be  suitable  or  admis- 
eible  in  the  special  case,  it  will  be  adjudged  to  be  '  due  process 
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of  law'":  Davidson  v.  New  Orleans,  supra.  If  the  law  direct- 
ing the  proceedings  affords  the  property  owner  an  opportunity 
to  be  heard,  after  due  notice,  in  a  tribunal  competent  to  afford 
him  relief  appropriate  to  the  nature  of  the  case,  so  that  the 
charge  against  his  property  only  becomes  conclusive  after  the 
opportunity  for  a  hearing  has  been  had,  it  cannot  be  said  that 
his  property  has  been  taken  or  burdened  without  due  process 
of  law.  That  the  legislature  may  make  provision  for  local 
improvements,  which  are  to  a  degree  of  public  utility,  or  in  a 
sense  of  a  public  character,  and  impose  the  cost  thereof  on 
the  property  or  district  to  be  specially  benefited, — in  any 
manner  not  manifestly  unfair  or  unequal,  —  without  first  pro- 
viding for  intermediate  proceedings  to  determine  the  neces- 
sity for  the  improvement,  or  the  cost  of  making  it,  and  that  it 
may  prescribe  the  kind  of  notice  and  the  time  and  manner  in 
which  it  shall  be  given,  is  well  settled;  and  that  it  may  dele- 
gate the  like  power  to  a  municipal  corporation  is  likewise  set- 
tled: County  of  Hennepin  y.  Bartleson,  B7  Minn.  35o]  Gatch  \. 
City  of  Des  Moines,  63  Iowa,  718;  Matter  of  De  Peyster,  80  N.  Y. 
565;  Washington  Ave.,  69  Pa.  St.  352;  8  Am.  Rep.  255;  Fair- 
banks V.  Mayor  etc.,  132  Mass.  42. 

In  like  manner  the  legislature  may  commit  to  the  common 
council  of  a  city,  or  to  a  tribunal  specially  provided  for  the 
purpose,  the  power  of  apportioning  the  cost  of  an  improve- 
ment, and  of  assessing  the  expense  thereof,  upon  the  property 
benefited  in  the  manner  provided  by  law,  unless  the  method 
prescribed  is  plainly  unadapted  to  arriving  at  a  fair  and  equi- 
table result,  and  also  to  determine  what  property  within  the 
limits  defined,  if  any  are  defined,  will  be  benefited  by  the  im- 
provement. 

In  respect  to  all  such  questions,  the  determination  of  the 
common  council,  or  other  body,  within  the  limits  of  the  juris- 
diction specially  committed  to  it,  may  be  made  conclusive. 
This  power  has  been  exercised  and  sanctioned  too  long  to  be 
now  open  to  question:  City  of  Fort  Wayne  v.  Cody,  43  Ind. 
197;  Ricketts  v.  Spraker,  77  Id.  371;  Anderson  v.  Baker,  98 
Id.  587;  Thomas  v.  Gain,  supra;  Warren  y.  Grand  Haven,  30 
Mich.  24. 

It  is  essential  to  the  public  good  that  the  necessity  for  street 
and  other  public  improvements,  and  the  cost  of  making  them, 
and  such  other  proceedings  as  are  necessary  to  insure  the 
prompt  execution  of  the  work,  be  determined  and  taken  in  a 
comparatively  summary  way. 
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To  give  each  property  owner  the  right  to  contest  every  step 
in  such  an  undertaking,  would  be,  in  effect,  to  prohibit  the 
improvement,  or  render  its  execution  practically  impossible  in 
many  instances. 

If,  therefore,  the  law  provides  for  giving  notice  and  for  a 
method  whereby  the  property  owner  may  ultimately  challenge 
the  correctness  of  the  assessment  made  against  his  property, 
in  respect  to  whether  it  was  made  in  good  faith,  without  in- 
tervening mistake  or  error,  and  according  to  the  method  and 
under  the  safeguards  provided  by  the  law, — the  constitutional 
provision  is  to  be  deemed  satisfied. 

These  ends  seem  to  have  been  adequately  provided  for  by 
the  ordinance  under  which  the  improvement  involved  in  the 
present  case  was  made. 

It  is  conceded  that,  under  the  ordinance,  the  assessment 
against  the  appellant's  property  could  only  be  enforced  by 
legal  proceedings  in  a  court  having  jurisdiction  to  foreclose 
mortgages.  Such  proceedings  could  only  be  taken  in  pursu- 
ance of  notice,  and  in  a  court  in  which  ample  opportunity 
would  be  afibrded  for  questioning  the  validity  of  the  proceed- 
ings for  the  improvement  of  the  street,  and  of  all  other  matters 
respecting  the  legality  and  amount  of  the  assessment,  or  which 
might  constitute  a  legitimate  cause  of  grievance  to  the  prop- 
erty holder. 

It  is  true,  as  we  have  seen,  the  statute  under  which  the  city 
of  Evansville  derives  its  corporate  existence  provides  that  mere 
informalities  of  the  common  council  in  directing  the  improve- 
ment, or  in  making  the  assessment  or  apportionment  of  the 
cost  thereof,  shall  not  afford  a  defense  against  the  collection 
of  the  cost,  provided  the  improvements  were  made  in  substan- 
tial conformity  with  the  act  and  the  ordinances  passed  in 
pursuance  thereof.  This,  however,  deprives  the  property  owner 
of  no  substantial  right;  it  does  nothing  more  than  take  away 
from  him  the  opportunity  to  urge  technical  or  formal  objec- 
tions, which  do  not  affect  the  merits  of  the  proceedings  under 
which  the  improvement  was  completed :  Hagar  v.  Reclamation 
JHst.  No.  108j  supra;  Eeclamation  Dist.  No.  108  v.  Evans,  61 
Cal.  104. 

We  find  no  error.     The  judgment  is  aflSrmed,  with  costs. 


Dub  Pkocbss  of  Law,  Oenebaixy:  See  note  to  Flint  B.  S.  Co.  v.  Foster, 
48  Am.  Dec.  269  et  seq.,  and  see  particularly  pages  278,  279,  as  to  validity 
of  assessments  with  notice. 
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Cleveland,  Columbus,  Cincinnati,  and  Indian- 
apolis Railway  Company  v.  Wynant. 

1114  Indiana,  525. J 

Nbgligence.  —  Evidence  of  Other  Similar  Occtjbrence3  on  Other  Oc- 
casions IS  NOT  Admissible  for  the  purpose  of  raising  a  presumption 
that  the  particular  accident  in  question  happened,  or  that  the  place  was 
defective  and  dangerous,  or  that  the  situation  was  of  such  a  character 
that  the  occurrence  resulting  in  the  injury  complained  of  might  well 
have  taken  place. 

Evidence.  —  Whether  Any  Particttlar  Object  is  Calculated  to 
Frighten  Horses  is  not  to  be  Pleaded  and  Proved,  but  is  to  be 
determined  by  the  experience,  observation,  and  intelligence  of  the  court 
and  jury  as  applied  to  all  the  facts  of  the  particular  case  before  them. 

Owner  of  Object  Obstructing  Highway  is  not  Necessarily  Liablb 
FOR  Damages  resulting  from  fright  thereby  occasioned  to  horses, 
merely  because  such  obstruction  is  in  violation  of  a  statute.  There 
must  have  been  a  natural  causative  connection  between  the  violation  of 
the  statute  and  the  frightening  of  the  horses  to  render  the  owner  liable; 
and  the  injury  must  in  each  case  be  proximately  such  as  was  within 
the  purpose  and  protection  of  the  statute. 

Negligence  —  Instruction. — Railway  Company  has  Right  to  Leavb 
its  Cars  at  Any  Point  on  its  Side-track  except  in  or  upon  the  high- 
way; and  where  a  c£ir  was  so  left,  but  was  afterwards  moved  iipon  the 
highway  by  persons  for  whom  the  company  was  not  responsible,  and  while 
there  it  frightened  the  plaintiff 'a  horses,  and  she  was  injured  inconse- 
quence, no  liability  is  created  against  the  company,  unless  it  negligently 
permitted  the  car  to  remain  upon  the  highway  an  unreasonable  length  of 
time,  and  it  is  error  to  refuse  an  instruction  to  that  effect. 

H.  H.  Poppleton,  S.  II.  Holding,  M.  S.  Eohinson,  and  J.  W, 
Lnvetty  for  the  appellant. 

H.  D.  Thompson,  for  the  appellee. 

Mitchell,  C.  J.  Action  by  Harriet  Wynant  against  the 
appellant  railway  company  to  recover  damages  for  injuries 
alleged  to  have  been  suffered  by  the  plaintiff  from  the  over- 
turning of  her  carriage,  the  horses  having  taken  fright  at  a 
box-car  which,  it  is  charged,  the  company  unlawfully  and 
negligently  permitted  to  be  and  remain  partially  in  and  upon 
a  public  highway  over  which  the  plaintiff  was  traveling. 

The  case  was  considered  once  before  by  this  court,  and  re- 
versed because  the  evidence  did  not  sustain  the  verdict  of  the 
jury:  Cleveland  etc.  R'y  Co.  v.  Wynant,  100  Ind.  160. 

A  second  trial  has  been  had,  with  the  result  that  judgment 
has  again  been  rendered  for  the  plaintiff.  The  case  is  before 
Q8  a  second  time  upon  the  same  pleadings,  and,  according  to 
the  insistence  of  appellant's  counsel,  upon  substantially  the 
same  evidence. 
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Waiving  any  observations  concerning  the  sufficiency  of  the 
evidence,  or  whether  it  is  in  any  essential  respect  variant  from 
what  it  was  before,  it  is  enough  to  say  the  judgment  must  be 
reversed,  for  errors  hereinafter  pointed  out. 

To  sustain  her  case,  the  plaintiff  gave  evidence  tending  to 
ehow  that  certain  empty,  and  for  the  time  being  unused,  freight- 
cars,  which  had  been  stored  on  a  short  railway  track,  which 
diverged  from  the  company's  main  line  to  a  gravel  pit,  had 
been  permitted  to  encroach  from  five  to  eight  feet  on  either 
side  of  a  public  highway  over  which  the  above-mentioned 
track  lay,  leaving  a  space  of  from  fifteen  to  twenty-five  feet  in 
width  of  the  traveled  way  between  the  projecting  cars. 

There  was  evidence  tending  to  show  that  the  plaintiff  and 
her  husband  were  passing  over  the  highway  in  a  vehicle  drawn 
by  two  gentle  horses.  When  about  to  go  upon  the  railway 
track  between  the  cars,  without  having  previously  shown  any 
signs  of  fear,  the  horses  suddenly  took  fright  and  became  un- 
manageable. Whether  they  were  frightened  at  an  empty  car 
or  at  noise  which  proceeded  from  it,  is  immaterial  to  the 
questions  to  be  considered. 

There  was  some  evidence  tending  to  show  that  a  box-car 
had  encroached  upon  the  road  for  several  days  prior  to  the 
accident. 

The  railway  company  introduced  evidence  tending  to  show 
that  the  car  had  been  let  down  on  the  highway,  on  the  day  of 
the  accident,  by  the  unauthorized  interference  of  some  boys 
with  the  brakes.  The  car  was  an  ordinary  empty  box-car, 
Buch  as  is  in  common  use  on  all  railroads. 

At  the  trial,  the  plaintiff  produced  witnesses  who  testified 
that  they  had  passed  over  the  highway  in  question  several 
days  prior  to  that  on  which  the  accident  happened,  and,  after 
describing  the  situation  of  the  cars  as  they  then  observed  them, 
and  the  manner  in  which  they  then  projected  into  the  high- 
way, they  were  permitted  to  testify,  over  objection,  that  their 
horses  took  fright  or  "  shied  "  at  the  cars. 

Nothing  appeared  concerning  the  disposition  of  the  horses 
driven,  by  the  several  witnesses,  in  respect  to  whether  or  not 
they  were  ordinarily  gentle  and  well  disposed,  or  whether  they 
were  under  careful  guidance,  and  so  the  evidence  might  well 
have  been  excluded  on  that  account.  But  if  these  objections 
had  been  obviated,  we  can  discover  no  sound  principle  which 
justified  the  admission  of  the  evidence. 

The  principal  facts  in  dispute  under  the  issues  were,  whether 
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or  not  the  railway  company  had  unlawfully  or  negligently 
placed,  or  unreasonably  permitted,  its  empty  cars  to  remain 
upon  a  public  highway,  thereby  causing  the  horses  attached 
to  the  carriage  in  which  the  plaintiflF  was  seated  to  take  fright 
and  run  away,  resulting  in  an  injury  for  which  she  was  in  no 
way  blamable. 

The  evidence  admitted  pertained  to  facts  altogether  aside 
from  those  in  dispute,  and  in  no  way  tended  to  raise  a  legal 
presumption  as  to  the  disputed  facts.  It  could  have  had  no 
other  effect  than  to  mislead  the  jury  and  distract  their  atten- 
tion from  the  real  issues  in  the  case.  There  is  no  fixed  rule 
governing  the  frightening  of  horses.  An  object  that  may 
render  one  unmanageable  from  fear,  another  may  pass  without 
notice.  It  does  not  follow,  because  one  or  more  may  have 
taken  fright  at  a  given  object  in  a  highway,  that  the  object 
was  necessarily  frightful  to  all  gentle  horses;  nor  does  proof 
that  a  number  of  horses  took  fright  at  an  object  raise  a  legal 
presumption  that  another  horse,  on  a  dififerent  occasion,  be- 
came frightened  at  the  same  object:  Piollet  v.  Simmers,  106 
Pa.  St.  95;  51  Am.  Rep.  496;  Denver  etc.  R'y  Co.  v.  Glascott, 
4  Col.  270;  Newsom  v.  Georgia  Railroad,  62  Ga.  339;  Durhrow 
V.  McDonald,  5  Bosw.  130;  Wentworth  v.  Smith,  44  N.  H.  419; 
82  Am.  Dec.  228. 

The  railway  company  was  not  bound  to  anticipate  and  make 
preparation  to  meet  testimony  of  the  character  of  that  in 
question;  nor  would  it  have  been  heard  to  prove,  in  rebuttal, 
that  other  gentle  horses  had  passed  between  the  cars  without 
taking  fright,  or  that  the  horses  which  took  fright  were  vicious 
and  unsafe  under  ordinary  circumstances:  Bauer  v.  City  of 
Indianapolis,  99  Ind.  56;  Kidder  v.  Inhabitants  of  Dunstable, 
11  Gray,  342;  Temperance  Hall  Ass'n  v.  Giles,  33  N.  J.  L.  260. 

Thus,  in  the  case  first  above  cited,  it  was  held,  in  a  suit 
against  a  city  for  an  injury  received  in  consequence  of  an  ob- 
struction upon  a  sidewalk,  that  it  was  not  proper  to  admit 
evidence  to  show  that  others  had  passed  over  the  same  ob- 
struction without  injury. 

Where  it  becomes  necessary  to  afifect  those  charged  with  the 
duty  of  keeping  highways,  bridges,  or  other  structures  in  a  safe 
condition,  or  of  keeping  only  competent  persons  in  their  ser- 
vice, with  notice  of  defects  or  unfitness,  or  where  the  question 
is  as  to  the  safety  or  availability  of  a  machine  or  contrivance 
designed  for  a  particular  purpose  or  for  practical  use,  evidence 
is  admissible  to  show  how  the  thing  served  when  put  to  the  use 
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for  which  it  was  designed,  in  the  one  case,  or  that  occurrences 
of  a  character  to  make  the  defect  or  incompetency  notorious 
had  taken  place,  in  the  other:  Pittsburgh  etc.  Ky  Co.  v.  Rubyy 
38  Ind.  294;  10  Am.  Rep.  Ill;  Cleveland  etc,  R.  R.  Co.  v.  New- 
ell, 104  Ind.  264;  54  Am.  Rep.  312;  City  of  Delphi  v.  Lowery, 
74  Ind.  520;  39  Am.  Rep.  98;  City  of  Fort  Wayne  v.  Coombs, 
107  Ind.  75. 

The  present  case  does  not  come  within  the  rule  above  stated. 
None  of  the  occurrences  described  were  of  such  a  character  as 
to  convey  notice  to  the  railway  company,  or  to  be  known  to 
any  others  than  the  witnesses  themselves. 

Evidence  of  other  similar  occurrences,  on  other  occasions,  is 
not  admissible  for  the  purpose  of  raising  a  presumption  that 
the  particular  accident  in  question  happened,  or  that  the  place 
was  defective  and  dangerous,  or  that  the  situation  was  of  such 
a  character  that  the  occurrence  resulting  in  the  injury  com- 
plained of  might  well  have  taken  place.  The  facts  are  the 
only  legitimate  evidence  of  the  injury  and  of  the  manner  and 
cause  of  the  occurrence:  Ramsey  v.  Rushville  etc.  G.  R.  Co.,  81 
Ind.  394;  Collins  v.  Inhabitants  of  Dorchester,  6  Cush.  396; 
Hubbard  v.  City  of  Concord,  35  N.  H.  52;  69  Am.  Dec.  520; 
Maguire  v.  Middlesex  R.  R.  Co.,  115  Mass.  239;  Hawks  v.  In- 
habitants of  Charlemont,  110  Id.  110;  Blair  v.  Inhabitants  of 
Pelham,  118  Id.  420. 

The  case  is  parallel  in  principle  with  Hudson  v.  Chicago  etc. 
Ky  Co.,  59  Iowa,  581.  In  that  case,  the  plaintifif  claimed 
damages  for  injuries  to  his  horse,  resulting  from  defective 
planking,  at  a  railway  crossing.  The  judgment  of  the  lower 
court  was  reversed  because  a  witness  was  permitted  to  testify 
that,  some  time  prior  to  the  injury  complained  of,  a  horse 
driven  by  him  had  got  his  foot  between  the  plank  and  rail  at 
the  same  place  where  the  plain tiflf's  horse  was  injured. 

We  are  aware  of  the  fact  that  some  contrariety  exists  in  the 
decisions  upon  the  point  in  question.  In  our  opinion,  the  rule 
above  indicated  is  the  one  justified  by  the  decisions  of  this 
court,  and  altogether  the  safer  one  upon  principle:  Patterson 
on  Railway  Accident  Law,  420. 

There  is,  in  the  present  case,  no  open,  visible  connection  be- 
tween the  evidentiary  facts,  or  independent  occurrences,  out  of 
which  it  is  assumed  certain  presumptions  arise,  and  the  facts 
sought  to  be  established  by  deduction  from  the  evidentiary 
facts  proved.  This  the  law  requires.  The  jury  must  not  be 
left  to  decide  the  principal  facts  by  making  remote  inferences 
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from  facts  having  no  visible  connection  with  those  in  dispute: 
United  States  v.  Ross,  92  U.  S.  281. 

The  only  presumptions  of  fact  which  the  law  recognizes  are 
those  which  arise  or  may  be  inferred  immediately  from  the 
facts  proved:  Manning  v.  Insurance  Co.,  100  U.  S.  693;  Doug- 
lass  v.  Mitchell,  35  Pa.  St.  440. 

It  must  have  been  assumed,  because  some  other  horses  were 
frightened  at  the  car,  that  it  was  necessarily  an  object  calcu- 
lated to  frighten  gentle  horses,  and  therefore  that  those  draw- 
ing the  plaintiff's  carriage  became  frightened  at  it.  The 
conclusion  was  not  a  natural  deduction  from,  nor  had  it  any 
visible  or  probable  connection  with,  the  facts:  McAleer  v.  Mc- 
Murray,  58  Pa.  St.  126. 

It  might  be  proved  that  horses  of  ordinary  gentleness  took 
fright  at  a  newspaper,  or  other  like  object,  casually  left  in  a 
public  highway,  but  it  would  hardly  be  contended  that  proof 
might  be  heard  to  show  that  a  newspaper  was  an  object  nat- 
urally calculated  to  frighten  horses  of  ordinary  gentleness. 

It  is  well  settled  that  one  who  negligently  or  without  right 
places  an  object,  naturally  calculated  to  frighten  horses  of 
ordinary  gentleness,  within  the  limits  of  a  public  highway, 
or  who  wrongfully  suffers  such  an  object,  although  placed 
there  without  fault,  to  remain  an  unreasonable  length  of  time, 
may  become  liable  for  an  injury  occasioned  by  the  fright  of 
horses  thereat:  Town  of  Rushville  v.  Adams,  107  Ind.  475; 
Turner  v.  Buchanan,  82  Id.  147;  42  Am.  Rep.  485;  Piollet  v. 
Simmers,  supra. 

Such  an  object,  wrongfully  placed  or  unreasonably  kept  or 
maintained  in  a  public  highway,  may  become  a  nuisance,  for 
which  the  author  may  incur  liability  to  a  person  suffering 
special  injury  therefrom. 

As  to  what  objects  may  lawfully  be  placed  within  the 
limits  of  a  public  highway,  and  as  to  what  may  constitute  a 
reasonable  time  during  which  such  objects  may  be  kept  there, 
must  depend  upon  the  circumstances  of  each  particular  case. 
Horses  may  take  fright  at  wheelbarrows,  road-engines,  cov- 
ered wagons,  box-cars,  reaping-machines,  building  material, 
and  an  indefinite  number  of  other  things  which  are  not 
nuisances  per  se,  when  found  within  the  limits  of  a  public 
highway;  and  yet  all  these  may  become  nuisances  by  being 
negligently  permitted  to  obstruct  a  highway,  depending  upon 
the  circumstances  of  each  case.  Horses  of  ordinary  gentle- 
ness become  accustomed  to  such  objects,  when  the  objects  are 
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found  in  their  customary  places.  They  are  more  liable  to 
become  alarmed  when  they  encounter  such  an  object  in  an 
unusual  place  or  under  extraordinary  circumstances.  This 
is  part  of  the  common  knowledge  possessed  by  all  intelligent 
persons  of  mature  years. 

All  horses  are  disposed  to  scare  or  shy  at  objects  of  an  un- 
usual character  in  a  highway.  Roads  are  prepared  with  ref- 
erence to  this  generally  known  disposition,  and  persons  who 
place  or  leave  objects  in  a  highway  are  likewise  charged  with 
notice  of  this  habit. 

These  are  things  which  every  adult  person  of  ordinary  ex- 
perience must  be  presumed  to  know.  It  is  not,  therefore,  a 
subject  to  be  pleaded  and  proved,  whether  a  box-car,  or  any 
other  particular  object,  is  naturally  calculated  to  frighten 
horses.  This  is  to  be  determined  by  the  experience,  observa- 
tion and  intelligence  of  the  court  and  jury  as  applied  to  all 
the  facts  of  the  particular  case  before  them:  Gilbert  v.  Flint 
etc.  R'y  Co.,  51  Mich.  488;  47  Am.  Rep.  592;  Wabash  etc.  R'y 
Co.  V.  Farver,  111  Ind.  195;  60  Am.  Rep.  696. 

The  mere  fact  that  an  object  is  in  the  highway,  in  violation 
of  a  statute,  does  not  necessarily  make  the  owner  liable  for 
damages  resulting  from  fright  which  the  object  may  have 
occasioned  to  horses.  There  must  have  been  some  natural, 
causative  connection  between  the  violation  of  the  statute  and 
the  frightening  of  the  horses.  The  object,  in  the  situation  in 
which  it  was  left,  must  have  had  a  necessary  or  natural  ten- 
dency to  that  end,  according  to  common  experience.  A  cow 
or  a  sheep  may  be  upon  a  public  highway  in  violation  of  a 
statute,  and  a  horse  of  ordinary  gentleness  may  take  fright 
at  such  an  animal.  The  frightening  of  horses  was  not,  how- 
ever, the  mischief  which  the  statute  requiring  certain  animals 
to  be  restrained  from  running  at  large  was  intended  to  pre- 
vent. The  injury  must  in  each  case  be  proximately  such  as 
was  within  the  purpose  and  protection  of  the  statute:  Wabash 
etc.  R'y  Co.  v.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193.  It  was 
error  to  admit  the  evidence. 

At  the  proper  time,  the  defendant  company  asked  the  court 
to.  instruct  the  jury  to  the  effect  that  the  railway  company 
had  the  right  to  have  its  cars  standing  on  its  branch  road  at 
any  point  except  in  or  upon  the  highway,  and  that  if  the  car 
at  which  the  plaintiff's  horses  took  fright  was  placed  by  it  at 
a  point  so  as  not  to  obstruct  the  highway,  and  was  afterwards 
moved  into  the  highway  by  persons  for  whom  the  company 
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was  not  responsible,  the  company  would  not  be  liable  to  the 
plaintiff  for  the  injury  suffered  by  her,  unless  it  negligently 
permitted  the  car  to  remain  upon  the  highway  an  unreason^ 
able  length  of  time. 

This  was  undoubtedly  a  correct  statement  of  the  law,  and 
it  was  applicable  to  the  defense  which  the  defendant  sought  to 
maintain  by  its  evidence. 

It  is  the  right  of  a  party  applying  for  it,  to  have  his  theory 
of  the  case  clearly  and  distinctly  presented  to  the  jury,  when 
he  has  adduced  evidence  fairly  tending  to  support  it:  Ten- 
brooke  v.  Jahke,  77  Pa.  St.  392;  Pittsburgh  etc.  R'y  Co.  v. 
Krichbaum,  24  Ohio  St.  119;  Comstock  v.  Norton,  36  Mich.  277; 
Thornton  Juries  and  Instructions,  sec.  165. 

The  instructions  given  by  the  court,  although  correct  in  the 
abstract,  were  general.  The  defendant  had  a  right  to  an  in- 
struction adapted  to  the  special  features  of  the  defense  which 
it  undertook  to  support  by  its  evidence:  ParkhUl  v.  Town  of 
Brighton,  61  Iowa,  103;  Parmlee  v.  Adolph,  28  Ohio  St.  10; 
Marietta  etc.  R.  R.  Co.  Pichley,  24  Id.  654. 

For  the  foregoing  reasons  the  judgment  is  reversed,  with 
costs,  with  directions  to  the  court  to  sustain  the  appellant's 
motion  for  a  new  trial. 

EVISXKOS    OV    SiMILAB    AOdDXlTr    DT    HlQHWAT  IS    AtIOSSIBLS,   WHSTi 

Bee  PhUUpt  ▼.  T<nm  qf  WiUow,  cmle,  p.  114. 

lilABnJTT  VOR  LBAVnTO  OBSTBUOnOKB  Df  HlQHWATB  WhIOH    FBiaHTSN 

HoBSSSt  See  note  to  Morte  ▼.  Richmond,  98  Am.  Deo.  609-612. 
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Bathe  v.  Dboatub  County  Agrioultdeal  Society. 

[73  Iowa,  1L] 
Ultba  Vibes,  Pleading. — In  Action  against  CJokporation  to  Becoveb 
FOB  Injtjbies  Caused  by  Negligence  of  alleged  employees  of  the  cor- 
poration, it  must  appear  from  the  petition  that  the  defendant  had  au- 
tiiority  to  enter  into  a  contract  of  employment;  otherwise  it  will  be 
presumed  that  there  is  nothing  in  the  articles  of  incorporation  which 
either  by  express  provision  or  by  implication  authorized  the  officers  of 
the  society  to  hire  such  servants,  and  therefore  there  can  be  no  recovery 
against  the  corporation. 

E.  W.  Curry,  for  the  appellant. 

S.  A.  Gates  and  Brother,  and  Bulloch  and  Hoffman,  for  the 
appellee. 

Adams,  C.  J.  The  petition  shows  that  the  defendant  is  a 
corporation,  organized  to  further  the  interest  of  agriculture,  to 
improve  and  encourage  the  breeding  of  fine  stock,  to  hold  ex- 
positions of  agricultural  products  and  stock,  to  hold  and  give 
annual  fairs,  and  to  do  and  perform  everything  necessary  and 
incident  thereto;  that  in  the  fall  of  1885  the  defendant  held 
its  annual  fair  at  its  fair-grounds  in  Decatur  County,  near  the 
town  of  Leon;  that,  for  the  purpose  of  increasing  the  attend- 
ance and  the  gate  receipts,  the  officers  of  the  defendant  em- 
ployed one  Clark  and  one  Wilson  to  convey  people  in  their 
own  conveyances  from  the  town  of  Leon  to  the  fair-grounds; 
^that  Clark  and  Wilson,  while  so  engaged,  ran  their  team 
negligently  against  the  plaintiff's  mare,  and  caused  her  death. 
The  defendant  demurred  to  the  petition,  upon  the  ground, 
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among  others,  that  it  does  not  appear  that  the  defendant  had 
authority  to  employ  Clark  and  Wilson,  as  alleged,  and  thereby 
assume  responsibility  for  their  conduct  as  employees. 

The  powers  of  a  corporation  are  such  as  are  expressly  pro- 
vided in  the  articles  of  incorporation,  and  such  others  as  are 
reasonably  incident  to  the  exercise  of  such  powers.  The  plain- 
tiff contends  that  the  employment  of  Clark  and  Wilson  to  con- 
vey people  to  the  fair-grounds  was  incident  to  the  holding  of  a 
successful  fair,  as  there  would  be  no  fair  without  attendance. 
This  might  be  conceded,  if  attendance  depended  upon  convey- 
ances provided  by  the  defendant,  and  it  was  so  understood  by 
the  members  of  the  society  at  the  time  they  joined  it.  But 
there  is  nothing  in  the  petition  which  shows  this  to  be  so.  In 
the  absence  of  any  showing  to  the  contrary,  we  may  assume 
that  the  members  of  the  society  joined  it  with  the  understand- 
ing that  all  persons  desiring  to  attend  the  fair  would  be  able 
to  procure  conveyances  in  their  own  way,  and  without  any 
provision  therefor  by  the  society.  Furnishing  conveyances  is 
a  distinct  business,  in  which  any  one  might  engage,  and  the 
presumption  would  be  that  the  supply  would  be  equal  to  the 
demand.  In  our  opinion,  then,  there  is  nothing  in  the  articles 
of  incorporation,  either  by  express  provision  or  arising  there- 
from by  implication,  that  authorized  the  officers  of  the  society 
to  employ  Clark  and  Wilson.  If  this  is  so,  the  defendant 
never  became  responsible  for  their  conduct,  and  the  demurrer 
to  the  petition  was  rightly  sustained. 

Affirmed.  

Municipal  Corporation  is  not  Liable  for  Unauthorized  Act  of  its 
Officers,  or  for  acts  of  persons  assuming  without  authority  to  be  such  offi- 
cers: See  note  to  Hilsdor/v.  St.  Louis,  100  Am.  Dec.  358-360. 


BOCKEXSTEUT    V.    PeRKINS. 
[73  Iowa,  28.J 

LiABiLriT  o»  Sureties  on  Guardian's  Bond  —  Evidence.  —  Sureties  on 
guardian's  bond  are  not  responsible  for  any  default  which  may  have 
occurred  before  they  signed  the  bond,  but  the  undertaking  covers  money 
held  by  the  guardian  when  the  bond  was  accepted,  eind  the  fact  that  he 
had  received  it  but  six  days  before  that  has  some  tendency  to  prove 
that  it  was  in  his  hands  at  that  time,  and  is  admissible. 

On  Appeal,  Finding  of  Court  will  not  be  Disturbed,  where  the  action 
is  at  law,  if  there  weis  any  evidence  which  reasonably  sustains  it;  there- 
fore a  judgment  against  sureties  on  guardian's  bond  will  not  be  set  aside. 
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although  the  only  evidence  on  which  it  is  based  is,  that  money  had  been 
paid  the  guardian  six  days  prior  to  the  execution  of  the  bond,  and  that 
it  had  not  been  accounted  for. 

Appeal  from  judgment  for  plaintiff  against  sureties  on 
guardian's  bond.  Trial  was  had  before  the  court  without  a 
jury. 

/.  H.  Peters  and  E.  C.  Perkins,  for  the  appellant. 

J.  D.  Alsop,  C.  D.  Husted,  and  Powers  and  Lacy,  for  the  ap- 
pellee. 

Reed,  J.  W.  A.  Heath,  the  guardian  on  whose  bond  this 
action  was  brought,  was  appointed  on  the  thirteenth  day  of 
October,  1875.  A  former  guardian  tendered  his  resignation  of 
the  trust  on  that  day,  which  was  accepted  by  the  court,  and 
he  was  ordered  to  turn  over  the  estate  of  the  wards  to  his 
successor.  On  the  same  day  he  paid  to  Heath  the  sum  of 
$1,566.90,  which  is  all  the  property  of  the  estate  ever  received 
by  him.  The  bond  sued  on  was  not  executed,  however,  until 
the  19th  of  October.  Heath  died  without  having  accounted 
for  the  money,  and  it  is  for  its  recovery  that  the  action  was 
brought.  The  condition  of  the  bond  is,  that  Heath  "shall 
faithfully  discharge  the  office  and  trust  of  such  guardian,  and 
shall  render  a  fair  and  just  account  of  such  guardianship 
from  time  to  time,  whenever  required  thereunto  by  law,  and 
render  and  pay  to  said  minors  all  moneys,  goods,  chattels, 
title  papers,  and  efifects  which  may  come  into  the  hands  or 
possession  of  such  guardian,  belonging  to  such  minors,  when 
such  minors  shall  be  entitled  thereto." 

1.  On  the  trial  defendants  objected  to  the  evidence  offered 
by  plaintiff  to  prove  the  payment  of  the  money  to  the  guar- 
dian, on  the  ground  that,  as  their  only  undertaking  was  that 
he  would  account  for  such  property  as  should  come  into  his 
hands  after  the  execution  of  the  bond,  they  were  not  respon- 
sible for  his  failure  to  account  for  the  money,  he  having  re- 
ceived it  before  that.  It  is  true  that  defendants'  undertaking 
was  for  the  performance  in  the  future  of  the  duties  of  the 
guardianship.  They  are  not  responsible  for  any  default  which 
may  have  occurred  before  they  signed  the  bond.  But  if  Heath 
held  the  money  when  the  bond  was  accepted,  their  undertak- 
ing covers  it;  for  in  contemplation  of  law,  it  came  into  his 
hands  as  guardian  at  that  time.  The  order  appointing  him 
was  made  previous  to  that,  it  is  true,  but  the  duties  of  the 
trust  did  not  devolve  upon  him  until  he  qualified,  which  was 
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done  when  the  bond  was  accepted.  From  that  time  they  were 
responsible  for  his  performance  of  the  duties  of  the  trust. 
Any  competent  evidence  which  tended  to  prove  that  he  held 
the  money  at  that  time  was  admissible.  The  fact  that  he  had 
received  it  but  six  days  before  that  had  some  tendency  to 
prove  that  it  was  in  his  hands  at  that  time.  The  evidence  of 
that  fact  was  therefore  admissible. 

2.  Plaintiff  rested  upon  proof  of  the  payment  of  the  money 
to  Heath,  and  that  he  had  not  accounted  for  it  at  the  time  of 
his  death,  which  occurred  in  January,  1882.  It  was  con- 
tended, however,  that  this  did  not  show  a  default  after  the 
execution  of  the  bond.  But  we  have  held  that  the  fact  that 
he  received  the  money  so  shortly  before  the  execution  of  the 
bond  had  some  tendency  to  prove  that  it  was  in  his  hands 
when  the  bond  was  given.  It  has  an  equal  tendency  to  prove 
that  the  default  occurred  later.  The  action  is  at  law,  and  we 
will  not  disturb  the  finding  of  the  court  if  there  was  any  evi- 
dence which  reasonably  sustains  it.  Considering  the  short 
period  of  time  which  elapsed  between  the  payment  of  the 
money  to  Heath  and  the  execution  of  the  bond,  the  presump- 
tion reasonably  is,  that  he  held  it  when  the  bond  was  accepted, 
and  that  the  default  occurred  subsequently  to  that. 

The  finding  of  the  district  court  on  the  question  cannot 
therefore  be  disturbed. 

Affirmed. 

FiNDHios  wnj.  NBVEB  BB  DisTUBBXD  UHXESS  Clearlt  Wronq:  Sea 
Oohbert  V.  Jefferaonville  R.  R.  Co.,  71  Am.  Dec.  358. 

SuRETT  ON  Guardian's  Bond  is  Liable  for  moneys  in  guardian's  hands 
at  the  time  of  the  execution  of  the  bond,  though  received  previously:  Jfe* 
DovoeH  V.  CcMtoeU,  16  Am.  Deo.  635. 


JeFFEIES    V.    RUDLOFP. 

[78  lO'WA,  60.1 

Ateacumknt — PRAoncK  —  Amekdino  Returns. — Liberal  discretion  is 
reposed  in  the  court  upon  due  notice  to  parties  adversely  interested  to 
amend  returns  on  process.  A  sheriff's  return  may  be  amended  after  aa 
well  as  before  his  term  of  office  has  expired;  nor  is  it  a  valid  objection  to 
such  amendment  that  an  action  based  on  the  return  is  pending  against  the 
sheriff;  and  such  return  may  also  be  amended,  although  judgment  has 
been  rendered  in  the  action,  and  nearly  fifteen  months  have  elapsed  since 
the  return  was  made. 
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Afpxal. — Supreme  Coubt  will  not  Interfere  with  Finding  upon 
ground  that  evidence  does  not  support  action  of  trial  court  in  permitting 
sheriff  to  amend  return. 

Ebbor  mttst  Affibmativelt  Appear  of  Record.  The  supreme  court 
cannot  presume  error  or  pass  upon  question  not  so  appearing  of  record. 

Rollins  and  Frink,  and  L.  A.  Berry,  for  the  appellant. 

Warren  and  Buchanan,  for  the  appellee. 

Seevers,  J.  In  January,  1885,  the  plaintiff  commenced  an 
action  on  a  lease  against  the  defendant,  in  which  a  landlord's 
attachment  was  issued.  The  attachment  was  placed  in  the 
hands  of  F.  A.  Eastman,  who  at  that  time  was  sheriff;  and  his 
deputy  made  return  on  the  writ  that  he  had  attached  certain 
property,  among  which  was  about  "  450  bushels  of  corn  in  the 
crib."  Eastman's  term  of  office  expired  in  January,  1885, 
and  in  March  thereafter  the  plaintiff  obtained  judgment  in 
said  action,  and  an  order  for  the  sale  of  the  attached  property. 
A  special  execution  was  issued  on  the  judgment  for  the  sale 
of  such  property,  and  the  sheriff  made  return  thereon  that  he 
had  made  diligent  search  for  the  property,  but  was  unable  to 
find  it.  In  May,  1886,  the  plaintiff  commenced  an  action 
against  Eastman  for  such  damages  as  he  had  sustained  because 
Eastman  had  failed  to  "  turn  over  and  deliver  to  his  successor 
in  office  the  attached  property."  Eastman  appeared,  and  ob- 
tained until  the  next  or  December  term  to  answer,  and  the 
cause  was  continued.  In  May,  1886,  Eastman  filed  a  motiop 
in  the  original  action  of  Jeffries  v.  Rudloff,  to  amend  the  r-e- 
tum  on  the  writ  of  attachment  so  as  to  show  "that  the  amount 
of  corn  in  the  crib  was  about  200  instead  of  450  bushels,  as 
stated  in  said  return,  and  to  further  amend  the  return  by 
stating  therein  the  disposition  that  was  made  of  the  prop- 
erty levied  upon."  This  motion  was  supported  by  affidavits. 
The  court  sustained  the  motion,  and  ordered  that  said  "return 
be  amended  as  prayed  therein";  to  which  the  defendant  ex- 
cepted. 

1.  It  is  contended  by  the  counsel  for  appellant  that  the 
court  erred  in  permitting  the  return  to  be  amended,  because 
the  term  of  office  of  the  sheriff  had  expired  w^hen  the  amend- 
ment was  made.  A  liberal  discretion  is  reposed  in  the  court, 
upon  due  notice  to  parties  adversely  interested,  to  permit  re- 
turns on  process  to  be  amended  for  the  purpose  of  correcting 
.mistakes;  and  the  fact  that  the  term  of  office  of  the  sheriff 
had  expired  is  not  a  valid  objection  to  the  exercise  of  this 
power.    There  is  no  reason  why  such  amendment  should  not 
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be  permitted  after  as  well  as  before  the  Bherifif's  term  of  office 
has  expired.  The  authorities  are  not  entirely  in  accord  on 
this  subject;  but  in  Freeman  on  Executions  it  is  said:  "But 
in  nearly  all  the  states  a  return  may  be  amended  after  as  well 
as  before  the  sheriff  has  gone  out  of  office."  In  support  of  this 
proposition,  the  author  cites  Adams  v.  Eohitison^  1  Pick.  461; 
Wilson  V.  Ray,  T.  U.  P.  Charlt.  109;  Johnson  v.  Donnell,  15 
111.  97;  Newton  v.  Prather,  1  Duvall,  100;  Keen  v.  Briggs,  46 
Me.  467;  Miles  v.  Davis,  19  Mo.  408.  See  also  Murfree  on 
Sheriffs,  sec.  879.  These  authorities  support  the  stated  propo- 
eition. 

2.  It  is  insisted  that  the  court  had  no  discretion  in  the 
premises,  and  should  not  have  permitted  the  amendment  to 
be  made,  because  an  action  was  pending  against  the  sheriff 
based  on  the  return.  But  this  is  not  a  valid  objection.  la 
Freeman  on  Executions,  section  359,  it  is  said  that  such  is  the 
rule  in  some  states,  but  that  "in  the  vast  majority  of  states 
the  rule  is  otherwise;  and  the  pendency  of  a  motion  or  action, 
instead  of  subverting  the  power  of  amendment,  is  the  most 
frequent  occasion  in  which  the  power  is  invoked."  As  sup- 
porting the  text,  the  author  cites  Hodges  v.  Laird,  10  Ala.  678; 
Niolin  v.  Hamner^  22  Id.  578;  Gorham  v.  Hood,  27  Ga.  299; 
Trotter  v.  Parker,  38  Miss.  473;  People  v.  Ames,  35  N.  Y.  482; 
91  Am.  Dec,  64;  Thomas  v.  Browder,  33  Tex.  783;  Wardsworth 
V.  Miller,  4  Gratt.  99.  These  cases  have  all  been  examined, 
and  they  fully  support  the  rule  stated. 

3.  It  is  urged  that  a  return  of  a  sheriff  cannot  be  amended 
by  leave  of  the  court  after  judgment  in  the  action,  because  of 
the  length  of  time  that  had  elapsed.  The  return  was  made 
on  the  ninth  day  of  March,  1885,  and  the  motion  for  leave  to 
amend  it  was  made  in  May,  1886.  The  fact  that  judgment 
was  rendered  is  immaterial  as  between  the  sheriff  and  the 
parties.  Ordinarily  the  sheriff  cannot  be  subjected  to  liability 
for  a  false  return,  or  on  the  return  if  it  is  in  accordance  with 
the  facts,  until  final  judgment  has  been  rendered  in  the  ac- 
tion. The  time  within  which  a  return  can  be  amended  cannot 
be  limited.  In  the  exercise  of  the  discretion  reposed  in  the 
courts,  it  is  obvious  they  must  be  governed  by  the  circum- 
stances of  each  particular  case.  The  length  of  time  which 
had  elapsed  in  this  case  was  less  than  fifteen  months.  Such 
amendments  have  been  allowed  after  the  lapse  of  a  much 
longer  period.  See  the  cases  cited  in  the  note  to  section  351 
of  Freeman  on   Executions.     "We   do  not  think  the  court 
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abused  the  discretion  with  which  it  is  invested  in  any  par- 
ticular. The  return  as  amended  relates  back  to  the  time 
when  the  original  return  was  made.  If,  as  it  now  stands,  the 
return  is  false,  the  plaintiff  can  maintain  an  action  against  the 
sheriff  on  this  ground.  It  is  said  that  the  evidence  was  not 
BuflBcient  to  justify  the  action  of  the  court;  but  we  cannot  in- 
terfere with  the  finding  for  this  reason.  Besides  this,  the 
abstract  does  not  contain  all  the  evidence  introduced  in  the 
district  court. 

4.  It  seems  to  be  assumed  by  counsel  that  the  sheriff  asked 
and  obtained  leave  to  amend  his  return,  so  as  to  show  that  ho 
had  surrendered  the  corn  to  the  execution  defendant,  on  the 
ground  that  it  was  exempt;  and  counsel  contend  that  it  was 
not  exempt  because  of  a  provision  in  the  lease  to  the  effect 
that  all  exemptions  were  waived.  It  will  be  observed  that 
leave  was  asked  to  amend  the  return,  so  as  to  show  the  dispo- 
sition made  of  the  corn,  and  the  motion  was  sustained;  but  the 
record  fails  to  show  what  amendment  was  in  fact  made.  It 
is  apparent,  therefore,  that  the  question  presented  is  not  be- 
fore us.  We  cannot  presume  error,  but  it  must  affirmatively 
appear.  Besides  this,  we  think  the  proper  time  to  present 
such  question  will  be  in  an  action  for  a  false  return,  if  the 
property  was  surrendered  as  exempt  when  it  was  not. 

AflSrmed.  

Shbbiff's  Bbtxtbn  ufon  Procisss  uat  be  Ahsxded:  RUter  v.  ScanneU, 
70  Am.  Dec.  775;  Kelly  v.  Oilman,  61  Id.  648.  So  held  as  to  return  on  attach^ 
ment,  in  Cody  v.  Quinn,  44  Am.  Dec.  75. 

Ebbob  must  Affibmatively  Appear  op  Recobd:  Childo  v.  McChuneyt 
89  Am.  Deo.  645;  note  to  Wheeler  v.  Winn,  91  Id.  196. 
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Obdeb  DiscHABonfo  Garnishee  on  Execction  is  not  a  Bab  to  an  action 
upon  the  judgment,  whereby  it  is  sought  to  reach  real  estate,  the  title 
to  which  is  in  the  garnishee,  to  whom  it  is  alleged  to  have  been  con- 
'  veyed  in  fraud  of  creditors.  A  garnishment  proceeding  under  the  Iowa 
Code,  sections  2986  and  2988,  is  entirely  distinct  from  and  does  not  in- 
volve  the  same  question  as  such  action  on  the  judgment,  nor  is  it  in- 
tended to  reach  real  estate,  or  to  warrant  a  money  judgment  for  its  yalue. 

Fbaudulent  Convetancb  —  Evidence. — Circumstances  may  show  that 
transaction  amounted  to  a  conveyance  in  fraud  of  creditors,  although 
Am.  St.  Rbp.,  Vol.  V.  —42 
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such  conclusion  is  against  the  positive  testimony  of  three  witnesses,  their 
Btories  being  unreasonable,  inconsistent  with  each  other,  and  self-contra- 
dictory. 

Shxritv's  Sale.  —  Creditor's  Right  to  Issue  Execution  against  Prop- 
erty OF  Judgment  Debtor  Terminates  at  Debtor's  Death,  and  in 
the  absence  of  any  order  re-establishing  that  right,  a  sale  and  deed  of 
such  property  under  the  execution  are  ineffectual  for  the  enforcement  of 
any  right  held  by  the  creditor  against  the  debtor. 

Fraudulent  Conveyance.  —  Junior  Judgment  Creditor  Takes  Prioritt 
OVER  THE  Senior  when  He  First  Institutes  Proceedings  to  recover 
property  which  the  debtor  has  fraudulently  conveyed  away. 

Judgment  Lien  on  Land  Terminates,  under  the  statute  of  Iowa  (Code, 
section  2882),  where  more  than  ten  years  have  elapsed  since  its  rendi- 
tion, and  where  no  steps  have  during  that  time  been  taken  to  preserve 
or  revive  such  lien.  A  junior  lien  placed  upon  the  land  after  the  expira- 
tion of  such  time  takes  precedence,  and  the  former  judgment  cannot  then 
be  revived  by  its  owner  so  as  to  stand  as  the  first  lien. 

Action  in  equity.  Judgment  for  plaintiffs,  appeal  by  de- 
fendants. Section  2986  of  the  code  of  Iowa  provides  that  "  a 
garnishee  may,  at  any  time  after  answer,  exonerate  himself 
from  further  responsibility  by  paying  over  to  the  sheriff  the 
amount  owing  by  him  to  the  defendant,  and  placing  at  the 
eheriff 's  disposal  the  property  of  the  defendant,  or  so  much  of 
said  debts  and  property  as  is  equal  to  the  value  of  the  prop- 
erty to  be  attached,  all  of  which  may  afterwards  be  treated  as 
though  attached  in  the  usual  manner."  Section  2988  relates 
to  judgment  in  said  process,  and  provides  that  if  "it  is  made 
to  appear  "  in  any  of  the  methods  provided  by  the  preceding 
Bections  of  the  code  relating  to  garnishment  "that  the  gar- 
nishee was  indebted  to  the  defendant  or  had  any  of  the  de- 
fendant's property  in  his  hands,  either  at  the  time  of  being 
Berved  with  the  garnishee  notice  aforesaid  or  at  any  time  sub- 
Bequent  thereto,  he  is  liable  to  the  plaintiff,  in  case  judgment 
is  finally  recovered  by  him,  to  the  full  amount  of  that  judg- 
ment, or  to  the  amount  of  such  indebtedness  and  of  the  prop- 
erty so  held  by  him,  and  a  conditional  judgment  shall  be 
entered  up  against  him  accordingly,  unless  he  prefers  paying 
or  delivering  the  same  to  the  sheriff  as  above  provided." 

Lake  and  Harmon,  for  the  appellants. 

C.  E.  Bronson  and  Charles  E.  Ransier,  for  the  appellee. 

Reed,  J.  On  the  eighth  day  of  November,  1876,  plaintiff 
recovered  a  judgment  against  James  and  Mary  E.  Maroney 
for  five  hundred  dollars,  and  one  against  James  Maroney 
alone  for  sixteen  hundred  dollars.      These  judgmenta  were 
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rendered  in  an  action  brought  by  plaintiff  for  the  recovery  of 
damages  caused  by  the  unlawful  sale  of  intoxicating  liquors 
to  her  husband.  The  petition  in  the  action  was  filed  on  the 
tenth  day  of  February,  1876,  and  the  original  notice  was 
Berved  on  James  Maroney  on  the  same  day,  and  on  Mary  E. 
Maroney  on  the  2d  of  May  following.  On  the  1st  of  March, 
1876,  the  Maroneys  conveyed  the  real  estate  in  question  to  de- 
fendant, Bridget  Ryan.  The  title  to  the  property  at  that  time 
was  in  Mary  E.  Maroney.  It  had  formerly  been  in  James 
Maroney,  but  he  had  conveyed  it,  on  the  4th  of  June,  1873,  to 
Anthony  McKerney,  and  Mary  E.  (who  was  his  wife)  joined 
in  the  conveyance.  On  the  16th  of  January,  1874,  McKerney 
conveyed  it  to  Mary  E.  Maroney,  who,  on  the  seventeenth  day 
of  April,  1875,  conveyed  it  to  Patrick  McKerney,  and  he,  on 
the  8th  of  June  following,  reconveyed  it  to  Mrs.  Maroney.  On 
the  29th  of  October,  1874,  a  judgment  was  rendered  in  the  dis- 
trict court  in  favor  of  the  defendant  Wallace  Francis  against 
James  and  Mary  E.  Maroney  for  $1,150,  and  the  property  was 
sold  on  execution  issued  on  that  judgment,  Francis  being  the 
purchaser,  and  he  subsequently  obtained  a  sheriff's  deed 
therefor.  The  sale  was  on  the  18th  of  November,  1882,  and 
the  deed  to  Francis  was  executed  on  the  20th  of  November, 
1883.  This  suit  was  instituted  on  the  9th  of  April,  1877,  but 
was  not  determined  in  the  circuit  court  until  December  6, 
1886. 

Mary  E.  Maroney  died  during  the  pendency  of  the  action, 
and  before  the  execution  was  issued  on  which  the  property 
was  sold  to  Francis.  After  this  suit  was  commenced,  plain- 
tiff caused  execution  to  be  issued  on  these  judgments,  on  which 
the  defendant  Bridget  Ryan  was  garnished.  She  appeared 
and  answered,  denying  that  she  was  in  any  manner  indebted 
to  either  of  the  Maroneys,  or  that  she  had  in  her  possession, 
or  under  her  control,  any  moneys,  property,  rights,  or  credits 
belonging  to  them.  She  was  examined  fully  touching  the 
conveyance  of  the  property  in  question  to  her,  and  the  con- 
sideration paid  by  her  for  it.  But  no  pleading  was  filed 
controverting  her  answer,  and  the  court  entered  an  order  dis- 
charging her  as  garnishee.  The  ground  upon  which  relief  is 
demanded  against  her  in  this  action  is,  that  the  property  in 
fact  belonged  to  James  Maroney,  and  the  conveyances  by 
which  the  title  to  it  was  vested  in  Mrs.  Maroney,  as  well  as 
that  by  which  it  was  conveyed  to  her,  were  without  consider- 
ation, and  were  all  made  for  the  fraudulent  purpose  of  cover- 
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ing  the  property  from  his  creditors.  In  addition  to  her  denial 
of  the  allegations  of  fraud,  she  pleaded  the  garnishment  pro- 
ceedings in  bar,  alleging  that  the  order  of  discharge  was  an 
adjudication  of  the  questions  involved. 

Francis  was  made  a  party  to  the  action  by  an  amendment 
to  the  petition  which  was  filed  in  January,  1885.  That  plead- 
ing alleged  the  rendition  of  the  judgment  in  his  favor,  the 
sale  of  the  property,  and  the  execution  of  the  sherifif's  deed  to 
him;  also  the  death  of  Mrs.  Maroney  before  the  issuance  of 
the  execution,  and  that  no  order  of  court  was  made  for  the 
sale  of  her  property  in  satisfaction  of  the  judgment  before 
the  writ  was  issued;  and  the  prayer  was  for  the  setting  aside 
of  the  sheriff's  deed,  and  for  general  relief.  The  decree  of 
the  circuit  court  adjudges  that  the  deeds  under  which  Mrs. 
Ryan  holds  the  title  to  the  property  are  fraudulent,  directs 
their  cancellation,  and  subjects  the  property  to  sale  in  satis- 
faction of  plaintiff's  judgments.  It  also  sets  aside  the  sher- 
iff's sale  and  deed  under  which  Francis  claims,  but  restores 
the  lien  of  his  judgment  upon  the  property. 

1.  As  to  the  matter  pleaded  in  bar  by  the  defendant  Ryan: 
the  order  of  the  court  discharging  her  as  garnishee  is  not  an 
adjudication  of  the  questions  here  involved.  All  that  can  be 
claimed  for  the  order  is,  that  it  determines  that  she  was  not 
indebted  to  the  Maroneys,  and  that  she  did  not  have  in  her 
possession  any  property  belonging  to  them  which  could  be 
reached  by  the  process  of  garnishment.  It  is  doubtful  whether 
in  any  case  real  estate  belonging  to  the  debtor,  the  title  to 
which  is  in  the  garnishee,  can  be  reached  by  that  process. 
The  general  rule  is,  that  it  cannot:  See  Wade  on  Attachment, 
sec.  407;  Drake  on  Attachment,  sec.  465.  Clearly  this  is  so 
where  the  property  has  been  conveyed  in  fraud  of  the  rights 
of  the  creditor.  The  garnishee  can  be  charged  only  in  case  it 
is  shown  that  he  is  indebted  to  the  defendant,  or  that  he  holds 
property  belonging  to  him:  Code,  sec.  2988.  But  in  that  case 
the  real  estate  does  not  belong  to  the  debtor.  The  fraudulent 
conveyance,  although  void  as  to  the  creditor,  divests  the 
grantor  of  all  interest  in  the  property.  The  grantee  is  charged 
with  no  trust  with  reference  to  it,  and  it  can  be  reached  in  his 
hands,  and  subjected  to  the  judgment  of  the  creditor's  claim 
only  in  a  proceeding  in  which  the  court  can,  by  proper  judg- 
ment, divest  him  of  the  title,  and  condemn  the  property  to  the 
satisfaction  of  the  judgment  against  the  debtor.  That  cannot 
ordinarily  be  done  in  a  garnishment  proceeding.    The  statute 
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(Code,  sec.  2988)  defines  the  extent  of  the  power  of  the  court 
in  the  rendition  of  judgment  against  the  garnishee.  It  may 
render  judgment  against  him  for  the  amount  of  his  indebted- 
ness to  the  defendant,  or  the  value  of  the  property  held  by  him. 
But  he  has  the  right  in  every  case  to  exonerate  himself  before 
judgment,  by  paying  the  money  to  the  sheriflF,  or  by  placing 
the  property  at  his  disposal:  Id.,  sec.  2986.  He  could  not  do 
the  latter  as  to  real  estate  the  title  to  whicb  is  in  him;  for 
Buch  property  is  at  the  disposal  of  the  sherifl"  only  when  the 
one  holding  the  title  is  divested  of  it,  and  that  can  be  done 
only  by  conveyance,  or  the  judgment  of  a  competent  court. 
He  clearly  cannot  convey  the  property  to  the  sheriff,  and  the 
provision  is  not  capable  of  any  interpretation  under  which  he 
•could  be  required  to  reconvey  it  to  the  grantor.  It  clearly  was 
not  the  intent  of  the  legislature  that  real  estate  so  held  should 
be  reached  by  that  process,  or  that  one  holding  the  title  to  it 
should  be  charged  in  the  proceeding  with  a  money  judgment 
for  its  value.  The  questions  involved  in  this  proceeding,  then, 
oould  not  have  been  adjudicated  in  that.  Nor  was  there  any 
attempt  to  litigate  them. 

2.  We  do  not  deem  it  necessary  to  set  out  the  evidence  as 
to  the  fraudulent  character  of  the  transfers.  It  is  suflScient 
to  say  that  it  clearly  sustains  the  finding  of  the  district  court 
on  that  question.  The  property  belonged  originally  to  James 
Maroney.  The  conveyances  by  which  the  title  became  vested 
in  his  wife  were  all  without  consideration,  and  were  made,  as 
we  are  satisfied,  for  the  purpose  of  covering  it  from  the  liabili- 
ties he  was  incurring  in  the  unlawful  business  in  which  he 
was  engaged.  The  conveyance  to  Mrs.  Ryan  was  made  soon 
after  plaintiff's  original  suit  was  instituted,  which  was  against 
both  James  Maroney  and  his  wife.  We  are  satisfied  that  it 
was  without  consideration,  and  was  made  for  the  purpose  of 
covering  the  property  from  any  judgment  which  might  be  ob- 
tained in  that  action.  This  conclusion  is  reached,  it  is  true, 
against  the  positive  testimony  of  both  the  Maroneys  and  Mrs. 
Ryan.  But  the  circumstances  of  the  transaction  satisfy  us 
that  that  was  the  real  character  of  the  transaction.  Their 
stories  are  unreasonable,  inconsistent  with  each  other,  and 
cself-contradictory,  and  the  ultimate  conclusion  which  they 
seek  to  establish  cannot  be  accepted. 

3.  We  come  now  to  the  questions  arising  on  the  appeal  of 
•defendant  Francis.  It  will  be  borne  in  mind  that  his  judg- 
ment is  against  both  James  and  Mary  E.  Marone}'',  and  that 
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the  title  to  the  land  was  in  Mary  E.  when  that  judgment  was 
rendered.  It  therefore,  as  against  her,  became  a  lien  upon 
the  property,  regardless  of  the  character  of  the  conveyances 
under  which  she  held  it;  and  when  the  conveyance  was  made 
to  Mrs.  Ryan,  she  took  the  property  subject  to  that  lien.  If 
Francis  had  proceeded  to  sell  it  during  the  lifetime  of  Mary 
E.  Maroney,  the  purchaser  would  probably  have  taken  it  dis- 
charged of  any  right  or  equity  in  the  plaintiff.  For,  as  the 
judgment  was  a  lien  against  her,  he  had  no  occasion  to  insti- 
tute any  proceedings  to  subject  it  to  his  judgment  as  the  prop- 
erty of  James  Maroney,  but  could  have  sold  it  as  her  property 
in  satisfaction  of  the  judgment.  If  he  had  taken  that  course, 
plaintiff's  only  remedy  would  probably  have  been  to  redeem 
from  the  sale.  But  he  did  not  take  that  course.  He  waited 
until  after  her  death,  and  then  issued  his  execution,  and  sold 
the  property.  But  his  right  to  issue  an  execution  against  her 
property  terminated  at  her  death :  Welch  v.  Battem^  47  Iowa, 
147;  and  in  the  absence  of  any  order  or  proceeding  re-estab- 
lishing his  right,  the  sale  and  deed  are  ineffectual  for  the 
enforcement  of  any  right  which  he  held  as  against  her.  So 
far  as  his  lien  as  against  her  is  concerned,  then,  his  condition 
was  not  changed  by  the  sale  and  deed.  But  his  right  to 
enforce  the  judgment  as  against  James  Maroney  continued. 
But,  treating  the  sale  as  a  sale  of  the  property  of  that  defend- 
ant, it  is,  as  against  plaintiff,  unavailing,  for  the  reason  that 
the  title  was  not  in  him.  Regarding  the  sale,  then,  as  having 
been  made  for  the  enforcement  of  the  judgment  against  James 
Maroney,  which  is  the  only  light  in  which  it  can  be  regarded, 
the  case  comes  within  the  settled  rule  that  when  a  junior 
judgment  creditor  first  institutes  proceedings  to  uncover  the 
property  which  the  debtor  has  fraudulently  conveyed  away, 
he  takes  priority  over  the  senior:  Bridgman  v.  McKissicJc,  15 
Iowa,  260;  Rowland  v.  Knox,  59  Id.  46.  The  judgment  set- 
ting aside  the  sheriff's  sale  and  deed  to  Francis  is  therefore 
correct. 

4.  Plaintiff  appealed  from  the  provision  of  the  judgment 
which  re-establishes  the  lien  of  the  Francis  judgment  against 
the  property.  She  does  not  object  to  the  establishment  of  the 
lien  as  against  the  other  defendants,  but  claims  that  it  should 
be  made  subordinate  to  her  lien.  And  we  think  the  claim 
must  be  allowed.  The  lien  of  that  judgment,  by  limitation  of 
statute,  terminated  before  the  rendition  of  the  judgment  in  this 
case,  more  than  ten  years  having  elapsed  since  its  rendition. 
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As  defendant  had  at  that  time  taken  no  steps  to  preserve  or 
revive  his  lien,  it  cannot  now  be  revived  as  against  plaintiff. 
The  judgment  will  be  modified  in  that  respect.  In  all  other 
respects  it  will  be  aflSrmed. 

Execution  Issued  aftek  Death  of  Jxtdgment  Debtok,  withoxjt  Aht 
Revival,  is  Void:  See  Elliot  v.  Knott,  74  Am.  Dec.  519;  Blanks  v.  Rector,  88 
Id.  780. 

Lien  of  Judgment  will  be  Lost  if  not  Revived  before  expiration  of 
statutory  period:  See  Isaac  v.  (Swi/?,  70  Am.  Dec.  698;  Lawson  v.  Jordan,  70 
Id.  596;  and  see  note  to  Trierson  v.  Harris,  04  Id.  ^2r-2iQ,  on  the  subject  of 
tdrefadaa  to  revive  judgments. 


Theleman  v.  Moeller. 

[73  Iowa,  108.1 

Euplotes  cannot  Recover  fob  Neoliqence  of  Co-emflgtes  engaged  in 
the  prosecution  of  a  common  business,  where  the  action  is  against  em- 
ployer. 

Who  abb  Fellow-servants  —  Question  of  Fact  for  Jurt. — Employee 
who  is  charged  with  no  other  duty  than  to  inspect  machinery,  in  the 
operation  of  which  injury  occurs,  is  not  a  fellow-servant  with  the  engi- 
neer. But  if  in  addition  to  its  care  and  inspection  the  employee  is  re- 
quired to  repair  the  machinery  when  broken  or  defective,  and  also  to  run 
the  engine  which  propels  it,  he  is  a  fellow-servant.  In  such  case  the 
issue  as  to  whether  the  engineer  was  a  fellow-servant,  when  the  evidence 
tended  to  show  that  his  negligence  caused  the  injury  complained  of, 
should  have  been  submitted  to  the  jury,  and  a  refusal  of  the  court  to  do 
this  constitutes  error. 

Heins  and  Hirschl,  for  the  appellant. 

Gannon  and  McOuirk,  for  the  appellee. 

Beck,  J.  The  petition  alleges  that  plaintiff  was  employed 
by  defendant  to  operate  a  machine  for  sawing,  and,  while  in 
the  discharge  of  the  duties  of  such  employment,  with  due 
care,  received  an  injury  causing  the  loss  of  a  hand;  that  the 
machine  was  negligently  constructed  and  defective,  and  "de- 
fendant did  not  exercise  due  and  reasonable  care  in  keeping 
it  in  proper  working  order."  Among  other  defenses,  the 
defendant  alleges  in  his  answer,  that  if  there  was  any  negli- 
gence causing  the  injury,  it  was  on  the  part  of  a  co-employee 
of  plaintiff  in  operating  the  machine,  for  which  defendant  is 
not,  under  the  law,  liable.  The  issue  presented  by  this  defense 
the  district  court  failed  to  state  to  the  jury,  and  gave  no  in- 
struction as  to  the  law  relating  thereto.  The  evidence  tends 
to  show  that  the  machinery  was  in  charge  of  an  employee  who 
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was  the  engineer  and  machinist  of  the  manufactory.  His 
duty  required  him  to  run  the  engine,  and  keep  the  saw  and 
attachments  and  other  machinery  in  proper  order,  and,  in 
case  any  of  the  machinery  was  broken  or  became  defective, 
to  repair  it.  The  evidence  tended  to  further  show  that  the 
injury  resulted  from  a  defective  and  worn-out  rope,  support- 
ing a  weight  intended  to  keep  the  saw  in  place,  which  broke, 
permitting  the  saw  to  fly  forward  and  strike  the  hand  of 
plaintiff. 

2.  It  is  the  rule  of  this  court  that  an  employee  cannot,  in 
an  action  against  his  employer,  recover  for  the  negligence  of  a 
co-employee  engaged  in  the  prosecution  of  a  common  business. 
But  this  rule  does  not  extend  to  an  employee  who  is  charged 
with  no  other  duty  than  to  inspect  the  machinery,  in  the  opera- 
tion of  which  the  injury  occurs:  Brann  v.  Chicago  etc.  Ry  Co.,  53 
Iowa,  595;  36  Am.  Rep.  243.  But  the  engineer,  it  will  be  seen 
from  the  statement  of  the  evidence  just  made,  was  not  confined 
by  his  duty  to  the  mere  inspection  of  the  machinery.  He  had 
it  in  charge,  was  required  to  see  that  it  was  in  good  condition, 
and  to  repair  it  when  broken  or  defective.  These  duties  were 
not  separated  from  the  operation  of  the  machinery.  The  en- 
gineer and  plaintiff  together  operated  it.  The  engine  furnished 
the  motive  power  propelling  the  saw,  which  did  the  work  of 
sawing, — the  very  purpose  for  which  both  engine  and  saw 
were  used.  The  saw  could  not  be  operated  without  the  en- 
gine. The  engineer  was  engaged  in  operating  the  saw.  He 
was  therefore  a  co-employee  of  plaintiff  in  the  common  busi- 
ness of  both.  It  was  not  competent  for  the  court  to  hold  that 
the  evidence  fails  to  establish  fagts  showing  the  relation  of 
engineer  and  plaintiff.  This  was  a  question  for  the  jury  which 
should  have  been  submitted  to  them  with  proper  instructions. 
But  the  district  court  withheld  the  issue  as  to  whether  the 
plaintiff  and  engineer  were  co-employees  from  the  jury.  This 
was  error,  for  which  the  judgment  must  be  reversed. 

Other  questions  in  the  case  need  not  be  considered. 

Reversed.  

Ekflotkk  cannot  Reooveb  for  Injury  Caused  by  Neoliqknot  of 
Oo-EUPLOYEE,  except  nnder  certain  circuinatances,  which  are  stated  in  Jone* 
T.  Old  Dominion  CoUon  Mills,  3  Am.  St.  Rep.  92,  and  note. 

Who  are  Fellow-servants :  See  Louisville  etc.  R.  R.  Co.  ▼.  Brooks's  Adm'xt 
4  Am.  St.  Rep.  135,  and  note  142,  and  Krogg  v.  Atlanta  etc.  R.  R.  Co.,  4  Id. 
79,  and  note  85,  holding  that  where  servants  are  not  co-equals,  one  exercis- 
ing snpervision  over  the  other,  that  they  are  not  fellow-servants  within  the 
rale  that  the  master  ia  not  responsible  for  the  negligence  of  a  fellow-servant. 


Oct.  1887.]  Abraham  v.  Davenport.  665 

Abraham  v.  Davenport. 

[73  Iowa,  1U.J 
*OBDINAEr  OfpICB  FURNITURE  OF  A  LaWTEB  13  EXEMPT  FROM  EXEOUTIOll, 

and  is  covered  by  section  3072  of  the  Iowa  Code,  which  provides  that 
the  proper  tools,  instruments,  etc.,  of  a  lawyer  shall  be  exempt,  and 
where  a  landlord's  attachment  is  issued  and  levied  upon  such  furniture 
it  should  be  discharged  on  motion. 

Appeal  by  defendant  from  order  of  court  overruling  motioa 
to  discharge  landlord's  attachment  issued  and  levied  upoa 
office  furniture. 

John  0.  Malcolm,  for  the  appellant. 
Gleason  and  Haskell,  for  the  appellee. 

Adams,  C.  J.  The  defendant  showed,  in  support  of  his  mo- 
tion, that  he  is  the  head  of  a  family,  and  is  an  attorney  at  law, 
and  engaged  in  the  practice;  that  the  property  was  in  use  by 
him  as  such  attorney,  and  necessary  to  enable  him  to  carry  on 
his  law  business,  and  was  purchased  before  the  debt  sued  on 
was  contracted. 

Under  section  3072  of  the  Code,  the  proper  tools,  instru- 
ments, and  books  of  a  lawyer,  if  the  head  of  a  family,  are 
exempt  from  execution.  The  question  presented  is  as  to 
whether  the  ordinary  office  furniture  of  a  lawyer  necessary 
to  enable  him  to  carry  on  his  business  can,  within  the  mean- 
ing of  the  statute,  be  deemed  his  instruments.  We  observe, 
for  instance,  that  one  of  the  articles  attached  is  the  defend- 
ant's office  table.  Strictly  speaking,  perhaps  a  table  is  not  an 
instrument.  Its  general  use  is  such  that  the  word  "  instru- 
ment "  seems  inapplicable.  But  it  should  be  borne  in  mind 
that  a  lawyer's  table  is  used  specifically  in  his  employment; 
it  is  one  of  the  things  which  he  employs  as  a  means  in  the 
accomplishment  of  his  work.  The  fact  that  a  table,  in  its 
general  use,  is  not  an  instrument,  is  not  important.  It  ap- 
pears quite  diflferent  when  it  is  adopted  specifically  as  a  means 
in  an  employment.  It  then  fulfills  all  the  essential  ideas  of 
an  instrument,  and  that  unquestionably  is  the  important  con- 
sideration. It  is  the  policy  of  the  law  that  every  man  who 
is  the  head  of  a  family  shall  be  allowed,  as  far  as  possible, 
to  follow  his  chosen  vocation.  It  is  better  ordinarily,  we  pre- 
sume, even  for  the  creditor,  that  the  debtor  should  not  be  de- 
prived of  the  instruments  of  his  vocation,  and  so  turned  aside 
to  something  for  which  he  is  unprepared,  and  which  conse- 
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quently  would  be  less  remunerative.  It  is  true  that  not  every- 
thing with  which  the  head  of  a  family  earns  his  living  is 
exempt  to  him.  Machinery  is  not  exempt.  It  is  proper  that 
the  exemption  should  be  more  limited.  The  creditor's  rights 
must  be  considered  as  well  as  the  debtor's.  But  the  value  to 
a  lawyer  of  the  ordinary  oflBce  furniture  which  he  uses  in  doing 
his  work  is  so  much  greater  than  it  can  be  to  his  creditors, 
that  we  think  it  comes  within  the  spirit  of  the  exemption  stat- 
ute, and  that  the  court  erred  in  not  sustaining  the  defendant's 
motion  for  a  discharge  of  the  attachment. 
Reversed.  

ExEMPnoN  07  "Tools  xst>  Iuflements,"  what  articles  are  within:  Se« 
note  to  KiBntm  v.  Demming,  21  Am.  Dec.  545-553. 


Tayloe  County  v.  King. 

[73  Iowa,  153.] 
OflTOlAL  Bonds.  —  Where  a  bond  is  delivered  to  third  persons,  who  after- 
wards deliver  it  to  the  obligee,  and  such  bond  is  not  deposited  as  an 
escrow,  it  cannot  be  avoided  by  the  sureties  upon  the  ground  that  they 
signed  the  bond  upon  the  condition  that  it  should  not  be  delivered 
unless  it  should  be  executed  by  other  persons,  who  did  not  execute  it, 
and  that  the  ownership  of  more  property  should  be  qualified  to,  which 
was  not  done,  when  it  appears  that  ihe  obligee  had  no  notice  of  such 
conditions,  and  there  is  nothing  in  the  bond  or  the  manner  of  its  execu- 
tion  to  put  him  on  inquiry,  and  also  that  he  has  been  induced  upon  the 
faith  of  such  bond  to  act  to  his  own  prejudice;  nor  is  there  enough  in 
the  fact  that  it  did  not  appear  on  the  face  of  the  bond  that  the  sureties 
had  qualified  to  the  ownership  of  sufficient  property  to  afford  any  war« 
rant  for  the  inference  that  the  agreement  alleged  had  been  made,  nor  is 
the  bond  invalid  on  that  account:  Iowa  Code,  sec.  688. 

Action  upon  bond  given  to  the  plaintiff  county  to  recover 
for  claimed  default  made  by  the  treasurer  of  the  county. 
Appeal  by  defendant  sureties  from  verdict  and  judgment  for 
the  plaintiff. 

Q.  B.  Haddockj  J.  L.  Brown,  and  Charles  Thomas,  for  the 
appellants. 

L.  Evans,  W.  W.  Morsman,  and  J.  P.  Flick,  for  the  appellee. 

Adams,  C.  J.  The  appellant  sureties  claim  that  the  bond 
has  no  validity  as  to  them,  because,  as  they  allege,  the  bond 
was  signed  with  conditions,  and  not  to  be  delivered  until  the 
conditions  should  be  performed;  the  conditions  being  that 
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the  signatures  of  other  persons  should  be  obtained,  and  that 
the  persons  signing  the  bond  should  qualify  as  the  owners  of 
property  amounting  in  the  aggregate  to  sixty-five  thousand 
dollars,  which  was  not  done.  It  appears,  we  think,  from  the 
evidence,  that  the  appellant  sureties,  after  signing  the  bond, 
left  it  with  one  Johnson  and  one  Dunlavey;  that  the  under- 
standing between  them  and  Johnson  and  Dunlavey  was,  that 
it  was  to  be  delivered  only  after  the  conditions  above  men- 
tioned had  been  performed;  that  the  principal  in  the  bond, 
however,  procured  the  bond  from  them  in  violation  of  the 
understanding,  and  presented  it  to  the  board  of  supervisors, 
who  approved  it;  that  they  did  so,  however,  without  knowl- 
edge of  the  conditions,  and  without  knowledge  that  the  same 
had  ever  been  deposited  with  Johnson  and  Dunlavey  for  any 
purpose. 

It  is  conceded  by  the  appellants  that,  if  they  had  deliv- 
ered the  bond  to  the  principal  with  the  same  understanding, 
his  delivery  would  be  a  good  delivery,  and  the  appellants 
would  be  precluded  from  setting  up  the  fact  that  the  bond 
was  signed  with  conditions,  unless  they  could  show  that  the 
supervisors  had  knowledge  of  the  conditions,  or  were  put  upon 
inquiry  in  respect  to  them.  The  law,  indeed,  is  well  settled, 
at  least  in  this  state,  that  in  such  case  the  sureties  would  be 
deemed  to  have  clothed  the  principal  with  apparent  power  to 
deliver  the  bond:  Carroll  County  v.  Buggies,  69  Iowa,  275. 
But  it  is  said  that  the  case  is  difiFerent  where  the  sureties  took 
the  precaution  to  put  the  bond  into  the  hands  of  a  third  per- 
son. To  this,  however,  we  have  to  say  that  it  appears  to  us 
that  Johnson  and  Dunlavey  were  the  agents  solely  of  the 
sureties,  and  if  the  bond  was  delivered  in  violation  of  the 
conditions  upon  which  the  sureties  signed  it,  it  was  the  fault 
of  their  own  agents.  The  sureties  selected  untrustworthy  per- 
Bons,  and  the  loss  should  not  fall  upon  the  county,  who  had 
had  nothing  to  do  with  these  persons. 

If  the  supervisors  had  received  the  bond  from  Johnson  and 
Dunlavey,  it  may  be  that  they  would  have  been  charged  with 
the  duty  of  discovering  what  their  powers  were.  But  they  re- 
ceived the  bond  from  the  very  person  who  might  be  expected 
to  deliver  it,  and  who  had  the  apparent  power  to  deliver  it. 
If  we  should  sustain  the  appellants  in  their  defense,  no  such 
bond  could  be  safely  accepted  by  a  board  of  supervisors, 
though  presented  by  the  principal,  until  they  had  brought  all 
the  sureties  before  them,  and  ascertained  from  them  upon 
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■what  conditions,  if  any,  they  had  signed  the  bond;  and  if 
upon  any,  whether  they  had  been  performed. 

In  Carroll  County  v.  Ruggles,  above  cited,  this  court  said 
that  the  board  of  supervisors  should  not  be  required  to  compel 
the  attendance  of  the  sureties  to  oflQcial  bonds  to  ascertain 
whether  their  names  were  affixed  with  conditions;  that  they 
do  not,  indeed,  have  the  power  to  compel  their  attendance; 
and  that,  the  time  and  place  being  fixed  by  law  for  the  ap- 
proval of  such  bonds,  the  board  ought  not  to  be  expected  to 
travel  over  the  county  to  seek  out  and  interview  the  sureties 
upon  the  subject  of  their  obligations. 

The  appellants  rely  upon  Daniels  v.  Gower,  54  Iowa,  319. 
That  was  an  action  upon  a  non-negotiable  promissory  note, 
which  had  been  deposited  by  the  surety  with  a  third  person, 
and  which  afterwards  was  obtained  by  the  principal,  and  de- 
livered by  him  in  contravention  of  the  terms  imposed  by  the 
Burety.  It  was  held  that  the  surety  was  not  bound.  But  this 
court,  as  is  seen  in  Carroll  County  v.  Ruggles,  supra,  does  not 
regard  the  ruling  in  Daniels  v.  Gower,  supra,  as  applicable  to  a 
case  like  the  present,  arising  upon  an  official  bond  whose  ac- 
ceptance and  approval  involve  the  discharge  of  an  official 
duty  at  a  fixed  time  and  place.  Besides,  it  is  proper  to  say 
that  the  ruling  in  Daniels  v.  Gower,  supra,  was*  based  in  part 
upon  the  supposed  authority  of  Pepper  v.  State,  22  Ind.  399; 
85  Am.  Dec.  430.  But  the  latter  case  was  not,  in  fact,  an  au- 
thority, because  it  had  been  overruled  in  State  v.  Pepper,  31 
Id.  76  (87),  which  fact  was  not  brought  to  the  attention  of 
this  court.  While  the  ruling  in  Daniels  v.  Gower,  supra,  is 
not  without  support,  its  correctness,  in  view  of  all  the  decisions 
bearing  on  the  question,  and  of  the  principle  involved,  may  be 
doubted. 

In  this  connection,  we  ought  to  notice  another  case  especially 
relied  upon  by  the  appellants,  and  that  is  Smith  v.  South  Royalton 
Bank,  32  Vt.  341;  76  Am.  Dec.  179.  In  that  case,  a  bond  and 
mortgage  had  been  deposited  with  one  Rolfe,  to  be  delivered 
when  certain  conditions  were  performed.  A  delivery  having 
been  made  without  the  performance  of  the  conditions,  it  was 
held  that  the  delivery  was  not  valid.  But  the  court  in  that 
case  regarded  the  deposit  with  Rolfe  of  such  a  character  that  the 
instruments  became  escrows.  Besides,  it  appears  that  when 
the  instruments  were  delivered,  it  was  known  that  they  came 
from  Rolfe's  hands,  who  was  a  special  agent;  and  it  was  held 
that,  that  fact  being  understood  by  the  parties,  the  party  to 
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whom  the  delivery  was  made  should  have  inquired  in  regard 
to  the  extent  of  his  powers. 

The  bond  sued  on  is  not,  in  our  opinion,  to  be  deemed  an 
escrow,  in  the  proper  sense  of  the  word.  It  was  deposited  with 
a  third  person  by  the  obligors  alone,  and  not  by  any  agree- 
ment between  them  and  the  obligee.  Nor  did  the  plaintiff 
have  any  knowledge  of  the  special  agents,  Johnson  and  Dun- 
lavey;  and  there  was  nothing,  so  far  as  we  can  see,  to  put  the 
board  upon  inquiry  in  respect  to  the  obligation  of  the  sureties. 
The  correct  rule  seems  to  be  expressed  in  State  v.  Peck,  53  Me. 
284.  The  court  said:  "A  bond  perfect  upon  its  face,  appar- 
ently duly  executed  by  all  whose  names  appear  therein,  pur- 
porting to  be  signed,  sealed,  and  delivered  by  the  several 
obligors,  and  actually  delivered  by  the  principal  without 
stipulation,  reservation,  or  condition,  cannot  be  avoided  by 
the  sureties  upon  the  ground  that  they  signed  it  upon  the 
condition  that  it  should  not  be  delivered  unless  it  should  be 
executed  by  other  persons  who  did  not  execute  it,  when  it  ap- 
pears that  the  obligee  had  no  notice  of  such  condition,  and 
nothing  to  put  him  upon  inquiry  as  to  the  manner  of  its  exe- 
cution; and  also  that  he  has  been  induced,  upon  the  faith  of 
Buch  bond,  to  act  to  his  own  prejudice."  See  also,  in  this 
connection,  Dair  v.  United  States,  16  Wall,  1;  Deardorff  v. 
Foresman,  24  Ind.  481;  Nash  v.  Fugate,  24  Gratt.  202  (208); 
18  Am.  Rep.  640;  Chicago  v.  Gage,  95  111.  593. 

One  position  of  the  appellants  remains  to  be  noticed.  They 
claim  that  there  was  enough  upon  the  face  of  the  bond  in  suit 
to  put  the  supervisors  upon  inquiry.  The  fact  appears  to  be 
that  the  bond  did  not  comply  with  the  law,  in  that  it  did  not 
appear  that  the  sureties  had  qualified  to  the  ownership  of 
BuflBcient  property.  It  may  be  added  that  some  of  the  aflQda- 
vits  for  the  qualification  of  sureties  had  been  partially  pre- 
pared, but  not  executed.  It  is  said  that  the  board  should 
have  seen  that  the  bond  was  not  as  the  appellants  expected  it 
would  be  when  it  should  be  delivered.  The  bond,  however, 
was  not  invalid  by  reason  of  its  non-compliance  with  the  law: 
Code,  sec.  688.  It  may  be  that  there  was  enough  upon  the 
face  of  the  transaction  to  lead  the  board  to  the  inference  that 
the  sureties  expected  that  the  aggregate  amount  of  property  to 
the  ownership  of  which  the  sureties  would  qualify  would  be 
larger  than  it  was,  or  that  the  bond  would  not  be  accepted. 
But  there  was  nothing  in  this,  we  think,  to  lead  to  the  infer- 
ence tiiat  they  had  agreed  that  the  bond  should  not  be  deliv- 
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ered  until  others  had  signed  it,  and  the  ownership  of  more 
property  had  been  qualified  to.  Indeed,  the  stronger  the  ex- 
pectation which  the  sureties  might  have  entertained  that  the 
bond  would  not  be  accepted  as  it  was,  the  less  necessity  would 
there  seem  to  them  to  be  for  an  agreement  in  respect  to  its 
delivery.  Unless  the  board  had  reason  to  infer  something 
more  than  a  mere  expectation  on  the  part  of  the  sureties,  it 
was  not,  we  think,  put  upon  inquiry. 

In  our  opinion,  the  judgment  must  be  aflSrmed. 


Bond  Signed  on  Condition  that  Other  Persons  should  Sign,  but 
delivered  by  principal  without  the  latter  signatures,  has  been  held  to  bo 
valid  if  the  obligee  had  no  notice  of  such  condition:  Carroll  Co.  v.  Buggies,  58 
Am.  Rep.  223;  School  Trustees  v.  Sheik,  59  Id.  830;  but  the  fact  that  more 
names  appear  in  the  body  of  the  bond  than  are  signed  to  it  appears  to  have 
been  regarded  as  notice:  See  Peppery.  State,  85  Am.  Dec.  430,  and  note; 
Ward  V.  Chum,  98  Id.  749. 


National  State  Bank  op  Burlington  v,  Morse, 
Wilson,  &  Co. 

[73  Iowa,  174.] 
Deuvebt  of  Mortgage  cannot  Take  Place  ween  tee  Mortgagee  HAa 
No  Knowledge  tbereof;  and  if  a  mortgage  is  filed  for  record  without 
his  knowledge,  it  must  be  held  subordinate  to  attachments  subsequently 
levied;  and  an  acceptance  of  the  mortgages  by  the  mortgagees  subse* 
qnent  to  the  attachment  levy  does  not  relate  back  to  the  original  filing 
BO  as  to  make  the  mortgage  lien  attach  as  paramount. 

Action  to  obtain  decree  that  certain  attachment  levies  were 
paramount  as  liens  over  certain  chattel  mortgages  held  by  de- 
fendants.    Decree  for  plaintiff.     Appeal  by  defendants. 

John  C.  PoweTf  Newman  and  Blake,  George  H.  Lane,  C.  Mar- 
hie,  T.  B.  Snyder,  John  Greiner,  H.  F.  Rohde,  Thomas  Hedge, 
and  Theodore  Guelich,  for  the  appellants. 

Hall  and  Huston,  and  P.  Henry  Smyth  and  Son,  for  the  ap- 
pellee. 

Adams,  C.  J.  The  defenlants  Boesch  and  Son  were  doing 
business  as  merchants  in  the  city  of  Burlington.  They  had 
become  largely  indebted  to  the  plaintiff,  and  to  a  considerable 
number  of  personal  friends  for  money  borrowed  to  enable  them 
to  carry  on  their  business.  They  had  also  become  indebted  to 
▼arious  persons  for  goods  purchased.    About  the  15th  of  May, 
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1885,  they  decided  to  execute  chattel  mortgages  upon  their 
stock  to  their  personal  friends.  In  this  they  were  actuated  in 
part,  no  doubt,  by  motives  of  friendship,  but  in  part  also,  we 
think,  by  the  hope  of  being  able  to  hinder  and  delay  the  plain- 
tiff and  their  commercial  creditors.  Mortgages  were  accord- 
ingly drawn  and  filed  for  record.  The  next  day  the  plaintiff 
caused  a  writ  of  attachment  to  be  levied  upon  the  stock.  Sev- 
eral of  the  commercial  creditors  also  brought  actions,  and 
levied  upon  the  stock.  It  is  contended  by  the  plaintiff  and 
the  commercial  creditors  who  acquired  liens,  that  no  one  of  the 
chattel  mortgages  was  delivered  until  after  the  other  liens  had 
attached.  The  fact  is,  that  while  the  mortgages  were  executed 
and  filed  for  record  before  any  of  the  other  liens  attached,  the 
mortgagees  had  no  knowledge  at  that  time  of  the  execution 
and  filing  of  the  mortgages,  nor  does  it  appear  that  they  were 
executed  and  filed  in  accordance  with  a  previous  agreement. 
The  delivery,  then,  did  not  take  place  until  the  mortgagees 
had  knowledge  of  the  execution  of  the  mortgages  and  signified 
their  acceptance  thereof.  On  this  point  the  evidence  shows 
clearly  enough  that  some  of  the  mortgagees,  before  any  at- 
tachment was  levied,  were  informed  by  the  mortgagors  of  the 
execution  and  filing  of  the  mortgages,  and  that  they  replied 
that  that  was  all  right,  or  used  words  to  that  effect.  This,  it 
may  be  conceded,  was  sufficient  to  show  acceptance,  but  for 
one  fact,  which  remains  to  be  stated.  The  mortgages  were 
not  executed  to  secure  the  indebtedness  as  it  stood,  all  of 
which  had  matured,  but  new  notes  were  drawn,  to  run  for  a 
year,  and  the  mortgages  purported  to  secure  these  notes.  The 
notes,  however,  thus  drawn,  were  not  delivered,  nor  were  the 
mortgagees  informed  of  the  fact  that  they  differed  from  the  old 
notes  in  that  by  their  terms  an  extension  of  time  was  provided 
for.  This  provision  was  a  material  one.  The  makers  of  the 
notes  were  insolvent,  and  the  security  offered  consisted  of 
nothing  but  mortgages  upon  stock  of  goods,  which  would  de- 
preciate if  not  sold;  and  no  provision  was  made  for  a  sale  un- 
less the  mortgagors  should  attempt  to  dispose  of  the  goods  or 
remove  them  out  of  the  county.  It  is  doubtful,  to  say  the 
least,  whether  the  mortgagees  would  have  accepted  the  secu- 
rity if  they  had  been  informed  of  the  provision  for  an  exten- 
sion. But  it  is  not  important  to  inquire  as  to  what  they 
'would  have  done.  It  is  enough  to  know  that  the  transaction 
involved  a  material  provision  of  which  they  were  not  informed. 
The  minds  of  the  parties  did  not  meet.    No  person  can  be  said 
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to  agree  to  that  of  which  he  is  ignorant.  It  is  true  that  these 
creditors  have  now  accepted  the  security,  notwithstanding 
the  extension  involved.  But  circumstances  have  changed. 
Attachments  have  been  levied,  and  they  are  glad  to  accept 
what  they  can  get. 

The  important  fact  is,  that  we  cannot  find  what  in  law 
amounts  to  an  acceptance  prior  to  the  attachments.  There 
are  no  preponderating  equities  in  favor  of  either  party.  It  is 
a  mere  question  of  legal  right.  The  mortgagees  contend  that, 
inasmuch  as  the  mortgages  have  been  now  accepted,  the  lien 
of  the  mortgages  attached  from  the  date  of  filing,  and  it  is  to 
be  considered  paramount  to  all  attachments  which  have  been 
made  since  filing.  But  in  our  opinion,  the  lien  of  the  mort- 
gages cannot  be  held  to  have  attached  until  there  was  a  deliv- 
ery, and  that  did  not  take  place  until  there  was  an  accept- 
ance: Day  V.  Griffith,  15  Iowa,  104;  Cobb  v.  Chase^  54  Id.  253. 

We  think  the  decree  must  be  affirmed. 


Registration  of  Deed  bt  Gilantob  is  Merely  Prdia  Facie  Evibenob 
OF  Delivery,  which  may  be  explained  or  rebutted  by  testimony:  Wellbom 
V.  Weaver,  63  Am.  Dec.  235.  Assent  or  acceptance  of  grantee  is  necessary 
to  valid  delivery:  Hoffman  v.  MackaU,  64  Id.  637;  Weber  v.  Chritten,  2  Am. 
St.  Rep.  68. 


Haekness  V,  Western  Union  Telegraph  Co. 

[73  lOWA,  190.] 

LiABiLrrY  OF  Telegraph  Company  for  Negligence  —  Agency.  —  Undis- 
closed Principal  may  IScb  in  his  own  name  on  contract  made  by 
agent,  and  is  entitled  to  all  its  advantages  and  benefits.  The  fact  that 
a  telegraph  company  only  contracted  with  the  agent  in  sending  a  tele- 
gram, and  had  no  knowledge  that  the  plaintiff  was  in  fact  principal,  is 
immaterial,  except  that  it  might  set  np  as  a  defense  any  matters  which 
occurred  prior  to  disclosure  of  the  principal  which  would  constitute  a 
defense  in  a  suit  by  the  agent. 

Negligence  in  Delivering  Telegram.  —  Burden  of  Proof  is  upon  tele- 
graph company  to  explain  delay  in  not  delivering  message  until  three 
days  after  its  agent  receives  same;  and  where  no  excuse  is  offered  for 
the  delay,  the  court  is  justified  in  finding  that  the  company  was  negli- 
gent. 

While  Telegraph  Company  may  Restrict  its  Liability,  It  cannot 
Contract  against  its  own  negligence  in  failing  to  transmit  and  deliver 
messages,  nor  limit  a  recovery  for  damages  thereby  mstsinxl, 

W.  F.  Thummelf  for  the  appellant 

F.  P.  Oreenleej  for  the  appellee. 
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Seevers,  J.  The  material  facts  are  that  the  plaintiff  is  a 
resident  of  the  state  of  Iowa,  and  had  a  suit  pending  in  the 
state  of  Nebraska,  which  it  was  expected  would  be  reached 
for  trial  on  the  thirtieth  day  of  October,  1884.  W.  C.  Sloan, 
one  of  the  plaintiff's  attorneys,  was  a  resident  of  the  state  of 
Nebraska,  and  A.  M.  Walters  was  also  her  attorney,  who,  how- 
ever, was  a  resident  of  the  state  of  Iowa.  Both  said  attorneys 
were  expected  to  take  part  in  the  trial  of  the  suit.  The  plain- 
tiff intended  to  start  from  her  home  in  Iowa  with  her  wit- 
nesses and  attorney  on  the  morning  of  the  29th  of  October,  so 
that  she  could  be  present  when  the  case  was  called  for  trial  on 
the  following  day.  During  the  night  of  the  27th  of  October 
a  message  was  delivered  to  the  defendant  in  these  words: — 
*'Fairmount,  Neb.,  October  5,  1884. 

"To  A.  M.  Walters,  Villisca,  Iowa:  Do  not  come  till 
November  5th.     Court  adjourned  till  then. 

"W.  C.  Sloan." 

Such  message  was  a  half-rate  or  night  message,  and  Sloan 
paid  the  defendant  forty  cents  for  transmitting  the  same.  The 
message  was  received  at  Villisca,  October  28th,  about  one 
o'clock,  A.  M.,  at  which  place  Walters  resided,  but  was  not 
delivered  to  him  until  October  31st.  Plaintiff  started  to  Ne- 
braska on  October  29th,  with  her  witnesses  and  attorneys,  and 
thereby  incurred  expenses,  which  she  paid,  and  this  action  is 
brought  to  recover  the  same  of  the  defendant,  who  had  no 
knowledge  for  what  purpose  the  message  was  sent,  other  than 
is  disclosed  on  its  face.  Nor  had  the  defendant  any  knowl- 
edge that  Sloan  was  acting  for  the  plaintiff,  or  that  she  had 
a  suit  pending  in  Nebraska.  The  contract  was  made  with 
Sloan,  and  is  attached  to  the  message,  the  material  portion  of 
which  is  as  follows: — 

"(Form  No.  45.) 

*'The  Western  Union  Telegraph  Company. 
*'■  Night  Message. 

"The  business  of  telegraphing  is  subject  to  errors  and  delays 
arising  from  causes  which  cannot  at  all  times  be  guarded 
against,  including  sometimes  negligence  of  servants  and 
agents  whom  it  is  necessary  to  employ.  Errors  and  delays 
may  be  prevented  by  repetition,  for  which,  during  the  day, 
half-price  extra  is  charged  in  addition  to  the  full  tariff  rates. 
The  Western  Union  Telegraph  Company  will  receive  mes- 
eages,  to  be  sent  without  repetition,  during  the  night,  for 
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delivery  not  earlier  than  the  morning  of  the  next  ensuing 
business  day,  at  reduced  rates,  but  in  no  case  for  less  than 
twenty-five  cents  toll  for  a  single  message,  and  upon  the  ex- 
press condition  that  the  sender  will  agree  that  he  will  not 
claim  damage  for  errors  or  delays,  or  for  non-delivery  of  such 
messages  happening  from  any  cause,  beyond  a  sum  equal  to 
ten  times  the  amount  paid  for  transmission;  and  that  no 
claim  for  damages  shall  be  valid  unless  presented  in  writing 
within  thirty  days  after  sending  the  message." 

1.  It  is  objected  that  the  court  erred  in  rendering  judgment 
for  the  plaintiff,  because  the  message  was  neither  sent  by  nor 
to  her,  and  no  contract  was  made  with  her.  The  court  was 
justified  in  finding  that  both  Sloan  and  Walters  were  the 
agents  and  attorneys  of  the  plaintiff,  and  that  the  telegram 
was  sent  by  one  of  them,  and  received  by  the  other,  for  the 
use  and  benefit  of  the  plaintiff.  Therefore  she  may  well  be 
said  to  be  an  undisclosed  principal,  and  in  such  case  we  un- 
derstand the  rule  to  be  that  such  principal,  as  the  "  ultimate 
party  in  interest,  is  entitled,  against  third  persons,  to  all 
advantages  and  benefits  of  such  acts  and  contracts  of  his 
agents,"  and  the  principal  may  sue  in  his  own  name  on  the 
contract:  Story  on  Agency,  sec.  418;  National  Life  Ins.  Co.  v. 
AUen,  116  Mass.  398;  Gage  v.  Stimson,  26  Minn.  64.  The  fact 
that  the  defendant  had  no  knowledge  that  the  plaintiff  was  in 
fact  principal,  and  that  the  telegram  was  sent  for  her  use  and 
benefit,  is  immaterial,  except  that  it  may  be  true  that  the 
defendant  may  set  up  as  a  defense  any  matters  that  would 
constitute  a  defense  if  the  suit  was  brought  in  the  name  of  the 
agent,  which  occurred  prior  to  the  disclosure  of  the  principal. 

2.  It  is  insisted  that  the  court  erred  in  finding  that  the  de- 
fendant was  negligent  in  failing  to  deliver  the  telegram  earlier 
than  it  did.  It  will  be  observed  that  the  telegram  was  received 
by  the  agent  of  the  defendant  at  Villisca,  Iowa,  on  the  morn- 
ing of  the  28th  of  October,  and  that  it  was  not  delivered  until 
the  thirty-first  day  of  that  month.  The  court  was  justified  in 
finding  that  defendant  was  negligent,  because  no  excuse  what- 
ever for  the  failure  to  deliver  the  telegram  on  the  twenty-eighth 
day  of  October  is  given.  The  delay  was  such  as  to  cast  on  the 
defendant  the  burden  of  explaining  the  cause  of  the  delay. 

3.  It  is  insisted  that  the  contract  limits  the  liability  of  the 
defendant,  and  that  the  recovery  cannot  exceed  such  limit.  It 
has  been  held  that  it  is  competent  for  a  telegraph  company  to 
restrict  its  liability,  as  was  done  in  this  case,  but  that  it  cannot 
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contract  against  its  own  negligence  in  failing  to  transmit  and 
deliver  the  message:  Sweatland  v.  Elinois  etc.  Tel.  Co.,  27  Iowa, 
433;  Manville  v.  Western  Union  Tel.  Co.,  37  Id.  214;  18  Am. 
Rep.  8.  But  it  is  urged  that  the  contract  was  made  with  Sloan, 
and  that  he  can  only  recover  the  amount  stipulated  in  the  con- 
tract, for  the  reason  that  the  money  expended  by  him  was  the 
amount  paid  for  the  message,  and  that  this  is  the  extent  of 
the  plaintiff's  recovery,  for  the  reason  that  she  is  an  undis- 
closed principal,  and  not  known  in  the  transaction.  We  do 
not  concur  in  this  proposition,  but  think  that,  as  the  telegram 
was  sent  and  received  for  the  benefit  and  use  of  the  plaintiff, 
she  may  recover  such  damages  as  she  has  sustained,  subject 
only  to  any  payments  in  liquidation  of  damages  made  by  the 
defendant  to  Sloan  prior  to  the  time  defendant  had  knowledge 
that  the  telegram  was  sent  for  the  use  of  the  plaintiff,  and  that 
she  was  the  principal  in  the  transaction. 

4.  It  is  further  insisted  that  the  plaintiff  recovered  $24.52 
more  than  in  any  event  she  was  entitled  to.  We  deem  it  suffi- 
cient to  say  that  we  cannot  concur  in  this  proposition. 

Affirmed.  

Undisclosed  Principal  may  Sub  upon  Agent's  Contbaot  in  his  Owk 
Name:  See  Buiz  v.  Norton,  60  Am.  Dec.  618. 

Burden  op  Proof  in  Action  for  Breach  op  Contract  to  Deliveb 
Message  by  Telegraph:  See  United  Staiei,  Tel.  Co.  v.  Oildersleeve,  96  Am. 
Dec.  518,  and  note  528,  where  it  is  held  that  the  burden  is  on  the  plaintiff 
to  establish  negligence. 

While  Telegraph  Company  may  Restrict  its  Liability,  it  cannot  con- 
tract against  its  own  negligence:  See  Smith  v.  Western  Union  Tel.  Co.,  4  Am. 
St.  Bep.  126,  and  note  134. 


Miller  v.  Chambers. 

17S  Iowa,  236.J 
Bight  to  Act  as  Partner  is  Extinguished  by  renouncing  the  partner, 
ship  and  opposing  it.  A  party  who  bo  repudiates  his  contract  of  part- 
nership has  no  interest  or  right  to  share  in  a  judgment  obtained  by  the 
other  partner,  especially  where  he  actively  assists  the  party  against 
whom  the  recovery  was  had  in  opposing  the  claim. 

C  C.  Nourae  and  J.  M.  St.  John,  for  the  plaintiff. 
Parson  and  Perry,  for  the  defendant. 

Beck,  J.      1.    The  petition  alleges  that  defendant  orally 
agreed  to  become  a  partner  with  plaintiff  in  the  business  of 
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securing  privileges  for  mining  coal,  prospecting  for  coal,  and 
taking  leases  of  coal  lands;  and  subsequently  the  terms  of 
the  agreement  were  stated  by  defendant,  in  a  letter  to  plain- 
tiff, which  need  not  be  particularly  stated  here.  It  is  alleged 
that  business  under  this  agreement  was  prosecuted,  and  cer- 
tain privileges  and  options  for  mining  were  secured,  and  labor 
and  money  expended  and  debts  incurred.  A  privilege  to 
prospect  upon  lands  owned  by  T.  E.  Brown  was  secured,  and 
the  parties  entered  thereon,  and  expended  money  and  labor 
in  prospecting.  Brown,  claiming  that  the  plaintiff  and  de- 
fendants had  abandoned  the  work,  and  surrendered  all  rights 
acquired  from  him,  took  possession  of  the  land,  and  denied 
the  parties  the  right  to  enter  thereon  and  prosecute  the  busi- 
ness of  prospecting.  Thereupon  defendant,  in  his  own  name, 
brought  a  suit  against  Brown  to  recover  damages  for  his 
wrongful  acts  in  preventing  Chambers  from  sinking  a  shaft 
upon  the  land  of  Brown,  and  recovered  a  judgment  for  three 
thousand  six  hundred  dollars  in  the  action.  Plaintiff  alleges 
that  this  judgment  is  of  the  assets  of  the  copartnership  exist- 
ing between  him  and  defendant,  which  is  denied  by  defendant, 
who  refuses  to  account  therefor  as  partnership  assets.  The 
plaintiff  asks  that  this  judgment  be  regarded  as  partnership 
assets,  and  that  an  account  be  taken  of  the  partnership  prop- 
erty and  debts,  and  a  decree  be  entered  providing  for  the  pay- 
ment of  such  sums  as  may  be  found  due  him.  The  defendant 
denies  the  allegations  of  the  petition. 

The  district  court  found  the  existence  of  the  copartnership, 
and  by  decree  settled  the  same,  awarding  to  plaintiff  $682.75. 
Both  parties  appeal,  the  plaintiff  complaining  of  certain  allow- 
ances made  in  the  settlement  as  stated  in  the  decree,  and  the 
defendant  denying  plaintiff's  right  to  recover  any  sum. 

2.  Many  questions  and  points  are  discussed  by  the  parties. 
We  find  it  unnecessary  to  notice  more  than  one,  the  deter- 
mination of  which,  in  view  of  the  conclusion  we  reach,  is 
decisive  of  the  case.  Plaintiff,  as  we  have  shown  in  the  state- 
ment of  the  allegations  of  the  petition,  bases  his  claim  to 
recover  upon  the  ground  that  the  matters  for  which  defend- 
ant recovered  the  judgment  against  Brown  belonged  to  the 
partnership.  The  evidence,  it  must  be  admitted,  shows  that 
they,  under  a  mutual  agreement,  were  to  be  equally  inter- 
ested in  the  leases  and  options  acquired  from  Brown,  and 
were  to  share  in  the  expenses  of  prospecting  for  coal.  It  was 
agreed  that  they,  with  others,  should  form  a  joint  company 
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to  mine  the  coal,  in  which  plaintiff  and  defendant  were  to 
have  equal  interests.  The  leases  and  prospecting  were  all  in 
contemplation  of  such  an  organization,  and  no  mining  was  to 
be  done  by  them  individually,  or  as  copartners.  The  evidence 
clearly  shows  that,  for  reasons  into  which  we  need  not  inquire, 
there  was  a  disagreement  between  plaintiff  and  defendant, 
and  between  Brown  and  defendant.  Defendant  went  to  Ohio, 
where  he  lived,  intending  to  return  and  prosecute  the  business 
connected  with  prospecting  and  mining.  Plaintiff,  it  appears, 
after  defendant  left,  continued  to  prospect.  He  and  Brown, 
uniting  with  others,  formed  a  joint-stock  company,  and  pro- 
ceeded to  sink  shafts,  and  do  other  work  preparatory  to  min- 
ing. They  used  the  prospecting  done  by  plaintiff  under  the 
agreement  with  defendant,  taking  possession  of  the  land  leased 
by  Brown.  All  this  was  done  for  the  corporation  formed  by 
plaintiff  and  Brown  and  their  associates,  defendant  having  no 
part  therein.  Defendant  returned  from  Ohio,  and  proceeded 
to  assert  his  rights.  He  found  plaintiff  prosecuting  the  work 
for  the  new  corporation.  He  was  chosen  by  that  corporation 
its  superintendent.  He  denied  defendant's  rights,  and  when 
defendant  went  upon  the  ground,  ordered  him  away,  and  took 
steps  to  cause  him  to  leave.  Defendant  then  instituted  the 
Buit  against  Brown,  the  judgment  rendered  therein  being  the 
particular  property  which  plaintiff  seeks  to  reach  in  this  ac- 
tion. In  that  suit  plaintiff  was  active  in  opposing  defendant's 
claim  and  in  resisting  recovery.  He  declares  in  his  testimony 
that  "it  was  an  unrighteous  act  for  Chambers  to  sue  Brown"; 
and  that  he  did  everything  he  could  to  prevent  Chambers 
recovering  a  judgment  against  Brown.  There  is  no  conflict 
in  the  testimony  showing  that  plaintiff  abandoned  his  connec- 
tion with  defendant,  joined  Brown  in  an  enterprise  which  took 
from  Chambers  all  rights,  interest,  and  property  which  he  had 
or  could  acquire  under  the  agreement  between  him  and  plain- 
tiff, and  aided  to  the  extent  of  his  ability  in  defeating  recov- 
ery by  Chambers.  His  course  was  that  of  undisguised  and 
active  hostility  to  the  very  partnership  under  which  he  claims 
to  recover  in  this  suit. 

A  partner,  by  renouncing  a  partnership  and  opposing  it,  will 
be  considered  as  having  repudiated  his  contract  with  his  part- 
ners, and  will  become  as  to  them  a  stranger.  He  can  no  longer 
set  up  and  enforce  against  them  the  contract  which  he  by  his 
acts  denies.  The  law  will  regard  him  as  he  regards  himself 
by  his  acts,  not  as  a  partner,  but  a  stranger  to   those  with 
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whom  he  was  formerly  associated.  This  doctrine  is  based 
upon  the  plainest  principles  of  equity  and  justice.  It  is  ap- 
plied by  the  United  States  supreme  court  to  a  case  not  unlike 
the  one  before  us.  In  that  case  the  plaintiflf's  testator  was  a 
partner  with  two  others  in  the  practice  of  law.  The  partner- 
ship was  engaged  in  prosecuting  a  claim.  The  testator  quar- 
reled with  the  claimant  Lamar,  and  withdrew  from  the  case, 
and  denounced  the  claim  as  fraudulent  to  one  of  the  judges 
privately.  The  other  partners  prosecuted  the  claim,  and  re- 
covered. The  plaintiff,  as  the  representative  of  the  recalcitrant 
partner,  sought  in  the  action  to  recover  a  share  of  the  fees. 
The  court,  in  recognizing  the  doctrine  we  have  stated,  used  this 
language:  "If,  then,  by  abandoning  the  case,  and  denouncing 
it  as  fraudulent,  he  lost  all  the  right  which  he  had  against 
Lamar,  how  can  he  claim  from  his  copartners  any  of  the  com- 
pensation obtained  for  conducting  the  case,  after  his  abandon- 
ment, to  final  success  ?  His  action  was  a  breach  of  his  duty 
to  those  partners,  as  well  as  of  his  obligation  to  Lamar.  By 
the  agreement  of  copartnership  he  had  undertaken  to  share  in 
the  labor  and  to  promote  the  common  interests  of  the  firm, 
and  that  was  the  foundation  of  his  right  to  share  in  its  earn- 
ings. It  may  be  that  mere  neglect  of  his  duty  would  not  have 
extinguished  that  right;  but  a  repudiation  of  his  obligation, 
refusing  to  act  as  a  partner,  or  to  perform  the  functions  of  a 
partner,  is  quite  a  different  thing.  It  may  well  be  considered 
as  a  repudiation  of  the  partnership.  It  was  said  in  Wilson  v. 
Johnstone,  L.  R.  16  Eq.  606:  *  He  who  acts  so  as  to  treat  the 
articles  as  a  nullity,  as  it  regards  his  own  obligations,  cannot 
complain  if  they  are  so  treated  for  all  purposes.'  It  may  there- 
fore very  justly  be  held  that  by  his  action  Hughes  became  a 
stranger  to  the  case,  and  repudiated  any  relation  he  had  pre- 
viously held  to  it  as  a  partner  in  the  firm.  The  partnership 
ceased  as  respects  that  claim." 

Under  this  doctrine,  the  law  requires  us  to  hold  that  plain- 
tiff cannot  be  regarded  as  a  partner  of  defendant,  and  there- 
fore cannot  recover  in  this  action.  This  view  of  the  case 
disposes  of  both  appeals.  Plaintiff  can  recover  nothing; 
therefore  we  need  not  inquire  into  the  correctness  of  the 
court's  findings  as  to  the  amount  of  the  recovery.  The  case 
will  be  affirmed,  on  plaintiff's  appeal.  Plaintiff's  petition 
will  be  dismissed,  and  a  decree  to  that  effect  will  bo  entered 
in  this  court. 

Reversed  on  defendant's  appeal.  Aflirmed  on  plaintiff's 
appeal. 
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Paetner  cannot  Relieve  Himself  from  Liabilitt  as  Such  by  retiring 
from  partnership  without  consent  of  his  copartner:  Winston  v.  Taylor,  75 
Am.  Dec.  112.  But  a  partner,  by  repudiating  the  relationship,  may  be 
estopped  from  afterwards  setting  it  up  aa  against  hia  copartners:  Wilson  t. 
Johnstone^  L.  R.  16  Eq.  606. 


State  v.  Kendall. 

173  Iowa.  265.] 
To  Render  One  Guilty  of  Assault  with  Intent  to  Cobikit  Rape, 
THERE  MUST  BE  EVIDENCE  of  an  intent  to  use  whatever  amount  of  force 
was  necessary  to  overcome  resistance  and  accomplish  the  purpose.  It 
is  not  enough  that  defendant  desired  to  have  sexual  intercourse  with  the 
prosecutrix,  and  that  he  committed  a  technical  assault  npon  her  person 
^hile  urging  his  solicitations. 

L.  O.  and  L.  A.  Palmer,  for  the  appellant. 

A.  J.  Baker,  attorney-general,  for  the  state. 

Reed,  J.  The  prosecutrix  at  the  time  of  the  transaction 
in  question  was  ahout  eighteen  years  old.  The  members 
of  the  family  with  whom  she  lived  were  away  from  home, 
and  she  was  alone  at  the  house.  The  defendant  was  an  ac- 
quaintance of  the  prosecutrix,  and  a  married  man.  He  went 
to  the  house  for  a  legitimate  object,  but  finding  her  there 
alone,  he  entered  into  conversation  with  her.  After  talking 
to  her  for  some  time,  he  asked  her  to  let  him  kiss  her,  but  she 
answered  that  she  was  not  in  the  habit  of  kissing  married 
men.  At  that  time  the  parties  were  outside  of  the  house,  but 
she  immediately  went  into  the  house,  and  he  followed  her. 
He  then  seized  her,  and  sitting  down  on  the  stairs,  he  drew 
her  upon  his  lap.  She  remonstrated  with  him,  but  he  assured 
her  that  he  did  not  intend  to  injure  her,  and  that  he  only 
wanted  to  talk  to  her.  While  he  held  her  on  his  lap  he 
placed  one  of  his  hands  upon  her  bosom  outside  of  her  cloth- 
ing, but  she  pushed  his  hand  away.  He  then  attempted  to 
put  his  hand  under  her  clothing,  when  she  cried  out,  and 
broke  away  from  him,  and  ran  out  of  the  house.  He  also 
went  out,  and  a  further  conversation  took  place  between  them, 
in  which  he  told  her  that  different  young  men  in  the  neigh- 
borhood had  told  him  that  any  man  could  do  as  he  pleased 
with  her,  and  offered  to  give  her  five  dollars  if  she  would  sub- 
mit to  him.  She  answered  that  he  ought  to  go  ofi"  and  shoot 
himself,  and  that  he  ought  to  be  ashamed  to  talk  to  her  in 
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that  manner.  He  did  not  ofler  her  any  other  violence  than 
as  stated  above,  and  the  verdict  of  guilty  was  found  upon  the 
evidence  of  the  facts  as  we  have  detailed  it. 

In  our  opinion,  the  verdict  is  not  supported  by  the  evidence. 
It  is  clear  enough  that  defendant  desired  to  have  sexual  in- 
tercourse with  the  prosecutrix,  and  it  is  probably  true,  also, 
that  he  committed  a  technical  assault  upon  her  person  while 
urging  his  solicitations;  but  to  render  him  guilty  of  the  crime 
of  assault  with  intent  to  commit  rape,  he  must  have  intended 
to  use  whatever  amount  of  force  was  necessary  to  overcome 
her  resistance  and  accomplish  his  purpose:  State  v.  Hagerman, 
47  Iowa,  151.  There  was  clearly  no  evidence  of  such  inten- 
tion. In  its  facts  the  case  is  no  stronger  than  State  v.  Canada, 
68  Iowa,  397. 

Reversed.  

One  is  Gxtiltt  of  Assattlt  to  Commit  Rape  if  he  lays  hold  of  a  woman 
with  the  intention  of  having  sexual  intercourse  with  her  against  her  will: 
StaU  V.  HourUgan,  78  Am.  Dec  609;  State  v.  Cross,  79  Id.  519,  and  note  624. 


Peden   v.   Chicago,    Eook  Island,   and   Paoifio 
Eailway  Company. 

[73  Iowa,  828.] 

Railroad. — Whether  Provision  in  Deed  is  Condition  Subseqttent  or 
A  Covenant  depends  upon  intent  of  parties,  and  such  provision  will, 
if  there  is  any  reasonable  doubt  as  to  what  was  intended,  be  held  to  bo 
the  latter. 

Conditions  Subsequent  are  not  Favored  in  Law,  and  are  Always 
Strictly  Construed,  since  they  tend  to  destroy  estates.  Therefore  a 
deed  to  a  railroad  compaay  of  a  right  of  way,  which  contains,  as  a  part 
of  the  consideration,  the  provision  that  "  the  water  ....  be  made  to 
run  "  in  a  certain  place,  will  be  construed  to  be  a  covenant  attached  to 
the  land. 

Railroad  —  Who  may  Bkinq  Action  for  Breach  of  Covenant  as  to 
Watercourse.  —  Where  railroad  company  erects  as  a  permanent  struc- 
ture upon  land,  of  which  it  holds  only  the  right  of  way,  a  culvert  which 
diverts  a  watercourse,  in  breach  of  a  covenant  running  with  the  land, 
the  damages  are  original.  The  right  of  recovery  therefor  arises  at  once, 
and  accrues  in  favor  of  the  one  who  owned  the  premises  at  the  time;  and 
a  conveyance  of  the  fee  after  such  breach  does  not  operate  as  an  assign* 
ment  of  the  right  of  action  to  the  grantee. 

One  Joseph  Peden,  on  March  15,  1871,  conveyed  to  the 
Chicago  and  Southwestern  Railroad  Company  a  right  of  way 
over  land  owned  by  him  at  that  time,  upon  which  land  the 
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company  constructed  a  railroad.  A  consideration  of  one  dol- 
lar was  named  in  the  deed;  and  it  also  provided  that  "the 
water  on  the  southeast  side  of  the  road  he  made  to  run  on 
eame  side  of  road,  instead  of  through  the  cattle-guards."  The 
company  so  constructed  this  part  of  its  road  that  the  surface 
water  collected  and  ran  on  the  southeast  side  of  the  track  to 
a  creek,  except  on  occasions  when  there  was  a  heavy  rain-fall, 
at  which  times  it  ran  over  the  track  and  upon  the  lands  on  the 
opposite  side.  The  road  was  sold  to  the  defendant  in  1875, 
and  was  thereafter  operated  by  it.  Joseph  Peden  deeded  the 
land  to  James  M.  Peden,  the  plaintiff,  in  1878.  After  the  sale 
of  the  railroad  to  the  defendant,  but  before  the  land  was  con- 
veyed to  the  plaintiff,  a  wooden  culvert  was  constructed  and 
a  cattle-guard  opened,  so  that  the  water  was  afforded  a  pas- 
sage-way, through  which  it  flowed  upon  and  over  the  plain- 
tiff's land,  instead  of  being  confined  to  the  southeast  side  of 
the  track,  thereby  causing  the  alleged  injury  to  the  plaintiff's 
land  and  growing  crops,  to  recover  damages  for  which  this 
action  was  brought.  It  further  appeared  that,  after  the  sale 
of  the  land  to  the  plaintiff,  the  defendant  built  a  stone  cul- 
vert, much  larger  than,  and  in  place  of,  the  wooden  culvert. 
From  a  verdict  and  judgment  for  the  plaintiff  the  defendant 
appealed. 

Thomas  S.  Wright  and  S.  S.  Carruthers,  for  the  appellant. 

Paine  and  Eichelberger,  for  the  appellee. 

Reed,  J.  1.  Appellant  claims  that  the  provision  in  the 
deed  is  a  condition  subsequent,  and  being  a  condition  in  deed 
and  not  in  law,  the  right  to  take  advantage  of  the  breach 
rests  alone  with  him  who  created  it,  and  the  estate  to  which 
it  attaches.  But  the  district  court  ruled  that  the  provision  is 
an  independent  covenant.  This  ruling  is  correct.  As  condi- 
tions subsequent  tend  to  destroy  estates,  they  are  not  favored 
in  law.  They  are  always  strictly  construed.  And  if  it  is  rea- 
sonably doubtful  whether  a  provision  in  the  conveyance  was 
intended  as  a  condition  subsequent  or  a  covenant,  the  breach 
of  which  may  be  compensated  in  damages,  it  will  be  held  to 
be  the  latter.  But  looking  at  the  language  of  the  present 
jirovision,  and  the  objects  which  the  parties  had  in  view  in 
'  the  whole  transaction,  wo  think  there  is  no  doubt  that  it  was 
intended  as  a  covenant,  rather  than  a  condition  attached  to 
the  estate.  There  is  nothing  in  the  language  made  use  of 
which  indicates  that  it  was  the  intention  that  the  estate  con- 
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veyed  should  revert  on  the  failure  of  the  grantee  to  do  the 
thing  stipulated  for;  nor  was  there  anything  in  the  circum- 
etances  of  the  transaction  indicating  that  such  was  their  in- 
tention. The  railroad  company  sought  to  acquire  the  land 
for  use  in  connection  with  other  lands,  as  a  right  of  way  for  a 
line  of  railroad  hundreds  of  miles  in  length,  and  the  grantor 
conveyed  it  to  them  for  that  purpose. 

The  thing  stipulated  for  was  to  be  done  after  the  road  should 
be  constructed.  But  when  that  was  done,  the  land  conveyed 
by  the  grant  became  a  part  of  the  road,  and  its  forfeiture 
would  involve  a  material  change  in  the  line  of  the  road, 
which  could  only  be  accomplished  by  a  great  expenditure  of 
money.  Surely  the  parties  had  no  such  result  in  view  when 
they  inserted  the  provision  in  the  deed.  The  provision  is 
very  different  in  its  terms  from  the  one  involved  in  Close  v. 
Burlington  etc.  K'y  Co.,  64  Iowa,  149.  In  that  case,  the  con- 
veyance was  of  a  strip  of  ground  to  be  used  for  depot  purposes, 
and  the  deed  recited  that  it  was  made  in  consideration  of  one 
dollar  and  the  permanent  location  of  a  depot  on  the  ground. 
We  held  that  this  was  not  a  promissory  undertaking  by  the 
grantee  to  maintain  a  depot  on  the  ground  for  all  time,  but 
was  a  condition  of  the  grant,  for  the  breach  of  which  the  rem- 
edy of  the  grantor  was  to  declare  a  forfeiture.  In  that  case, 
by  the  language  made  use  of,  the  grant  is  upon  the  conditions 
named.  The  land  was  conveyed  for  depot  purposes,  and  upon 
condition  that  it  should  be  so  used.  But  in  this,  the  stipula- 
tion is  as  to  a  matter  independent  of  the  grant,  and  of  the  use 
to  which  the  land  was  to  be  devoted. 

2.  The  district  court  also  ruled  that  the  covenant  is  attached 
to  the  land,  and  that  defendant  is  responsible  for  such  injuries 
as  are  the  consequence  of  its  own  acts  in  violation  of  the  agree- 
ment. The  covenant  is  an  agreement  by  the  covenantor  that 
it  will,  for  all  time,  maintain  its  railroad  and  appurtenances 
on  the  land  in  such  condition  that  the  surface  waters  accu- 
mulating on  one  side  shall  be  prevented  from  passing  over 
onto  the  land  on  the  opposite  side.  It  concerns,  then,  both  the 
land  conveyed  by  the  deed  and  that  retained  by  Peden,  and  it 
formed  part  of  the  consideration  for  which  the  lands  were 
parted  with.  Mr.  Washburn  states  the  rule  on  the  subject  es- 
tablished by  the  authorities  in  the  following  language:  "  Such 
covenants,  and  such  only,  run  with  the  land,  as  concern  the 
land  itself,  in  whosesoever  hands  it  may  be,  and  form  part  of 
the  consideration  for  which  the  land,  or  some  interest  in  it,  is 
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parted  with,  between  the  covenantor  and  the  covenantee": 
2  Washburn  on  Real  Property,  298. 

3.  The  district  court  gave  the  following  instruction:  "  If  you 
find  that  the  culvert  was  intended  to  be  and  become  a  permanent 
part  of  the  road-bed,  then  you  are  instructed  that  a  right  of  ac- 
tion accrued  to  Joseph  Peden  while  he  was  the  owner  of  the  land, 
if  his  land  was  injured  by  reason  of  water  flowing  through  said 
culvert,  at  the  time  he  suffered  the  first  injury;  and  in  such  ac- 
tion he  would  be  entitled  to  recover  for  all  the  damages  he  would 
sustain  in  the  future,  and  he  could  maintain  but  the  one  action. 
But  he  would  not  be  under  any  legal  obligation  to  commence 
Buch  action  at  once.  The  law  would  give  him  five  years  from 
the  first  injury  in  which  to  commence  it,  if  he  should  own  the 
property  for  that  time.  If  you  find  that  Joseph  Peden  con- 
veyed the  land  to  the  plaintiff  before  the  five  years  expired, 
then  the  plaintiff  would  have  any  balance  of  the  five  years 
remaining  in  which  to  commence  an  action  for  any  damages 
he  sustained  after  the  land  became  his,  but  his  right  to  com- 
mence an  action  would  expire  with  the  expiration  of  the  five 
years.  As  it  is  admitted  that  this  action  was  not  commenced 
within  five  years  from  the  time  said  culvert  was  put  in,  you 
are  instructed  that  plaintiff  is  not  now  entitled  to  recover  any- 
thing for  any  damages  he  may  have  sustained  by  reason  of 
water  flowing  through  said  first-constructed  culvert,  if  you  find 
that  said  culvert  was  a  permanent  part  of  said  road-bed." 

It  appears  to  us  that  this  instruction  announces  two  propo- 
eitions  that  are  in  conflict.  By  the  last  clause  the  jury  were 
told  that  if  the  culvert  originally  constructed  was  a  permanent 
part  of  the  road-bed,  plaintiff  could  not  recover,  for  the  reason 
that  the  action  was  not  commenced  within  five  years  after  it 
was  put  in.  In  the  preceding  part  of  the  instruction  they 
were  told  that  if  it  was  a  permanent  part  of  the  road-bed,  then 
a  right  of  action  accrued  to  his  grantor  when  the  first  injury 
occurred  for  all  the  damages  which  he  would  sustain  in  the 
future,  in  consequence  of  its  construction,  and  that  he  could 
commence  his  action  at  any  time  within  five  years  if  he  con- 
tinued to  own  the  land;  but  that,  if  plaintiff  purchased  the 
land  before  the  expiration  of  five  years  after  its  construction, 
he  could  maintain  an  action  for  the  recovery  of  such  damages 
as  he  sustained  after  his  purchase,  provided  he  brought  the 
same  before  the  expiration  of  the  five  years.  Standing  alone, 
this  latter  proposition  is,  that  plaintiff  may  recover  for  injuries 
to  the  land  after  his  purchase,  if  he  brought  his  action  before 
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the  expiration  of  the  five  years,  even  though  the  culvert  was  a 
permanent  part  of  the  road-bed.  But  this  is  clearly  in  conflict 
with  the  last  proposition  in  the  instruction.  It  is  also  clearly 
erroneous.  If  the  culvert  was  a  permanent  structure,  the  dam- 
ages are  original.  The  right  of  recovery  for  all  damages  which 
may  occur  to  the  premises  arose  at  once:  Powers  v.  City  of 
Council  Bluffs,  45  Iowa,  652;  24  Am.  Rep.  792;  Stodghill  v. 
Chicago  etc.  Ry  Co.,  53  Id.  341.  And  the  right  accrued  in 
favor  of  the  one  who  owned  the  premises  at  the  time,  and 
the  conveyance  of  the  property  to  plaintifif  did  not  operate  as 
an  assignment  to  him  of  the  right  of  action. 

It  is  insisted  that  the  court  erred  in  submitting  to  the  jury 
the  question  whether  the  culvert  as  at  first  constructed  was  a 
permanent  part  of  the  road-bed.  But  that  clearly  is  a  question 
of  fact.  As  we  reverse  the  judgment  on  the  ground  pointed 
out,  we  will  not  now  consider  the  question  whether  the  verdict 
of  the  jury  is  sustained  by  the  evidence. 

Reversed. 


C0NDITI0N3    StTBSEQtTENT    AKK    NOT  FaVORED    IN    LaW:   Rawaon  V.  School 

Distnct,  83  Am.  Dec.  670,  and  note;  and  deed  will  not  be  construed  aa  cre- 
ating an  estate  upon  such  condition,  except  when  the  terms  of  the  grant  will 
admit  of  no  other  reasonable  construction:  Haley  v.  Umatilla  County,  3  Am, 
St.  Rep.  142,  Eind  notej  Emerson  v.  Simpson,  82  Am.  Dec.  168,  and  note.  For 
instances  of  deeds  held  to  create  estates  upon  condition  subsequent,  see  note 
to  Farnham  v.  T/iompson,  57  Am.  Rep.  63-68. 

Damages  for  Injuries  Arising  from  Construoting  and  Maintaikino 
A  Railroad  in  an  Improper  or  Inadequate  Mankkb:  See  Ohio  etc  E'y 
Co.  V.  Wachter,  ante,  p.  532,  and  note  637. 


MoArthue  V,  Home  Life  Association. 

[78  Iowa,  886.] 

Lm  Insurance  Company  is  Estopped  from  Denting  Authoritt  of  rra 
Agent,  where  it  issues  a  policy  of  assurance  upon  an  application  pro- 
cured by  him,  and  receives  from  the  assured,  up  to  the  time  of  his  de- 
cease, all  the  dues  and  assessments,  payable  to  the  company  under  tlie 
policy. 

Fbaud  of  Life  Insurance  Agent  Binds  Company,  and  He  Acts  wituin 
Scope  of  his  Authority,  where,  having  been  duly  authorized  as  agent 
to  fill  up  application,  he  fraudulently  and  falsely  misstates  material  facta 
therein  and  in  the  medical  certificate,  and  also  makes  material  alterations 
in  the  policy  itself,  of  which  acts  neither  the  assured  nor  the  company 
have  any  knowledge. 
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Newman  and  BlaJce,  for  the  appellant. 
Antrobus  and  McArthur,  for  the  appellee. 

Seevers,  J.  The  trial  was  to  the  court,  and  the  following 
are  the  facts  found  by  the  court:  "That  on  the  seventh  day  of 
June,  1882,  one  George  W.  Hair,  claiming  to  act  as  agent  for 
the  defendant,  applied  to  decedent,  A.  Wooline,  to  take  out  a 
policy  of  insurance  on  his  life  in  defendant  company;  that 
said  Hair,  through  B.  A.  Bailey  &  Co.,  district  agents  of 
defendant's  company,  forwarded  the  application  to  the  de- 
fendant, with  his  name  indorsed  as  agent  thereon;  that  on 
the  twelfth  day  of  June,  1882,  defendant  issued  a  policy  to 
decedent  on  said  application  for  the  sum  of  three  thousand 
dollars,  by  the  terms  of  which  defendant  undertook  and 
agreed,  upon  proper  proof  of  his  death,  to  assess  each  member 
of  class  B,  in  which  he  was  insured  according  to  the  policy 
held  by  each  in  division  B,  then  in  force,  and  to  piay  over 
the  amount  so  collected,  less  cost  of  collection,  to  the  legal 
heirs  of  the  assured,  which  policy  was  delivered  to  decedent 
by  the  duly  authorized  agent  of  defendant;  that  decedent  paid 
all  his  dues  and  assessments  on  said  policy,  according  to  its 
terms,  up  to  February  16,  1885,  on  which  day  he  died;  that 
in  April,  1885,  proofs  of  his  death  were  filed  with  the  defend- 
ant in  regular  form,  and  thereupon  the  defendant  made  an 
assessment  as  stipulated  in  the  policy,  and  realized  there- 
from the  sum  of  $455.50,  which  was  all  they  were  able  to  col- 
lect on  said  assessment,  which  it  now  holds  subject  to  the 
decision  of  this  court;  that  the  application  upon  which  the  pol- 
icy was  issued  was  filled  up  by  said  Hair;  that  said  decedent, 
in  reply  to  the  question  as  to  the  date  of  his  birth,  stated  that 
he  was  born  on  the  twenty-fifth  day  of  December,  1816;  but  that 
said  Hair  falsely  stated  it  in  said  application  as  December  25, 
1846,  but,  in  reading  the  answer  to  decedent,  read  it  as  De- 
cember 25,  1816;  that  decedent  had  no  knowledge  that  the 
date  of  his  birth  was  falsely  stated  in  said  application;  that 
the  policy  issued  to  decedent  stated  that  his  age  was  thirty- 
six;  that  said  policy  was  changed  by  said  Hair  after  it  was 
received  by  him,  and  before  he  delivered  it  to  decedent,  so  as 
to  represent  his  age  as  sixty-six,  of  which  change  decedent 
had  no  knowledge;  that  the  pretended  examination  of  the 
applicant  by  a  physician,  and  indorsement  on  the  application, 
was  forged  by  said  Hair  without  decedent's  knowledge,  and 
that  in  fact  no  physician's  examination  was  ever  made;  the 
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defendant  had  no  knowledge  of  the  false  statement  of  the 
age  of  the  applicant,  or  of  the  forging  of  the  physician's 
certificate,  or  of  the  change  of  the  age  on  the  policy,  until 
after  the  death  of  the  assured;  that  the  true  age  of  the  de- 
cedent appeared  in  the  proof  of  death,  which  was  received 
before  the  assessments  were  made;  that  under  the  rule  of 
defendant  company  no  policy  was  to  be  issued  to  any  person 
over  sixty  years  of  age;  that  sometimes  applications  taken  by 
said  Hair  were  sent  by  him  directly  to  the  company,  and  that 
policies  were  sometimes  sent  by  the  company  directly  to  him 
for  delivery,  but  that  this  particular  policy  was  sent  to  Hair 
through  B.  A.  Bailey  &  Co.,  district  agents  of  defendant,  by 
whom  Hair  was  employed  to  take  applications  for  policies.  I 
further  find  that  the  assessments  made  under  the  policy  were 
made  upon  the  basis  of  the  age  of  thirty-six,  which  was  only 
one  half  the  assessment  due  upon  policies  issued  to  parties 
over  fifty-six,  the  amount  in  the  first  case  being  one  dollar, 
and  upon  the  second  two  dollars.  I  find  that  the  policies 
"Contain  the  following  provision,  it  being  the  only  one  relating 
to  the  authority  of  the  agent,  and  there  is  no  other  evidence  as 
to  the  authority  of  the  agent  Hair,  except  such  as  is  found  by 
the  court  in  said  clause  of  the  policies.  The  said  clause  reads 
as  follows:  'No.  7.  The  authority  of  the  agent  ends  with  send- 
ing in  the  application  and  delivering  the  policy,  and  he  has 
no  authority  to  collect  assessments  or  annual  dues;  nor  has 
the  agent  any  authority  to  waive  forfeiture,  or  change  in  any 
way  whatever  any  of  the  conditions,  provisions,  or  stipulations 
of  this  policy;  and  nothing  shall  be  intended  or  deemed  a 
waiver  or  a  forfeiture  or  a  change  of  the  terms  and  conditions 
of  this  policy,  on  the  part  of  the  association,  unless  indorsed 
by  the  president  or  secretary  thereon.'  " 

1.  Was  Hair  the  defendant's  agent?  The  court  found  that 
he  claimed  to  be  acting  in  that  capacity,  and  that  he  for- 
warded the  application  upon  which  the  policy  issued  to  the 
plaintiff  through  Bailey  &  Co.,  and  that  Hair's  name  was  in- 
dorsed upon  such  application  as  agent.  The  defendant  knew, 
when  it  accepted  the  application  and  issued  the  policy,  that 
Hair,  claiming  to  act  as  its  agent,  had  procured  the  applica- 
tion, and  the  defendant  thereafter  received  from  the  assured 
all  of  the  dues  and  assessments  due  the  company,  according 
to  the  terms  of  the  policy,  for  the  period  of  nearly  three  years. 
Having  received  and  enjoyed  all  the  benefits  of  Hair's  acts, 
the  defendant  cannot  now  be  permitted  to  eay  he  was  not  its 
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agent:  Eadie  v.  Ashhaugh,  44  Iowa,  519;  Milligan  v.  Davis,  49 
Id.  126. 

2.  Is  the  defendant  bound  by  what  its  agent  did  when  act- 
ing within  the  scope  of  the  authority  with  which  he  was  in- 
vested? We  think  this  must  be  so.  Hair,  as  it  must  be 
presumed  he  was  authorized  to  do,  filled  up  the  application, 
and  therein  he  falsely  stated  the  age  of  the  assured;  and  of 
this  fact  neither  the  assured  nor  the  defendant  had  any  knowl- 
edge. This  clearly  was  a  fraudulent  act.  But  as  Hair,  at 
the  time,  was  acting  within  the  scope  of  the  authority  with 
which  he  was  invested,  the  defendant  is  bound  by  the  fraud 
of  its  agent:  1  Parsons  on  Contracts,  73,  74;  Davis  v.  Danforth, 
65  Iowa,  601;  Bank  of  California  v.  Western  Union  Telegraph 
Co.,  52  Cal.  280;  Jewett  v.  Carter,  132  Mass.  335.  The  same 
rule  must  prevail  as  to  the  medical  certificate  which  was 
forged  by  Hair,  and  such  is  true  as  to  the  material  alterations 
made  on  the  face  of  the  policy  by  Hair.  It  will  be  observed 
that  the  policy  was  intrusted  to  Hair  for  delivery  to  the  as- 
sured, and  that  while  it  was  in  his  possession,  and  before  it 
was  delivered,  Hair  fraudulently  and  materially  changed  it. 
It  cannot  be  fairly  said  that  Hair  was  a  stranger  to  the  parties 
or  transaction,  as  counsel  for  the  defendant  contend.  Counsel 
further  claims  that  whoever  deals  with  an  agent  is  bound  to 
inquire  as  to  the  extent  of  his  authority.  That  such  is  the 
general  rule,  where  a  person  contracts  with  an  agent  for  a 
known  principal,  will  be  conceded;  but  whether  it  applies 
with  full  force  when  the  agent  commits  a  fraud  on  both  his 
principal  and  the  party  contracted  with,  may  be  doubted,  for 
the  reason  that  it  cannot  be  presumed  that  a  fraud  will  be 
committed.  But  be  this  as  it  may.  Hair,  in  transacting  the 
business  of  the  defendant,  was  authorized  to  fill  up  the  appli- 
cation in  accordance  with  the  facts  stated  to  him  by  the  as- 
sured. He  therefore  was  acting  within  the  scope  of  the 
authority  with  which  he  was  invested,  and  this  is  true  as  to 
the  delivery  of  the  policy.  The  medical  certificate  was  an 
essential  part  of  the  application.  In  performing  the  business 
of  the  defendant.  Hair  perpetrated  a  fraud,  and  the  fact  that 
he  did  so  without  defendant's  knowledge  is  immaterial. 

The  judgment  of  the  circuit  court  is  right,  and  must  be 
affirmed. 


Iksueancb  Compant  13  Bound  by  Act  of  its  Agent  iu  filling  out  policy,  if 
it  allows  him  to  hold  himself  out  as  having  general  powers,  and  it  is  estopped 
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to  afterwards  set  np  the  fraudulent  misstatement  of  facts  in  the  policy,  if  the 
insured  had  no  knowledge  of  such  fraud:  See  Bartholomew  v.  Merchants'  Ins. 
Co.,  96  Am.  Dec.  65,  and  note;  Wilson  v.  Minnesota  etc.  Ins.  Co.,  1  Am.  St.  Rep. 
659,  and  note. 


Searle  v.  Hill. 

173  Iowa,  8C8.J 
SpEcmo  Performance  of  Parol  Executory  Contract  for  Assignment 
OF  Patent  Right  may  be  enforced;  a  parol  assignment  is  valid,  and  is 
not  forbidden  by  section  4898  of  the  Revised  Statutes  of  the  United 
States,  which  provides  that  patents  "shall  be  assignable  in  law  by  an 
instrument  in  writing." 

Bolton  and  McCoy,  for  the  appellant. 

John  F.  Lncey,  and  Searle  and  Scott,  for  the  appellees. 

Reed,  J.  There  is  no  controversy  as  to  the  facts  in  the 
case.  The  parties  each  owned  an  interest  in  a  patent  right 
covering  a  window  blind;  plaintiffs'  interest  covering  certain 
states  and  territories,  and  defendant's  covering  certain  other 
states  and  territories.  They  were  desirous  of  procuring  a 
patent  on  a  device  that  was  regarded  as  an  improvement  on  the 
article  covered  by  the  original  patent,  and  it  was  agreed  that 
defendant  should  proceed  to  Washington  city,  and  prosecute 
an  application  for  said  patent,  and  that  plaintiffs  should  pay 
one  half  the  expenses  incident  to  the  application,  which  it  was 
agreed  would  include  the  fees  of  the  patent-office,  and  of  the 
attorney  who  should  be  employed  to  prosecute  the  applica- 
tion, and  defendant's  personal  expenses  and  salary  while  en- 
gaged in  the  business.  It  was  also  agreed  that  the  letters 
patent  should  be  taken,  if  procured,  in  defendant's  name, 
and  that  he  would  thereafter  assign  to  plaintiffs  the  interest 
therein  covering  the  states  and  territories  which  are  covered 
by  their  interest  in  the  original  patent.  Defendant  did  proceed 
to  Washington,  and  caused  an  application  for  the  patent  to  be 
made  and  prosecuted,  and  the  letters  patent  were  issued  in 
his  name.  Plaintiffs  paid  the  proportion  which  they  agreed 
to  pay  of  the  cost  and  expense  of  procuring  the  patent,  but 
defendant  refuses  to  assign  to  them  any  interest  in  the  right, 
and  it  is  to  compel  a  specific  performance  of  the  contract  that 
this  action  is  prosecuted.  It  is  shown  that  defendant  is  now 
insolvent.  The  question  arising  on  these  facts  is,  whether  a 
court  of  equity  can  afford  the  remedy  which  is  sought  in  the 
action.  It  is  provided  by  statute  (R.  S.  U.  S.,  sec.  4898)  that 
patents  "shall  be  assignable  in  law  by  an  instrument   ia 
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writing,"  and  it  is  contended  that  the  agreement  of  the  par- 
ties is  incapable  of  enforcement  because  it  was  in  parol.  But 
that  does  not  follow.  The  provision  merely  prescribes  the 
means  or  instrument  by  which  the  title  may  be  passed.  It 
does  not  forbid  the  making  of  a  parol  executory  contract  for 
the  sale  of  the  property.  Such  contract  can  be  performed,  it 
is  true,  only  by  executing  the  prescribed  instrument.  But  it 
occurs  in  many  cases  that  the  parol  agreement  of  a  party  la 
enforceable  when  the  thing  contracted  for  can  be  done  only 
by  executing  a  writing.  A  party  contracts  by  parol  for  the 
sale  and  conveyance  of  real  estate,  and  receives  the  stipulated 
price.  The  title  can  be  passed  to  the  purchaser  only  by  a 
written  conveyance.  Courts  of  equity  have  always  afforded 
relief  in  such  cases  by  compelling  the  execution  of  the  con- 
veyance. Defendant's  agreement  was,  that  he  would  execute 
the  written  instrument  requisite  to  pass  to  plaintiffs  the 
interest  contracted  for.  The  object  of  the  suit  is  to  compel 
him  to  do  that  thing.  The  judgment  commands  him  to  per- 
form his  undertaking  by  executing  and  delivering  the  convey- 
ance. He  may  be  compelled  by  process  of  contempt  to  obey 
the  mandate,  or  the  conveyance  may  be  executed  in  his  name 
by  the  commissioner  appointed  by  the  court.  The  validity  of 
a  parol  assignment  of  a  patent,  as  between  the  parties,  has 
frequently  been  determined  by  the  courts:  Burke  v.  Partridge, 
58  N.  H.  349;  Springfield  v.  Drake,  58  Id.  19;  Pitta  v.  Whitman, 
2  Story,  609;  Blakeney  v.  Goode,  30  Ohio  St.  350.  In  Binney 
V.  Annan,  107  Mass.  94,  9  Am.  Rep.  10,  a  specific  performance 
of  an  executory  contract  for  the  assignment  of  a  patent  was  de- 
creed. In  that  case  the  agreement  was  in  writing,  it  is  true,  but 
it  was  for  the  assignment  of  the  patent,  and  was  executory.  If 
an  agreement,  when  in  writing,  is  enforceable,  we  know  of  no 
such  reason  why  a  similar  agreement  in  parol  may  not  be  en- 
forced. It  was  held  in  Ager  v.  Murray,  105  U.  S.  126,  that  a 
patent  right  may  be  subjected  by  bill  in  equity  to  the  payment 
of  a  judgment  debt  of  the  patentee.  In  such  case  the  convey- 
ance to  the  purchaser  would  be  executed  by  an  officer  or  com- 
missioner of  the  court.  The  case  is  important  as  declaring  the 
power  of  the  court  to  direct  the  execution  of  the  instrument 
'  necessary  for  the  transfer  of  the  title.  We  think  the  judg- 
ment is  well  sustained  by  reason  and  authority. 
Aflfirmed.  

Stats  Court  uat  Enfobck  Contract  between  Residents  to  Assioh 
Patent  Right:  Fuller  v.  Bartlettp  60  Am.  Rep.  838. 
AM.  St.  Rbf.,  Vou  v.  — 44 
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ECK    V.    SWENNUMSON. 

[73  Iowa.  423.) 
MOBTOAOEB    CANNOT  ACQUTKE    TaX    TiTLE,   AND    THEREBY    DeTKAT    MoRT* 

OAOOs's  Title,  and  the  same  rule  applies  to  one  who  holds  nnder  tht 
mortgagee.     The  tax  sale  operates  as  payment  of  the  taxes. 

Equitable  action  to  set  aside  a  tax  deed,  and  to  quiet  title. 
From  a  judgment  for  plaintiff  the  defendant  appealed. 

A.  C.  Boylan,  for  the  appellant. 

Hiram  Shaver,  for  the  appellee. 

Reed,  J.  On  the  27th  of  May,  1878,  Ole  J.  Overwold,  who  was 
then  the  owner  of  the  premises  in  controversy,  executed  to  S. 
Swennumson  a  mortgage  to  secure  an  indebtedness  of  twelve 
hundred  dollars.  On  the  30th  of  March,  1881,  Swennumson 
recovered  a  judgment  against  Overwold  foreclosing  said  mort- 
gage, and  on  the  same  day  he  assigned  said  judgment  to 
plaintiff.  In  February,  1885,  plaintiff  caused  the  premises 
to  be  sold  on  special  execution  issued  on  such  judgment,  and 
bid  them  in  for  the  amount  of  the  indebtedness,  and  costs; 
and  on  the  7th  of  April,  1886,  the  sheriff  executed  a  deed  to 
him  under  said  sale.  On  the  10th  of  November,  1879,  the 
property  was  sold  by  the  county  treasurer  for  the  delinquent 
taxes  of  1878,  and  was  bid  in  by  Swennumson;  and  on  the 
23d  of  March,  1883,  he  assigned  the  certificates  of  purchase  lo 
John  J.  Swennumson,  to  whom  the  treasurer  gave  a  deed  on 
the  13th  of  September,  1884;  and  he  subsequently  gave  to 
defendant  a  conveyance  of  the  premises. 

It  will  be  observed  that  S.  Swennumson  was  the  owner  of 
the  mortgage  when  he  bid  in  the  premises  at  tax  sale,  and 
that  he  still  held  the  certificates  of  purchase  when  he  assigned 
the  judgment  of  foreclosure  to  plaintiff.  One  of  the  grounds 
upon  which  plaintiff  demands  relief  against  the  tax  deed  is, 
that  as  Swennumson  had  the  right  to  pay  the  taxes  for  the 
protection  of  his  security,  his  purchase  at  the  tax  sale  should 
be  regarded  merely  as  a  payment  of  them,  made  for  that  pur- 
pose, and  consequently  neither  he,  nor  any  person  holding 
under  him,  could  acquire  title  under  the  certificates;  and  we 
think  this  position  should  be  sustained.  It  was  held  in  Fair 
V.  Brown,  40  Iowa,  209,  and  Garrettson  v.  Scofield,  44  Id.  35, 
that  a  junior  mortgagee  cannot,  by  bidding  the  property  in  at 
tax  sale,  acquire  title,  and  thereby  defeat  the  senior  mortgage; 
and  in  the  former  case  it  is  said  that  he  cannot  by  that  means 
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acquire  title  as  against  the  mortgagor.  The  ground  of  the 
holding  is,  that  as  the  party  had  the  right  to  pay  the  taxes 
for  the  protection  of  his  security,  it  would  be  inequitable  to 
permit  him  to  acquire  title  by  purchasing  the  property  for  the 
delinquent  taxes,  and  thereby  defeat  the  lien  of  the  senior 
mortgage,  and  cast  upon  the  mortgagor  the  weight  of  both  his 
own  and  the  senior  lien.  PlaintiflF's  equities  are  equally  as 
strong  as  would  be  those  in  favor  of  a  senior  mortgagee  or  the 
mortgagor.  He  in  fact  stands  in  the  place  of  the  latter,  for 
by  his  purchase  under  the  foreclosure  he  acquired  all  his 
estate  and  rights  in  the  land. 

The  judgment  of  the  district  court  will  be  affirmed. 


Mortgagee  cannot  Set  up  Tax  Titlb  Acquired  by  Him  against  the 
Mortgagor:  See  Mills  v.  TuJcey,  83  Am.  Dec.  74;  nor  can  one  who  holda 
under  the  mortgage:  See  note  to  Wilson  v.  JanUaon,  1  Am.  St.  Bep.  637,  63S. 


Harms  v.  Palmer. 

[73  Iowa,  446.J 
A  Redemption  by  the  Mortgagor's  Grantee,  of  Property  Sold  upoh 
Execution,  based  upon  a  decree  of  foreclosure  for  part  of  the  debt,  di- 
vests  the  property  of  a  judgment  lien  for  the  remaining  part  of  the 
mortgage  debt,  although  had  the  judgment  debtor  himself  redeemed,  all 
the  judgments  against  him  which  would  be  liens  upon  the  property  if  it 
had  not  been  sold  upon  execution  would  be  liens  after  redemption. 

Equitable  action  for  relief  against  execution  sale  of  land. 
Appeal  by  defendant. 

Nagle  and  Birdsall,  for  the  appellant. 

Williams  and  Bakery  for  the  appellee. 

Adams,  C.  J.  The  execution  in  this  case  was  issued  upon 
a  judgment  rendered  in  favor  of  the  defendant,  Palmer, 
against  one  Harm  S.  Harms.  The  property  levied  upon, 
however,  belonged  to  the  plaintiff,  Wobkelina  Harms.  So  far 
there  is  no  controversy.  The  controversy  arises  out  of  the 
fact  that,  at  the  time  the  defendant's  judgment  was  rendered, 
the  property  belonged  to  the  judgment  debtor.  The  plaintiflF 
acquired  title  by  purchase  and  conveyance  from  him,  after  the 
rendition  of  the  judgment.  The  defendant  contends  that  the 
lien  of  the  judgment  was  in  force  upon  the  property  after  it 
passed  into  the  plaintiff's  hands.  The  plaintiff  contends  that 
it  had  been  divested  by  reason  of  an  execution  sale. 
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The  fact  is,  that  this  property  had  been  mortgaged  to  secure 
certain  promissory  notes.  On  a  part  of  the  notes  one  Morton 
obtained  judgment  and  a  decree  of  foreclosure.  On  others 
of  the  notes,  which  by  their  terms  matured  later,  the  defend- 
ant obtained  judgment  and  a  decree  of  foreclosure.  Morton 
sold  under  his  decree,  and  bid  in  the  property  for  the  amount 
of  his  judgment;  and  the  plaintiff,  as  grantee  of  the  judg- 
ment debtor,  redeemed  from  Morton.  In  our  opinion,  the 
property  became  divested  of  the  defendant's  lien. 

The  question  presented  has  been  substantially  ruled  upon 
several  times.  The  purchaser  of  property  from  a  judgment 
debtor,  which  has  been  sold  upon  execution,  has  the  same 
right  of  redemption  which  the  judgment  debtor  had.  Ho 
may  redeem  by  paying  the  amount  for  which  the  property  was 
sold,  with  interest.  The  result  of  his  redemption,  however,  is 
not  the  same  as  if  the  judgment  debtor  had  made  no  sale  and 
conveyance,  and  had  made  redemption  himself  In  such  a 
case,  of  course,  all  the  judgments  against  him,  which  would 
be  liens  upon  the  property  if  it  had  not  been  sold  upon  execu- 
tion, would  be  liens  after  redemption.  He  would  sustain  the 
same  relation  to  the  land  that  he  would  to  any  other  land 
which  he  might  own  in  the  same  county.  If  Harm  S.  Harms 
had  not  sold  and  conveyed  the  land  in  controversy,  but  had 
himself  redeemed,  the  defendant's  judgment  would  have  been 
a  lien  upon  the  property,  and  could  have  been  enforced  against 
it.  The  case  is  different  in  respect  to  the  plaintiff,  a  grantee 
of  the  judgment  debtor.  The  defendant's  judgment  was  for 
a  part  of  the  same  mortgage  debt  upon  which  Morton's  judg- 
ment was  rendered.  The  sale  under  Morton's  judgment  ex- 
hausted the  property  so  far  as  that  mortgage  debt  was  concerned. 
It  had  been  sold  for  all  that  Morton  or  the  defendant  was  will- 
ing to  give  for  it.  It  was  probably  sold  for  too  little.  We 
must  assume,  indeed,  that  the  right  of  redemption  was  valu- 
able, because  it  was  sold,  and  the  purchaser  effected  redemp- 
tion. If  it  was  impracticable  for  the  judgment  debtor  to 
avail  himself  of  the  right  on  account  of  the  balance  of  the 
mortgage  debt  due  by  judgment  against  him,  his  only  re- 
source was  to  sell  his  right  of  redemption  for  what  he  could 
get.  The  defendant  has  no  reason  to  complain  that  he  is  not 
allowed  to  follow  the  land.  He  should  have  bid  at  the  exe- 
cution sale  until  the  property  brought  its  full  value,  and 
claimed  a  lien  upon  the  balance  of  the  proceeds  after  the  pay- 
ment of  Morton.    This  court  has  persistently  refused,  as  will 
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be  Been  by  the  later  decisions  respecting  judgment  creditors* 
rights  after  execution  sale,  to  lend  itself  to  any  scheme  de- 
signed to  sacrifice  the  judgment  debtor's  property.  The  rule 
contended  for  would  have  that  result:  Clayton  v.  Ellis,  50 
Iowa,  590;  Escher  v.  Simmons,  54  Id.  269;  Harms  v.  Palmer, 
61  Id.  483;  Hardin  v.  White,  63  Id.  633. 

In  our  opinion,  the  defendant  was  not  entitled  to  subject 
the  land  to  his  judgment. 

Afl&rmed.  

Mebqer  or  Eqvttt  or  Bedkhptioit  into  Legal  Estate:  See  Knowle$  y. 
Lttwton,  63  Am.  Deo.  290. 


Hellman  v.  Kiene. 

[73  Iowa,  448.] 
Statute  or  Limitations.  —  Aftee  an  Assignment  fob  the  Benefit  o» 
Cbeditobs,  it  is  competent  for  the  assignor  to  make  a  new  promise  in 
writing  to  pay,  which  will  have  the  eflfect  to  revive  the  debt,  thus  remov- 
ing the  bar  of  the  statute  and  binding  the  assignee,  and  the  other  credi« 
tors  have  no  ground  to  complain. 

Graham  and  Cady,  for  the  appellant. 

Fouke  and  Lyon,  for  the  appellee. 

Beck,  J.  1.  William  Stolteben  assigned  his  property  to 
defendant  for  the  benefit  of  his  creditors.  The  plaintiff  filed 
a  claim  with  the  assignee,  based  upon  six  promissory  notes 
made  to  him  by  the  assignor.  As  to  five,  there  is  no  dispute; 
but  the  assignee  and  the  creditors,  other  than  plaintiff,  object 
to  the  payment  of  the  other  one,  on  the  ground  that  it  was 
barred  by  the  statute  of  limitations  before  the  assignment. 
After  the  claim  of  plaintifi"  was  filed  with  the  assignee,  the 
assignor  made  a  promise  in  writing  to  pay  this  note.  The 
circuit  court  held  that  this  new  promise  does  not  remove 
the  bar  of  the  statute  of  limitations,  which  is  set  up  by  the 
assignee  and  the  other  creditors.  The  question  for  our  deter- 
mination in  the  case  is  this:  Is  it  competent  for  the  assignor, 
after  the  assignment  is  made,  to  make  a  new  promise  in  writ- 
ing to  pay,  which  will  have  the  eSect  to  revive  the  debt,  thus 
removing  the  bar  of  the  statute?  The  circuit  court  held  that 
it  would  not.  We  think  the  decision  should  have  been  the 
other  way. 

2.  The  assignment  transferred  the  legal  title  of  the  property 
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of  the  assignee,  to  be  held  in  trust  by  the  assignee  for  the  pay- 
ment of  the  creditors  of  the  assignor,  and  if  any  balance  re- 
mained, to  pay  to  the  assignor,  who  continued  to  hold  a  trust 
interest  to  that  extent  in  the  property.  The  assignment  did 
not  change  the  relation  of  the  creditors  and  the  assignor.  He 
continued  to  be  the  debtor,  and  his  contracts  upon  which  his 
indebtedness  arose  continued  binding  upon  him.  The  only 
effect  of  the  assignment,  as  between  the  debtor  and  creditors, 
was  to  subject  the  property  assigned  to  the  payment  of  his 
debts.  The  assignee,  under  the  law,  is  charged  with  the 
power  and  duty  to  devote  the  property  to  that  purpose.  He 
cannot  by  his  acts  or  objections  change  the  rights  and  rela- 
tions existing  under  the  contract  between  the  assignor  and  his 
creditors. 

The  statute  provides  that  an  action  on  a  promissory  note 
is  barred  in  ten  years,  and  that  a  cause  of  action  thus  barred 
is  "revived  ....  by  a  new  promise  to  pay  the  same,"  made 
in  writing:  Code,  sec.  2539.  This  new  promise  is  of  course  to 
be  made  by  the  debtor.  The  statute  does  not  contemplate  the 
promise  of  any  other  person.  Therefore  it  cannot  be  made 
by  the  assignee,  and  the  statute  of  limitations,  conferring  upon 
the  debtor  a  personal  right  to  protection,  cannot,  therefore, 
be  invoked  by  any  other  person:  See  Sanger  v.  NighiingaUy 
122  U.  S.  176.  An  executor  or  an  administrator  may  plead 
the  bar  of  the  statute  {Sanders  v.  Robertson,  23  Miss.  389), 
on  the  ground,  probably,  that  he  stands  in  the  place  of  the 
deceased,  and  may  enforce  all  of  the  personal  rights  he  held 
while  living.  But  an  executor  or  administrator  cannot  revive 
the  debt,  after  it  is  barred,  by  a  new  promise  to  pay,  for  the 
reason,  probably,  that  he  was  not  the  party  making  the  original 
promise,  and  is  not  authorized  to  renew  the  promise  of  the  de- 
cedent, and  bind  the  estate  thereby:  See  Bloodgood  v.  Bruen,  8 
N. Y.  362;  Henderson v.Ilsley,  11  Smedes &  M. 9;  49  Am. Dec.  41. 
The  right  to  invoke  or  waive  the  protection  of  the  statute,  be- 
ing personal  in  its  nature,  can  be  exercised  by  the  debtor,  and 
by  him  alone.  He  may  be  required,  in  good  conscience,  to 
waive  it  and  revive  the  debt.  The  law  will  in  no  manner  im- 
pose a  burden  upon  him  by  forbidding  him  to  do  that  which 
his  conscience  directs  him  to  do.  If  he  revive  the  debt  by  a 
new  promise,  the  other  creditors  have  no  ground  to  complain. 
They  are  deprived  of  no  right  which  is  paramount  to  the  right 
of  the  creditor  whose  debt  is  revived.  They  possess  no  lien 
or  priority  which  is  defeated.     They  do  not  stand  in  the  posi- 
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tion  of  purchasers,  and  hold  no  equity  superior  to  the  other 
creditors. 

3.  Day  v.  Baldwin,  34  Iowa,  380,  is  not  in  conflict  with  our 
conclusions.  The  person  making  the  admission  which  in  that 
case  was  set  up  as  reviving  the  debt  had  no  interest  in  the 
event  of  the  suit,  and  it  was  not  sought  to  bind  him  by  the 
judgment.  In  this  case,  the  assignor  is  the  debtor,  notwith- 
standing the  assignment,  and  he  has  an  interest  in  the  dis- 
tribution of  the  proceeds  of  the  property  assigned,  and  is  en- 
titled to  the  surplus,  should  any  remain  after  the  debts  are 
paid. 

It  is  our  opinion  that  the  judgment  of  the  circuit  court  ought 
to  be  reversed.  

Debtob  mat  Waive  Bab  of  Statute  o;  Limitatioks  and  Eevivx  Debt 
by  new  promise  made  after  commencement  of  proceedings  in  insolvency,  and 
either  before  or  after  discharge:  See  Lerow  t.  Wilmarth,  83  Am.  Deo.  701; 
McWiUk  V.  Kirhpatrkh,  64  Id.  125. 


Luce  v.  Mooeehead. 

[73  Iowa.  498.] 

Chattel Moetgagb  Coverino  "All  Crops  Growing  and  to  be  Grown" 
is  not  void  for  uncertainty  as  to  that  part  which  refers  to  "all  cropa 
growing,"  in  that  it  fails  to  specify  the  year  in  which  the  crop  was  to  be 
grown,  but  is  void  as  to  the  part  which  refers  to  the  crops  "  to  be  grown." 

Evidence. — In  Action  to  Enforce  Landlord's  Lien  agaiast  crops  al- 
leged to  have  been  converted,  certain  chattel  mortgages  upon  the  crops, 
held  by  third  persons,  which  were  executed  after  the  crops  were  planted, 
and  before  the  conveyance  of  the  land  to  the  plaintiff,  are  admissible  ia 
evidence,  when  they  would,  if  they  were  paramount  to  the  lien,  defeat  a 
recovery. 

H.  H.  Roadifer  and  J.  W.  Barnhart,  for  the  appellant. 

S.  H.  Cochran,  for  the  appellees. 

Beck,  J.  1.  The  petition  alleges  that  plaintiff  held  a  land- 
lord's lien  upon  certain  grown  corn  upon  land  leased  by  her 
to  one  Lake,  for  which  the  rent  remains  due  and  unpaid,  and 
that  Lake  sold  and  delivered  the  corn  to  defendant  Moorehead, 
Ifvhich  he  has  converted  to  his  own  use.  The  plaintiff  seeks 
in  this  action  to  recover  the  value  of  the  corn.  The  defendant 
alleges  in  his  answer  that  Lake  executed  to  him  a  chattel 
mortgage,  under  which  he  acquired  the  corn  in  controversy, 
before  the  lease  upon  which  plaintiff  claims  was  executed; 
that  Lake  at  that  time  owned  the  land  upon  which  the  corn 
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was  grown,  and  subsequently  conveyed  it  to  plaintiff,  and  ex- 
ecuted the  lease,  and  that  the  corn  was  planted  before  the 
lease  was  executed.  Hillis  intervened,  claiming  that  the  corn 
was  covered  by  a  chattel  mortgage  executed  to  him  by  Lake 
before  the  mortgage  to  defendant  Moorehead  was  executed. 
The  cause  was  tried  to  a  jury,  and  a  verdict  was  had  for  de- 
fendant as  against  plaintiff,  and  for  the  intervener  as  against 
defendant  for  a  small  sum,  upon  which  judgments  were  ren- 
dered. Plaintiff  appeals,  but  defendant  does  not  appeal  from 
the  judgment  in  favor  of  the  intervener. 

2.  The  mortgage  under  which  defendant  acquired  the  corn 
conveys,  among  other  property,  "all  crops  growing  and  to  be 
grown"  upon  the  land  covered  by  plaintiff's  lease.  The  evi- 
dence supports  the  allegations  of  defendant's  answers  as  to 
the  date  of  the  execution  of  the  mortgage  being  prior  to  the 
execution  of  the  deed  of  the  land  and  the  lease  to  plaintiff, 
and  the  allegation  that  the  corn  was  planted  before  the  mort- 
gage was  executed.  But  plaintiff  insists  that  the  mortgage 
as  to  the  corn  is  void  for  uncertainty  in  the  description,  for  the 
reason  that  it  fails  to  designate  the  year  in  which  the  crop  was 
grown.  Plaintiff,  to  support  this  position,  relies  upon  Penning- 
ton V.  Jones,  57  Iowa,  37.  That  case  holds  that  a  mortgage, 
covering  crops  "to  be  sown  and  raised"  upon  certain  land  de- 
Bcribed,  was  void  for  uncertainty,  in  that  it  failed  to  specify 
the  year  in  which  the  crop  was  to  be  grown.  As  to  the  com 
in  question,  there  is  no  such  uncertainty  in  the  mortgage  in- 
voked in  this  case.  It  covers  crops  growing;  that  is,  crops 
growing  when  the  instrument  was  executed.  It  thus  desig- 
nates the  year  in  which  the  crops  are  grown  as  the  year  in 
which  the  mortgage  was  executed.  It  would  be  void^under 
the  case  just  named  as  to  the  crops  "to  be  grown";  but  aa 
Buch  crops  are  not  involved  in  this  case,  this  uncertain  de- 
scription can  have  no  effect  upon  defendant's  rights.  An  in- 
strument may  be  valid  as  to  the  property  sufficiently  described, 
and  void  for  uncertainty  of  the  description  of  other  property. 
The  objection  to  defendant's  mortgage  on  the  ground  of  uncer- 
tainty of  the  description  was  made  upon  the  offer  to  introduce 
it  in  evidence,  and  was  renewed  in  requests  Lo  instruct  the  jury. 
In  each  case  it  was  correctly  overruled. 

3.  The  district  court,  against  plaintiff's  objection,  permitted 
the  mortgage  under  which  the  intervener  claims,  and  other 
mortgages  to  other  persons,  to  be  introduced  in  evidence.  The 
objection  is  renewed  in  this  court.     We  think  it  is  not  well 
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taken.  PlaintiflT  seeks  to  recover  for  the  conversion  of  prop- 
erty upon  which  she  held  a  lien.  If  these  mortgages  were 
paramount  to  her  lien,  her  claim  would  be  defeated,  for  she 
could  not  recover  against  defendant  unless  she  showed  that 
ehe  was  entitled  to  enforce  her  lien  against  the  corn.  In  that 
case,  the  holders  of  these  mortgages,  and  not  plaintiff,  are  en- 
titled to  complain  on  account  of  the  conversion  of  the  prop- 
erty. She  cannot  recover  against  defendant  when  it  is  shown, 
as  it  was  by  these  mortgages,  that  her  lien  cannot  be  enforced 
against  the  corn. 

As  the  defendant  does  not  appeal,  no  question  arises  in  the 
case  as  to  the  judgment  in  favor  of  the  intervenor. 

The  foregoing  considerations  dispose  of  all  questions  argued 
by  plaintiff's  counsel.  The  judgment  of  the  district  court  is 
affirmed.  

MoRTQAQB  07  Growino  Crofs:  See  note  to  Oregg  t.  Sat{ford,  76  Am.  Dee. 
723  et  seq. 


DowAGiAO  Manufacturing  Company  v.  Gibson. 

173  Iowa,  525.1 

Although  Contract  of  Sale  is  in  Writino,  Parol  Evidence  oj  Fraud 
AND  Misrepresentations  is  Admissible  to  Defeat  Recovert  when 
pleaded  aa  a  counterclaim  to  action  on  note  given  for  the  purchase  price. 
The  fact  that  the  fraud  and  misrepresentationa  were  made  before  the 
contract  and  note  were  executed  does  not  prevent  showing  that  they 
were  inducements  to  the  purchase,  and  that  the  vendee  thereby  sus- 
tained loss  and  damage. 

Sale.  —  Question  of  Vendee's  Waiver  of  Right  to  Defend  on  Ground 
OF  Fraud  is  Properly  Submitted  to  the  Jury,  where  vendee  had 
knowledge  of  the  fraud  prior  to  execution  of  written  contract  of  sale, 
and  thereafter  executes  note  for  purchase  price,  if  there  is  some  evi- 
dence tending  to  rebut  the  presumption  that  the  note  was  a  settlement 
of  the  claim  for  damages  arising  from  the  fraud. 

Sale.  —  Vendor's  Fraud  is  Ground  of  Recovery  in  Counterclaim  to 
action  for  purchase  price  of  goods  sold,  although  there  is  an  absence  of 
proof  of  warranty. 

Appeal.  —  Rulings  and  Judgment  of  Trial  Court  are  Presumed  Cob- 
BECT,  in  the  absence  of  positive  error  appearing  in  the  abstract. 

Appeal  by  plaintiff.     The  facts  appear  in  the  opinion. 

B.  H.  WhippUy  for  the  appellant. 

Williams  and  Baker,  for  the  appellee. 

Beck,  J.     1.  The  defendant,  in  his  answer,  admits  the  exe- 
cution of  the  note,  but,  as  a  defense,  sets  up  a  failure  of  con- 
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eideration,  alleging  that  the  note  was  given  to  plaintiflf  for  the 
purchase  price  of  two  harrows  and  one  seeder,  and  that  one 
of  the  harrows  was  never  delivered  to  him.  He  further  sets 
up  a  counterclaim  in  the  following  language:  "  That  the  de- 
fendant was  induced  to  purchase  said  machinery  through  tho 
false  and  fraudulent  representations  of  the  plaintiflF's  agent, 
made  prior  to  the  execution  of  the  note,  to  the  effect  that  said 
machinery  was  well  adapted  to  the  use  for  which  it  was  in- 
tended; that  the  said  articles  are  ready  sale,  and  well  worth 
the  price  agreed  to  be  paid,  etc.;  that,  in  fact,  all  the  said 
representations  were  false  and  fraudulent,  and  that  said  ma- 
chinery was  not  adapted  to  the  uses  represented;  that  it  was 
of  no  value,  and  unsalable;  that  the  defendant  is  an  agri- 
cultural implement  dealer,  but  did  not  know  whether  the 
representations  were  true  or  false,  but,  relying  upon  said  rep- 
resentations, he  purchased  the  goods  in  question,  and  that,  on 
account  of  the  worthlessness  of  said  goods,  and  the  false  rep- 
resentations of  plaintiff,  he  has  been  damaged  in  the  sum  of 
$150,  for  which  he  asks  judgment."  The  plaintiff  claimed  to 
recover  the  amount  of  the  face  of  the  note,  $95.55,  with  inter- 
est. The  verdict  and  judgment  were  for  plaintiff  in  the  sum 
of  ten  dollars 

2.  The  defendant  was  permitted,  against  plaintiff's  objec- 
tion, to  introduce  evidence  showing  the  representations  as  to 
the  character,  quality,  and  value  of  the  implements  for  which 
the  note  was  given,  made  by  plaintiff  or  its  agent  before  the 
written  contract  of  sale  was  made,  and  before  the  note  was 
executed.  It  is  insisted  that  the  evidence  was  erroneously 
admitted,  for  the  reason  that  it  tends  to  establish,  by  parol,  a 
warranty,  when  the  contract  was  in  writing,  and  could  not,  in 
that  way,  be  varied,  changed,  or  extended.  But  the  evidence 
does  not  tend  to  establish  a  warranty,  and  was,  doubtless,  not 
introduced  and  admitted  for  that  purpose.  It  was,  however, 
competent  to  show  fraud  and  misrepresentations,  which  de- 
fendant had  set  up  in  his  counterclaim  as  a  ground  of  defense 
and  recovery  on  his  part.  The  fact  that  the  fraud  and  mis- 
representations were  made  before  the  contract  and  note  were 
executed  does  not  prevent  defendant  from  showing  that  he 
wag  induced  thereby  to  enter  into  tho  contract,  and  that  he 
suffered  loss  and  damages  thereby.  The  fraud  and  misrepre- 
sentations were  inducements  to  the  purchase,  and  of  necessity 
must  have  existed  before  the  execution  of  the  written  contract. 

3.  Plaintiff  insists  that  the  court  ought  to  have  sustained 
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its  motion  for  a  verdict,  for  the  reasons  that  the  evidence 
shows  that  defendant,  when  he  executed  the  note,  had  knowl- 
edge of  the  breach  of  warranty  and  fraud,  and  thereby  waived 
his  right  to  set  them  up  as  a  defense. 

4.  We  need  not  determine  the  question  as  to  whether  such 
knowledge  waives  defendant's  right,  for  the  reason  that  there 
was  some  evidence  tending  to  show  that,  when  he  executed 
the  note,  he  reserved  his  right  to  claim  damages  for  the  fraud 
and  misrepresentation.  To  justify  the  court  in  directing  a 
verdict  for  one  party,  there  should  be  an  absence  of  all  proof 
the  other  way.  There  being  some  evidence,  though  slight,  the 
district  court  rightly  submitted  the  case  to  the  jury.  While 
most  of  the  evidence  on  this  point  was  rejected  or  stricken 
out,  yet  it  does  not  appear  that  defendant,  in  the  negotiations 
resulting  in  the  execution  of  the  note,  did  claim  damages,  and 
there  is  other  evidence  tending  to  show  that  this  claim  was 
not  settled  or  withdrawn  when  the  note  was  given.  The  note 
was,  in  fact,  a  settlement  of  plaintiff's  claim  under  the  prior 
contract;  but  there  is  no  evidence  that  other  matters  were 
settled.  We  think  that  there  was  some  evidence  tending  to 
rebut  the  presumption  that  the  settlement  included  defend- 
ant's claim  for  damages. 

6.  Plaintiff  maintains  that  the  verdict  is  not  supported  by 
the  evidence,  in  that  there  was  no  proof  of  a  warranty  or  fraud. 
As  we  have  seen,  the  defendant  could  recover  on  the  counter- 
claim, in  the  absence  of  proof  of  a  warranty,  upon  the  fraud 
and  false  representations.  We  think  that  the  verdict  upon 
the  counterclaim  is  not  without  the  support  of  evidence. 

6.  The  abstract  does  not  contain  the  instructions  given  to 
the  jury.  We  are  to  presume  that  they  were  correct,  and 
must  exercise  every  presumption  in  support  of  the  rulings 
and  judgment  of  the  court,  in  the  absence  of  positive  error 
appearing  in  the  abstract.  We  reach  the  conclusion  that  no 
error  is  shown. 

We  have  considered  all  questions  argued  by  counsel.  The 
judgment  of  the  district  court  is  aflSrmed. 


Phaud  mat  bb  Set  up  as  Defense  in  Action  upon  Contbact  op  Salb 
for  purchase  price  of  goods  sold:  Cecil  v.  Spurger,  82  Am.  Dec.  140;  and  se* 
note  to  Barnard  v.  Duncan,  90  Id.  425  eteeq.;  though  the  contract  b«  in 
writing:  ManU  v.  Orosa,  94  Id.  62. 

Erbob  uust  Aftibmativelt  Appear  of  Record,  or  the  rulings  of  tha 
court  will  be  presumed  to  have  been  correct:  See  Jeffries  v.  Rudloff,  ante,  p. 
654,  and  note. 
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HiNSON  V.  Bailey. 

[73  Iowa,  644.J 
Dbed  la  Dklivsbed  to  grantee  where  grantor  leaves  it  with  third  party 
with  instructions  not  to  record  it  till  after  grantor's  death,  but  with  the 
manifest  intent  that  it  should  take  effect  immediately.  The  third  party 
in  that  case  is  only  made  custodian  for  the  purpose  of  keeping  the  deed 
from  record. 

Action  for  partition;  averment  by  defendants  of  sole  owner- 
ship of  the  land  in  them.  Appeal  by  plaintiflfs  from  decree 
dismissing  complaint. 

Newman  and  BlakCy  D.  Y.  Overtony  and  Poor  and  Baldwin^ 
for  the  appellant. 

/.  C.  Power,  for  the  appellee. 

Adams,  C.  J.  The  land  was  formerly  owned  by  one  Eva 
Hinson,  now  deceased.  The  plaintiff  and  the  defendants  are 
her  children  and  only  heirs.  The  plaintiff  avers  that  his 
mother,  Eva  Hinson,  died  intestate  and  seised  of  the  land. 
The  defendants  claim  to  be  the  owners  of  the  same  by  deed 
from  Eva  Hinson.  The  plaintiff  does  not  deny  the  execu- 
tion of  the  deed,  but  avers  that  the  grantor  was  not  of  suf- 
ficiently sound  mind  to  execute  a  valid  deed.  He  also  avera 
that  there  was  no  delivery  of  the  deed  by  the  grantor. 

As  to  the  alleged  lack  of  mental  capacity  of  Mrs.  Hinson 
to  make  the  deed,  we  have  to  say  that  we  have  all  read  the 
evidence  separately,  and  have  all  reached  the  conclusion  that 
the  plaintiff's  position  cannot  be  sustained. 

The  alleged  want  of  delivery  presents  a  question  of  more 
•difficulty.  The  facts  are,  that  Mrs.  Hinson  had  previously 
made  a  will  devising  the  land  to  her  daughters.  Afterwards 
€he  concluded  to  revoke  her  will,  and  make  a  deed  of  the  land 
to  her  daughters.  She  and  the  defendant  Sarah  Bailey  went 
to  a  justice  of  the  peace,  and  she  signed  and  acknowledged  a 
deed  before  him.  She  then  left  the  deed  in  the  custody  of 
the  justice,  with  instructions  to  keep  it  until  she  had  died, 
and  then  file  the  deed  for  record.  The  justice  told  her  that 
she  could  have  the  deed  whenever  she  should  want  it,  but  she 
replied,  "I  don't  want  it.  You  must  keep  it  until  1  die." 
She  told  the  defendant  Sarah  Bailey,  who  had  accompanied 
her  to  the  justice,  that  she  had  deeded  the  land  to  her,  as 
Mrs.  Bailey  understood.  The  plaintiff  claims  that  the  design 
of  Mrs.  Hinson  was  that  the  deed  should  take  effect  only  after 
her  death,  and  that,  such  being  the  fact,  it  was  testamentary  in 
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its  character,  and  invalid,  because  not  executed  with  the  formali- 
ties which  would  enable  it  to  take  effect  as  a  will;  citing  Leaver 
V.  Gau88y  62  Iowa,  314;  Baker  v.  Haskell,  47  N.  H.  479;  93  Am. 
Dec.  455.  The  defendants  contend  that  the  grantor  intended 
that  the  deed  should  take  effect  immediately,  but  that  it  should 
not  be  recorded  until  after  her  death,  and  that  the  justice  of 
the  peace  was  made  by  her  custodian  of  the  deed  to  carry  out 
her  intentions  in  that  respect.  In  support  of  this,  our  atten- 
tion is  called  to  the  fact  that  the  evidence  shows  indisput- 
ably that  Mrs.  Hinson  did  not  contemplate  the  possibility  of 
reclaiming  the  deed,  and  did  express  herself  to  Mrs.  Bailey 
as  having  made  a  conveyance.  In  our  opinion,  this  position 
must  be  sustained.  It  may  be,  as  claimed  by  plaintiff,  that 
she  did  not  surrender  possession  to  the  grantees;  but  the  cir- 
cumstances are  such  that  we  cannot  attach  much  importance 
to  such  fact.  In  view  of  what  Mrs.  Hinson  appears  to  have 
said  to  the  justice,  and  of  what  she  said  to  Mrs.  Bailey,  we  do 
not  discover  any  motive  which  she  could  have  had  in  making 
the  justice  the  custodian,  except  to  keep  the  deed  from  the 
record  during  her  life.  We  reach  the  conclusion  that  she 
understood  that  it  operated  as  a  deed,  and  that  the  justice 
was  the  custodian  for  the  grantees.  We  think  the  judgment 
must  be  affirmed.  

Deuvbby  07  Deed  to  Take  Etfeot  at  Gbantor's  Death:  See  note  t« 
Wellborn  v.  Weaver,  63  Am.  Dec.  244,  245.  An  actual  delivery  is  essential 
to  validity  of  the  deed;  merely  placing  it  in  an  envelope  with  directions  for 
delivery  indorsed  thereon,  and  placing  it  in  a  table  drawer,  is  not  a  delivery: 
Stone  ▼.  French,  1  Am.  St.  Rep.  237,  and  note;  DavU  v.  Cross,  62  Am.  Eep.  177. 


Young  v.  Shanbr. 

L73  Iowa,  555.] 
BtBTiYAii  OF  Mortgaob  —  MISTAKE. — New  mortgage  is  renewal  of  old  one 
to  the  extent  of  old  mortgage  debt,  and  takes  precedence  of  a  lien  of 
judgment  obtained  after  the  old  mortgage  was  given  and  before  the  new 
mortgage  was  executed,  where  it  appears  that  the  mortgagee  under  tlie 
second  mortgage  was  also  the  mortgagee  under  the  first  mortgage;  that 
both  he  and  the  mortgagor  were  ignorant  of  the  existence  of  the  judg- 
ment, and  that  he  would  not  have  advanced  the  money  on  the  second 
mortgage  and  canceled  the  old  one  had  he  known  of  the  judgment  lien. 

Weber  and  Whipple,  for  the  appellants. 
Nagle  and  Birdsall,  for  the  appellee. 
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RoTHEOCK,  J.  The  facts  of  the  case  as  shown  by  the  aver- 
ments of  the  petition  are  as  follows:  On  the  twenty-second 
day  of  January,  1884,  John  H.  Shaner  and  Sarah  B.  Shaner 
were  the  owners  in  common  of  160  acres  of  land.  On  that 
day  they  borrowed  four  hundred  dollars  of  the  plaintiflf,  for 
which  they  executed  to  him  their  promissory  note  and  a  mort- 
gage upon  said  land  to  secure  the  payment  of  the  loan.  On 
the  twenty-ninth  day  of  September,  1886,  Witwer  Brothers 
recovered  a  judgment  against  John  H.  Shaner  in  the  district 
court  of  Wright  County.  The  land  being  situated  in  that 
county,  said  judgment  became  a  lien  on  the  interest  of  John 
H.  Shaner  therein,  but  inferior  to  the  lien  of  plaintiflF's  mort- 
gage. In  February,  1887,  John  H.  Shaner  conveyed  his 
interest  in  the  land  to  Sarah  B.  Shaner.  Afterwards,  Sarah 
B.  Shaner  applied  to  the  plaintiff  for  a  further  loan.  She 
stated  to  the  plaintiff  that  John  H.  Shaner  had  conveyed 
his  interests  in  the  land  to  her,  and  she  proposed  to  take  up 
the  note  for  four  hundred  dollars,  and  give  a  new  note  for  the 
amount  thereof,  and  to  borrow  enough  in  addition  to  make  the 
new  note  six  hundred  dollars,  to  extend  the  time  of  payment, 
and  secure  the  new  note  by  a  mortgage  on  the  land,  which 
should  be  a  first  lien  thereon.  The  plaintiff  acceded  to  the 
proposition.  A  new  note  for  six  hundred  dollars  was  made, 
and  a  new  mortgage  was  made  to  secure  the  same  and  placed 
on  record,  and  the  old  mortgage  was  canceled.  Both  of  the 
parties  to  the  mortgage  believed  at  the  time  it  was  made  that 
there  was  no  other  lien  on  the  land ;  neither  had  any  knowl- 
edge of  the  existence  of  the  judgment  against  John  H.  Shaner. 
It  is  averred  that,  if  the  plaintiff  had  known  of  the  judgment 
against  John  H.  Shaner,  he  would  not  have  canceled  the  old 
mortgage,  and  that  both  of  said  parties  were  mistaken  as  to 
the  facts.  The  prayer  of  the  petition  is,  that  the  first  mort- 
gage be  reinstated,  and  the  amount  thereof  be  deemed  to  be  a 
lien  prior  and  superior  to  said  judgment.  The  demurrer  was 
upon  the  ground  that  the  facts  stated  in  the  petition  do  not 
entitle  the  plaintiff  to  the  relief  demanded. 

It  appears  to  us  that  Bruse  v.  Nelson,  35  Iowa,  157,  is  de- 
cisive of  the  case.  The  facts  are  so  nearly  alike  that  the  same 
rule  must  be  applied  to  one  case  as  the  other.  Indeed,  the 
case  at  bar  is  stronger  in  favor  of  the  plaintiff  than  the  cited 
case.  It  appears  aflBrmatively  that  the  plaintiff  would  not 
have  surrendered  the  old  mortgage  and  taken  a  new  one  if  he 
had  known  there  was  a  judgment  lien  on  the  land.    The  casei 
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of  Mather  v.  Jenswold,  72  Iowa,  550,  Warmer  v.  Waterloo  Agri- 
cultural Works,  62  Id.  699,  Weidner  v.  Thompson,  69  Id.  36, 
and  Goodyear  v.  Goodyear,  72  Id.  329,  are  unlike  the  case  at 
bar.  In  all  those  cases,  the  parties  seeking  to  revive  the  satis- 
fied mortgages  were  neither  the  mortgagees  nor  their  assignees. 
They  were  either  purchasers  of  the  mortgaged  property,  or 
persons  who  sought  to  be  subrogated  to  the  rights  of  the  mort- 
gagees by  reason  of  having  paid  the  mortgage.  In  the  case  at 
bar,  the  new  mortgage  to  the  amount  of  the  old  may  be  re- 
garded as  a  mere  renewal,  and  the  amount  thereof  a  superior 
lien  to  the  lien  of  the  judgment.  If  the  old  mortgage  had 
been  paid  oflf  with  money  furnished  by  a  stranger  to  it,  as  in 
Mather  v.  Jenswold,  supra,  and  a  new  mortgage  made  for  the 
money  furnished,  this  would  be  payment  in  fact  and  in  law. 
In  the  case  at  bar,  the  transaction  was  between  the  parties  to 
the  mortgage,  and  the  old  one  was  not  paid. 

"We  think  the  demurrer  was  properly  overruled. 

Affirmed. 


Revival  of  Moetqages  when  Satisfied  bt  Mistake — Enforcement 
OF  New  Moetgagb  as  the  Continuation  of  the  Lien  of  a  Prior  One.  — 
While  the  first  question  is  an  independent  one  in  itself,  yet  a  consideration 
of  the  second  involves  a  discussion  of  the  same  principle  which  governs  the 
determination  of  the  first,  and  that  is,  that  equity  will  relieve  against  mis- 
take,  accident,  and  fraud.  The  questions  will,  however,  be  considered  in 
the  order  above  indicated;  but  as  preliminary  thereto,  it  will  be  important  to 
ascertain  in  brief  what  constitutes  a  discharge  of  record  of  a  mortgage. 

Discharge  of  Mortgage.  —  In  general,  a  mortgage  is  discharged  so  soon 
as  the  condition  therein  is  satisfied  by  the  payment  of  the  mortgage  debt: 
York  County  Savings  Bank  v.  Roberts,  70  Me.  384;  and  nothing  more  is  neces- 
sary to  revest  the  estate  in  the  mortgagor:  Furbush  v.  Goodwin,  25  N.  H. 
425;  Merrill  v.  Chase,  3  Allen,  339;  and  it  is  also  held  that  it  is  not  necessary 
that  such  discharge  be  entered  of  record:  Perhns  v.  Sterne,  23  Tex.  561;  Duty 
V.  Oraham,  12  Id.  427;  McNair  v.  PicoUe,  33  Mo.  57;  Holman  v.  Bailey,  3 
Neb.  55.  But  although  the  cancellation  of  a  mortgage  and  discharge  of 
record  is  an  absolute  bar  and  discharge  of  the  mortgage,  yet  courts  of  equity 
have  inserted  a  saving  clause  in  cases  where  there  is. fraud,  accident,  or 
mistake:  Garwood  v.  Eldridge,  2  N.  J.  Eq.  145;  34  Am.  Dec.  195;  and  cases 
herein,  post. 

When  Mortgage  Satisfied  by  Mistake  will  be  Revived.  —  Mistake 
is  equally  a  ground  of  relief  in  cases  where  mortgages  have  been  inadvert- 
ently discharged  and  canceled  as  in  other  matters:  Cobb  v.  Dyer,  69  Me.  494, 
497.  This  doctrine  is  stated  as  follows  in  Dudley  v.  Bergen,  23  N.  J.  Eq.  397, 
400:  "Where  the  cancellation  of  a  mortgage  is  procured  by  fraud,  or  made 
by  mistake,  or  without  authority  and  without  actual  payment  and  satisfac- 
'  tion,  the  canceling  will  be  set  aside  and  the  mortgage  enforced  ";  citing  Miller 
V.  Wack,  IN.  J.  Eq.  214;  Lilly  v.  Quick,  2  Id.  97;  Banta  v.  Vreeland,  15  Id. 
103.     So  where  the  words  of  a  discharge  of  a  mortgage  were  written  upon  tho 
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margin  of  the  recorJ-book  in  the  registry  of  deeds  by  accident  and  mistake, 
the  court  granted  relief  against  such  mistake:  Bruce  v.  Bonney,  12  Gray,  107, 
113.  So  chancery  considers  a  lien  still  in  existence,  and  will  set  aside  a  dis* 
charge  of  a  mortgage,  or  adjust  the  equities  between  the  parties,  in  a  caso 
where  the  mortgagee  of  certain  lands,  in  consideration  of  a  deed  of  part  of 
them  stated  to  be  unencumbered,  cancels  a  mortgage,  and  it  subsequently 
transpires  that  attachments  of  which  he  had  no  notice  had  been  levied  on  the 
land  subsequent  to  the  giving  of  the  original  mortgage:  French  v.  De  Bow^ 
38  Mich.  708.  So  where  the  mortgagor,  by  fraudulently  concealing  the  fact 
that  certain  land  was  subject  to  a  judgment  lien,  induced  the  mortgagee  to 
cancel  a  mortgage,  it  was  decreed  that  the  lien  of  the  mortgage  should  be 
reinstated:  Toung  v.  Hill,  31  N.  J.  Eq.  429;  but  the  court,  however,  men- 
tions the  fact  that  in  this  case  no  rights  of  third  parties  intervened  to  pre- 
vent granting  the  relief  asked,  and  where  a  junior  mortgagee  has  paid  off  a 
senior  encumbrance,  and  discharged  the  same  of  record,  equity  will  reinstate 
the  lien  of  the  prior  mortgage  as  against  one  who  took  a  deed  of  the  premises 
"  Bubject  to  "  the  first  mortgage,  where  such  cancellation  and  discharge  was 
made  without  knowledge  of  the  existence  of  the  deed  against  which  the  lien 
was  sought  to  be  established:  Cobb  v.  Dyer,  69  Me.  494,  497.  The  court 
said:  "In  Robinson  v.  Sampson,  23  Me.  388,  this  court  as  then  constituted  as- 
sented to  the  proposition  and  adopted  the  language  of  the  learned  chancellor 
in  New  Jersey  in  Trenton  Banking  Company  v.  Wood7"uf,  2  N.  J.  Eq.  117, 
*  that  the  cancellation  of  a  mortgage  on  the  record  is  only  prima/acic  evi- 
dence of  its  discharge,  and  leaves  it  open  to  the  party  making  such  objection 
to  prove  that  it  was  made  by  accident,  mistake,  or  fraud.  On  such  proof 
being  made,  the  mortgage  will  be  established,  even  against  subsequent  mort- 
gages without  notice,'  who  became  such  anterior  to  the  cancellation."  But 
a  mortgage  executed  to  secure  payment  of  a  note,  after  being  canceled  by  aii- 
thority  of  the  holder  thereof,  will  not  be  revived  in  favor  of  a  subsequent 
holder  of  the  note:  Doll  v.  Risotti,  20  La.  Ann.  263;  96  Am.  Dec.  399;  and  if 
land  be  conveyed  in  satisfaction  of  a  mortgage,  and  the  title  subsequently 
prove  defective,  the  defect  may  be  the  subject  of  a  new  demand,  but  it  will 
not  operate  to  revive  the  original  contract  without  the  consent  of  the  mort- 
gagor, nor  with  his  consent  to  the  prejudice  of  an  intermediate  moi-tgagee: 
Laaaellev.  Barnett,  1  Blackf.  150;  12  Am.  Dec.  217,  and  note 222.  Again,  where 
the  debt  is  paid  and  the  mortgage  discharged,  no  agreement  thereafter,  en- 
tered into  between  the  parties  that  the  amount  so  paid  shall  be  applied  in 
liquidation  of  another  demand  against  the  mortgagor,  will  revive  the  mort- 
gage and  give  it  new  life  as  against  third  parties  who  have  acquired  rights 
subsequent  to  such  payment,  and  especially  so  where  such  payments  were 
indorsed  on  the  mortgage  note:  York  County  Savings  Bank  v.  Roberts,  70  Me. 
384.  So  "a  reissue  of  the  note  for  a  valuable  consideration  cannot  after- 
wards carry  a  title  to  the  land  without  a  new  conveyance  in  mortgage  by 
deed,  and  the  fact  that  the  parties,  acting  under  a  mutual  mistake  as  to  the 
validity  of  such  a  contract,  have  undertaken  to  stipulate  that  the  mortgage 
shall  continue  in  force,  cannot  change  the  legal  title."  This  case,  however, 
rested  on  a  parol  agreement:  Merrill  v.  CJiase,  70  Me.  340;  but  see  Purser  v. 
Anderson,  4  Edw.  Ch.  17,  opinion  of  Vice-Chancellor  McCoun.  But  although 
"  equity  will  sometimes  keep  alive  a  mortgage  which  has  been  substantially 
satisfied,"  yet  "  it  is  always  for  the  advancement  of  justice,  and  never  to  aid 
in  the  perpetration  of  a  fraud  through  the  form*  of  law  "i  McCHven  r,  fFXae- 
lock,  7  Barb.  22,  29. 
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Eniorceuent  or  New  Mortgage  as  Continttation  of  Lien  of  Prior 
One.  — The  acceptance  by  the  first  mortgagee  of  a  new  mortgage,  and  his 
cancellation  of  the  old  one,  does  not  deprive  him  of  his  right  to  have  the  lien 
of  the  discharged  mortgage  continued  against  an  intervening  lien,  where  the 
act  of  cancellation  was  done  in  ignorance  of  the  fact  that  the  intervening  lien 
existed:  Hutchinson  v.  Swarisweller,  31  N.  J.  Eq.  205,  207;  unless  there  ia 
Bome  special  disqualifying  fact;  and  this,  although  such  intervening  lien  was 
on  record  at  the  time:  6eib  v.  Reynolds,  35  Minn.  331,  336,  citing  Pomeroy'* 
Eq.  Jur.,  sec.  849.  Such  lien  of  the  first  mortgagee  will  be  reinstated  as 
against  a  judgment  of  which  the  releasor  had  no  knowledge:  Barnes  v.  MoUt 
64  N.  Y.  397.  So  it  is  held  in  IJanlon  v.  Doheriy,  100  Ind.  37,  40,  that  "  '  when 
a  new  mortgage  is  substituted  in  ignorance  of  an  intervening  lien,  the  mort- 
gage released  through  mistake  may  be  restored  in  equity,  and  given  its  origi- 
nal priority  as  a  lien,  where  the  rights  of  innocent  third  parties  will  not  be 
affected ':  Sidener  v.  Pavey,  77  Id.  241,  246.  Mr.  Pomeroy,  in  speaking  of  a 
lien,  that  it  will  be  kept  alive,  says:  *If  there  is  no  reason  for  keeping  it 
alive,  then  equity  will,  in  the  absence  of  any  declaration  of  his  intention,  de- 
stroy it;  but  if  there  is  any  reason  for  keeping  it  alive,  such  as  the  existence 
of  another  encumbrance,  equity  will  not  destroy  it':  Pomeroy 's  Eq.  Jur., 
Bee.  791.  This  general  principle  has  very  often  been  recognized  and  en- 
forced by  this  court";  citing  Elston  v.  Castor,  101  Ind.  426,  443;  51  Am. 
Rep.  754;  Edgerton  v.  Young,  43  HI.  464;  Cl^Jl  v.  White,  12  N.  Y.  519; 
Forbes  v.  Moffatt,  18  Ves.  384,  and  others;  also  1  Jones  on  Mortgages,  sec. 
873.  But  where  a  mortgage  is  discharged  by  the  payment  of  the  debt  secured 
thereby,  it  cannot  be  revived  by  a  reloan  to  the  mortgagor,  to  the  injury  of 
one  whose  encumbrance  is  bonajide,  and  intervenes:  Mai-vin  v.  Vedder,  5 
Cow.  671.  And  in  case  a  party  takes  a  new  mortgage,  and  cancels  the  old 
one,  merely  to  correct  a  mistake  in  the  latter,  and  in  the  mean  time  another 
intermediate  mortgage  had  been  given,  of  which  he  had  no  knowledge,  but 
thereafter,  having  full  knowledge  of  such  fact,  he  sells  the  property  under  the 
second  mortgage,  buys  in  the  title,  brings  his  action,  and  recovers  the  unpaid 
balance  on  the  note,  after  deducting  the  amount  for  which  he  purchased  the 
land,  he  may  not  then  obtain  relief  on  the  ground  of  mistake  against  the  lieu 
of  the  intervening  mortgage,  since  the  position  is  one  of  his  own  choosing: 
Childa  v.  Stoddard,  130  Mass.  110.  So  it  is  held  in  Waldo  v.  Richmond,  40 
Mich.  380,  that  where  a  mortgage  is  substituted  for  a  prior  one,  the  lien  of 
the  first  mortgage  will  not  be  postponed  to  ono  fraudulently,  and  by  conniv- 
ance with  the  mortgagor,  given  and  placed  on  record  between  the  time  when 
the  first  mortgage  was  discharged  and  the  latter  substituted.  Some  of  the 
cases  indicate  that  the  courts  of  the  states  where  they  are  decided  are  not  in- 
clined to  grant  relief  in  ordinary  cases;  and  it  is  accordingly  held  in  Woolen' » 
Ex'ra  v.  HiUen'a  Ex'r,  9  Gill,  185,  52  Am.  Dec.  690,  note  693,  that  where  one 
mortgage  is  released,  and  at  the  same  tim^  another  one  on  the  same  property 
is  given  to  the  same  mortgagee,  this  does  not  avoid  the  loss  of  the  first  mort- 
gage lien.  So  "  where  a  mortgagor  borrows  money  to  pay  off  a  mortgage, 
and  gives  a  second  mortgage  therefor,  and  the  first  is  canceled,  the  second 
mortgagee  has  no  equity  to  revive  and  be  subrogated  to  the  former  mortgage 
in  order  to  overreach  an  intervening  lien":  Anglade  v.  St.  Avit,  07  Mo.  434, 
437.  And  following  this  doctrine,  it  is  said  in  Banta  v.  Garmo,  1  Sand.  Ch. 
383,  386,  that  "no  case  can  be  found  where  a  third  person,  after  voluntarily 
•ad  intentionally  discharging  a  lien  in  which  be  had  no  prior  interest,  and  on 
&itb  of  another  security,  has  been  permitted,  as  against  other  encumbrancers, 
▲m.  St.  Bet..  You  v.— 4S 
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to  revive  srich  lien  on  ascertaining  that  bis  own  security  was  worthless."  It 
was  declared  in  Peckham  v.  Haddock,  36  111.  38,  45,  that  a  mortgage  must  b« 
executed  with  all  the  formalities  requisite  to  give  it  validity  in  the  first  in- 
stance in  order  to  have  it  operate  as  a  revival  of  a  prior  mortgage  which  haa 
been  discharged.  So  it  was  said  by  the  court  in  Spencer  v.  Fredenall,  15  Wis, 
666,  668,  that  "where  a  mortgage  is  once  paid,  it  cannot,  by  a  mere  verbal 
agreement  of  the  parties,  be  transferred  to  a  new  debt  which  it  was  not  origi- 
nally given  to  secure  ";  that  is,  the  new  mortgage  in  such  case  will  not  b« 
deemed  a  mere  continuation  of  the  lien  of  a  prior  mortgage. 

Mistake  must  be  One  of  Fact.  —  The  mistake  which  would  justify  a 
court  of  equity  in  reinstating  a  subsequent  mortgagee  to  his  rights  under  a 
l^rior  mortgage  must  have  been  one  of  fact,  and  not  of  law:  Hampton  v. 
Nicholson,  23  N.  J.  Eq.  423;  Cobb  v.  Dyer,  69  Me.  494,  497;  unless  the  latter 
be  accompanied  by  fraud  or  imposition  of  the  other  party,  and  "although  a 
mistake  as  to  the  law  of  a  foreign  state  is  considered  a  mistake  of  fact  in 
most  cases,  yet  when  a  non-resident  enters  into  a  contract  to  be  performed 
in  another  state,  or  relating  to  lands  in  a  foreign  state,  he  is  held  to  know 
the  law  of  such  state,  and  in  that  case  the  mistake  is  one  of  law  ":  Bentley 
V.  Whittemore,  18  N.  J.  Eq.  366,  375. 

Intent  of  the  Parties  Governs.  —  The  intent  governs,  and  where  the 
intent  is  not  to  release,  tlie  prior  mortgage  will  be  kept  alive:  Hanlon  v. 
DoJierty,  109  Ind.  37.  This  principle,  so  far  as  applicable  to  cases  where  a 
mortgage  merely  discharged  of  record  is  sought  to  be  revived,  has  been  well 
stated,  as  follows:  "A  court  of  equity  will  keep  an  encumbrance  alive,  or 
consider  it  extinguished,  as  will  best  serve  the  purposes  of  justice,  and  the 
actual  and  just  intention  of  the  party.  It  must,  at  all  events,  be  an  innocent 
purpose,  and  injurious  to  no  one":  Starr  v.  Ellis,  6  Johns.  Ch.  393,  395j 
Gouldhig  V.  Bunster,  9  Wis.  513,  615.  To  the  same  effect  are  the  words  of 
the  court  in  Champney  v.  Coope,  32  N.  Y.  543,  551,  where  it  is  said  that  "the 
doctrine  is  well  settled  by  authority  in  relation  to  mortgages,  that  if  the 
amount  due  thereon  is  paid,  the  intent  of  the  parties  in  making  such  pay- 
ment, whether  to  extinguish  or  keep  alive  the  security,  will  govern  ":  See 
also  Hunt  v.  Hunt,  14  Pick.  374,  384;  Hubbell  v.  Blaheslee,  71  N.  Y.  63,  70; 
Fleming  v.  Parry,  24  Pa.  St.  47;  Sfiaver  v.  Williams,  87  111.  469,  471;  and  in 
cases  where  it  is  sought  to  have  a  new  mortgage  enforced  as  the  continuation 
of  the  lien  of  a  prior  one,  the  principle  that  intent  governs  has  been  thus 
formulated:  "As  a  general  rule,  a  mere  change  in  the  form  of  the  evidence 
of  indebtednesa  will  not  operate  to  discharge  a  lien  given  to  secure  a  debt, 
unless  it  is  apparent  that  the  parties  intended  to  extinguish  the  lieu.  When- 
ever it  is  clear  that  the  creditor  still  intended  to  retain  it,  his  right  is  not 
affected  by  a  mere  change  of  the  instrument  whicli  is  the  evidence  of  the 
debt,  as  the  debt  itself  is  the  thing  for  which  the  lien  was  given,  and 
B  court  of  equity  will  keep  an  encumbrance  alive,  or  consider  it  extinguished, 
as  will  best  serve  the  purposes  of  justice,  and  the  actual  and  just  intention 
of  the  parties ":  Howell  v.  Bush,  54  Miss.  437,  444;  Cansler  v.  SallLt,  54  Id. 
446,  449,  citing  Dillon  v.  Byrne,  5  Cal.  455;  Sivijl  v.  Kraemer,  13  Id.  526: 
Flmoer  v.  Elwood,  66  HI.  438;  Nicliols  v.  Overcrarker.  16  Kan.  54;  see  also 
Jonea  v.  Parker,  51  Wis.  218.  Therefore,  if  a  mortgage  be  annually  renewed 
lor  the  mere  purpose  of  changing  the  form  of  the  security,  aud  with  the  in- 
tent that  the  lien  thereon  of  the  first  mortgage  shall  continue,  then  such  lien 
will  be  treated  as  continuous  under  whatever  form  it  exists:  Britton  v.  Crit- 
well,  63  Miss.  394,  402.     And  where  the  intended  assignee  of  a  mortgage  and 


Dec.  1887.]  Young  v.  Shaneb.  707 

its  holder,  in  pursnance  of  an  agreement  for  its  assignment,  and  believing 
that  such  agreement  would  be  efifectuated,  and  their  intentions  better  car- 
ried out  thereby,  discharged  the  mortgage  of  record,  instead  of  keeping  it  on 
foot,  as  they  intended,  it  was  decided  that  equity  would  relieve  against  tha 
mistake;  and  the  court  declared  that  there  was  "no  appreciable  distinction 
between  this  case  and  that  where  a  scrivener,  through  ignorance  or  inatten- 
tion, fails  to  select  or  prepare  such  an  instrument  as  effectuates  the  previous 
agreement  of  parties  ":  Eussell  v.  Mixer,  42  Cal.  475,  477.  So  it  is  declared 
in  Stimpson  v.  Pease,  63  Iowa,  572,  574,  to  be  well-settled  law  "that  a  mort- 
gagee may  take  a  conveyance  of  the  mortgaged  property  from  his  mortgagor, 
and  still  enforce  the  mortgage  as  against  subsequent  lien-hoklcrs,  where  there 
is  no  intention  to  discharge  the  mortgage  aa  against  them."  In  this  case, 
the  mortgaged  property  was,  by  order  of  the  court,  conveyed  by  the  assignee 
to  the  mortgagee,  and  the  mortgage  was  discharged  of  record;  and  it  was 
held  that  the  lien  of  the  mortgage  was  valid  as  against  liens  subsequent  to 
the  mortgage.  The  cases  relied  on  by  the  court  were:  Stantons  v.  Thompson, 
49  N.  H.  272;  WickersJiam  v.  Reeves,  1  Iowa,  413;  Gibson  v.  Crehore,  3  Pick. 
475;  Wilhelmi  v.  Leonard,  13  Iowa,  330;  Lyon  v.  McUvaine,  24  Id.  9.  And 
it  was  decided  in  Shaver  v.  Williams,  87  111.  469,  471,  that  where  there  is  no 
intention  of  the  parties  to  change  their  relative  rights,  and  a  new  mortgage 
is  given  simultaneously  with  the  release  of  the  old,  and  the  debt  secured  is 
identically  the  same  as  that  secured  by  the  prior  mortgage,  and  the  release  of 
the  old  and  filing  for  record  of  the  new  one  are  done  at  the  same  time,  these 
facts  are  all  strong  indications  that  the  intention  of  the  parties  was,  that  the 
lien  of  the  first  mortgage  should  stand  as  against  a  third  mortgage  which 
intervenes:  See  also  Burns  v.  Thayer,  101  Mass.  426. 

But  in  Bowman  v.  Manter,  33  N.  H.  530,  66  Am.  Dec.  743,  the  mortgagor 
paid  and  took  up  the  mortgage  note,  and  on  the  following  day  redelivered  it 
to  the  mortgagee,  receiving  back  a  part  of  the  money  so  paid,  and  the  bal- 
ance was  indorsed  on  the  note,  upon  an  agreement  that  the  mortgage  should 
stand  as  security  for  the  money  due  on  account  of  the  last  loan.  It  was  de- 
cided that  the  payment  of  the  indebtedness  due  on  the  note  operated  as  a 
discharge  and  release  of  the  mortgage,  and  that  the  new  agreement  and  re- 
delivery of  the  note  could  not  have  the  effect  to  revive  the  mortgage  so  as 
to  shut  out  a  judgment  creditor  whose  rights  had  intervened  without  notice. 
The  court  intimated,  however,  that  the  decision  might  have  been  otherwise 
had  there  been  any  agreement,  understanding,  or  intention  which  could  "  be 
inferred  to  uphold  the  mortgage  after  the  note  was  paid." 

Clear  Evidence  of  Mistake  Required.  — A  mere  entry  of  satisfaction 
on  the  record  is  declared,  in  Fleming  v.  Parry,  24  Pa.  St.  47,  not  to  be  con- 
clusive that  the  bond  is  discharged;  and  to  the  same  effect  are  the  words  of 
the  court  in  Heyder  v.  Excelsior  etc.  Ass'n,  42  N.  J.  Eq.  403,  407,  where  it  is 
stated  that  the  "cancellation  of  a  mortgage  on  the  record  is  only. prima facit 
evideiice  of  its  discharge,  and  it  is  loft  to  the  owner  making  the  allegation 
to  prove  the  canceling  to  have  been  done  by  fraud,  accident,  or  mistake- 
Such  proof  being  made,  the  mortgage  will  be  established,  even  against  sub- 
sequent purchasers  or  mortgagees  without  notice."  But  in  this  case  the 
act  of  cancellation  was  that  of  a  third  party,and  the  first  case  was  limited  to 
cases  where  the  rights  of  innocent  third  parties  do  not  intervene.  The  gen- 
eral rule,  however,  is,  where  the  mortgagee  believes  in  and  assents  to  the  fact 
that  the  mortgage  has  been  paid  and  canceled,  that  it  requires  very  clear  evi- 
dence to  overcome  the  circumstance,  and  satisfactorily  account  therefor: 
Banta  v.  Vreeland,  15  Id.  103,  106.     And  clear  cvideuco  of  fraud  is  required 
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to  give  a  new  mortgage  precedence  over  prior  liens  where  the  mortgagee 
cancels  and  discharges  a  former  mortgage  given  him  by  two  parties,  and  the 
second  mortgage  is  made  by  only  one  of  them,  and  for  a  less  snm  than  the 
first,  and  the  note  bears  a  different  rate  of  interest:  DingJiam  v.  Randall,  13 
Cal.  513.  But  it  is  not  always  necessary  that  the  party  asking  relief  should 
have  exercised  reasonable  diligence  to  have  obtained  knowledge  of  the  fact 
set  up  as  the  ground  of  relief:  Banta  v.  Vreeland,  15  N.  J.  Eq.  103,  107. 
Bruse  v.  Nelson,  35  Iowa,  158,  cited  in  the  principal  case,  directly  supports 
that  case,  but  it  also  presents  a  peculiar  question.  It  did  not  appear  in  evi- 
dence as  a  fact  nor  did  the  mortgagee  testify  that  he  would  not  have  released 
the  prior  mortgage  and  made  the  arrangement  which  he  did  if  he  had  known 
of  the  existence  of  the  intermediate  mortgage;  that  fact  was  merely  inferred 
from  the  facts  proved,  it  being  declared  that  "a  court  is  always 4it  liberty, 
and  indeed  is  required,  to  draw  all  the  inferences  which  logically  and  nat- 
urally follow  from  facts  proved.  Reasonable  diligence,  caution,  and  pru- 
dence in  the  management  of  one's  own  business  is  a  law  of  human  conduct. 
Tliis  law  is  presumed  to  govern  the  conduct  of  a  particular  individual  until 
he  is  shown  to  be  an  exception  to  the  rule  ":  Id.  160.  This  rule,  as  is  well 
said  by  Beck,  C.  J.,  in  his  dissenting  opinion,  certainly  encroaches  upon  the 
rule  which  is  well  established,  that  a  mistake,  to  constitute  a  ground  for 
relief,  cannot  be  made  out  by  any  such  inference,  but  must  be  clearly  shown 
by  satisfactory  proof.  This  criticism,  however,  only  affects  the  method  of 
establishing  the  facts  necessary  to  obtain  relief,  and  does  not  go  to  the  life 
of  the  principle  that  such  facts  being  properly  shown  the  relief  will  be 
granted.  The  case  of  Gab  v.  Reynolds,  35  Minn.  331,  337,  supports  the  case 
of  Bruse  v.  Nelson,  supra,  upon  the  point  that  the  mistake  may  be  inferred 
from  circumstances  as  well  as  expressly  established;  citing  1  Story's  Eq.  Jur., 
sec.  162;  Barnes  v.  MoU,  64  N.  Y.  397;  Hyde  v.  Tanner,  1  Barb.  75;  Cobb  v. 
Dyer,  69  Me.  494;  SUmpson  v.  Pease,  53  Iowa,  572;  Wyche  v.  Greene,  11  Ga, 
169,  172;  BrHce  v.  Bonney,  12  Gray,  107;  71  Am.  Dec.  739. 


Eaben  V.  Cbxteal  Iowa  Eailway  Company. 

173  Iowa,  579.] 
Cabbisbs  of  Passenqkbs.  —  Conductor's  Dutt  does  not  Beqitibb  Him 
TO  Assist  Female  Passenger  to  alight  from  the  car  with  her  two  small 
children  when  she  reaches  her  destination.  The  conductor  is  required, 
after  having  at  a  proper  time  aimounced  the  station,  to  stop  the  train, 
and  hold  it  such  reasonable  time  as  will  permit  passengers  to  alight  in 
safety.  The  law  does  not  require  him  to  know  that  all  passengerg  in- 
tending  to  stop  at  the  station  have  alighted  in  safety. 

A,  C.  Daly  and  George  D.  Woodin^  for  the  appellant. 

Sampson  and  Broion,  for  the  appellee. 

Beck,  J.  1.  This  action  is  brought  to  recover  by  the  hus- 
band for  injuries  sustained  by  his  wife,  who  had  brought  & 
Buit  in  her  own  name  to  recover  for  the  same  injuries.  A 
judgment  in  favor  of  the  wife  in  her  action  was  reversed 
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by  this  court.  The  petition  of  plaintiflf  in  this  case  alleges 
that  his  wife  was  a  passenger  upon  a  car  on  defendant's  rail- 
road, having  her  own  two  small  children  with  her.  When  she 
reached  her  place  of  destination,  she  proceeded  to  leave  the 
car  with  her  children,  who  were  taken  from  the  car,  when  the 
train  began  to  move,  through  the  negligence  of  defendant's 
employees,  without  allowing  her  sufficient  time  to  get  off;  and 
in  attempting  to  do  so,  she  was  thrown  down  and  injured. 
Plaintiff  alleges  (referring  to  his  wife  getting  off  the  car): 
"The  conductor  did  not  help  her,  nor  offer  to  do  so,  nor  advise 
her  that  it  was  not  safe  to  get  off;  wherefore  he  says  that  the 
Baid  injury  was  caused  by  the  negligence  and  want  of  care  of 
the  conductor,"  etc.  The  evidence  tended  to  support  the  al- 
legations of  the  plaintiff's  petition. 

2.  The  district  court,  in  presenting  the  issues  of  the  case  to 
the  jury,  among  other  things,  stated  that  the  petition  alleged 
that  the  conductor  negligently  failed  to  see  whether  plaintiff's 
wife  had  alighted  from  the  car,  and  caused  the  train  to  start 
before  she  had  time  to  do  so  safely,  and  that  "defendant  failed 
to  assist  her  to  alight,"  thereby  causing  the  injuries.  In  the 
third  instruction,  the  court  directs  the  jury  that,  to  entitle 
plaintiff  to  recover,  he  must  show  by  afiBrmative  evidence, 
among  other  things,  "that  such  injuries  were  caused  directly 
by  the  negligence  of  defendant's  employees,  as  substantially 
alleged."  In  the  fourth  instruction,  the  court  directed  the 
jury  that  it  was  the  conductor's  duty  "to  place  her  [plaintiff's 
wife],  or  enable  her  to  alight  in  safety,  on  the  platform."  In 
these  instructions,  the  court  plainly  directs  the  jury  that  it 
was  the  conductor's  duty  to  assist  plaintiff's  wife  to  alight 
from  the  car.  This  court  has  held  the  law  to  be  different,  and 
that  no  such  duty  rests  upon  the  conductor:  Raben  v.  Cent. 
Iowa  Ry  Co.,  73  Iowa,  579.  The  instructions  just  referred  to 
are  therefore  erroneous. 

3.  The  seventh  instruction  directs  the  jury  that,  if  the  con- 
ductor "negligently  failed  to  look  and  know  that  she  [plain- 
tiff's wife]  had  left  the  train  in  safety,"  and  negligently 
started  the  train  before  she  had  done  so,  without  her  fault  or 
negligence,  plaintiff  is  entitled  to  recover.  The  instruction 
announces  the  rule  that  it  was  the  conductor's  duty  to  ascer- 
tain—  "to  look  and  know"  —  whether  the  plaintiff's  wife  had 
safely  alighted.  It  imposes  the  duty  upon  the  conductor  not 
to  start  the  train  until  he  has  made  sufficient  inspection  of 
the  car  and  passengers  to  be  certain  —  "to  know"  —  whether 
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the  passengers  have  left  the  car,  and  are  safely  on  the  plat- 
form. We  think  the  law  imposes  no  such  duty.  The  con- 
ductor is  required,  after  having,  at  a  proper  time,  announced 
the  station,  to  stop  the  train  and  hold  it  such  reasonable  time 
as  will  permit  passengers  to  alight  in  safety.  He  is  not 
required  to  do  what,  in  many  cases,  would  be  impossible  to 
ascertain,  —  "to  know"  that  all  passengers  intending  to  stop 
at  the  station  have  alighted  in  safety:  Imhoffv.  Chicago  &  M. 
R'y  Co.,  20  Wis.  344j  Illinois  Central  R'y  Co.  v.  Slatton,  54  111. 
133;  5  Am.  Rep.  109;  Clotworth  v.  Hannibal  &  St.  Jo.  Wy 
Co.,  80  Mo.  220;  Shearman  and  Redfield  on  Negligence,  sec. 
275;  Fairmount  etc.  Wy  Co.  v.  Stutler,  54  Pa.  St.  375. 

Other  instructions  than  those  just  noticed  we  think  unob- 
jectionable. Other  objections,  or  the  rulings  on  which  they 
are  founded,  may  not  be  repeated  in  a  new  trial,  and  need 
not  be  considered. 

For  the  errors  pointed  out,  the  judgment  of  the  district  court 
is  reversed. 


Duty  of  Conductok  of  RAttWAY  Train  Ceases  when  ho  has  given  his 
passengers  safe  passage  to  the  point  of  destination,  announced  the  train's 
arrival,  and  given  reasonable  opportunity  to  alight:  Hurt  v.  St.  Louis  etc 
Ry  Co.,  4  Am.  St.  Rep.  874,  and  note.  It  is  not  the  dnty  of  the  conductor 
to  assist  passenger  to  alight:  Raben  v.  Central  Iowa  Ry  Co.,  78  Iowa,  579. 


Wabner  V.  Wilson. 

[78  Iowa,  719.J 

Chattei.  Mobtgaox  is  Yon>  for  Uncertainty  when  it  is  given  for  cattle 
and  their  increase,  if  it  contains  no  statement  as  to  their  present  or  past 
ownership,  nor  of  the  place  where  they  are  or  have  been  kept,  although 
the  animals  are  described  separately,  their  color,  age,  and  name  being 
given. 

Ik  Chattel  Mortgage  It  is  not  a  Sufficient  Location  of  the  Prop- 
erty to  say  that  is  in  a  county  named. 

In  Chattel  Mortgage,  No  Presumption  that  Mortgagor  Owns  the 
Property  ob  that  It  Exists  Arises  from  the  execution  of  the  mort« 
gage. 

Action  to  foreclose  chattel  mortgage.  To  the  intervener's 
petition  alleging  a  mortgage  in  himself  of  the  same  property, 
made  after  the  plaintiff's  mortgage  was  recorded,  the  plaintiff 
demurred.  The  demurrer  was  overruled,  and  the  intervenor 
obtained  judgment.     Plaintiff  appealed. 
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F.  0.  Hinkson,  for  the  appellant. 
C.  S.  Fogg,  intervener,  for  himself. 

Robinson,  J.  The  demurrer  raises  but  one  question  which 
we  need  to  consider:  Did  the  recording  of  plaintiflf's  mortgage 
impart  constructive  notice  of  the  property  sought  to  be  encum- 
bered thereby?  The  property  in  controversy  consists  of  cattle 
and  their  increase.  In  most  cases  the  animals  are  described 
separately,  the  color,  age,  and  name  being  given.  The  mort- 
gage of  plaintiff  contains  no  statement  as  to  the  present  or 
past  ownership  of  the  property,  nor  of  the  place  where  it  is 
now  or  has  been  kept.  The  descriptions  are  of  the  same  char- 
acter as  those  held  insufiBcient  in  Rhutasel  v.  Stephens,  68 
Iowa,  627,  and  other  cases  decided  by  this  court,  excepting 
that  in  this  case  the  names  of  the  animals  are  given.  It 
is  urged  by  appellant  that,  as  the  mortgage  recites  that  the 
mortgagor  is  a  resident  of  the  county  of  Adair,  and  provides 
that  in  case  he  attempts  to  remove  the  property  from  that 
county  it  shall  be  lawful  for  the  holder  of  the  mortgage  to 
take  possession  and  foreclose  at  once,  it  must  be  presumed 
that  the  property  was  in  Adair  County  and  owned  by  the 
mortgagor,  and  that  the  giving  of  the  name  of  each  animal, 
in  connection  with  its  color  and  age,  is  sufficient  to  enable 
intervener  to  identify  the  property  by  inquiries  which  the 
recitals  named  suggest.  But  we  have  held  that  it  is  not  a 
sufficient  location  of  the  property  to  say  that  it  is  in  a  county 
named:  Muir  v.  Blake,  57  Iowa,  662;  also  that  no  presump- 
tion arises  from  the  execution  of  the  mortgage  that  the  mort- 
gagor owns  the  property  therein  described,  nor  that  such 
property  is  in  existence:  Everett  v.  Brown,  64  Id.  420. 

We  do  not  think  the  giving  of  the  name  adds  materially  to 
the  description  of  this  kind  of  property. 

Affirmed. 


Sxjvjncnsancr  of  Descbiptiok  ov  Fropektt  in  Chattel  Mobtoaobi  8«« 
Stewart  v.  Jaqueg,  4  Am.  St.  Rep.  86.  and  note,  citing  other  cases  where  d»* 
■criptions  were  held  too  indefinite. 
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SwAYNE  V.  Waldo. 

[73  Iowa,  749.] 

On  Appeal,  Pindino  of  Facts  will  not  be  Disturbed  if  there  ia  any 
evidence  which,  fairly  considered,  will  support  it;  such  finding,  made  by 
the  court  in  action  tried  before  it,  has  the  force  and  effect  of  a  verdict  of 
the  jury. 

Sale  —  Knowledge  that  Wabrantt  was  False  need  not  be  Shown.  — 
If  an  article  is  warranted  to  be  of  a  certain  character,  and  this  is  shown 
to  be  false,  the  party  injured  may  recover  damages  for  breach  of  war- 
ranty without  showing  that  party  making  the  warranty  knew  it  to  be 
false. 

Sale  —  Rescission  op  Contract.  —  Where  Partial  Performance  con- 
sists in  the  payment  by  defendant  of  an  indebtedness  on  goods  deliv- 
ered to  him  as  a  consideration  for  the  transfer  to  plaintiff  of  certain 
lands,  the  latter  cannot  rescind,  if  he  does  not  offer  to  repay  defendant 
the  money  so  paid  out  by  him,  but  must  keep  the  land,  and  is  entitled 
to  recover  the  difference  between  the  contract  price  and  what  it  is  worth. 

Action  for  breach  of  warranty.  Averment  of  sale  of  cer- 
tain goods  to  defendant,  and  the  assignment  to  plaintiff  as  a 
consideration  therefor  of  contracts  owned  by  the  defendant 
for  the  conveyance  of  certain  lands,  valued  at  $12.50  per  acre. 
Judgment  in  the  sum  of  $2,660,  with  interest,  was  demanded. 
Upon  trial  to  court  plaintiflF  obtained  judgment,  and  defend- 
ant appealed.  The  other  facts  sufficiently  appear  in  the 
opinion. 

Gray,  Warren,  and  Buchanan,  for  the  appellant. 

Harrington  and  Brockett,  and  Homer  S.  Bradshaw,  for  the 
appellee. 

Seevers,  J.  1.  This  being  an  action  at  law,  the  finding  of 
facts  made  by  the  court  has  the  force  and  effect  of  a  verdict 
of  a  jury.  It  is  not  our  province  to  weigh  the  evidence  and 
determine  any  question  of  fact,  as  if  the  action  was  in  equity. 
If  there  is  evidence  which,  fairly  considered,  warrants  the 
finding  of  the  court,  we  cannot  disturb  it.  After  carefully 
reading  the  evidence,  we  feel  constrained  to  say  that  the  court 
was  fully  justified  in  making  the  finding  it  did.  It  is  not  our 
custom  to  set  out  the  evidence  at  length,  or  state  the  rea- 
sons upon  which  our  conclusion  is  based;  and  we  deem  it  un- 
necessary to  do  so  in  this  case,  except  as  will  hereafter  be  done 
in  the  discussion  of  certain  legal  propositions  made  by  counsel. 

2.  It  is  said  there  is  no  evidence  tending  to  show  that  the 
defendant  knew  that  the  representations  made  were  false,  and 
that  this  is  essential  in  this  action.     In  support  of  this  posi- 
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tion,  Holmes  v.  ClarJc,  10  Iowa,  423,  and  other  cases,  are  cited. 
In  the  cited  cases  there  were  false  representations  only.  In 
the  case  at  bar  it  is  alleged  in  the  petition,  and  the  court 
found,  that  the  defendant  "represented  and  warranted  the 
lands  to  be  choice,  well-lying  land,  and  in  every  respect  first- 
class  farm-land,  lying  within  about  two  miles  of  O'Connor, 
Nebraska,"  and  that  the  same  "were  false,  and  made  with  the 
intention  to  deceive  and  swindle  the  plaintifiF."  There  is  evi- 
dence upon  which  this  finding  can  be  supported,  and  therefore 
we  think  this  case  distinguishable  from  the  cited  cases;  for  it 
is  undoubtedly  true  that,  if  an  article  is  warranted  to  be  of  a 
certain  character,  and  this  is  shown  to  be  false,  the  party  in- 
jured may  recover  damages  for  a  breach  of  warranty,  without 
showing  that  the  party  making  the  warranty  knew  it  to  be 
false. 

3.  The  court  found  that  the  "  defendant  paid  as  outstand- 
ing indebtedness  against  said  stock,  including  a  lien  he  held, 
the  sum  of  $2,755.50,  so  that  the  amount  defendant  received 
for  the  land  was  $2,646";  and  the  court  also  found  that  the 
plaintiff  duly  tendered  back  to  the  defendant  the  contracts 
for  said  land  duly  and  legally  assigned  to  him,  and  declared 
that  he  elected  to  rescind  the  contract.  The  plaintiff  did  not 
ask  in  the  petition  a  rescission  of  the  contract,  but  the  parties 
seem  to  have  tried  the  case  on  the  theory  that  he  did,  and  the 
court  seems  to  have  so  understood.  It  will  be  observed  that 
the  court  found  that  the  defendant  had  paid,  in  pursuance  of 
the  contract,  certain  indebtedness  of  the  plaintiff,  amounting 
to  $2,765.50,  and  therefore  the  contract  was  partially  performed 
on  his  part.  The  plaintiff  did  not  offer  to  pay  such  amount 
to  the  defendant.  This  being  so,  can  he  rescind  ?  or  what  is 
the  amount  he  is  entitled  to  recover  ?  We  think  the  settled 
rule  in  such  case  is,  that  the  contract  cannot  be  rescinded,  and 
that  the  plaintiff  can  only  recover  such  damages  as  he  has 
sustained;  that  is,  he  must  keep  the  land,  and  is  entitled  to 
recover  the  difference  between  the  contract  price  and  what  it 
is  worth:  Moore  v.  Bare,  11  Iowa,  198;  Gates  v.  Reynolds,  13 
Id.  1.  The  court  found  the  goods  were  not  actually  worth  the 
amount  the  defendant  agreed  to  pay,  and,  as  a  conclusion  of 
law,  found  the  plaintiff  was  entitled  to  recover  $2,363.60;  this 
being,  as  the  court  thought,  the  amount  the  plaintiff  gave  for 
the  land.  Now,  it  is  stated  in  the  petition,  in  substance,  that 
the  land  is  of  the  actual  value  of  four  dollars  per  acre;  and 
as  there  is  about  three  hundred  acres,  it  is  evident  the  judg- 
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ment  is  excessive,  and  for  a  greater  amount  than  plaintiff  is 
entitled  to  recover. 

There  are  other  errors  assigned  and  urged  by  counsel,  none 
of  which  are  well  taken.  For  the  error  above  stated,  the  judg- 
ment is  reversed.  

FnrsiKos  will  not  bb  Disfdrbed  on  Apfbal,  u  there  is  Ant  Evi- 
dence which  will  reasonably  support  them:  See  Bockenetedt  v.  Perhin$,  ante, 
p.  651,  and  note. 

In  Action  fob  Breach  or  Warbantt,  Pubchaseb  need  not  Show 
that  seller  knew  of  falsity  of  his  warranty:  Page  y.  Parker,  80  Am.  Dec. 
172. 

Vendee  cannot  Rescind  Contbact  without  Betubnino  ob  Tendeb- 
iNG  to  the  other  party  any  benefits  he  may  have  received  thereimder:  See 
note  to  Bryant  ▼.  laburgh,  74  Am.  Dec  667-662. 
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Kansas  City,  St.  Joseph,  and  Council  Bluffs 

E.   E.    Co.    V.    EODEBAUGH. 
fSS  Kahsas,  4&] 

OBJSonoN  TO  JuBlSDionoN,  WHEN  Too  Latk.  — Where  action  against  rail« 
road  company  is  brought  under  statute  (section  50  of  Kansas  Code) 
which  makes  provision  as  to  when  jurisdiction  shall  attach  in  such 
cases,  and  is  tried  in  a  justice's  court,  the  judgment  therein  appealed 
from,  and  the  case  again  tried,  it  is  too  late,  upon  a  motion  for  a  new 
trial  then  made,  to  object  for  the  first  time  to  the  jurisdiction. 

Oabbiea  o7  Fassenoebs — Ticket  LmrriNo  Liability  fob  Baggage. — 
Before  one  can  be  bound  by  the  declarations  in  a  ticket  for  transporta- 
tion on  a  passenger  train,  limiting  liability  for  baggage  checked  by  rea- 
son of  the  purchase  of  such  ticket,  the  restrictions  or  limitations  sought 
to  be  made  must  be  known  to  the  purchaser,  and  the  ticket  must  have 
been  accepted  with  full  knowledge  of  the  restrictions  contained  therein. 

Frank  RoysCy  for  the  plaintiff  in  error. 

Tomlinson  and  Eaton^  for  the  defendant  in  error. 

Clogston,  C.  This  action  was  brought  to  recover  the  value 
of  a  trunk  and  its  contents,  which  plaintiff  in  error  received 
as  baggage  to  be  transported  over  its  road  and  connecting 
lines  to  Mitchell,  Dakota  Territory.  The  findings  of  fact  by 
the  court  show  the  following:  That  on  the  twenty-eighth  day 
of  August,  1884,  plaintiff,  defendant  in  error,  desiring  to  go 
from  Atchison  to  Mitchell,  Dakota  Territory,  applied  to  the 
defendant  at  Atchison  for  a  ticket  from  Atchison  to  Mitchell, 
and  was  by  the  agent  informed  of  the  price  of  a  ticket  or  fare 
between  said  points,  which  amount  the  plaintiff  paid,  and  was 
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given  a  ticket.  The  ticket  received  b/  the  plaintiff  was  what 
was  called  a  ''skeleton  ticket,"  with  coupons  attached,  giving 
the  names  of  the  different  roads  over  which  plaintiff  would 
travel  in  going  from  Atchison  to  Mitchell.  At  the  time  of 
receiving  said  ticket  the  agent  made  no  statement  of  the  con- 
tents of  the  ticket  to  the  plaintiff,  and  she  made  no  examina- 
tion of  the  ticket.  The  heading  of  the  ticket  contained  these 
words:  — 

"Special  limited  ticket.  Good  for  one  continuous  first-clasa 
passage,  when  [ ]  stamped  by  the  company's  agent,  sub- 
ject to  the  following  contract:  In  selling  this  ticket  for  pas- 
sage over  other  roads,  this  company  acts  only  as  agent,  and 
assumes  no  responsibility  beyond  its  own  line.  None  of  the 
companies  represented  in  this  ticket  will  assume  any  liability 
on  baggage  except  for  wearing  apparel,  and  then  only  for  a 
sum  not  exceeding  one  hundred  dollars." 

Below  this  printed  matter  was  left  a  blank  space  for  the 
signature  of  the  purchaser,  and  also  for  a  witness.  Plaintiff 
was  not  required  to  and  did  not  sign  said  ticket,  and  it  was 
not  witnessed  or  signed  by  any  one.  No  reduction  of  fare 
was  made  by  reason  of  the  stipulation  contained  in  the  ticket. 
This  ticket  was  for  a  passage,  first,  over  the  defendant's  road 
from  Atchison  to  Council  Bluffs;  from  Council  Bluffs,  over 
the  Chicago  and  Northwestern  railway  and  the  Sioux  City 
and  Pacific  railroad,  to  Sioux  City;  from  Sioux  City,  over 
the  Chicago,  Milwaukee,  and  St.  Paul  railway,  to  Mitchell, 
Dakota.  After  receiving  this  ticket,  the  plaintiff  presented  it 
to  the  baggage  agent  at  the  union  depot  at  Atchison,  and  with 
it  her  trunk  containing  the  usual  wearing  apparel  of  the  plain- 
tiff, and  requested  that  the  same  be  checked,  which  was  done, 
and  she  received  a  check  for  the  transportation  of  said  trunk 
from  Atchison  to  Mitchell,  over  the  lines  named  in  said  ticket. 
Plaintiff  boarded  the  defendant's  train  at  Atchison,  and  de- 
fendant took  charge  of  and  placed  said  baggage  upon  the 
train,  and  the  same  was  transported  to  Council  Bluffs.  WIicu 
it  arrived  there,  the  trunk  was,  by  the  defendant's  agents  in 
charge  of  the  train,  assisted  by  the  employees  of  tlic  union 
depot  at  Council  Bluffs,  unloaded  from  the  baggage-car  and 
placed  upon  a  truck,  for  the  purpose  of  being  transported  into 
the  depot.  The  defendant  had  also  received  as  baggage,  some- 
where between  Atchison  and  Council  Bluffs,  a  box  containing 
three  jugs  of  sulphuric  acid.  The  top  of  this  box  was  cov- 
ered with  a  cloth  only.     In  unloading  the  baggage  this  box 
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was  placed  on  the  top  of  the  truck  containing  the  trunk  of  the 
plaintiff,  and  in  this  condition  the  tru<jk  was  rolled  into  the 
baggage-room  of  the  union  depot  by  the  employees  of  said  de- 
pot, and  in  removing  the  baggage  from  the  truck  they  first 
attempted  to  remove  the  box  containing  the  sulphuric  acid, 
and  the  contents  of  one  of  the  jugs  was  spilled  and  ran  over 
the  baggage  and  the  trunk  of  the  plaintiff;  the  acid  escaping 
by  reason  of  the  cork  having  been  eaten  up  or  destroyed  by 
the  acid,  and  the  trunk  and  its  contents  were  saturated  by  tho 
acid,  and  all  of  its  contents  destroyed  or  burned  up,  save  and 
except  two  or  three  articles.  Plaintiff,  on  arriving  at  her  desti- 
nation, presented  her  check,  and  was  informed  that  her  trunk 
had  not  arrived;  whereupon  she  went  to  a  hotel  and  remained 
nine  days,  at  an  expense  of  $11.25,  waiting  for  her  trunk  to 
arrive.  Finding  that  it  did  not  come,  she  returned  to  Council 
Bluffs,  and  there  learned  of  the  destruction  of  the  baggage,  and 
the  articles  saved  therefrom  were  turned  over  to  her.  After- 
ward she  returned  to  Atchison,  and  commenced  this  action  for 
the  value  of  the  trunk  and  its  contents. 

The  first  objection  to  this  judgment  is,  that  the  court  had 
no  jurisdiction  of  the  defendant,  contending  that,  as  this  ac- 
tion was  brought  under  section  50  of  the  Code  of  Civil  Pro- 
cedure, it  (the  defendant)  did  not  come  within  the  provisions 
of  said  section,  under  the  facts  shown  in  this  case.  The  evi- 
dence shows,  and  the  court  found,  that  the  defendant  ran  its 
train  over  its  main  line  in  Missouri,  and  at  Atchison  crossed 
the  bridge  owned  by  the  bridge  company  to  the  union  depot, 
over  the  tracks  owned  by  the  Union  Depot  Company,  which 
company  was  composed  of  seven  railroad  companies,  among 
which  was  the  defendant.  Defendant  backed  its  train  over 
the  bridge  to  the  union  depot,  where  it  received  baggage  and 
passengers  for  transportation  over  its  line.  No  evidence  was 
shown  that  there  was  any  lease  by  which  the  defendant  ran 
its  trains  over  the  bridge  and  to  the  depot  at  Atchison.  Un- 
der this  evidence,  the  defendant  insists  that  it  cannot  be  sued 
in  the  county  of  Atchison,  for  the  reason  that  it  does  not  lease, 
own,  or  control  any  line  of  road  in  the  city  of  Atchison.  The 
record  shows  that  this  action  was  brought  in  a  justice's  court, 
and  appealed  by  defendant  to  the  district  court,  where  the 
case  was  tried  upon  the  bill  of  particulars  as  filed  in  the  jus- 
tice's court.  Nowhere  does  the  record  disclose  any  objections 
to  the  jurisdiction  of  the  court,  either  before  the  justice  of  the 
peace  or  the  district  court,  and  the  first  objection  made  to  the 
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jurisdiction  of  the  court  was  made  in  the  motion  for  a  ne?r 
trial.  This  seems  to  us  to  be  too  late  to  raise  that  question. 
If  the  defendant  desired  to  challenge  the  jurisdiction  of  the 
court,  it  ought  to  have  done  so  at  an  earlier  period  in  the  his- 
tory of  this  case:  Miller  v.  Bogart,  19  Kan.  117;  North  Mis- 
souri R.  R.  Co.  V.  AJcers,  4  Id.  453;  Shuster  v.  Finan,  19  Id. 
114. 

The  second  reason  assigned  why  this  judgment  should  be 
reversed  or  modified  is,  that  the  ticket  issued  by  the  defend- 
ant, and  under  which  this  baggage  was  checked,  was  a  con- 
tract limiting  the  liability  of  the  defendant,  in  case  of  loss  of 
baggage,  to  one  hundred  dollars.  It  is,  perhaps,  true  that  the 
defendant  might,  by  a  special  contract,  limit  its  liability,  so 
as  not  to  be  responsible,  in  case  of  loss  of  baggage,  beyond  a 
given  sum,  provided  the  contract  was  a  reasonable  restriction. 
In  this  case  there  was  no  contract  on  the  part  of  the  plaintiff, 
and  no  knowledge  was  conveyed  to  her  of  any  intention  on 
the  part  of  the  defendant  to  limit  its  liability  save  and  except 
what  the  ticket  itself  contained;  and  this  was  not  read  or  its 
contents  made  known  to  the  plaintiff.  Can  this  be  called  an 
implied  contract?  We  think  that,  before  the  plaintiff  can  be 
bound  by  the  declarations  in  the  ticket  for  transportation  on 
a  passenger  train,  the  restrictions  or  limitations  sought  to  be 
made  must  be  known  to  her,  and  she  must  have  accepted  the 
ticket  with  a  full  knowledge  of  the  restrictions  contained 
therein.  This  ticket  contained  a  blank  for  the  signature  of 
the  purchaser,  and  that  signature  was  to  be  witnessed  by 
Bome  one.  This  was  not  done  in  this  case.  The  object  of 
that  blank  space  being  left  there  was,  doubtless,  that  the  at- 
tention of  a  purchaser  might  be  called  to  the  conditions  of  the 
ticket,  and  when  called  to  sign  it,  he  would  then  know  its 
contents.  This  would  constitute  a  contract  between  them; 
but  without  it,  there  would  be  no  contract,  and  no  restriction 
or  limitation  of  the  liability  of  the  company.  The  ticket  is 
not  a  contract  of  itself;  it  is  simply  evidence  of  a  contract: 
Lawson  on  Carriers,  sees.  106,  107.  Before  the  giving  of  this 
ticket,  there  was  nothing  said  between  the  parties  that  one 
was  to  limit  his  liability,  under  certain  conditions  or  circum- 
Btances,  and  consequently  the  ticket  could  not  be  evidence  of 
a  contract  that  did  not  exist.  Again,  where  a  person  pur- 
chases a  ticket,  he  does  not  expect  that  thereby  he  is  making 
a  contract  limiting  the  liability  of  the  railroad  company,  but 
simply  that  be  is  receiving  a  check  showing  that  the  fare  has 
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been  paid  over  the  line  to  the  place  of  destination,  wherever 
that  may  be:  Baltimore  etc.  R.  R.  Co.  v.  Campbell,  36  Ohio  St. 
657;  38  Am.  Rep.  617;  Railroad  Co.  v.  Fraloff,  100  U.  S.  24; 
Atchison  etc.  R.  R.  Co.  v.  Roach,  35  Kan.  740;  57  Am.  Rep.  199, 
and  cases  there  cited. 

But  defendant  insists  that  this  baggage  was  not  destroyed 
or  injured  while  in  its  possession  or  under  its  control,  but  after 
it  had  been  transferred  to  the  employees  of  the  union  depot  at 
Council  Bluffs.  True,  the  baggage  was  in  the  union  depot 
when  it  was  destroyed,  but  it  was  there  in  the  same  condition 
that  it  was  left  or  placed  in  by  the  agents  of  the  defendant. 
Its  employees  had  placed  it  upon  the  truck,  and  after  it  was 
placed  there,  with  other  baggage,  nothing  was  done  to  it  by 
the  employees  of  the  Union  Depot  Company  to  cause  its  de- 
struction, but  it  was  destroyed  by  reason  of  improper  baggage 
having  been  placed  on  top  of  the  trunk,  which,  when  placed 
in  the  depot,  its  contents  were  spilled  over  the  baggage,  thus 
destroying  it.  Then  it  was  the  act  and  negligence  of  the  de- 
fendant that  caused  the  injury:  it  had  received  a  box  not  iu 
condition  to  be  taken  as  baggage,  containing  a  jug  of  acid, 
which  was  liable  to  be  broken  and  its  contents  spilled  over  the 
baggage,  and  had  carelessly  and  negligently  placed  such  box 
on  the  trunk  of  the  plaintiff.  Without  passing  upon  the  ques- 
tion as  to  the  liability  of  the  defendant  had  the  baggage  been 
transferred  to  a  connecting  line,  and  then  by  the  negligence  of 
the  employees  of  said  connecting  line  the  baggage  had  been 
lost,  we  hold  that  the  defendant,  by  its  negligence  and  care- 
lessness, caused  the  destruction  of  this  baggage,  and  is  liable 
therefor. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

By  the  Court.    It  is  so  ordered. 


PCRCHASER  OF  RAILWAY  PASSENGER  TICKET  IX)ES  NOT  BY  ITS  MEBB  AC- 
CEPTANCE acquiesce  in  and  bind  himself  to  all  terms  and  conditions  printed 
thereon,  in  absence  of  actual  knowledge  of  them:  Kent  v.  Baltimore  etc.  R.  R. 
Co.,  4  Am.  St.  Rep.  639,  and  note. 

Jurisdiction  of  Non-residents  Generally:  See  note  to  Molynevx  v.  Sey- 
tnour,  76  Am.  Dec.  665-671. 

Carriers'  Contract  —  Effect  of  Words  "Notices,"  "Railway  Tick- 
ets," "Baggage-checks,"  etc.  — The  question  whether  a  common  carrier 
may  by  words  or  notices,  or  by  tickets  or  checks  with  printed  conditions 
thereon,  make  a  contract  in  his  own  favor,  has  been  well  considered,  both  in 
the  notes  and  selected  cases  in  the  American  Decisions  and  American  Re- 
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ports;  80  that  this  note  will  be  merely  an  addenda  thereto,  embodying  soma 
of  the  most  recent  decisions.  With  reference  to  baggage  there  is  one  deter- 
mining principle,  and  that  has  been  stated  as  follows:  "It  has  been  settled 
for  a  considerable  time  that  the  baggage  of  a  passenger  intrusted  to  one  whose 
business  it  is  to  transport  persons  and  their  baggage,  and  with  whom  tha 
owner  has  embarked,  is  under  the  same  protection  as  the  goods  which  are  in- 
trusted to  a  common  carrier  of  goods  ":  Merrill  v.  Ghinnell,  30  N.  Y.  594,  60J>. 
The  rule  is  simplified  in  Wilson  v.  Chesapeake  etc.  R.  R.  Co.,  21  Gratt.  654, 
664,  to  the  statement  that  carriers  of  passengers  are  liable  for  their  ordinary 
baggage  as  common  carriers,  and  that  no  distinction  exists  whether  the  pas- 
senger is  traveling  with  his  baggage  or  it  is  carried  without  him. 

Common-law  Liability  of  Carriers  of  Goods  may  not  be  Limited 
BY  A  General  Notice.  Notwithstanding  some  decisions  to  the  contrary, 
it  may  be  stated  as  a  general  rule,  established  by  a  great  weight  of  American 
authority,  that  a  common  carrier  cannot  limit  his  common-law  liability  by 
any  general  notice:  Doi'r  v.  New  Jersey  Steam  Navigation  Co.,  11  N.  Y.  485; 
62  Am.  Dec.  125,  and  note  129;  Kimball  v.  Rutland  etc.  R.  R.  Co.,  26  Vt.  247; 
62  Am.  Dec.  567;  Steele  v.  Townsend,  37  Ala.  247;  79  Am.  Dec.  49;  Judson 
V.  Western  R.  R.  Co.,  6  Allen,  486;  83  Am.  Dec.  646;  Blumenthal  v.  Brain- 
erd,  38  Vt.  402;  91  Am.  Dec.  349,  and  note  362.  While  this  rule  haa  not 
perhaps  been  stated  in  this  exact  form  in  some  of  the  cases,  yet  the  same 
conclusion  has  been  arrived  at  in  those  cases,  and  many  decisions  have  even 
gone  to  a  greater  extent.  In  Georgia,  it  is  declared  that  a  carrier  cannot 
limit  his  liability  by  any  act  of  his  own  to  which  the  shipper  does  not  con- 
sent: Wallace  v.  Matthews,  39  Ga.  617;  99  Am.  Dec.  473,  and  note  479. 
Therefore  a  clause  inserted  in  a  bill  of  lading  by  such  carrier  does  not  oper- 
ate as  a  limitation  of  hia  liability  where  such  restriction  is  not  agreed  to  by 
the  shipper:  Central  R.  R.  Co.  v.  DwiglU  Mfg.  Co.,  75  Ga.  609;  and  it  is  held 
in  several  cases  that  a  common  carrier  may  not  exempt  himself  from  liability 
by  notice,  or  by  words  on  a  railway  ticket  or  baggage-check,  whether  brought 
home  to  the  owner  or  not:  Cole  v.  Goodwin,  19  Wend.  251;  32  Am.  Dec.  470, 
and  note  495;  Dorr  v.  New  Jersey  Steam  Navigation  Co.,  11  N.  Y.  485,  490; 
Blossom  V.  Dodd,  43  Id.  264;  HolUster  v.  Nowlen,  19  Wend.  234;  New  Jersey 
Steam  Navigation  Co.  v.  Merchants^  Banh,  6  How.  344;  Perkins  v.  New  TorJt 
Cent.  R.  R.  Co.,  24  N.  Y.  196;  Baltimore  etc.  R.  R.  Co.  v,  Campbell,  36  Ohio 
St.  647;  38  Am.  Rep.  617;  Rawson  v.  Pennsylvania  R.  R.  Co.,  48  N.  Y.  212; 
8  Am.  Rep.  543;  BlumentJual  v.  Brainerd,  38  Vt.  402;  91  Am.  Dec.  349,  and 
note  363;  but  see  Wilson  v.  Cliesapeake  etc.  R.  R.  Co.,  21  Gratt.  654,  672; 
Logan  v.  PoncJtartrain  R.  R.  Co.,  11  Rob.  24;  43  Am.  Dec.  199.  It  is  declared 
in  Massachusetts  that  the  assent  to  a  restriction  on  the  liability  of  a  common 
carrier,  created  by  notice,  is  not  to  be  inferred  from  the  mere  fact  that 
knowledge  of  such  notice  on  the  part  of  an  owner  or  consignor  is  shown. 
The  evidence  must  show  that  the  terms  were  adopted  as  the  contract  between 
the  parties:  Bttcklandv.  Adams  Express  Co.,  97  Mass.  124;  93  Am.  Dec.  68, 
and  note  73.  So  the  taking  of  a  receipt  from  a  carrier  of  goods  is  only  prima 
facie  evidence  of  an  acceptance  of  its  terms  restricting  liability  for  goods  to 
be  carried;  and  it  may  be  shown  by  parol  that  such  receipt  was  never  ac- 
cepted by  the  shipper  as  a  binding  contract  for  the  purpose  of  limiting  such 
liability:  Strohn  v.  Detroit  etc.  R.  R.  Co.,  21  Wis.  554;  Western  Transit  Co.  v. 
HosUng,  19  HI.  App.  607.  Nor  is  the  assent  of  a  shipper  to  the  limitation* 
in  a  bill  of  lading  necessarily  to  be  presumed  from  acceptance  of  the  bill: 
Adams  Express  Company  v.  Siettaners,  61  111.  184;  14  Am.  Rep.  67;  but  Be» 
Jteele  v.  Toionaend,  37  Ala.  247;  79  Am.  Dec.  49,  and  note  57;  McMillan  v. 
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S.  N.  &  I.  R.  R.  Co.,  16  Mich.  79;  93  Am.  Dec.  208.  So  a  notice  contained  in 
a  carrier's  bill  of  freight  tariff  and  receipt,  "that  all  goods  and  merchandise 
will  be  at  the  risk  of  the  owners  while  in  the  storehouses  of  the  company," 
will  not  prevent  the  carrier's  liability  for  loss  of  goods;  and  a  notice  on  the 
back  of  a  receipt  forms  no  part  of  the  contract,  it  need  not  be  set  out  in  the 
declaration,  and  omitting  to  do  so  is  not  a  variance.  A  receipt  is  only  prima 
facie  evidence  that  consignor  assented  to  conditions,  and  may  be  contra- 
dicted by  parol  evidence:  Weslern  Transp.  Co.  v,  Newhall,  24  111.  466;  76 
Am.  Dec.  760,  and  note  775;  BlumentJuil  v.  Drainer d,  38  Vt.  402;  91  Am. 
Dec.  349;  Strohi  v,  Detroit  etc.  R.  R.  Co.,  21  Wis.  554;  94  Am.  Dec.  564. 
Again,  a  notice  that  baggage  would  be  at  the  risk  of  the  owner,  printed  and 
placarded  at  the  public  offices  of  a  stage  company,  will  not  limit  its  liability 
as  a  common  carrier:  IlolUster  v.  Nowlen,  19  Wend.  234;  32  Am.  Dec.  455, 
»jid  note  468.  Nor  is  the  fact  that  a  notice,  limiting  a  railroad  company's 
liability  for  carrying  baggage,  is  printed  on  the  face  of  the  ticket,  of  any 
effect:  Rawson  v.  Pennsylvania  R.  R.  Co.,  48  N.  Y.  212;  Blossom  v.  Dodd,  43 
Id.  264.  So  notice  upon  a  Pullman  sleeping-car  ticket,  printed  upon  its  face, 
that  "wearing  apparel  or  baggage  placed  in  the  oar  will  be  entirely  at  the 
risk  «f  the  owners, "  does  not  relievo  the  company  from  liability  for  the  loss 
of  baggage  left  with  the  porter  of  the  sleeping-car,  and  such  ticket  can  have 
no  bearing  upon  a  case  where  the  suit  is  against  the  railroad  company  alone, 
further  than  the  fact  that  the  sleeping-car  was  part  ot  defendant's  train,  and 
a  contract  with  the  sleeping-car  company  does  not  relieve  the  railroad  com- 
pany: Louisville  etc.  R.  R.  Co.  v.  Kaizenberger,  16  Lea,  380;  57  Am.  Rep.  232. 
Nor  does  the  law  raise  any  presumption  that  a  passenger  on  a  railroad  haa 
read  a  notice  limiting  the  company's  liability  for  baggage  from  the  fact  that 
such  notice  is  printed  on  the  back  of  a  check  delivered  to  the  passenger, 
which  check  has  on  its  face  the  words  "  Look  on  the  back,"  nor  from  the  fact 
that  such  notice  is  printed  on  a  placard  posted  in  the  car,  and  containing 
other  notices  which  the  passenger  has  read:  Malone  v.  Boston  etc.  R.  R.  Co., 
12  Gray,  388;  74  Am.  Dec.  598.  But  the  case  of  Brown  v.  Eastern  R.  R.  Co., 
11  Cush.  97,  98,  makes  a  distinction  between  limitations  stated  on  the  face 
of  the  ticket  and  those  printed  on  its  back,  "and  detached  from  what  ordi- 
narily contains  all  that  is  nM,terial  to  the  passenger."  There  would  not  seem, 
however,  to  be  very  great  force  in  this,  in  view  of  the  law  hereinafter  stated, 
that  actual  notice  is  required  to  bind  the  passenger  with  knowledge  of  the 
terms  intended  to  be  imposed.  It  was  further  argued  in  Brown  v.  Eastern 
R.  R.  Co.,  11  Cush.  97,  98,  that  "a  mere  passenger  ticket,  in  the  form  in  gen- 
eral use,  would  not  naturally  induce  to  the  minute  reading  of  its  contents." 
So  it  is  held  in  Indiana  that  where  a  passenger  upon  a  railroad  train  de- 
livered his  baggage  to  the  company  to  be  transported  to  his  destination,  and 
received  a  baggage-check  in  return,  upon  which  was  stamped  a  notice  that 
in  consideration  of  free  carriage  the  company's  liability  in  case  of  loss  of  the 
baggage  was  limited  to  one  hundred  dollars,  such  notice  does  not  exempt  the 
company  from  liability  above  that  amount  in  case  the  baggage  is  lost:  Indian' 
apolis  etc.  R.  R.  Co.  v.  Cox,  29  Ind.  360;  95  Am.  Dec.  640.  To  substantially 
the  same  effect  is  the  case  of  Nevins  v.  Bay  State,  4  Bosw.  225,  where  it  was 
determined  that  where  a  railroad  ticket  limited  the  amount  of  baggage  which 
a  passenger  would  be  permitted  to  carry  to  a  sum  not  to  exceed  one  hundred 
dollars  in  value,  and  providing  that  a  certain  additional  sum  should  be  paid 
for  baggage  carried  which  exceeded  that  valuation,  such  restriction  would 
not  prevent  a  passenger  from  recovering  the  value  of  a  trunk  which  he  had 
lost,  and  the  value  of  so  much  of  its  contents  as  would  come  within  what  is 
▲M.  St.  Kep.,  Vol.  V.— « 
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generally  known  as  travelers*  baggage,  and  which  was  reasonable  in  quantity 
and  value,  although  nothing  extra  was  paid  for  the  excess  over  one  hundred 
dollars  in  value.  So  a  mere  notice  in  a  bill  of  lading  is  not  sufficient:  Georgia 
H.  R.  Co.  V.  Gann,  OS  Ga.  350.  Nor  is  any  notice  given  by  publication: 
Southern  Express  Co.  v.  Purcell,  37  Id.  103;  92  Am.  Dec.  53.  Nor  a  memo- 
randum on  a  card  or  ticket  delivered  on  receiving  goods  for  transportation: 
Prentice,  v.  Decker,  49  Barb.  21.  Nor  is  a  general  notice  evidence  of  a  con- 
tract limiting  the  carrier's  liability:  Blumenthal  v .  Brainerd,  38  Vt.  402;  91 
Am.  Dec.  349,  and  note  3G3.  Nor  does  such  general  notice  create  a  presump- 
tion of  an  implied  contract  not  to  hold  the  carrier  liable  for  baggage:  Hollis- 
tcr  v.  Nowlen,  19  Wend.  234;  32  Am.  Dec.  455.  Nor  may  the  carrier  limit  its 
liability  by  usage  established  by  itself:  Evansville  etc.  R.  R.  Co.  v.  Young,  28 
Ind.  51G.  Nor  is  knowledge  of  the  limitation  conveyed  by  a  notice  posted 
up  in  the  company's  cars,  disclaiming  responsibility  for  personal  property 
left  in  the  berths  of  a  sleeping-car;  and  where  a  passenger  occupying  a  berth 
therein  loses  personal  property  by  theft,  through  want  of  reasonable  care  by 
the  company,  recovery  may  be  had  from  it  for  such  loss:  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267;  and  stage-coach  proprietors  are  included  in 
the  rule  that  common  carriers  may  not  limit  their  liability  by  a  general  no- 
tice that  passengers'  baggage  is  at  their  own  risk:  Hollister  v.  Nowhn,  19 
"Wend.  234:  Jonea  v.  VoorMes,  10  Ohio,  145;  Cole  v.  Goodwin,  19  Wend.  251; 
Powell  V.  Myers,  26  Id.  591. 

The  general  rule,  then,  is,  in  brief,  that  a  common  carrier  cannot,  by  mere 
declarations,  stipulations,  or  notices,  upon  a  ticket  or  check,  or  otherwise  by 
a  mere  general  notice,  limit  his  liability:  Georgia  R.  R.  Co.  v.  Gann,  68  Ga. 
350;  Wilson  v.  Chesapeake  etc.  R.  R.  Co.,  21  Gratt.  654,  672;  Story  on  Con- 
tracts, sec.  761 ;  Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  174;  Evans- 
ville etc.  R.  R.  Co.  V.  Ymng,  28  Ind.  516;  Hollister  v.  Nmclen,  19  Wend.  234; 
S2  Am.  Dec.  455,  and  note  468;  Logan  v.  Ponchartrain  R.  R.  Co.,  11  Rob. 
24;  43  Am.  Dec.  199;  Southern  Express  Co.  v.  Purcell,  37  Ga.  103;  92  Am. 
Dec.  53,  and  note;  Southern  Express  Co.  v.  Newby,  36  Ga.  633;  91  Am.  Dec. 
783.  Notwithstanding  the  reason  and  justice  of  the  rule,  and  the  array  of 
sound  authorities  supporting  it,  the  Pennsylvania  cases,  by  an  unbroken 
line  of  decisions,  hold,  as  is  declared  in  Laing  v.  Colder,  8  Pa.  St.  479,  49 
Am.  Dec.  533,  and  note  538,  that  a  carrier  may  limit  his  liability  by  notice 
to  passengers  that  the  baggage  is  at  their  own  risk.  The  court,  however, 
in  deciding  this  follows  Bingham  v.  Rogers,  6  Watts  &  S.  495,  and  says, 
referring  to  cases  contra:  "Were  the  question  an  open  one  in  Pennsyl- 
vania, I  should  for  one  unhesitatingly  follow  them  in  repudiating  a  prin- 
ciple which  pla-jes  the  bailor  absolutely  at  tlie  mercy  of  the  carrier,  whom, 
in  a  vast  majority  of  instances,  he  cannot  but  choose  to  employ  ";  and  in 
Pennsylvania  R.  R.  Co.  v.  Schvxirtzenberger,  45  Pa.  St.  208,  the  rule  is  given 
that  a  notice  upon  a  through- ticket  limiting  liability  for  baggage  beyond 
its  own  line  is  binding  on  the  purchaser.  The  case  of  Pennsylvania  R.  R.  Co. 
y.  Raiordon,  119  Id.  577,  4  Am.  St.  Rep.  670,  follows  the  doctrine  early 
established  in  that  state,  and  it  was  said  by  the  court  in  that  case  that  it  was 
"  too  late  to  deny  that  in  Pennsylvania  a  common  carrier  may  limit  his 
liability  by  special  contract.  In  Atinood  v.  Reliance  Transp.  Co.,  9  Watts, 
87,  34  Am.  Dec.  503,  Gibson,  C.  J.,  recognized  the  rule  as  well  established, 
although  expressing  grave  doubts  of  its  wisdom.  In  Laing  v.  Colder,  8 
Pa.  St.  479,  49  Am.  Dec.  53.3,  this  court  again  gave  its  assent  to  the  rule; 
while  Bell,  .!.,  by  whom  the  opinion  was  delivered,  expressed  liis  sympathy 
with  the  doubt  of  Chief  Justice  Gibson.     The  same  rule  has  been  held  in 


July,  1887.]   Kansas  City  etc.  R.  R.  Co.  v.  Rodebaugh.    723 

many  later  cases;  among  which  are  Pmoellv.  Pennsylvania  i?.  R.  Co.,  32  Pa. 
fit.  414;  75  Am.  Dec.  564;  ^4771.  Ex.  Co.  v.  Lands,  55  Pa.  St.  140;  Pennsyl- 
vania R.  R.  Co.  V.  Miller,  87  Id.  395;  Adams  Ex.  Co.  v.  Sharpless,  77  Id.  517; 
Clyde  V.  Hubbard,  88  Id.  358."  Though  there  is  a  Pennsylvania  case  which 
limits  the  rule  as  follows:  the  carrier  may  by  a  general  notice,  clear  and 
explicit  in  its  terms,  limit  his  liability,  provided  the  other  party  has  full 
information  of  the  terms  of  limitation  and  the  effect  thereof  (Camden  etc. 
R.  R.  Co.  V.  Baldauf,  16  Pa.  St.  67),  yet  printing  such  restrictions  as  to 
liability  upon  the  ticket,  check,  or  notice  in  smaller  letters  than  those  which 
state  the  general  object  of  such  ticket,  etc.,  does  not  amount  to  actual 
notice:  Verner  v.  Sweitzcr,  32  Id.  208.  In  Steers  v.  Liverpool,  N.  Y.,  <&  P. 
Steamship  Co.,  57  N.  Y.  1,  5,  15  Am.  Rep.  453,  and  note  457,  the  plaintiff 
purchased  a  passage  to  Europe,  which  was  evidenced  by  a  written  engage- 
ment signed  by  her;  this  paper  provided  that  a  certain  amount  of  luggage 
should  be  allowed  each  passenger  free  of  charge,  and  that  in  consideration 
thereof  the  company  were  not  to  be  held  liable  for  loss  or  damage  to  the 
same  unless  it  should  be  "proven  to  have  occurred  from  gross  negligence 
of  said  company  or  their  servants";  and  the  recovery  was  limited  in  any 
event  to  the  sum  of  fifty  dollars,  "unless  a  bill  of  lading  or  a  receipt  be 
signed  therefor,  specifying  the  articles  and  their  respective  values";  and 
the  restrictions  were  printed  in  smaller  type  than  the  rest  of  the  agree- 
ment, but  were  "all  printed  on  one  side  of  the  paper,  and  all  the  printed 
matter  preceded  the  signature  of  the  agent  of  the  defendant."  The  court 
said:  "That  the  plaintiff  herself  never  read  the  paper  is  of  no  moment. 
The  arrangement  was  made  by  her  agent,  who  must  be  presumed  to  have 
acquainted  himself  with  the  terms  of  the  engagement  which  the  defendant 
assented  to.  Looking  to  the  course  of  business,  the  court  may  take  notice 
that  an  engagement  for  a  voyage  across  the  ocean  is  a  matter  of  more  delib- 
eration and  attention  than  buying  a  railroad  ticket  or  taking  an  express  com- 
pany's receipt  for  baggage  or  for  freight.  There  is,  therefore,  no  room  in 
such  a  case  for  the  suggestion  that  the  party  is  surprised  into  a  contract 
when  he  supposes  himself  only  to  be  taking  a  token  indicative  of  his  right, " 
and  the  paper  was  declared  to  be  a  contract  between  the  parties  limiting 
the  company's  liability,  and  this  case  goes  also  to  the  extent  of  deciding  that 
in  the  absence  of  fraud,  concealment,  or  improper  practice,  the  legal  pre- 
sumption is,  that  stipulations  limiting  the  common-law  liability  of  common 
carriers  contained  in  a  passenger's  ticket  are  known  to  the  party  receiving  it. 

The  Kixd  of  Notice  does  not  change  the  rule  above  given,  since  there  is 
no  distinction  between  notice  in  newspapers  or  by  handbills  and  notice  printed 
on  back  of  carrier's  receipt  or  elsewhere;  for  wherever  it  mny  be  found  it  is 
but  potice:  Western  Tramp.  Co.  v.  Newhall,  24  111.  406;  7G  Am.  Dec.  760, 
and  note  775. 

Passenger  Tickets  ok  Checks  are  Mere  Vouchers.  —  Passenger  tickets 
must  be  held  to  bo  rather  vouchers  or  evidences  that  fare  has  been  jjaid  by 
the  holders  than  contracts  regvilating  the  conditions  of  passage.  "The  party 
receiinng  a  ticket  might  well  suppose  it  was  a  mere  check  signifying  that  the 
party  had  paid  his  passage  to  the  place  indicated  on  his  ticket ":  Brown  v. 
Eastern  /?.  R.  Co.,  11  Cush.  97,  98;  Nevhis  v.  Bay  SUite,  4  Bosw.  225;  Qnivthy 
V.  Vanderbilt,  17  N.  Y.  306;  Baltimore  ami  Ohio  R.  R.  Co.  v.  Camphell,  36 
Ohio  St.  647;  38  Am.  Rep.  617,  618;  and  the  same  rule  applies  to  baggage- 
checks:  See  cases  a7ite. 

Effect  of  Actual  Knowledge  of  Terms  of  Notice,  etc.,  by  Pas.sknger 
OB  Shipper.  — Notwithstanding  the  rule  above  given,  it  is  said  in  Brown  v. 
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Eastern  R.  R.  Co.,  11  Cnsh.  97,  98,  which  was  decided  in  1853,  that  "tha 
doctrine  is  nevertheless  gradually  being  incorporated  into  the  jurisprudence 
of  the  times  that  such  limitations  may,  under  proper  qualifications  and  safe- 
guards for  securing  due  notice  to  the  traveler,  or  the  party  for  whom  the 
goods  are  to  be  transported,  be  held  operative  and  binding  upon  the  parties  "; 
citing  Bingham  v,  Rogers,  G  Watts  &  S.  495;  Laiwj  v.  Colder,  8  Pa.  St.  484; 
Swindler  v.  HilUard,  2  Rich.  286.  So  it  has  been  held  that  there  must  ba 
actual  notice,  or  circumstances  such  as  that  the  failure  to  read  was  caused  by 
the  actual  negligence  of  the  passenger,  in  order  to  make  binding  a  limitation 
on  a  ticket  restricting  carrier's  liability  for  loss  of  baggage:  Maurilz  v.  New 
York  etc.  R.  R.  Co.,  23  Fed.  Rep.  765;  but  general  words  are  not  sufficient 
in  a  shipping  contract;  the  intent  must  be  so  clearly  expressed  as  that  it  can- 
not be  misunderstood:  Nicholas  v.  New  York  etc  R.  R.  Co.,  89  N.  Y.  370; 
and  it  is  held  in  Massachusetts  that  common  carriers  may  restrict  their  com- 
mon-law liability  as  insurers  by  notice  brought  home  to  the  owner  of  goods 
before  or  at  the  time  of  delivery  to  them,  if  such  notice  be  assented  to,  either 
expressly  or  impliedly,  by  the  owner,  if  assent  is  clear  and  unequivocal:  Jud' 
son  V.  Western  R.  R.  Co.,  6  Allen,  486;  83  Am.  Dec.  646;  Barney  v.  Harris,  4 
Har.  &  J.  317;  Bucklandv.  Adama  Ex.  Co.,  97  Mass.  124;  93  Am.  Dec.  68, 
and  note  73;  Fillebrown  v.  Grand  Trunk  Ky  Co.,  55  Me.  462;  92  Am.  Dec. 
606;  Coo^r  v.  Ben-y,  21  Ga.  526;  68  Am.  Dec.  468.  So  in  Kentucky,  a 
public  notice  given  by  a  common  carrier,  and  brought  home  to  the  knowl- 
edge of  the  shipper,  enters  into  the  contract  of  afifreightment  so  far  aa  the 
carrier  has  the  right  to  impose  such  terms,  either  by  express  or  implied  con-* 
tract,  not,  however,  inconsistent  with  the  express  contract,  and  such  notice 
will  be  considered  in  construing  the  contract  when  its  terms  do  not  conflict 
with  the  express  undertaking:  Orndorff  v.  Adams  Ex.  Co.,  3  Bush,  194;  96 
Am.  Dec.  207,  and  note  211.  So  where  the  terms  of  the  notice  are  clear  and 
explicit,  and  the  passenger  is  proven  to  have  had  actual  knowledge  thereof, 
it  will  be  deemed  binding  on  him,  but  where  the  passenger  waa  unable  to 
understand  the  English  language,  it  was  decided  that  a  general  notice  could 
not  affect  him:  Camden  and  Amboy  R.  R.  Co.  v.  Baldatif,  16  Pa.  St.  67.  But 
such  notice,  in  order  to  be  availing,  must  also  be  actual,  or  such  as  may  be 
implied  from  the  circumstances,  or  it  should  be  brought  to  the  knowledge  of 
the  passenger  at  least  "in  time  to  leave  the  car,  and  have  his  baggage  re- 
moved, before  the  train  leaves  ":  Wilson  v.  Chesapeake  etc.  R.  R.  Co.,  21  Gratt. 
C54,  676;  Story  on  Contracts,  sec.  761;  see  also  Rawson  v.  Pennsylvaiua  R.  R. 
Co.,  48  N.  Y.  212;  Blossom,  v.  Dodd,  43  Id.  264.  And  it  is  said  in  New  York 
that  if  the  passenger's  attention  is  called  to  the  notice  limiting  the  weight 
and  value  of  his  baggage  by  the  ticket  agent  at  the  time  of  its  purchase,  or 
it  is  otherwise  shown  that  he  was  aware  of  the  notice  at  that  time,  he  will  be 
presumed  to  have  assented  to  its  terms,  in  tlie  absence  of  any  objection 
thereto  on  his  part:  Rawson  v.  Pennsylvania  R.  R.  Co.,  48  N.  Y.  212;  8  Am. 
Rep.  643;  Blossom  v.  Dodd,  43  N.  Y.  264.  The  case  of  Railroad  Co.  v.  Fraloff, 
100  U.  S.  24,  is  one  in  which  the  rule  was  laid  down  that  there  might  be  a 
limitation  of  liability  in  favor  of  the  carrier,  but  the  proviso  made  by  the 
court,  when  stating  the  rule,  wais,  that  such  restriction  should  be  reasonable; 
that  it  should  have  been  brought  to  the  actual  knowledge  of  the  passenger, 
and  should  not  be  inconsistent  with  the  duties  of  such  carrier  to  the  public, 
nor  with  any  statute;  and  that  the  carrier  might  provide  that  where  baggage 
exceeded  a  fixed  amount  in  value  there  should  be  paid  an  additional  com- 
pensation proportioned  to  the  risk,  and  might  rightfully  require  as  a  condi- 
tion  precedent  to  any  contract  for  the  transportation  of  baggage  information 
from  the  passenger  as  to  its  valnn. 
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Carrfer's  Liability  may  be  Limited  by  Express  Contract.  —  Outside 
of  implied  contracts  above  noticed,  arising  from  bringing  actual  knowledge  of 
the  restriction  or  condition  sought  to  be  imposed  home  to  the  passenger  or 
shipper,  there  is  no  doubt  but  that  the  general  liability  of  a  common  carrier 
may  be  restricted  or  diminished  by  express  or  special  contract  to  which  the 
passenger  or  shipper  has  assented:  BlumentJialv.  Brainerd,  38  Vt.  402;  91  Am. 
Dec.  349,  and  note  363;  Parson  v.  Monteath,  13  Barb.  553;  Wcllv.  New  York 
Cent.  R.  R.  Co.,  24  N.  Y.  181;  Southern  Express  Co.  v.  Kcwhy,  36  Ga.  635; 
91  Am.  Dec.  783;  Atwood  v.  Reliance  etc.  Co.,  9  Watts,  87;  Bingham  v.  Rogers, 
6  Watts  &  S.  495;  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  338;  Ex- 
cess Co.  V.  Caldwell,  21  Wall.  267;  Cooper  v.  Berry,  21  Ga.  526;  68  Am.  Dec. 
468;  Thayer  v.  St.  Louis  R.  R.  Co.,  22  Ind.  26;  85  Am.  Dec.  409,  and  note 
412;  Georgia  R.  R.  Co.  v.  Oann,  68  Ga.  350;  Dorrx.  New  Jersey  Steam  Nav. 
Co.,  UN.  Y.  485,  492;  Farmers^  etc.  Bank  v.  Champlain  Transportation  Co., 
23  Vt.  186;  Western  Transportation  Co.  v.  Neiohall,  24  111.  460;  70  Am.  Dec. 
760,  and  note  775;  Graham  v.  Davis,  4  Ohio  St.  362;  02  Am.  Dec.  285,  and 
note  294;  Roberts  v.  Riley,  15  La.  Ann.  103;  77  Am.  Dec.  83;  Southern  Ex- 
cess Co.  V.  Pwcell,  37  Ga.  103;  92  Am.  Dec.  53,  and  note  50;  Grace  v.  Adami, 
100  Mass.  505;  97  Am.  Dec.  117;  Mobile  etc.  R.  R.  Co.  v.  IlopJdns,  41  Ala. 
486;  94  Am.  Dec.  607;  Indianapolis  etc.  R.  R.  Co.  v.  Cox,  29  Ind.  360;  95 
Am.  Dec.  640;  McFadden  v.  Missouri  Pacific  R.  R.  Co.,  92  Mo.  343;  1  Am. 
St.  Kep.  721.  Although  this  rule  is  less  broadly  stated  iu  Smith  v.  New 
York  etc.  R.  R.,  29  Barb.  132,  where  it  is  said  that  there  may  be  a  restric- 
tion to  a  limited  degree.  The  contract  must  also  be  clear  and  specific:  Id.; 
and  must  be  fairly  and  understandingly  made:  McFadden  v.  Missouri  Pacific 
R.  R.  Co.,  92  Mo.  343;  1  Am.  St.  E,ep.  721;  and  if  both  parties  have  a  fair 
opportunity  to  understand  the  terras  of  the  contract  entered  into,  they  are 
bound  by  it:  Wallace  v.  Matthews,  39  Ga.  617;  99  Am.  Dec.  473,  and  note  479. 
Or  if  the  limitations  on  a  check  or  ticket  are  brought  to  a  passenger's  notice, 
and  he  agrees  to  such  limitation,  it  then  becomes  binding:  Baltimore  etc.  R.  R. 
Co.  V.  Campbell,  30  Ohio  St.  647;  38  Am.  Hep.  017.  But  it  is  held  that  the 
assent  must  be  in  express  terms:  Western  Transp.  Co.  v.  Neiohall,  24  111. 
466;  but  see  Logan  v.  Ponchartrain  R.  R.  Co.,  11  Rob.  24;  43  Am.  Dec.  199. 
It  has  been  decided  that  a  bill  of  lading  given  by  a  carrier  on  receipt  of  goods, 
and  accepted  by  a  shipper,  is  a  special  contract:  Steele  v.  Townsend,  37  Ala. 
247;  79  Am.  Dec.  49,  and  note  57;  McMillan  v.  S.  <i:N.  I.  R.  R.  Co.,  IG  Mich. 
79;  93  Am.  Dec.  208,  and  note  227;  Grace  v.  Adams,  100  Mass.  505;  97  Am. 
Dec.  117;  but  see  ^Ic^a???.*  Express  Co.  v.  Stettaners,  01  111.  184. 

Limitation  of  Carrier's  Liability  must  be  Reasonable. — The  limi- 
tation of  a  common  carrier's  lialjility  by  express  contract  must  be  reasonable 
in  itself,  and  not  such  as  to  operate  as  a  snare  or  fraud  upon  the  public;  must 
bo  fully  understood  by  tlic  other  party,  and  clearly  proved:  Adams  Express 
Co.  V.  Nock,  2  Duvall,  532;  87  Am.  Dec.  510;  Bnltimore  and  Ohio  R.  R.  v. 
Rathbonc,  1  W.  Va.  87;  83  Am.  Dec.  GG4;  Adams  Express  Co.  v.  Reagan,  29I;iil. 
21 ;  92  Am.  Dec.  332,  and  note  330.  Therefore  the  condition  that  the  carrier 
should  not  be  liable  for  loss,  unless  a  claim  therefor  should  be  presented  within 
thirty  days  from  the  date  of  the  receipt,  was  declared  to  be  unreasonable  and 
<oId,  ju  a  contract  to  carry  a  package  from  Indiana  to  Georgia,  during 
the  war,  and  when  tran.sportatiou  was  much  interrupted:  Adams  Express  Co. 
V.  Reaijan,  29  Ind.  21 ;  92  Am.  Dec.  3.32,  and  note  336.  But  a  railroad  com- 
pany, as  common  carrier  of  animals,  may  by  contract  limit  its  liability  for 
loss,  by  stipulating  that  a  shipper  shall  not  maintain  an  action  against  it  for 
daijiage  after  forty  days  shall  have  elapsed  from  the  time  when  the  cause  ot 
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action  arose,  though  such  time  is  shorter  than  that  named  in  the  statute  ol 
limitations.  Such  contract  is  valid  if  founded  upon  suflBcient  consideration, 
and  reasonable  in  its  terms:  Gulf  etc.  B.  R.  Co.  v.  Trawick,  68  Tex.  314;  2  Am. 
St.  Rep,  494.  So  the  carrier  may  provide  that  he  shall  only  be  liable  for 
damage  or  loss  while  the  goods  are  iu  his  own  custody:  Weinberg  v.  Albe- 
marie  etc.  H.  R.  Co.,  91  N.  C.  31;  and  there  may  be  a  contract  which  will  ex- 
empt the  carrier  for  liability  for  loss  of  a  special  class  of  goods,  as  jewelry, 
unless  its  value  be  stated  and  extra  freight  paid:  Tlie  Bermuda,  23  Blatchf. 
554. 

Exemption  from  Liabilty  for  Negligence  bt  Notice,  etc.  —  Public 
policy  forbids  that  a  common  carrier  should  be  allowed  to  contract  for  ex- 
emption from  liability  for  damage  occasioned  by  the  negligence,  willful  de- 
fault, or  tort  of  himself  or  his  servants:  Mobile  etc.  R.  R.  Co.  v.  Hopkins,  41 
Ala.  486;  94  Am.  Dec.  607;  Pennsylvania  R.  R.  Co.  v.  Raiordon,  119  Pa.  St. 
677;  4  Am.  St.  Rep.  670;  Pennsylvania  R.  R.  Co.  v.  Miller,  87  Pa.  St.  395; 
Baltimore  etc.  R.  R.  Co.  v.  Skeels,  3  W.  Va.  656;  Carroll  v.  Missouri  Pacific 
R'y  Co.,  88  Mo.  239;  Louisville  etc.  R.  R.  Co.  v.  Oden,  80  Ala.  38;  Gulf  Colo- 
rado etc.  R.  R.  Co.  V.  McGoicm,  65  Tex.  640;  Evansville  etc.  R.  R.  Co.  v.  Toung, 
28  Ind.  516;  Grogan  v.  Adams  Express  Co.,  114  Pa.  St.  623;  McFadden  v. 
Missouri  Pacijic  R'y  Co.,  92  Mo.  343,  348;  1  Am.  St.  Rep.  721;  IlUnois  etc 
R.  R.  Co.  V.  Adams,  42  111.  474;  92  Am.  Dec.  85;  Seller  v,  Pacijic  Co.,  1  Or. 
409;  Pennsylvania  R.  R.  Co.  v.  McCloshey,  23  Pa.  St.  526;  Branch  v.  Wilming- 
ton etc.  R.  R.  Co.,  88  N.  C.  573;  Southern  Express  Co.  v.  Moon,  39  Miss.  822; 
Farnham  v.  Camden  etc.  R.  R.  Co.,  55  Pa.  St.  526;  Georgia  R.  R.  Co.  v.  Gann, 
68  Ga.  350;  CJiicago  etc.  R.  R.  Co.  v.  Moss,  60  Miss.  1003;  Roberta  v.  Rihy, 
15  La.  Ann.  103;  77  Am.  Dec.  83;  GraJiam  v.  Davis,  4  Ohio  St.  362;  62  Am. 
Dec.  285,  and  note  294;  SoutJiern  Express  Co.  v.  Purcell,  37  Ga.  103;  92  Am. 
Dec.  53;  Squire  v.  New  York  Cent.  R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec. 
162,  and  note  167;  GrcLce  v.  Adams,  100  Mass.  505;  97  Am.  Dec.  117;  Chicago 
etc.  R.  R.  Co.  v.  Abels,  60  Miss.  1017;  Little  Rock  etc.  R.  R.  Co.  v.  Talbot,  39 
Ark.  625;  Rose  v.  Des  Moines  etc.  R.  R.  Co.,  39  Iowa,  246;  OJdo  etc.  R.  R.  Co. 
v.  Selby,  47  Ind.  471;  Michigan  etc.  R.  R.  Co.  v.  Heaton,  37  Id.  448;  Goldey 
v.  Pennsylvania  R.  R.  Co.,  30  Pa.  St.  242;  Empire  etc.  Co.  v.  Wamsutta  etc.  Co., 
63  Id.  14;  Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Hart  v.  Pennsylvania  R.  R. 
Co.,  112  U.  S.  331,  338;  Bank  of  Kentucky  v.  Adams  Express  Co.,  93  Id,  174; 
Blumentluil  v.  Brainerd,  38  Vt.  402;  91  Am.  Dec.  349,  and  note  363;  Levering 
v.  Union  etc.  Co.,  42  Mo.  88;  97  Am.  Dec.  320,  and  note  325.  Nor  may  a  car- 
rier contract  so  as  to  exempt  himself  from  want  of  care:  Indianapolis  etc. 
R.  R.  Co.  v.  Cox,  29  Ind,  360;  95  Am.  Dec.  640.  So  printed  notices,  receipts, 
and  regulations  even,  when  brought  to  shipper's  notice  and  assented  to  by 
him,  will  not  excuse  the  carrier  from  liability  for  a  failure  to  use  ordinary 
care  in  transporting  them:  Mann  v.  BircJuird,  40  Vt,  32G;  94  Am.  Dec.  398, 
and  note  402;  Adams  Express  Co.  v.  Stettaners,  61  111.  184;  14  Am.  Rep.  57; 
Mohile  etc.  R.  R.  Co.  v.  Hopkins,  41  Ala.  486;  94  Am.  Dec.  607,  and  cases 
above  cited.  In  some  of  the  New  York  cases  it  is  held  that  the  carrier  may, 
by  a  contract  expressed  in  unequivocal  terms,  even  exonerate  himself  from 
liability  for  gross  negligence:  Maynard  v,  Syracuse  etc.  R.  R.  Co.,  71  N,  Y. 
180;  27  Am.  Rep.  28;  Cragin  v.  New  York  etc.  R.  R.  Co.,  51  N.  Y.  61;  10 
Am.  Rep.  559;  Poucher  v.  New  York  etc.  R.  R.  Co.,  49  N.  Y.  263;  10  Am. 
Rep.  364;  Bissell  v.  New  York  etc.  R.  R.  Co.,  25  N.  Y.  442. 

Notices,  etc.,  as  Making  Contract  in  Favor  of  Carriers  of  Passen- 
OEBS, — It  should  bo  borne  in  mind  that  the  same  responsibility  does  not 
iittacb  to  carriers  of  passengers  as  to  common  carriers,  except  in  regard  to 
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baggage;  it  is  only  on  the  ground  of  negligence  that  carriers  of  passengers 
are  held  liable:  2  Greenl.  Ev.,  13th  ed.,  sees.  221,  222.  The  law  requires 
that  railroad  companies,  as  carriers  of  passengers,  should  exercise  the  highest 
degree  of  care  and  prudence,  and  they  are  liable  for  the  slightest  neglect: 
Peters  v.  Rylands,  20  Pa.  St.  497;  59  Am.  Dec.  746;  GUknwater  v.  Madison 
etc.  R.  R.  Co.,  5  Ind.  339;  61  Am.  Dec.  101;  Moore  v.  Dcs  Moines  etc.  R.  R. 
Co.,  69  Iowa,  491.  So  that,  in  determining  the  right  of  a  carrier  of  passen- 
gers  to  exempt  itself  from  liability  by  notice,  words  on  tickets,  etc.,  refer- 
ence must  always  be  had  to  the  degree  of  responsibility  attaching  to  their 
contract  of  carriage.  It  is  held  in  Kent  v.  Baltimore  etc.  R.  R.  Co.,  45  Ohio 
St.  284,  4  Am.  St.  Rep.  539,  that  a  purchaser  of  a  railway  passenger  ticket 
does  not,  by  its  mere  acceptance,  acquiesce  in  and  bind  himself  to  all  the 
terms  and  conditions  printed  thereon,  in  the  absence  of  actual  knowledge  of 
them,  although  he  bought  the  ticket  at  a  rate  reduced  from  the  regular  fare, 
but  at  the  rate  usual  to  the  class  of  passengers  to  which  he  belonged;  and 
there  is  no  irrebutablo  presumption  that  one  who  takes  passage  upon  a  limited 
railroad  ticket,  the  limit  of  which  has  expired,  is  informed  of  the  rules  and 
regulations  of  the  company  prohibiting  the  use  of  such  ticket,  by  his  paying 
to  the  conductor  of  the  train  the  difference  between  the  redemption  value  of 
the  ticket  and  a  full  fare,  when  no  such  prohibition  appears  upon  the  ticket: 
Arnold  v.  Pennsylvania  R.  R.  Co.,  115  Pa.  St.  135;  2  Am.  St.  Rep.  542. 
Though  a  condition  in  a  ticket,  to  which  the  passenger  has  assented,  that  it 
should  not  be  good  for  certain  trains,  does  not  entitle  the  passenger  to  ride 
on  those  trains,  although  subsequent  to  the  purchase  of  the  ticket  the  com- 
pany had  advertised  that  passengers  "  with  tickets  "  might  ride  thereon.  In 
this  case,  the  ticket  was  of  the  special  kind  known  as  "mileage  tickets": 
Jhmlapx.  Northern  Pacijic  R.  R.  Co.,  35  Minn.  203;  Howard  v.  Chicago  etc. 
R.  R.  Co.,  61  Miss.  194.  It  is  held  in  New  York  that  a  carrier  of  passengers 
may  limit  the  time  upon  its  ticket  within  which  it  may  be  used,  and  may  also 
specify  thereon  that  the  trip  shall  be  continuous,  and  that  such  provision  on 
the  ticket  is  evidence  of  a  contract  to  that  effect:  Barker  v.  Cojlin,  31  Barb. 
556.  So  a  purchaser  of  a  railroad  ticket,  who  accepts  and  uses  the  same,  is 
bound  by  a  condition  printed  thereon  that  it  is  good  "for  a  continuous  trip 
only,"  and  "is  not  good  to  stop  off":  Johnson  v.  Philadelphia  etc.  R.  R.  Co., 
63  Md.  106;  see  also  Pennington  v.  Philadelphia  etc.  R.  R.  Co.,  62  Id.  95.  In 
this  last  case  the  court  said:  "A  passenger  has  the  right  to  be  conveyed  in 
the  cars  of  a  railroad  company  without  making  any  special  contract  for  trans- 
portation  It  is  competent  to  vary  these  obligations  by  a  special  agree- 
ment on  valuable  consideration  between  the  passenger  and  the  company. 
....  The  mere  purchase  of  a  ticket  does  not  constitute  a  contract.  Be- 
fore the  ordinary  liability  of  the  railroad  company  can  be  varied,  there  must 
be  a  consent  of  the  passenger,  founded  on  a  valuable  consideration.  The 
ticket  ordinarily  is  only  a  token  showing  that  the  passenger  has  paid  his 
fare;  but  where  the  ticket  is  sold  at  less  than  the  usual  rates,  on  the  condi- 
tion that  it  shall  not  be  used  after  a  limited  time,  if  the  passenger  accepts 
and  uses  the  ticket,  he  makes  a  contract  with  the  company  according  to  the 
terms  stated,  and  the  reduction  in  his  fare  is  the  consideration  for  his  con- 
tract  The  railroad  company  agrees  to  carry  him  at  the  reduced  rate 

'upon  the  conditions  stated  on  the  face  of  the  ticket.  If  he  agrees  to  those 
terms,  the  contract  is  consummated. "  But  the  rule  in  Pennsylvania  is  limited, 
since  it  is  there  held  that  general  public  notice  given  in  the  ticket-office,  and 
by  posters,  circulars,  etc.,  of  the  regulations  of  a  railroad  company,  relating 
to  the  length  of  time  for  which  excursion  tickets  could  be  used  and  remain 
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good,  13  not  admissible  to  sliow  actual  knowledge  of  such  regulation  by  the 
purchaser,  in  the  absence  of  any  notice  on  the  ticket  itself:  Pennsylvania 
a.  R.  Co.  V.  Spicker,  105  Pa.  St.  142.  But  see  Lalx  Shore  etc.  Ry  Co.  v. 
Roaenzwelj,  113  Id.  .'ilO,  where  it  is  said  that  "the  plaintiff's  ticket  was  evi- 
dence of  the  payment  of  his  fare,  and  of  his  right  to  be  carried  according  to 
its  terms.  It  did  not  express  the  whole  contract.  Wliat  it  does  not  set 
forth  may  be  ascertained  from  the  reasonable  rules  and  regulations  of  the  de- 
fendant; and  the  holder  of  the  ticket  is  bound  to  inform  himself  of  such 
regulations  respecting  the  conduct  of  trains  and  the  rights  of  passengers." 

Notices,  etc.,  Restricting  Liability  of  Carriers  of  Passengers  fob 
Tort  ou  Negligence. — A  railroad  company  cannot  contract  for  exemption 
from  liability  to  a  passenger  for  damage  resulting  from  its  own  willful  miscon- 
duct, or  that  degree  of  recklessness  which  is  its  equivalent:  Perkins  v.  New 
York  Central  P.  R.  Co.,  24  N.  Y.  190;  82  Am.  Dec.  282,  and  note  290.  So  a 
person  riding  free,  and  in  baggage-car  of  train,  with  knowledge  of  the  con- 
ductor, is  not,  by  reason  of  such  facts,  precluded  from  recovering  for  an  in- 
jury caused  by  a  collision,  even  though  he  might  not  or  would  not  have  been 
injured  had  he  remained  in  the  passenger-car:  Washburn  v.  Nashville  etc. 
P.  P.  Co.,  3  Head,  G38;  75  Am.  Dec.  784.  The  rule  that  a  common  carrier 
cannot  exempt  himself  by  special  contract  from  liability  for  tort  or  negli- 
gence of  himself  or  his  eervants  applies  where  he  undertakes  to  transport 
passengers  gratuitously  on  a  ticket  which  contains  a  stipulation  that,  in  con- 
eidcration  of  such  free  passage,  the  passenger  assumes  all  risk  of  accident, 
and  a;;rcc.T  t':at  the  carrier  shall  not  be  liable  tlierefor,  whether  resulting 
from  negligoiicG  of  its  servants  or  otherwise:  Pennsylvania  R.  R.  Co.  v.  Mc- 
Closkey,  23  Pa.  St.  532;  Illinois  eic.  P.  P.  Co.  v.  Read,  37  111.  484;  Prince  v. 
International  etc.  P.  P.  Co.,  G4  Tex.  144;  Mobile  etc.  P.  P.  Co.  v.  Hopkins,  41 
Ala.  489;  94  Am.  Dec.  607;  Jacobus  v.  St.  Paul  etc.  P.  P.  Co.,  20  Mmn.  125; 
Indiana  etc.  P.  R.  Co.  v.  Mendy,  21  Ind.  48;  Gulf  Colorado  etc.  P.  P.  Co.  v.  Mc- 
Gown,  65  Tex.  640;  but  see  Annas  v.  Milwaukee  etc.  P.  P.  Co.,  G7  Wis.  46;  57 
Am.  Rep.  388,  and  note;  Wells  v.  New  York  etc.  P.  P.  Co.,  24  N,  Y.  181;  Kin- 
ney w  Central  P.  P.  Co.,  34  N.  J.  L.  513.  But  the  case  of  Nolton  v.  Western 
P.  P.  Corp.,  15  N.  Y.  444,  69  Am.  Dec.  623,  limits  the  liability  to  cases  whero 
the  injuries  are  sustained  by  the  passenger  without  his  own  faiilt,  and  through 
culpable  negligence  of  the  company,  and  puts  the  liability,  not  upon  the  con- 
tract, but  upon  the  public  duty  of  the  company  to  furnish  its  passengers  safe 
carriage.  It  was  decided  as  late  as  1885,  in  Missouri,  that  a  drover  riding  on 
a  free  pass  to  take  care  of  his  stock  may  recover  for  injury  sustained  by  the 
carrier's  negligence,  although  the  pass  provided  tiiat  ho  took  his  own  risk  of 
personal  injury  from  any  cause  whatever,  and  ho  signed  a  release  to  that 
effect:  Carroll  v.  Missouri  R'y  Co.,  88  Mo.  239;  57  Am.  Rep.  382,  and  note 
388,  where  the  points  involved  are  considered  in  extemo,  and  the  editor 
arrives  at  the  same  conclusion,  evidently,  as  in  the  Carroll  case.  But  the 
contra  is  held  in  New  York,  however,  and  in  a  case  where  the  plaintiff  shipped 
his  cattle  under  an  agreement  that  carriage  for  himself  should  bo  free,  and 
in  pursuance  thereof  received  a  drover's  pas.?,  which  provided  that  its  ac- 
ceptance should  bo  considered  "a  waiver  of  all  claims  agaiu.st  the  company 
for  personal  injury  received  when  on  the  above  train,"  and  he  was  injured 
by  the  negligence  of  defendant's  servant,  it  was  held  that  no  liability  at- 
tached: Pouclier  v.  New  York  etc.  R.  P.  Co.,  49  N.  Y.  2G3;  10  Am.  Rep.  3G4, 
and  note  366;  see  also  Grinoold  v.  New  York  etc.  P.  P.  Co.,  53  Conn.  371;  55 
Am.  Rep.  115.  And  it  was  decided  in  Perkins  v.  New  Yoik  etc.  P.  P.  Co.,  24 
N.  Y.  196,  82  Am.  Dec.  282,  and  note  290,  that  a  railroad  company  may. 
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by  contract,  exempt  itself  from  liability  to  a  gratuitous  passenger  for  any 
degree  of  negligence  in  its  servants  or  agents,  other  than  its  directors  or 
managing  officers,  who  are  to  be  considered  as  identical  with  the  company 
itself. 

Upon  Whom  Burden  of  Proof  to  Show  Notice,  etc.,  Rests.  —  "In 
every  case  of  public  notice  the  burden  of  proof  is  on  the  carrier  to  show  that 
the  person  with  whom  he  deals  is  fully  informed  of  its  tenor  and  extent; 
....  and  in  an  action  against  a  carrier,  the  defendant  must  satisfy  the  jury 
that  the  notice  was  actually  communicated  to  the  plaintiff.  If  it  was  posted 
up  or  advertised  in  a  newspaper,  it  must  appear  that  he  read  it.  In  the 
latter  case,  the  advertisement  aflFords  no  ground  for  an  inference  of  notice, 
unless  it  be  proved  that  the  plaintiff  was  in  the  habit  of  taking  or  reading 
the  newspaper  in  which  it  was  inserted,  and  even  then  the  jury  are  not  bound 
to  find  the  fact":  2  Greenl.  Ev.,  13th  ed.,  sec.  216.  So  the  burden  of  proof 
is  on  the  carrier  to  show  the  agreement:  Baltimore  and  Ohio  R.  R.  Co.  v. 
Campbell,  3G  Ohio  St.  647;  38  Am.  Rep.  617.  And  the  burden  is  upon  the 
carrier  notwithstanding  an  exception  exempting  him  from  liability  for  loss  by 
fire,  to  show  that  the  accident  did  not  occur  through  any  fault  or  negligence 
on  his  part  or  on  the  part  of  his  agents  or  employees:  Levering  v.  Union 
Tramp,  etc.  Co.,  42  Mo.  88;  97  Am.  Dec.  320,  and  note  325.  The  rule  on 
this  point  is  stated  as  follows  in  Pennsylvania  R.  R.  Co.  v.  Raiordon,  119  Pa. 
St.  677,  4  Am.  St.  Rep.  670:  "At  common  law,  if  property  was  lost  or 
injured  while  in  the  hands  of  the  carrier,  the  burden  of  proof  was  on  the 
carrier  to  show  the  existence  of  such  circumstances  as  were  sufficient  to  ex- 
cuse him  from  liability.  Such  is  still  the  general  rule;  but  when  a  special 
contract  is  entered  into  between  the  shipper  and  the  carrier,  the  contract 
takes  the  place  of  the  common-law  rule,  and  fixes  the  liability  of  the  carrier. " 

Neglect  or  Failure  to  Read  Notice,  etc. — The  fact  that  consignor 
did  not  read  bill  of  lading  delivered  to  him,  which  contained  restrictions  of 
the  carrier's  liability,  does  not,  in  tliose  states  where  such  restriction  may  be 
BO  imposed,  prevent  his  being  bound  by  its  terms,  if  there  was  no  fraud  prac- 
ticed upon  him:  McMillan  v.  S.  ^  N.  I.  R.  R.  Co.,  IG  Mich.  79;  93  Am.  Dec. 
208,  and  note  227;  Grace  v.  Adams,  100  Mass.  605;  97  Am.  Dec.  117;  Steers 
V.  Liverpool,  N.  Y.,  <fc  P.  Steamship  Co.,  57  N.  Y.  1,  5;  15  Am.  Rep.  453. 
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Verdict  will  not  be  Distckbed  wliere  the  record  shows  that  the  questions 
in  issue  were  fairly  presented  upon  the  trial,  that  substantial  justice  has 
been  done,  and  it  also  appears  that  the  instructions  of  the  court  and  the 
general  verdict  are  characterized  by  an  absence  of  passion  and  prejudice, 
unless  there  are  such  grave  and  material  errors  as  absolutely  compel  a 
reversal. 

Evidence.  —  In  Action  against  Employer  for  Injury  Caused  Em- 
ployee in  using  defective  tool,  fellow-workmen  may  testify  to  the 
actual  condition  of  such  tool,  describing  its  defects;  also  that  they  had 
worked  with  it,  and  that  it  was  imsafe  at  the  time  of  the  accident. 


730  Atchison  etc.  R.  R.  Co.  v.  Sadler.        [Kansas, 

Evidence.  — EInowledge  by  Employer  of  Unsafe  Condition  of  Defective 
Tool,  causing  injury  to  employee,  may  be  proven  by  the  testimony  of  a 
fellow- workman  that  he  had  told  the  foreman  having  charge  of  the  work 
that  the  tool  was  unsafe. 

Employer  —  Promise  to  Furnish  New  Tools  in  Place  of  Defectivb 
Ones  —  Negligence.  —  Where  a  railroad  company  had  knowledge  that 
tools  in  use  by  its  workmen  were  defective,  and  through  its  foreman 
promised  to  furnish  them  new  ones,  an  individual  employee  in  whoso 
presence  and  hearing  the  promise  is  made  has  a  right  to  rely  thereon, 
and  is  entitled  to  its  benefit.  In  such  case,  if  a  reasonable  time  has 
expired  within  which  new  and  perfect  tools  ought  to  have  been  fur- 
nished, permitting  their  continued  use  is  gross  negligence,  and  employee 
injured  in  using  them  may  recover  therefor. 

Instructions  Afford  No  Ground  of  Complaint,  where,  taking  them  all 
together,  they  so  fairly  present  the  question  involved  that  the  jury  could 
not  be  misled,  although  some  of  the  instructions  may  by  themselves  bo 
subject  to  criticism. 

George  R.  Peck,  A.  A.  Hurd,  and  J.  G.  Egun,  for  the  plain- 
tiff in  error. 

A.  Smith  Devenney,  for  the  defendant  in  error. 

Simpson,  C.  The  material  facts  as  found  by  the  jury  in 
answer  to  special  interrogatories  submitted  by  both  parties, 
and  from  the  evidence,  are  as  follows:  William  Sadler,  a  young 
man,  on  the  thirty-first  day  of  March,  1885,  was  employed  by 
the  Atchison,  Topeka,  and  Santa  Fe  Railroad  Company  as  a 
section-hand  on  section  No.  5,  in  Johnson  County,  at  the  rate 
of  $1.10  per  day.  He  was  employed  by  the  foreman,  who  had 
authority  from  the  company  to  employ  and  discharge  section- 
men,  and  he  worked  under  the  authority  and  direction  of 
such  foreman.  Sadler  continued  in  the  employment  of  the 
company  until  some  time  in  the  month  of  June,  when  he 
was  ordered  by  the  foreman  to  use  the  spike-maul  and 
drive  spikes.  Sadler  objected  to  this  class  of  work,  and  in- 
formed the  foreman  of  his  inexperience,  but  he  was  compelled 
to  work  with  the  spike-maul  for  more  than  an  hour  on  that 
day,  and  on  the  next  day  he  worked  an  hour  in  the  forenoon 
and  until  about  four  o'clock  in  the  afternoon,  when  a  spike 
flew  from  under  the  maul  when  it  struck  the  spike,  and  struck 
Sadler  on  the  left  leg,  cut  the  flesh,  and  fractured  the  bone; 
the  wound  bled  profusely,  and  produced  much  pain.  Two 
weeks  before  this  time,  Burkett  and  Ball,  two  of  the  section- 
men,  in  the  presence  of  Sadler  had  complained  to  the  foreman 
of  the  defective  and  unsafe  condition  of  the  tool,  and  the  fore- 
man told  them  that  the  company  had  promised  him  new  tools 
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for  the  section,  but  that  they  had  not  come  yet.  The  Bection- 
gang  were  engaged  in  taking  up  old  rails  and  replacing  them 
with  new  ones,  and  the  old  spikes  were  used  in  fastening  the 
new  rails.  The  ppike-maul  used  by  Sadler  was  an  old  one, 
worn  on  the  face,  and  at  one  side  of  the  face  were  "chipped" 
pieces,  or  a  piece  broken  out.  The  spike  was  an  old  and  greasy 
iron  one,  about  five  inches  in  length,  with  about  a  half-inch 
bent  at  the  top,  and  very  rusty.  Sadler  struck  the  spike  with 
the  maul,  and  the  spike  flew  from  under  the  blow  and  struck 
him  on  the  leg.  When  he  commenced  to  work  he  looked  for 
a  moment  at  the  maul,  when  the  foreman  called  out  to  him  in 
a  loud  voice,  "Hurry  up;  everything  is  all  right";  and  he 
immediately  went  to  work.  Immediately  after  the  injury 
Sadler's  attention  was  called  to  the  condition  of  the  maul  by 
Burkett,  a  fellow-workman,  and  they  examined  it  and  found 
that  it  was  not  only  worn  out,  but  was  badly  rounded  and 
chipped  off  from  the  face.  He  worked  for  two  days  after  the 
injury,  driving  spikes,  and  thinking  the  injury  was  not  serious, 
when  the  swelling  of  the  limb  and  the  pain  compelled  him  to 
quit,  and  place  himself  in  the  charge  of  a  physician. 

Sadler  testified  at  the  trial  that  he  had  attempted  to  exam- 
ine the  maul  before  he  went  to  work  with  it;  that  he  "  took 
it  up  in  this  shape  "  (illustrating),  and  was  looking  at  it;  that 
he  saw  the  edge  was  a  little  rounding,  when  the  foreman 
halloed  out  to  "Hurry  up;  everything  is  all  right";  that  he 
then  went  on  without  further  examination;  that  it  was  the 
same  maul  which  he  had  used  in  the  forenoon,  and  used  in 
the  afternoon  from  ten  o'clock  until  he  was  injured,  "along 
in  the  evening."  The  jury,  in  answer  to  a  special  interrog- 
atory, found  that  the  plaintifi"  below  knew  prior  to  the  accident 
that  the  maul  which  he  was  using  was  defective,  on  account 
of  having  been  worn  around  the  edges,  and  on  account  of  hav- 
ing a  small  piece  chipped  out  of  the  face  of  the  maul.  They 
also  found  that  the  plaintifi"  below  knew  at  the  time  he  was 
hurt  that  the  spike  he  was  attempting  to  drive  was  old,  rusty, 
and  greasy.  There  is  no  complaint  or  allegation  in  the  petition 
of  the  defendant  in  error  that  the  injury  was  occasioned  by 
the  defective  condition  of  the  spike.  He  bases  his  right  to 
damages  upon  the  defective  condition  of  the  maul.  There 
were  eight  mauls  among  the  tools  which  were  for  the  use  of 
this  gang  of  section-men;  and  the  jury  found  that  there  were 
four  mauls  in  use  at  the  time  the  injury  occurred.  The  find- 
ings of  the  jury  may  be  formulated  as  follows:  — 
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1.  The  foreman  knew  that  the  maul  used  by  Sadler  was  de- 
fective. 

2.  The  foreman  had  promised  the  section-gang,  in  the  pres- 
ence and  hearing  of  Sadler,  to  furnish  new  and  perfect  mauls. 

3.  Sadler  attempted  to  examine  the  maul  before  he  used  it, 
but  was  commanded  by  the  foreman  to  *'  Hurry  up;  everything 
was  all  right." 

4.  Sadler  was  inexperienced  in  the  use  of  a  maul,  and  in 
driving  spikes,  and  so  informed  the  foreman  before  he  com- 
menced to  use  the  maul. 

5.  The  foreman  gave  him  no  instructions  as  to  its  use,  so  as 
to  prevent  injury. 

6.  Sadler  was  not  guilty  of  any  fault,  negligence,  or  want  of 
ordinary  care  contributing  to  the  injury. 

7.  The  railroad  company  was  guilty  of  negligence  and  want 
of  ordinary  care  in  furnishing  defective  tools  and  compelling 
their  use. 

This  case  was  tried  by  a  jury,  with  great  skill  and  ability 
on  both  sides,  and  every  possible  question  that  could  be  raised 
on  the  state  of  facts  is  presented  in  this  record.  We  want  to 
say  in  a  general  way  that  we  are  impressed  with  the  unusual 
fairness  of  the  trial  for  a  case  of  this  character.  The  general 
instructions  of  the  court,  and  the  general  verdict  of  the  jury, 
as  well  as  their  answers  to  the  special  interrogatories  submit- 
ted by  both  sides,  are  all  characterized  by  an  absence  of  pas- 
sion and  prejudice,  and  a  liberal  regard  for  the  rights  of  all, 
BO  much  to  be  desired  in  judicial  investigation.  We  shall 
not  disturb  a  verdict  arrived  at  by  such  means,  unless  there 
are  such  grave  and  material  errors  as  absolutely  compel  a 
reversal. 

The  counsel  for  the  plaintiff  in  error  complain  of  the  admis- 
sion of  the  testimony  of  Burkett;  and  they  say  that  he  was 
permitted  to  give  his  opinion  that  the  spike-maul  in  use  on  the 
section  at  the  time  of  the  accident  to  Sadler  was  unsafe.  They 
also  complain  that  the  same  testimony  was  given  by  the  wil- 
jiess  Weber,  over  their  objection.  Both  of  these  witnesses  be- 
longed to  the  section-gang;  they  both  testified  that  they  had 
worked  with  the  mauls;  they  both  described  the  condition  of 
the  maul  used  by  Sadler  at  the  time  of  the  injury,  describing 
its  defects,  and  stating  that  it  was  unsafe.  We  can  see  no 
objection  to  this.  If  it  was  expert  evidence,  the  witnesses  had 
qualified  themselves  for  the  expression  of  opinion.  They  stated 
to  the  jury  the  actual  condition  of  the  maul,  and  on  their 
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statement  the  ordinary,  common  knowledge  of  the  jury  would 
authorize  the  conclusion  that  the  maul  was  unsafe.  The  tes- 
timony of  the  witness  Burkett,  that  he  told  the  foreman  that 
the  tools  were  unsafe,  was  admissible  for  the  purpose  of  prov- 
ing the  knowledge  of  the  company  of  the  defective  condition 
of  the  maul,  if  for  no  other  purpose.  This  was  one  of  the 
material  facts  which  the  plaintiff  had  to  establish,  and  it 
could  be  brought  to  the  knowledge  of  the  company  in  that 
manner.  We  see  no  objection  to  it.  There  is  no  doubt  on  the 
evidence  but  that  the  company  knew  that  the  maul  was  de- 
fective, and  through  the  foreman  had  promised  to  furnish  the 
gang  new  tools.  This  promise  was  made  in  the  presence  and 
hearing  of  Sadler;  and  we  think  he  had  a  right  to  rely  on  it 
under  the  particular  circumstances  of  the  case.  He  would 
certainly  be  bound  by  any  general  orders  or  directions  given 
by  the  foreman  to  the  gang  of  men  with  whom  he  was  asso- 
ciated in  work  on  the  section:  Union  Pacific  Ry  Co.  v.  Fray^ 
31  Kan.  739.  And  he  ought  to  have  the  benefit  of  any  prom- 
ise made  by  the  foreman  to  the  men  with  whom  he  was  asso- 
ciated: 2  Thompson  on  Negligence,  1017;  Perry  v.  Ricketts,  55 
111.  234;  Parody  v.  Chicago  etc.  Ry  Co.,  5  McCrary,  38.  A  suf- 
ficient time  had  elapsed  since  the  attention  of  the  foreman 
had  been  called  to  the  defective  condition  of  the  mauls  in  use 
on  the  section,  for  the  company  to  furnish  new  and  perfect 
tools  when  this  injury  occurred;  and  no  attempt  is  made  to 
explain  the  delay,  or  to  show  that  any  steps  had  been  taken  to 
replace  the  mauls.  After  the  defects  of  the  tools  have  been 
called  to  the  attention  of  the  company,  and  a  reasonable  time 
has  expired  within  which  the  company  ought  to  have  furnished 
new  or  perfect  tools,  their  continued  use  is  gross  negligence: 
Perry  v.  Ricketts,  supra. 

It  is  highly  probable  that  some  of  the  instructions  are  sub- 
ject to  criticism,  but  taking  them  altogether,  they  so  fairly 
present  the  questions  raised  on  both  sides  that  it  is  almost 
impossible  that  the  jury  could  be  misled  by  them  to  the  preju- 
dice of  the  plaintiff  in  error.  Taking  all  the  circumstances 
and  facts  of  the  case  into  consideration,  —  the  inexperience  of 
the  defendant  in  error  in  this  particular  line  of  work;  his  no- 
tice to  the  foreman  in  that  respect;  the  fact  that  he  was  re- 
quired to  work  with  a  defective  tool;  that  he  had  no  sufficient 
opportunity  to  examine  it;  that  his  attempt  to  do  so  was  in- 
terrupted by  the  foreman  by  a  command  to  "Hurry  up," 
coupled  with  an  assurance  that  "  every  thing  was  all  right"; 
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the  neglect  of  the  company,  for  more  than  a  reasonable  length 
of  time,  to  furnish  new  tools,  after  repeated  warnings  that  those 
in  use  were  defective;  the  freedom  of  the  jury  from  passion  or 
prejudice;  the  evident  desire  of  the  court  to  fully  and  fairly 
instruct  on  all  material  questions;  the  verdict  of  the  jury  and 
its  approval  by  the  trial  court  on  the  motion  for  a  new  trial, — 
we  are  disposed  to  think  that  substantial  justice  has  been  done, 
and  no  error  committed  that  ought,  in  the  interests  of  justice 
and  the  due  administration  of  the  law,  to  compel  a  new  trial. 
It  is  recommended  that  the  judgment  be  affirmed. 

By  the  Court.     It  is  so  ordered. 


Vkbdict  will  kot  be  Disturbed  unless  Cleaely  Erroneous:  See  Muse 
V.  Stem,  3  Am.  St.  Rep.  77,  and  note;  Reiley  v.  Haynes,  post,  p.  737,  and 
note. 

Instructions  Which,  as  a  Whole,  Properly  Present  the  Law,  will 
not  be  ground  for  reversal  because  portions  thereof  are  by  themselves  subject 
to  criticism:  See  Lang  v.  State,  ante,  p.  324. 

Servant  Continuing  in  Service  op  Master  on  Latter's  Pbouisb  to 
B.EFAIB  defective  machinery  is  not  guilty  of  contributory  negligence:  Sea 
Indianapolis  etc.  R'y  Co.  v.  Waison,  ante,  p.  579,  and  note. 
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NKauoENCB.  —  One  Who  Sets  out  a  Fire  upon  his  Own  Land  is 
Liable  for  an  injury  done  by  its  communication  to  the  property  of  an- 
other, only  where  he  is  negligent  in  setting  out  the  fire,  or  in  not  pre- 
venting it  from  spreading  outside  his  own  land;  nor  is  negligence  to  be 
imputed  to  him  because  he  did  not  anticipate  a  little  whirlwind  which 
arose  suddenly,  and  carried  the  fire  beyond  his  control. 

It  One  is  Guilty  of  Negligence  in  Setting  out  Fire,  or  in  his 
Attempted  Control  of  It,  it  is  immaterial  whether  he  was  diligent 
or  negligent  in  attempting  to  save  the  destroyed  property  by  back- 
firing, if  in  any  event  such  property  would  have  been  destroyed. 

Although  Instruction  is  not  Entirely  Plain  or  Unambiguous,  yet  if 
the  rule  of  law  attempted  to  be  stated  is  made  clear  by  the  instruction 
immediately  following,  there  ia  no  ground  for  reversaL 

John  T.  Bradley,  for  the  plaintiff  in  error. 

A,  H.  Case,  for  the  defendant  in  error. 

Holt,  C.  In  March,  1885,  the  defendant  in  error,  who  was 
also  defendant  below,  set  fire  to  some  corn-stalks  in  his  in- 
closed field,  which  escaped  and  swept  over  to  the  meadow  of 
the  plaintiff,  toward  his  stacks;  the  defendant,  going  into  the 
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meadow,  set  a  back-fire  to  protect  plaintifif'e  stacks,  but  the 
fire  escaping  from  him  burned  themj  either  the  back-fire  or 
the  original  fire  burned  up  the  fence-posts  of  the  plaintifi*.  He 
brought  his  action  before  a  justice  of  the  peace,  and  upon  ap- 
peal it  was  tried  in  the  Pottawatomie  district  court,  at  the 
October  term,  1885,  by  a  jury;  verdict  for  defendant,  and 
judgment  rendered  thereon.  Plaintiff  brings  the  case  here, 
and  in  his  brief  his  complaint  is  of  the  instructions  of  the 
court.  The  court,  in  substance,  instructed  that  before  plain- 
tifi"  could  recover  he  must  show  by  a  preponderance  of  the 
evidence  that  the  defendant  was  guilty  of  negligence  in  setting 
out  the  fire,  or  in  not  preventing  it  from  spreading  beyond  his 
own  land.  The  court  defined  the  degree  of  negligence  that 
must  exist  as  ordinary  negligence,  being  an  absence  or  want 
of  that  degree  of  care  which  men  of  common  prudence  gen- 
erally exercise  in  their  own  afi'airs. 

The  plaintiff  contends  that  because  fire  is  a  dangerous  ele- 
ment, any  one  using  it  must  exercise  extraordinary  care  in  its 
use.  We  do  not  think  his  contention  is  correct.  We  believe 
that  it  is  only  necessary  for  the  defendant  to  use  ordinary  care 
in  setting  out  the  fire  within  his  own  inclosure,  and  in  pre- 
venting its  escape  to  the  land  of  others.  Of  course  each  case 
of  this  kind  is  to  be  determined  to  a  great  extent  upon  its  own 
peculiar  circumstances,  and  the  acts  which  might  be  proper 
care  in  one  case,  in  another  case,  under  different  circumstances, 
might  not  be  sufiBcient.  To  that  extent  only,  the  question  of 
negligence  is  a  question  of  fact  for  the  jury,  the  measure  of 
negligence  or  prudence  first  being  defined  by  the  court. 

In  this  particular  case  the  defendant  was  burning  off  his 
lot,  and  preparing  it  for  cultivation,  and  set  the  fire  upon  a 
calm  morning;  after  the  fire  had  started,  the  wind  veered,  and 
there  were  puffs  of  wind  and  a  little  whirlwind  which  carried 
the  fire  beyond  his  control.  It  could  not  be  imputed  to  the 
defendant  for  negligence,  because  he  did  not  anticipate  such  a 
change  of  the  wind. 

The  plaintiff  further  complains  of  the  following  instruction: 
"If,  however,  you  find  from  the  evidence  that  the  original  fire, 
set  out  by  the  defendant  for  the  purpose  of  burning  stalks  on 
his  own  land,  would,  in  any  event,  certainly  have  caused  the 
burning  of  the  hay-stacks  and  posts  of  the  plaintiff,  then  it  is 
wholly  immaterial  that  the  defendant  undertook  to  protect 
the  hay-stack  by  back-firing,  and  failed  in  the  attempt  by 
negligence  or  otherwise.     In  such  case,  you  need  only  inquire 
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whether  the  defendant  was  guilty  of  negligence  in  setting  out 
the  original  fire,  or  in  not  preventing  it  from  spreading  beyond 
his  own  land;  and  if  you  should  find  from  the  evidence  that 
he  was  not  guilty  of  such  negligence,  you  will  find  for  the  de- 
fendant." 

It  restricts  the  finding  in  favor  of  plaintiff  to  the  negligence 
of  the  defendant  in  setting  out  the  original  fire,  or  in  not  pre- 
venting it  from  spreading  from  his  own  land,  provided  that 
in  any  event  the  fire  first  set  out  would  have  destroyed  the 
property  of  plaintiff  without  any  reference  to  the  attempt  of 
defendant  to  protect  the  stacks  by  back-firing.  It  provides 
that  if  he  negligently  set  out  the  fire,  or  if  he  set  it  out  prop- 
erly and  negligently  allowed  it  to  escape  from  his  control^ 
then  in  any  event  the  defendant  would  be  liable.  In  other 
words,  if  the  defendant  was  guilty  of  negligence  in  setting  out 
the  fire,  or  in  his  attempted  control  of  it,  and  the  fire  would 
have  surely  burned  the  stacks  of  the  plaintiff  anyhow,  it  was 
immaterial  whether  he  was  diligent  or  negligent  in  attempt- 
ing to  save  the  property  by  back-firing,  for  the  reason  that  in 
any  event  such  property  would  have  been  destroyed.  We 
perceive  no  error  in  this  instruction  prejudicial  to  the  plain- 
tiflf. 

Instruction  No.  5  was  as  follows:  "If  the  fire  originally  set 
out  in  defendant's  corn-stalks  had  spread  from  the  defendant's 
land,  and  was  continuing  to  spread  so  as  in  all  probability  to 
endanger  the  hay-stacks  of  the  plaintifi*,  then  the  defendant 
had  a  right  to  set  out  a  fire  on  the  land  of  plaintiff  to  protect 
such  hay-stacks  by  back-firing;  and  if  the  hay-stacks  were 
destroyed  by  such  back-fire  so  set  by  defendant,  the  defend- 
ant would  not  be  liable  therefor  if  he  exercised  that  degree  of 
care  which  ought  reasonably  to  have  been  used  under  the  cir- 
cumstances." 

This  is  the  most  serious  question  for  consideration  in  this 
case.  The  plaintiff  claims  that  it  authorizes  the  jury  to  find 
a  verdict  for  the  defendant,  even  though  the  defendant  was 
negligent  in  setting  out  the  fire,  or  permitting  it  to  escape  be- 
yond his  land,  if  afterward  he  exercised  due  care  in  setting 
out  the  back-fire.  If  the  instruction  necessarily  bears  this 
construction,  it  is  erroneous;  but  does  it  mean  what  the  plain- 
tiflf  claims?  It  does  not  say  so  in  plain  terms.  If  it  is  in- 
ferred, it  is  an  inference  that  does  not  necessarily  arise  from 
the  language  of  the  instruction.  The  instruction  might  be 
held  to  mean  that  he  would  not  be  liable  for  the  destruction 
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of  the  hay-stacks  by  the  back-fire,  if  he  exercised  reasonable 
diligence  in  setting  it  out.  The  most  we  feel  like  saying  is, 
that  the  instruction  was  not  as  plain  and  unambiguous  as  it 
might  have  been.  Moreover,  the  instruction  immediately  fol- 
lowing this  lays  down  the  rule  very  clearly  in  regard  to  the 
measure  of  care  required,  wherein  it  provides  that  either  negli- 
gence in  setting  out  the  fire,  or  allowing  it  to  escape,  was  suf- 
ficient each  of  itself  to  sustain  an  action  against  defendant. 
The  testimony  brought  here  seems  to  fairly  show  that  the  de- 
fendant exercised  ordinary  care  in  setting  out  the  fire;  did 
what  he  possibly  could  in  preventing  its  escape  and  spread 
upon  the  land  of  plaintiff,  and  then,  after  consulting  with 
others  whom  he  called  to  his  aid  to  protect  the  property  of 
plaintiff",  pursued  what  seemed  to  them  all  the  best  policy,  in 
attempting  to  save  the  stacks  by  back-firing. 

We  perceive  no  material  error  in  the  instructions  of  the 
court.  These  are  the  sole  errors  complained  of,  and  thereforo.- 
we  recommend  an  affirmance  of  the  judgment. 

By  the  Court.    It  is  so  ordered. 

Ahbiquitt  IK  Instbuction  is  Cxtbed  bt  Statement  of  Cobrbot  Bulb 
in  another  instmction:  See  note  to  Home  v.  State,  81  Am.  I>ec.  603  et  seq.; 
Krogg  v.  State,  4  Am.  St.  Rep.  79. 

LiABiLiTT  OF  One  Sbttino  FntE  on  his  Land  fob  Injubibs  fbom  Com* 
MUNiCATioN  of  fire  to  premises  of  others:  See  Eyan  t.  Central  S.  R.  Co.,  91 
Am.  Dec.  49,  and  note.  Where  sparks  from  a  locomotive  set  fire  to  grass, 
and  the  fire  spread  to  adjoining  property  and  caused  damage,  the  railroad 
company  was  held  liable:  Poeppers  v.  Mo.  etc.  R'y  Co.,  29  Am.  Rep.  518.  In 
Hoag  V.  Lake  Shore  etc.  R'y  Co.,  27  Id.  663,  where  plaintiff's  buildings  were- 
foar  hundred  feet  distant,  it  was  held  that  the  damage  was  too  remote.  In 
LeJdgh  V.  R.  R.  Co.  v.  McKeen,  35  Id.  644,  a  case  similar  to  the  last,  it  wa» 
held  to  be  a  question  of  fact  whether  defendant's  negligence  waa  the  proxi* 
mate  cause  of  the  injury. 


Reiley  v.  Haynes. 

[88  Kansas,  269.J 

REFLEViir  MAT  BK  MAINTAINED  AQAiNST  Shebitf  who  holds  property  b> 
virtue  of  a  writ  in  another  action  of  replevin  then  pending  and  unde- 
termined, and  also  against  the  plaintiff  in  such  suit,  where  the  plaintiff 
in  the  latter  suit  is  not  a  party  to  the  first. 

Finding  of  Jitby  will  not  be  Reviewed  if  there  is  any  evidence  to  sup- 
port it. 

Evidence.  —  Declarations  by  a  Party  in  Possession  of  Pbbsonal  Prop- 
erty A3  to  Ownership  thereof,  accompanying  some  principal  fact 
which  they  serve  to  explain  and  qualify,  are  sometimes  said  to  be  a  part 
Am.  St.  Rep..  Vol.  v.- 47 
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of  the  res  gestce,  and  with  the  proper  limitatioiui  and  restrictions  may,  fai 
certain  cases,  be  permitted  to  go  in  evidence;  but  witnesses  may  not  be 
allowed  to  state  the  common  understanding  in  the  neighborhood,  or  the 
general  reputation  as  to  ownership. 
P&AcncE  —  Motion  to  Strike  out  Answer  of  Witness.  — When  an  im- 
proper answer  b  given  to  a  legitimate  question,  or  where  a  part  of  the 
answer  is  improper,  the  party  complaining  must  move  to  strike  ont  the 
answer,  or  the  improper  part,  or  it  will  not  be  reviewed. 

T.  M.  Noble,  for  plaintiffs  in  error. 

T.  C.  S.  Cooper,  and  Van  Natta  and  Close,  for  the  defendant 
in  error. 

Simpson,  C.  The  plaintiffs  in  error  commenced  an  action 
of  replevin  against  James  H.  Haynes  and  George  Schaaf  for 
the  recovery  of  the  possession  of  certain  specific  personal  prop- 
erty, alleging  that  they  were  entitled  to  the  possession  of  said 
property  by  virtue  of  default  in  the  terms  and  conditions  of 
certain  chattel  mortgages,  executed  by  Haynes  and  Schaaf  to 
them  on  said  property.  While  this  action  was  pending  and 
undetermined,  Martha  J.  Haynes,  the  wife  of  James  H.  Haynes, 
who  claims  to  be  the  absolute  owner  of  the  property,  com- 
menced her  action  in  replevin  to  recover  the  possession  of  the 
identical  property  from  T.  C.  Reiley,  the  sheriff  of  the  county, 
who  held  the  property  by  virtue  of  the  writ  in  the  first  action, 
and  Richard  Hunter,  who  was  plaintiff  in  the  first  action,  and 
to  whom  the  chattel  mortgages  had  been  given.  The  case  was 
tried  by  a  jury  at  the  June  term,  1886,  and  there  was  a  ver- 
dict and  judgment  for  Mrs.  Haynes  for  the  recovery  of  the 
possession  of  the  property,  its  value  at  the  time  of  detention 
being  found  at  $867.50,  and  damages  for  detention  in  the  sum 
of  $290,  and  costs.  A  motion  for  a  new  trial  was  overruled, 
and  the  case  is  here  with  several  assignments  of  error  occur- 
ring during  the  trial. 

1.  The  first  is  (and  it  is  doubtful  on  the  record  whether  it 
was  ever  raised  and  passed  upon  by  the  court  below),  that  at 
the  time  of  the  commencement  of  this  action  the  specific  per- 
sonal property  was  in  the  custody  of  the  court,  and  that  by 
the  reason  of  that  fact,  replevin  at  the  suit  of  a  third  party 
would  not  lie.  This  identical  question  was  passed  upon  by 
the  court  in  the  case  of  Gross  v.  Bogard,  18  Kan.  288,  and  as 
Mrs.  Haynes  claims  adversely  to  both  her  husband  and  Hun- 
ter, the  decision  controls  this  action.  Mrs.  Haynes  can  main- 
tain this  action  in  replevin  against  the  oflficer  and  Hunter,  at 
whose  suit  the  former  process  issued  under  which  the  sheriff 
claims  possession. 
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2.  The  next  proposition  of  counsel  is,  that  the  evidence  is 
not  suflBcient  to  entitle  Mrs.  Haynes  to  recover.  If  we  should 
undertake  to  determine  this  question  in  a  precise  and  formal 
manner,  it  would  be  the  trial  of  issues  of  fact  in  this  court. 
The  jury  and  the  trial  court  have  determined  that  there  was 
sufficient  evidence  to  entitle  her  to  a  recovery.  If  there  is  any 
evidence  to  support  the  finding  of  the  jury  and  the  judgment 
of  the  court,  it  is  sufficient  here.  We  shall  not  weigh  the  evi- 
dence, nor  undertake  to  determine  the  credibility  of  the  wit- 
nesses. There  were  no  special  findings  required  of  the  jury; 
the  general  instructions  of  the  court  to  the  jury  were  not  ex- 
cepted to,  and  the  whole  record  of  the  proceedings  denotes 
that  there  was  a  free,  fair,  and  full  trial,  with  considerable 
latitude  allowed  in  the  introduction  of  evidence,  so  that  we 
have  no  doubt  but  that  both  the  court  and  jury  were  fully  ad- 
vised as  to  all  the  facts  in  the  case. 

3.  It  is  said  that  the  testimony  of  Mackay,  Julius  Beecher, 
Ole  Beecher,  A.  C.  McPherson,  and  Charles  Blackburn,  or 
rather  certain  parts  of  it,  ought  not  to  have  been  permitted 
to  go  to  the  jury.  This  testimony  consists  of  the  statements 
of  persons  living  in  the  neighborhood  of  Mrs.  Haynes,  and 
knowing  her  ever  since  she  came  to  Republic  County,  who 
testified  to  the  declarations  of  herself  and  her  husband,  when 
they  first  moved  into  the  neighborhood,  as  to  the  ownership  of 
this  specific  personal  property;  that  she  had  always  claimed 
to  be  the  owner  of  it,  had  always  said  so;  that  it  was  gener- 
ally understood  in  the  neighborhood  that  she  was  the  owner; 
that  by  reason  of  these  things,  it  was  a  matter  of  reputation, 
generally  known,  that  she  was  the  owner  of  the  stock;  Haynes 
was  her  second  husband,  and  she  owned  the  stock  before  her 
marriage  to  him;  that  these  statements  as  to  the  ownership 
were  made  while  the  stock  was  in  the  possession  of  Mrs. 
Haynes,  as  well  by  her  as  by  her  husband;  that  she  had  bor- 
rowed money  in  town  on  the  fact  of  her  ownership.  These 
facts  all  had  a  tendency  to  support  her  claim,  and  divest  the 
jury  of  an  impression  that  her  claim  of  ownership  was  being 
used  for  the  sole  purpose  of  saving  the  property  from  a  chattel 
mortgage  executed  by  her  husband.  Declarations  by  a  party 
in  possession  of  personal  property  as  to  the  ownership  thereof, 
accompanying  some  principal  fact  which  they  serve  to  ex- 
plain and  qualify,  are  sometimes  said  to  be  a  part  of  the  res 
gestae:  Stone  v.  Bird,  16  Kan.  488,  and  authorities  cited.  This 
case  will  be  found  to  be  very  similar,  in  the  particular  fea- 
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tures  which  we  are  now  considering,  to  the  one  at  bar,  and  all 
the  criticisms  of  Mr.  Justice  Brewer  on  the  manner  in  which 
the  objections  to  the  evidence  were  presented  in  that  case  ap- 
ply with  equal  force  in  this.  The  single  issue  in  this  case  is, 
Was  Mrs.  Haynes  the  owner  and  entitled  to  the  possession  of 
the  property  in  suit?  Her  declarations  while  she  was  in  pos- 
session of  the  property,  made  for  successive  years  before  this 
controversy  arose,  was  some  evidence  to  go  to  the  jury,  under 
the  proper  limitations  and  restrictions,  in  support  of  that 
issue.  So  the  declarations  of  Haynes,  with  the  same  safe- 
guards, might  go  in  evidence,  and  those  of  George  Schaaf  are 
permissible,  for  they  are  both  parties  to  the  inquiry,  repre- 
sented by  the  sheriff,  and  their  declarations  in  disparagement 
of  their  own  title,  and  in  support  of  that  of  Mr.  Haynes  while 
in  possession  and  control  of  the  property,  can  be  shown.  But 
this  rule  must  be  kept  within  safe  and  reasonable  limits,  and 
it  is  extended  too  far  when  witnesses  are  allowed  to  state  the 
common  understanding  of  the  neighborhood,  or  the  general 
reputation  as  to  ownership.  This  was  done  by  several  wit- 
nesses in  their  answers  to  questions  to  which  they  did  not 
make  direct  responses,  but  there  was  no  motion  to  strike  out 
such  answers  and  withdraw  them  from  the  jury.  The  neces- 
sity for  such  a  course  was  very  clearly  pointed  out  by  the 
court  in  the  case  of  Stone  v.  Bird,  supra,  and  it  is  stated  that 
a  mere  objection  to  its  reception  was  not  enough;  but  not 
even  that  was  done  in  this  case.  When  an  improper  answer 
is  given  to  a  legitimate  question,  or  where  a  part  of  the  an- 
swer is  improper,  the  party  complaining  must  move  to  strike 
out  the  answer,  or  the  part  he  considers  improper,  in  order  to 
have  it  reviewed  in  this  court.  In  this  case,  witnesses  were 
allowed  to  make  remarks,  and  refer  to  the  knowledge  of  the 
neighborhood,  and  make  statements  about  ''reputation  of 
ownership,"  by  addition  to  proper  answers  to  questions,  and 
possibly,  in  one  or  two  instances,  to  questions  so  framed  that 
such  answers  could  be  made.  But  these  things  are  all  mixed 
up  with  what  appears  to  be  the  other  and  material  matter, 
and  we  cannot  say  aflfirmatively  that  there  is  error. 

We  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

By  the  Court.    It  is  so  ordered. 

Finding  of  Jctrt  will  not  be  Revikwbd  if  therk  is  Ant  ESvipencb 
lO  Support  It:  See  Feara  v.  Alhea,  ante,  p.  337;  BockensUdt  v.  Perkina,  ante^ 
p.  651;  Swayne  v.  Waldo,  ante,  p.  712. 
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Remedy,  when  Witness  Gives  Improper  Answer,  is  bt  Motion  to 
Strike  It  out:  See  Taylor  v.  Newburgh,  4  Am.  St.  Rep.  453. 

Admissibilitt  of  Decuuiations  A3  Part  of  Res  Gest.«  ia  fully  dis- 
cussed in  the  note  to  People  v.   Vernon,  95  Am.  Dec.  51-76. 

Replevin  does  not  Lie  for  Property  in  Custodia  Leois:  See  Lewi» 
V.  Buck,  82  Am.  Dec.  73;  Booth  v.  Ableman,  84  Id.  711;  Hagan  v.  Deuell,  88 
Id.  769. 


James  v.  Dunstan. 

[8S  Kansas,  2S9.1 
Election  to  Take  under  Will.  — The  Kansas  statute  in  relation  to  probat- 
ing wills,  and  the  election  of  the  widow  to  take  thereunder,  specifically 
points  out  the  course  to  be  pursued  when  she  has  not  consented  in  writ- 
ing to  the  will,  and  a  substantial  compliance  therewith  is  necessary  to 
make  such  election  binding. 

Action  of  ejeetment.  One  John  James,  deceased,  possessed 
of  certain  real  estate,  and  leaving  a  will.  His  widow,  Eliza- 
beth James,  at  the  time  the  will  was  probated,  was  suflfering 
from  ill  health,  and  was  unable  to  appear  in  court.  She, 
however,  sent  a  verbal  message  to  the  executor,  expressing 
her  desire  to  take  under  the  will,  and  her  intention  to  be  in 
court  when  able.  It  was  also  found  that  the  terms  of  the  will 
were  satisfactory  to  her;  that  she  had  expressed  a  desire  that 
the  same  should  be  carried  out,  and  the  property  disposed  of 
after  her  death  to  the  persons  therein  named.  The  other  facts 
sufficiently  appear  in  the  opinion.  Judgment  was  rendered 
giving  plaintiffs  possession  of  the  land,  and  defendants 
brought  the  case  to  this  court. 

Samuel  Kimble,  for  the  plaintiffs  in  error. 

Green  and  Heasin,  for  the  defendants  in  error. 

Clogston,  C.  Two  questions  are  raised  by  the  record  in 
this  case:  1.  Did  Elizabeth  James,  by  her  acquiescence  and 
verbal  declarations,  so  accept  the  provisions  of  the  will  as  to 
make  it  binding  upon  her  heirs?  2.  If  so,  did  the  will  convey 
to  Emma  James  the  property  at  the  death  of  Elizabeth  James? 
But  as  a  decision  on  the  first  proposition  is  decisive  of  this 
case,  we  shall  not  consider  the  second.  Our  statute  in  relation 
to  probating  wills,  and  the  election  of  the  widow  to  take  there- 
under, specifically  points  out  the  course  to  be  pursued,  and  a 
substantial  compliance  therewith  must  be  made  in  order  to 
make  an  election  to  take  under  the  will  binding.    In  this  case, 
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it  is  conceded  that  no  such  election  was  made  as  is  pointed  out 
by  statute,  and  that  the  widow  did  not  consent  in  writing  to 
the  will.  Section  41  of  chapter  117,  Compiled  Laws  of  1885, 
provides  that  if  any  provision  is  made  in  the  will  for  the 
widow,  and  she  has  not  consented  thereto  in  writing,  the  pro- 
bate court  shall  issue  a  citation  to  her  to  appear  and  make  her 
election,  and  this  election  shall  be  made  within  thirty  days  of 
such  citation.  Section  42  provides  that  such  election  of  the 
widow  shall  be  made  by  her  in  person  before  the  probate 
court,  except  in  case  of  sickness,  and  that  the  court  shall 
make  known  to  her  the  provisions  of  the  will  and  her  rights 
under  the  law;  and  if  no  election  is  made,  that  she  shall  retain 
her  share  of  the  estate  under  the  law  as  if  her  husband  had 
died  intestate.  Section  43  provides  that  in  case  the  widow 
shall  be  unable  to  appear  in  the  probate  court  on  account  of 
sickness  or  ill  health,  it  shall  be  the  duty  of  the  probate  court, 
on  application  made  on  her  behalf,  to  issue  a  commission,  with 
a  copy  of  the  will  annexed,  to  some  suitable  person  to  take  her 
election,  which  person  must  explain  to  her  her  rights  under 
the  will  and  under  the  law.  Nothing  was  done  looking  toward 
an  election  as  is  contemplated  by  these  sections,  and  nothing 
was  done  by  her  in  regard  to  the  property  that  would  have 
estopped  her,  had  she  been  cited  as  the  law  requires,  from 
making  her  election  to  take  under  the  will.  The  time  had 
expired  in  which  to  make  her  election,  and  yet  no  request  was 
made  by  her  for  a  commission  to  take  such  election;  no  re- 
quest to  the  court  in  writing  was  made  that  she  desired  to 
take  under  the  will. 

Counsel  for  plaintiffs  in  error  insists  that  Sill  v.  Sill,  31  Kan. 
248,  is  decisive  of  this  case.  In  this  claim  we  think  counsel 
is  mistaken.  In  that  case  something  was  done  by  the  widow 
toward  claiming  under  the  will;  a  person  was  appointed  to 
draw  up  her  request,  which  was  signed  by  her.  This  appoint- 
ment, it  is  true,  was  irregular,  and  perhaps  also  the  manner  of 
its  execution;  but  it  was  an  attempt  to  comply  with  the  stat- 
ute, and  the  court  held  in  that  case  that  it  was  not  sufficient 
to  make  an  election.  In  this  case  nothing  but  a  verbal  mes- 
sage from  the  widow  to  the  probate  court  was  given,  and  it 
was  not  shown  that  she  knew  what  her  rights  were  under  the 
law.  It  is  perhaps  true  in  this  case  that  her  rights  under  the 
law  were  substantially  the  same  as  under  the  will,  but  no  pre- 
sumptions can  be  indulged  in  as  to  her  knowledge  of  this 
fact. 
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In  Stilley  v.  Folger,  14  Ohio,  610,  the  court  eaid:  "The  prop- 
erty mentioned  in  the  agreement,  and  devised  by  the  will,  was 
received  by  Mrs.  Folger  within  the  time  limited  to  make  an 
election.  This  was  not  denied.  It  was  in  fact  taken  very 
Boon  after  the  dissolution  of  her  husband,  and  in  hot  haste, 
though  the  evidence  leaves  the  fact  perfectly  clear  that  his 
eyes  were  fully  closed  before  she  either  seized  the  property  or 
even  announced  her  intention  to  break  the  will.  Such  an  act, 
however,  is  not  an  election,  nor  can  it  be  proved  in  this  way. 
An  election  must  be  made  known  to  the  court  of  common 
pleas  of  the  proper  county,  and  the  record,  unless  lost  or  de- 
stroyed, is  the  only  evidence  by  which  it  can  be  established, 
because  it  is  the  best  proof  of  which  the  nature  of  the  case 
admits." 

Also  in  Millikin  v.  Wellivery  37  Ohio  St.  460,  it  was  said: 
"  It  is  believed  no  case  can  be  found  where  the  facts  are  held 
BuflBcient  to  amount  to  an  election  to  waive  the  widow's  rights 
under  the  law,  unless  they  are  of  such  a  marked  character  and 
of  such  long  duration  as  will  clearly  and  distinctly  evince  a 
purpose  to  take  the  provisions  of  the  will,  and  to  operate  as  an 
effectual  equitable  bar  to  dower." 

The  widow  must  therefore  be  deemed  to  have  failed  to  make 
her  election  to  take  under  the  will.  The  law  provides,  in  such 
a  case,  that  the  widow  shall  take  such  share  of  the  husband's 
estate  as  she  would  have  been  entitled  to  had  he  died  intes- 
tate; and  as  he  left  no  issue,  under  the  law  the  widow  would 
take  his  entire  property,  both  real  and  personal;  and  as  she 
died  intestate,  the  plaintiffs  (defendants  in  error)  became  the 
owners  of  the  property  in  controversy,  and  are  entitled  to  its 
possession. 

We  therefore  recommend  that  the  judgment  of  the  court  be- 
low be  affirmed. 

By  the  Court.    It  is  so  ordered. 


Afpuoation  of  Wnx)w  fob  LirrBBa  TssTAiisirrABT  was  held  to  be  luf* 
flcient  to  inform  court  of  her  election  to  take  under  the  will:  Morgtm  r. 
Dodgtt  82  Am.  Deo.  213. 
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St.   Louis,  Kansas,    and    Arizona  E'y   Co.    u 

Chapman. 

[38  Kansas,  307.1 
EvroENOB — Opinion  or  Witnesses  as  to  Value  of  Lots  Conbemnsd 
FOB  Railroad  Company  —  Instructions.  —  Where  property  has  a  mar- 
ket value,  the  rule  is  strict,  and  requires  only  that  value  to  be  shown; 
but  where  it  is  shown  that  property  is  without  a  market  value,  it  may 
then  be  compared  with  other  property,  and  its  value  determined  by  per- 
sons who  are  shown  to  be  judges,  or  who  have  knowledge  of  the  values 
of  real  estate  in  that  vicinity,  or  who  have  had  experience  in  dealing, 
both  before  and  after  the  appropriation,  in  lota  near  by,  and  an  ia- 
stmotion  that  the  jury  might,  in  such  case,  consider  such  opinions  of 
witnesses,  and  upon  the  whole  evidence  were  to  be  guided  by  their  obser- 
vation of  the  property  as  shown  them,  fuid  so  determine  its  fair  market  or 
real  value,  is  not  erroneous. 

Appeal  by  one  Charles  W.  Chapman  to  district  court  from 
appraisement  for  city  lots  condemned  by  commissioners,  and 
taken  by  railroad  company  for  right  of  way.  Trial  to  the 
jury,  and  judgment  for  Chapman  to  recover  fifteen  hundred 
dollars  and  interest,  from  which  judgment  the  railroad  com- 
pany brought  the  case  to  this  court. 

W.  A.  Johnson,  for  the  plaintiff  in  error. 

A.  Bergen  and  L.  K.  Kirk,  for  the  defendant  in  error. 

CLoasTON,  C.  The  errors  complained  of  are,  that  the  wit- 
nesses who  were  permitted  to  testify  as  to  the  value  of  the  lots 
appropriated  were  nor  competent  to  testify;  and  second,  that 
the  court  erred  in  its  instructions  to  the  jury  in  relation  to 
the  question  of  value  and  rule  of  damages.  The  objection 
to  the  competency  of  the  witnesses  by  the  defendant  below 
arose,  not  from  want  of  a  general  knowledge  of  values  in  the 
community  by  the  witnesses,  or  even  of  a  knowledge  in  a  gen- 
eral way  of  the  value  of  the  lots  appropriated,  but  because  of 
the  fact  that  the  witnesses  showed  that  they  were  not  ac- 
quainted with  the  market  value  of  the  lots  at  the  time  they 
were  appropriated,  for  the  reason  that  there  was  at  that  time 
no  market  value  on  the  lots.  Counsel  insists  that  the  rule  of 
damages  is  the  market  value  of  the  lots  at  the  time  they  were 
taken.  This  is  true  where  the  property  taken  has  a  market 
value.  This,  then,  presents  the  question.  Can  the  value  of 
property  be  shown  in  absence  of  a  market  value?  It  was 
ebown  by  the  witnesses  that  they  were  residents  of  the  city  of 
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Garnett,  and  that  this  addition  adjoined  and  was  part  of  the 
city;  that  they  had  resided  in  Garnett  for  a  number  of  years, 
and  were  well  acquainted  with  the  property  in  controversy, 
and  acquainted  with  the  general  values  of  lands  at  Garnett  and 
in  that  vicinity  at  the  time  this  land  was  appropriated;  and 
a  number  of  them  testified  that  for  a  number  of  years  prior 
to  and  at  the  time  of  this  suit  they  were  engaged  in  the 
land  business,  and  were  dealing  in  real  estate  in  that  vicinity; 
that  this  property  at  the  time  it  was  appropriated  had  no  mar- 
ket value;  that  they  arrived  at  the  value  of  lots  from  a  com- 
parison with  the  value  of  other  lots  and  sales  made  in  Garnett, 
and  also  from  sales  of  lots  made  in  this  addition  before  and 
after  the  land  was  appropriated,  and  from  their  general 
knowledge  of  the  values  of  property. 

There  was,  however,  a  special  objection  made  to  the  com- 
petency of  the  defendant  in  error  as  a  witness.  He  showed 
that  he  had  never  resided  in  Kansas;  that  he  had  owned  this 
land,  known  as  the  Chapman  addition,  since  1867,  and  had 
been  well  acquainted  with  it  since  that  time;  that  he  platted 
the  land  and  fixed  the  prices  of  the  lots;  that  he  had  sold 
some  thirty  or  forty  lots  in  said  addition  at  the  prices  so  fixed 
by  him;  that  he  was  acquainted  with  the  values  of  land  and 
city  property  in  and  about  Garnett  at  the  time  these  lots  were 
appropriated  by  the  railway  company;  that  he  did  not  know 
of  any  market  value  for  the  lots  at  the  time  they  were  appro- 
priated. Upon  this  foundation,  he  was  permitted  to  testify  to 
the  value  of  the  lots  so  taken.  In  this  we  see  no  error.  The 
fact  that  there  was  no  market  value  of  the  lots  in  defendant's 
addition  would  not  warrant  the  railway  company  in  appropri- 
ating them  without  compensation.  The  law  does  not  presume 
or  require  impossibilities;  it  only  demands  and  requires  the 
best  proof  under  the  circumstances  of  each  case.  Where 
property  has  a  market  value,  the  rule  is  strict,  and  requires 
only  that  value  to  be  shown;  but  where  it  is  shown  that  the 
properly  is  without  a  market  value,  then  the  law  allows  the 
next  best  evidence  to  be  given  to  ascertain  its  value.  The  prop- 
erty then  may  be  compared  with  other  property;  its  value  may 
be  determined  by  persons  who  are  shown  to  be  judges,  or  who 
have  knowledge  of  the  values  of  real  estate  in  that  vicinity, 
and  their  opinions  may  be  given  of  the  value  of  the  property, 
which  in  this  case  was  the  best  evidence  it  was  possible  to  pro- 
cure.   Some  classes  of  property  always  have  a  market  value; 
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other  property,  by  reason  of  its  location,  or  distance  from  mar- 
ket, or  other  circumstances,  is  without  a  market  value;  never- 
theless it  has  a  value,  though  the  means  of  ascertaining  it  is 
changed  where  the  rule  requiring  market  value  cannot  be  ap- 
plied. In  L.  T.  &  S.  W.  R'y  Co.  v.  Paul,  28  Kan.  821,  Judge 
Brewer,  speaking  for  the  court,  says:  "While,  on  the  other 
hand,  the  values  of  real  estate,  especially  in  localities  where 
there  are  few  changes  in  property,  are  not  so  absolutely  cer- 
tain, and  cannot  be  determined  with  absolute  exactness;  and 
in  respect  to  them  the  testimony  of  witnesses  partakes  largely 
of  the  nature  of  opinions.  And  yet  from  the  necessities  of  the 
case  it  has  come  to  be  recognized  that  such  testimony  is  com- 
petent. It  is  the  best  that,  in  the  nature  of  things,  can  be 
obtained ;  for  a  description  by  a  witness  of  the  locality  of  any 
given  tract,  its  improvements  and  surroundings,  would  ordina- 
rily throw  little  light  upon  the  question  of  its  value.  So  many 
things  enter  into  and  aflfect  such  value  that  a  witness  would 
be  unable  to  describe  them  all,  or  even  to  comprehend  them 
all  fully.  Hence  it  has  become  pretty  generally  established 
that  a  witness  who  testifies  that  he  is  acquainted  with  the 
values  of  real  estate  in  the  locality  may  give  his  opinion  as  to 
the  value  of  any  particular  tract."  See  also  Atchison  etc.  R.  R. 
Co.  V.  Stanford,  12  Kan.  380;  15  Am.  Rep.  362;  Kamas  Cen- 
tral Ry  Co.  V.  Allen,  24  Id.  33. 

On  the  question  of  the  values  and  the  rule  by  which  to  de- 
termine the  defendant's  damages,  the  court  instructed  the  jury 
as  follows:  — 

"  4.  In  determining  the  value  of  plaintiflT's  lots  appropriated 
as  right  of  way,  you  are  to  consider  the  fair  market  value  of 
the  lots  taken  as  to  the  time  of  the  taking.  This  does  not 
necessarily  mean  what  it  would  bring  at  forced  sale,  or  under 
peculiar  circumstances;  but  such  sum  as  the  property  is  worth 
in  the  market;  that  is,  to  persons  generally,  if  those  desiring 
to  purchase  were  found  who  were  willing  to  pay  their  just  and 
fair  value. 

"  5.  If  you  should  find  that  there  was  no  market  for  such 
property  at  the  time,  it  does  not  follow  that  they  were  worth- 
less, or  could  be  appropriated  without  fair  compensation.  You 
should  inquire  what  was  its  actual  value,  its  reasonable  worth; 
you  should  consider  its  reasonable  worth  in  the  hands  of  a  pru- 
dent seller,  at  liberty  to  sell,  at  a  reasonable  time  for  selling, 
and  usual  and  reasonable  terms  and  conditions  of  sale:  taking 
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in  view  the  location  of  the  lots  and  the  purposes  for  which 
they  were  held.  You  should  determine  such  value  as  the  same 
would  be  determined  by  a  prudent  seller  or  purchaser.  In 
arriving  at  this  value  the  opinons  of  witnesses  are  taken.  Of 
course  the  value  of  their  opinions  depends  upon  the  means  of 
knowledge,  experience,  and  observation  that  the  witnesses  are 
shown  to  possess.  You  are  not  concluded  by  these  opinions 
of  one  or  more  witnesses.  You  should  consider  the  location, 
surroundings,  the  value  of  other  lots  in  the  vicinity  at  the  time, 
and  determine  such  value  from  a  careful  comparison  and  con- 
sideration of  the  whole  evidence,  guided  by  your  own  observa- 
tion of  the  location  and  situation,  as  shown  by  the  view  you 
have  had  of  the  premises.  Of  course  you  will  not  fix  the  value 
from  your  own  knowledge,  or  opinions  formed  upon  the  view, 
but  will  make  use  of  your  observation  in  weighing  and  con- 
sidering the  testimony  ofiered,  and  applying  it  to  the  case. 
You  should  not  be  influenced  by  any  estimate  of  the  owner, 
based  upon  fancy,  local  attachments,  or  otherwise;  neither 
should  you  base  your  estimate  upon  forced  sales  made  under 
circumstances  of  hardship." 

In  these  instructions  we  see  no  error.  It  was  a  direction  to 
the  jury  to  determine  the  market  value  of  the  property,  in  the 
first  instance,  and  if  they  found  that  there  was  no  market 
value  at  the  time  the  property  was  so  taken  and  condemned, 
then  they  might  consider  the  evidence  of  the  reasonable  worth 
of  the  same  in  the  hands  of  a  prudent  seller,  or  a  person  de- 
siring to  purchase,  and  that  in  arriving  at  this  value  the  opin- 
ions of  the  witnesses  are  to  be  taken,  and  that  the  value  of 
the  opinion  depended  upon  the  knowledge,  experience,  and 
observation  of  the  witness;  also,  that  they  were  to  consider  its 
situation,  surroundings,  and  the  value  of  other  property  in 
that  vicinity,  and  upon  the  whole  evidence  they  were  to  be 
guided  by  their  observation  of  the  property,  as  shown  to  them, 
and  from  all  this  testimony  and  observation  they  were  to  de- 
termine its  fair  market  value,  or  real  value.  This  instruction 
seems  to  us  to  have  been  eminently  fair  and  reasonable  under 
the  facts  as  shown  in  this  case.  This  disposes  of  all  the  sub- 
stantial claims  of  error  in  the  record.  All  the  other  questions 
related  to  the  damages  allowed  to  the  remainder  of  the  addi- 
tion not  appropriated,  which  was  by  the  defendant  remitted 
after  verdict,  and  therefore  it  is  not  necessary  to  examine  any 
claim  of  error  in  the  evidence  or  the  instructions  of  the  court 
therein. 
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We  therefore  recommend  that  the  judgment  of  the  court 
below  be  aflBrmed. 

By  the  Court.     It  is  so  ordered. 


Opinions  of  Witnesses  abb  Admissible  to  Pbovb  Valtti  or  Laitd 
Taken  bt  Bailboad  Company  under  right  of  eminent  domain:  lAttie  Bock 
etc.  R.  R.  Co.  V.  Woodruff,  4  Am.  St.  Rep.  61,  and  note. 


Sanfoed  v.  Weeks. 

[88  Kansas,  819.J 
TiMB    IS    NOT    OJ    THB  ESSENCE   07  A   CONTBAOT   FOB  THB    SaLB   Or    LaND 

when  BQch  contract  is  simply  an  agreement  to  convey  npon  the  payment 
of  a  certain  amount  at  a  specified  time;  and  a  conveyance  of  the  title 
may  be  decreed  upon  the  tender  of  the  price  and  interest  within  a  rea- 
sonable time.  Where  time  is  not  stated  as  of  the  essence,  courts  are 
reluctant  to  enforce  forfeitures. 
IxntovEMENTS  —  Advebsb  POSSESSION  —  NoTiOE.  —  The  mere  fact  that 
one  takes  possession  of  land  with  the  owner's  consent,  makes  a  few 
improvements  thereon,  and  then  enters  into  an  agreement  for  the  pur- 
chase of  the  legal  title,  does  not  constitute  that  open,  notorious,  unequiv- 
ocal, and  ezclnsive  possession  under  an  apparent  claim  of  ownership 
which  is  notice  to  a  boTia  Jidt  purchaser  of  the  legal  title,  who  goes  into 
actual  possession,  and  makes  other  and  permanent  improvements;  and 
if  such  agreement  is  not  acknowledged,  filing  it  for  record  does  not  im- 
part notice. 

Action  to  quiet  title.  The  agreement  in  question  was  to 
convey  by  warranty  deed  certain  land  therein  described,  for  a 
Bum  stated,  to  one  E.  H.  Sanford,  and  contained  this  clause: 
"The  said  Sanford  agreeing  to  pay  the  said  sums  of  money  in 
thirty  days  from  this  date  to  the  undersigned  or  her  order," 
and  was  signed  S.  E.  Bartholomew. 

E.  H.  Sanfordy  for  himself,  as  plaintiff  in  error. 

George  O.  ComeU  and  A.  H.  Case,  for  the  defendants  in 
error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  Ephraim 
H.  Sanford  against  Henry  M.  and  Joel  P.  Weeks,  to  quiet 
title  to  a  quarter-section  of  land  in  Wabaunsee  County.  San- 
ford claimed  an  equitable  title  to  the  land,  and  actual  possession 
thereof,  under  a  written  contract  from  Miss  S.  E.  Bartholo- 
mew, dated  December  8,  1879,  which  was  filed  for  record 
February  11,  1880;  but  this  contract  was  not  acknowledged. 
On  September  27,  1880,  Miss  S.  E.  Bartholomew  conveyed 
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the  land  by  warranty  deed  to  the  Weekses,  which  deed,  duly 
acknowledged,  was  filed  for  record  October  1,  1880.  Within 
a  day  or  two  after  receiving  this  deed,  the  Weekses  took  actual 
possession  of  the  land;  proceeded  to  build  a  dwelling-house, 
and  make  other  improvements;  soon  after,  they  moved  into 
the  house  with  their  families,  and  have  had  actual  possession 
ever  since. 

It  appears  from  the  evidence  and  findings  of  the  trial  court 
that  Sanford  never  paid  or  ofiered  to  pay  for  the  land  accord- 
ing to  the  terms  of  his  written  contract.  The  court  held,  as 
a  matter  of  law,  that  by  his  failure  to  comply  with  the  terms 
of  the  contract,  his  rights  in  the  land  became  forfeited,  and 
that  he  had  no  equities  or  other  interests  therein  at  the  com- 
mencement of  this  action.  In  the  contract,  time  is  not  stated 
as  of  the  essence,  and  courts  are  reluctant  to  enforce  forfeit- 
ures. It  is  not  to  be  presumed  that  the  parties  to  the  contract 
intended  that  time  should  be  of  the  essence  thereof,  in  the 
absence  of  any  stipulation  to  that  efiect.  When  there  is  simply 
a  contract  to  convey  upon  the  payment  of  a  certain  amount 
at  a  specified  time,  time  is  not  of  the  essence  of  the  contract, 
and  a  conveyance  of  the  title  may  be  decreed  upon  tender  of 
the  price  and  interest,  if  made  within  a  reasonable  time:  Mo, 
River  etc.  R.  R.  Co.  v.  BricUey,  21  Kan.  275;  Land  Co.  v.  Perryy 
23  Id.  140. 

If  the  decision  of  the  trial  court  rested  upon  its  construc- 
tion of  the  written  contract  of  December  8,  1879,  the  judg- 
ment would  necessarily  have  to  be  reversed;  but  this  is  not 
the  pivotal  point  in  the  case.  The  trial  court  specially  found 
upon  the  evidence  that  the  Weekses  had  no  notice,  actual  or 
constructive,  on  September  27,  1880,  that  Sanford  had  or 
claimed  to  have  any  interest  whatever  in  the  land.  If  the 
Weekses  purchased  without  notice  of  Sanford's  equities  in  the 
land,  then  of  course  the  Weekses  are  entitled  to  the  judgment 
rendered  in  their  favor,  because  they  were  bona  fide  purchasers 
for  value.  As  the  written  contract  of  December  8,  1879,  was 
not  acknowledged,  it  being  filed  for  record  did  not  impart 
notice  to  the  Weekses,  or  any  one  else:  Comp.  Laws  1885,  c. 
22,  sees.  9,  19,  20. 

'  Sanford  never  made  any  improvements  on  the  land  after 
the  date  of  his  contract;  but  it  appears  from  the  evidence 
that  prior  to  the  contract,  under  consent  from  Miss  Bartholo- 
mew, he  had  taken  possession  of  the  land,  or  a  part  of  it,  and 
had  made  some  improvements,  consisting  of  the  breaking  of 
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thirteen  or  fourteen  acres,  which  were  fenced  with  barbed  wire 
and  oak  posts.  There  was  quarried  and  corded  up  upon  the 
land  at  the  time  considerable  rock.  There  were  also  some 
preparations  toward  the  construction  of  a  lime-kiln.  Sanford, 
however,  had  no  house  upon  the  land,  and  was  not  living 
thereon.  According  to  the  evidence  of  the  Weekses,  they  had 
no  notice  nor  knowledge  at  the  time  of  their  purchase  that  the 
improvements  thereon  had  been  made  by  Sanford,  or  that  he 
had  any  interest  or  claim  to  the  same.  They  made  inquiries 
of  the  agents  of  their  grantor,  Miss  Bartholomew,  and  were 
informed  by  them  that  she  was  the  owner  of  the  premises,  and 
that  the  matter  was  all  straight.  They  also  inquired  of  a 
responsible  banker  if  they  could  rely  upon  the  representations 
of  these  agents,  and  they  were  informed  they  could. 

We  have  time  and  again  stated  that  open,  notorious,  un- 
equivocal, and  exclusive  possession  of  real  estate  under  an 
apparent  claim  of  ownership  is  notice  to  the  world  of  what- 
ever claim  the  possessor  asserts,  whether  the  claim  be  legal  or 
equitable  in  its  nature:  McNeil  v.  Jordan,  28  Kas.  7;  Tucker 
V.  Vanderrmrk,  21  Id.  263. 

If  this  were  an  action  pending  between  Sanford  and  Miss  S. 
E,  Bartholomew,  we  would  have  no  hesitation  in  holding  that 
Sanford  had  actual  possession  of  the  premises;  but  this  action 
is  between  Sanford  and  the  Weekses,  who  claim  to  be  innocent 
purchasers.  The  only  question,  really,  for  our  determination 
is,  whether  there  is  suflficient  evidence  in  the  record  to  sustain 
the  finding  of  the  trial  court  that  the  Weekses  had  neither 
actual  nor  constructive  notice  before  their  purchase  of  the 
land  that  Sanford  had  or  claimed  any  interest  therein.  It 
was  the  province  of  the  trial  court  to  determine  the  credibility 
of  all  the  witnesses.  It  seems  to  have  wholly  disregarded  the 
evidence  of  Sanford.  If  there  was  injustice  in  this,  we  are 
unable  to  correct  it.  The  evidence  of  Henry  M.  Weeks  and 
Sanford  directly  conflicts.  There  was  evidence  that  Sanford 
did  not  have  open,  notorious,  unequivocal,  and  exclusive  pos- 
session of  the  land  at  the  time  of  the  purchase  of  the  Weekses; 
therefore  we  cannot  disturb  the  finding  of  the  trial  court,  as 
there  is  evidence  to  sustain  it.  This  conclusion  necessarily 
causes  an  affirmation  of  the  judgment. 

Several  errors  are  alleged  concerning  the  admission  and 
rejection  of  testimoiiy.  The  briefs  do  not  refer  specifically  to 
the  pages  of  the  record  which  counsel  desire  to  have  examined, 
and  this  of  itself  is  a  sufficient  excuse  for  not  commenting 
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upon  these  alleged  errors.  Notwithstanding  the  failure  of 
counsel  to  comply  with  the  rules  of  practice  promulgated  by 
this  court,  we  have  read  the  record  carefully,  and  find,  in 
view  of  the  conclusions  we  have  reached,  that  the  alleged 
errors  are  wholly  immaterial. 

As  the  evidence  sustains  the  findings  of  the  trial  court, 
notwithstanding  one  of  the  reasons  given  for  the  judgment  is 
erroneous,  the  other  reasons  are  sufficient,  and  the  judgment 
must  be  affirmed.  

Time  is  of  Essence  of  Contract  for  Salb  of  Land,  when:  See  Tliom- 
ton  V.  Sheffield  etc  R.  R.  Co.,  ante,  p.  337. 

Advebse  Possession  is  Taken  Strictly,  and  Evert  Prestmftiok  is  ni 
Favor  of  Possession  in  Subordination  to  the  Rightful  Owner:  See 
Schwallbach  v.  Chicago  etc.  li'y  Co.,  2  Am.  St.  Rep.  740,  and  note.  In  Scott 
V.  Mills,  49  Ark.  266,  it  was  held  that  one  who  entered  under  color  of  title, 
and  after  deadening  a  few  trees,  left  the  land  and  exercised  no  other  act  of 
ownership  over  it  except  to  pay  taxes,  had  not  acquired  a  title  by  adverse 
possession. 


Eankine  V.  Gebee. 

rss  Kansas,  S43.J 

Replevin  by  Mortoagee.  —  Levy  of  Execution  on  Peopertt  Subject  to 
Chattel  Mortoage  gives  officer  no  greater  rights  therein  than  mort- 
gagor himself  had;  and  the  mortgagee,  upon  default  of  payment  of  the 
debt,  is  entitled  to  possession  of  the  property,  and  upon  demand  foi 
such  possession  on  the  officer,  may  bring  his  action  to  recover  the  same. 

Replevin. — It  is  No  Defense  in  Action  by  Mortgagee  against  Offi- 
cer, to  recover  mortgaged  property  held  under  levy  of  execution,  to 
show  that,  at  the  time  demand  was  made  on  the  officer  for  possession, 
there  was  a  prior  outstanding  mortgage  held  by  another  person  against 
the  same  property. 

Action  to  recover  possession  of  two  mares  brought  by  the 
mortgagee  after  due  demand  upon  the  officer,  one  E.  J.  Cady, 
who  was  in  possession  of  the  property.  At  the  time  of  taking 
the  mortgage  there  were  two  other  mortgages  upon  said  prop- 
erty, which  fact  was  then  fully  known  to  the  plaintifi^'s  agent. 
One  of  these  mortgages  was  in  favor  of  one  Ament.  The  de- 
fendant Greer  was  administrator  on  the  estate  of  E.  J.  Cady. 
From  judgment  for  defendant  the  plaintifi^  brought  the  case 
here  for  review.  The  other  facts  sufficiently  appear  in  the 
opinion. 

Vance  and  Campbell,  for  the  plaintiS"  in  error. 

J.  P.  Oreer  and  Thomas  Archet,  for  the  defendant  in  error. 
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Clogston,  C.  The  question  presented  for  our  consideration 
is,  Are  the  conclusions  of  law  and  judgment  sustained  by  the 
findings  of  fact  as  found  by  the  court?  If  they  are,  then  the 
judgment  was  properly  rendered  thereon  for  the  defendant. 
At  the  time  this  action  was  commenced,  Cady,  the  constable, 
was  in  possession  of  the  property  by  virtue  of  an  execution 
regularly  issued  upon  a  judgment  in  favor  of  Mrs.  Greer.  This 
execution  was  properly  levied  upon  the  property  in  contro- 
versy, and  by  such  levy  all  right  of  Brinzendine,  the  owner, 
was  transferred  to  the  judgment  creditor;  but  this  levy  gave 
the  constable  no  greater  right  to  the  possession  of  the  property 
than  Brinzendine  had,  and  when  demand  was  made  upon  the 
constable  for  the  property,  it  was  his  duty  to  surrender  it  to 
the  mortgagee,  the  plaintiff  in  this  action.  This  surrender 
would  have  passed  the  property  to  the  plaintiff  with  this  addi- 
tional burden  or  lien  of  the  execution  creditor,  which  would 
have  the  effect  to  transfer  whatever  right  Brinzendine  had  in 
the  proceeds  after  the  sale  of  the  property  under  the  mortgage, 
and  the  satisfaction  of  the  debt  secured  thereby  to  the  execu- 
tion creditor,  or  to  the  constable  who  held  the  execution.  Re- 
leasing the  property  to  the  plaintiff  would  not  release  the  lien 
established  by  the  levy  only  so  far  as  the  possession  of  the 
property  was  concerned;  but  the  lien  would  continue  and 
bind  the  surplus  proceeds  to  the  amount  of  the  judgment  and 
costs.  By  the  terms  of  the  mortgage,  plaintiff  was  entitled  to 
the  possession  of  the  property  upon  default  in  the  payment  of 
the  debt  for  which  the  mortgage  was  given,  and  all  that  it 
was  necessary  for  the  plaintiff  to  do  before  bringing  the  action 
was  to  demand  the  possession  of  the  property  under  his  mort- 
gage. The  mortgage  having  been  given  to  secure  a  debt,  and 
the  debt  having  become  due,  no  demand  was  necessary  upon 
Brinzendine  for  its  payment,  and  consequently  no  demand  was 
necessary  upon  the  constable  except  for  the  possession  of  the 
property. 

Defendant  also  insists  that,  as  it  was  shown  that  Ament  had 
a  first  mortgage  upon  the  property,  which  was  also  due,  and 
gave  him  a  prior  right  to  its  possession,  for  this  reason  plain- 
tiff was  not,  at  the  commencement  of  the  action,  entitled  to  its 
possession.  It  is  true  that,  under  a  general  denial  in  an  action 
of  replevin,  the  defendant  may  show  that  the  plaintiff  is  not 
entitled  to  the  possession  of  the  property,  that  being  the  gist 
of  the  action;  and  to  defeat  plaintiff's  right  of  possession,  he 
may  not  only  show  that  he  is  entitled  to  the  posiession  him- 
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self,  but  may  also  show  that  the  right  of  possession  belongs  to 
another,  even  if  a  stranger  to  the  action ;  but  this  right  of  pos- 
session must  be  an  absolute  right, — one  not  contingent  or 
depending  upon  circumstances  or  conditions,  —  and  it  would 
not  be  BuflBcient  to  show  that  there  were  other  and  superior 
outstanding  mortgages  against  the  property,  although,  under 
some  circumstances  or  conditions,  the  mortgagee  might  be 
entitled  to  the  possession  of  the  property,  even  as  against  both 
plaintiff  and  defendant.  This  right  of  possession  under  a 
mortgage  is  a  right  to  be  claimed  by  the  mortgagee.  Ho 
might  never  claim  the  property;  it  might  not  be  necessary  for 
him  to  do  so;  the  debt  might  be  paid,  or  he  might  have  other 
security  or  other  property  included  in  his  mortgage  suflBcient 
to  satisfy  his  claim  independent  of  this  property.  This  being 
true,  we  think  that  the  fact  that  Ament  held  a  mortgage  on 
this  same  property  is  not  sufficient  to  defeat  the  plaintifiF'e 
right  to  recover  its  possession  as  against  the  defendant's  claim 
under  the  levy  of  the  execution.  He  was  entitled  to  the  prop- 
erty as  against  the  defendant,  and  as  against  all  the  world,, 
until  some  other  claimant  asserted  a  better  right. 

Again,  defendant  insists  that  the  plaintiff's  debt  had  nearly 
jtU  been  paid  after  the  commencement  of  the  action  and  before 
trial;  and  the  court  so  found.  The  evidence  upon  which  this 
finding  was  made  was  improperly  received.  The  issue  joined 
and  the  facts  to  be  tried  were,  whether  or  not  the  plaintiff  was 
entitled  to  the  possession  of  the  property  at  the  commence- 
ment of  the  action;  and  if,  after  that,  payment  or  anything 
else  had  occurred  that  would  render  plaintiff's  claim  inoper- 
ative, it  must  be  set  up  as  a  defense,  and  on  application  to  the 
court  showing  such  facts,  leave  to  file  a  supplemental  defense 
would  have  been  given,  and  an  issue  would  then  have  been 
presented.  This  was  not  done.  The  evidence  was  incompe- 
tent, and  a  finding  or  conclusion  upon  evidence  improperly 
received  on  an  issue  not  raised  by  the  pleadings  will  be  disre- 
garded by  this  court.  We  are  therefore  of  the  opinion  that  at 
the  commencement  of  this  action  plaintiff  was  entitled  to  the 
immediate  possession  of  this  property  as  against  the  defendant. 

It  is  recommended  that  the  cause  be  reversed,  and  remanded 
to  the  court  below,  with  an  order  that  judgment  be  rendered 
on  the  findings  of  fact  as  found  by  the  court,  in  favor  of  the 
plaintiff  below,  for  the  possession  of  the  property,  and  for  costs. 

By  the  Court.     It  is  so  ordered. 

▲m.  St.  Rep.,  Vol.  V.— 48 
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Mobtgagee's  Right  of  Action  for  Unlawful  Interference  wtth 
Chattels  Mortgaged  exists  as  well  when  the  property  is  taken  under  legal 
process  as  when  taken  without  color  of  authority:  TannaMU  v.  TvOle,  61  Arn. 
JDec.  480,  and  note. 


ToPEKA  City  Railway  Company  v,  Higgs. 

[88  Kansas,  875.1 
*Nbolioence  —  Whbm  Street-eailway  Cobipany  Undertakes  to  Carbt 
Large  Numbers  of  People  vastly  in  excess  of  the  seating  capacity  of 
its  cars,  and  permits  passengers  to  ride  on  the  platforms  and  foot-boarda 
without  objection,  and  collects  fare  from  them,  and  stops  its  cars  when 
in  BQch  crowded  condition  that  no  seats  are  attainable,  and  permits  per- 
'cona  to  get  upon  them  and  to  be  carried  from  place  to  place,  and  when 
'the  cars  are  in  such  crowded  condition,  with  passengers  riding  on  the 
ioot-boards,  runs  them  so  near  the  intersection  of  a  switch  with  the 
main  track  that  they  cannot  pass  without  injury  to  the  passengers, 
the  company  is  guilty  of  gross  negligence. 

BnUBBT-BAILWAY  COMPANIES  AS    CARRIERS  OF    PASSENGERS    ABB    BoUND  TO 

Exercise  All  Possible  Skill,  Fobesight,  and  Care  in  running  their 
cars,  so  that  passengers  may  not  be  exposed  to  danger  on  account  of  the 
manner  in  which  the  cars  are  run,  and  such  skill  and  care  include  the 
exercise  of  every  reasonable  precaution  to  prevent  injuries  to  passengers, 
and  implies  that  there  shall  be  good  tracks,  safe  cars,  careful  manage* 
snent,  and  judicious  operation  in  every  respect.  All  possible  foresight 
means  more  than  this;  it  means  anticipation  if  not  knowledge  that  the 
■operation  of  street-cars  will  result  in  danger  to  passengers,  and  that 
there  must  be  some  action  with  reference  to  the  future,  a  provident  care 
to  guard  against  such  occurrences,  a  wise  foresight  and  prudent  provision 
that  will  avert  the  threatened  evil,  if  human  thought  or  action  can  do  so. 
'DiOEiB  OF  Care  to  be  Exercised  by  Carriers  of  Passengers.  —  The 
rule  requiring  highest  skill  and  care  in  carrying  passengers  applies  to 
its  fall  extent,  not  only  to  steam-cars,  but  to  street-cars  and  other  vehicles 
drawn  by  horses,  the  difference  being  in  the  means  and  instrumentalities 
vaed,  to  prevent  accident  by  reason  of  the  mode  rather  than  to  the  de- 
^gree  in  which  the  preventive  means  are  to  be  employed.  To  each  mode 
of  conveyance  must  be  applied  the  greatest  degree  of  skill,  care,  and  fore* 
sight  of  which  they  are  susceptible. 

Action  for  damages  for  injury  alleged  to  have  been  caused 
•by  negligence  of  the  defendant  company.  Upon  trial  to  the 
jury,  the  following  instruction,  among  others,  was  asked  to  be 
given,  but  was  refused:  "  2.  The  court  instructs  the  jury  that 
it  is  the  duty  of  the  defendant  to  exercise  all  reasonable  pre- 
caution and  care  for^the  safety  of  its  passengers;  but  it  is  also 
the  duty  of  each  and  every  person  while  riding  on  a  street-car 
to  use  ordinary  care  for  his  own  safety,  and  reasonable  precau- 
'tion  to  guard  against  accidents.  And  if  the  jury  believe  that 
«t  the  time  the  plaintiff  got  aboard  of  defendant's  car,  on  the 
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afternoon  of  October  1,  1885,  he  was  lame  and  weak,  so  that 
he  was  not  able  by  reason  of  said  bodily  infirmities  to  use  or- 
dinary strength  and  care  to  protect  himself  from  accident, 
and  the  position  on  the  step  of  the  car  was  thereby  more 
hazardous  to  plaintiff,  then  the  act  of  plaintiff  in  taking  the 
exposed  position  on  the  step  of  the  car  was  negligence,  and  he 
cannot  recover  in  this  case."  Among  other  questions  of  fact 
submitted  to  the  jury  was  the  following:  "4.  Was  not  plain- 
tiff requested  by  the  superintendent  of  defendant  not  to  get 
on  to  the  crowded  cars  in  his  crippled  condition,  but  to  wait, 
and  he  [the  superintendent]  would  get  him  a  seat?"  which 
was  answered  in  the  affirmative.  The  other  necessary  facts 
appear  in  the  opinion.  Judgment  was  rendered  against  the 
defendant  company,  and  it  brought  the  case  to  this  court. 

Jones  and  Mason,  and  J.  O.  Waters,  for  the  plaintiff  in  error. 

William  R.  Hazen,  and  Hazen  and  Isenhart,  for  the  defendant 
in  error. 

Simpson,  C.  The  defendant  in  error  was  a  passenger  on  one 
of  the  open  cars  of  the  street-railway  company  on  the  evening 
of  October  1, 1885,  at  a  time  when  there  was  a  vast  concourse  of 
people  in  the  city  of  Topeka,  drawn  together  by  a  sham  battle 
on  the  fair-grounds  during  a  soldiers'  reunion.  The  car  upon 
which  the  defendant  in  error  was  riding  was  going  north  from 
the  fair-grounds,  along  a  street  known  as  Topeka  Avenue.  On 
this  street,  and  between  Huntoon  and  Thirteenth  streets,  is 
located,  alongside  of  the  main  track  of  the  street-railway,  and 
to  the  east  of  it,  a  switch  track,  217  feet  long  from  point  to 
point,  used  to  allow  cars  to  pass.  The  car  upon  which  defend- 
ant in  error  was  riding  was  what  is  called  an  open  car;  on 
each  side  of  the  frame  of  the  car,  extending  its  whole  length, 
there  was  a  foot-board  from  eight  to  ten  inches  wide,  to  enable 
passengers  to  step  into  and  out  of  the  car.  And  on  occasions 
when  there  was  a  large  and  unusual  number  of  passengers  to 
be  carried,  these  foot-boards  were  utilized  by  the  company, 
and  passengers  were  allowed  to  stand  upon  them,  and  to  be 
carried  on  them  from  station  to  station.  Higgs  was  standing 
on  the  west  foot-board,  north  of  the  center  of  the  car,  and  near 
to  its  front  end,  when  the  car  turned  onto  the  switch,  went  so 
far  north  on  it,  and  approached  so  near  to  its  intersection  with 
the  main  track  that  a  closed  car  coming  south  on  the  main 
track  ran  so  near  the  open  one  on  which  he  was  riding,  that 
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he  was  squeezed  against  one  of  the  posts  that  support  the  roof 
of  the  open  car,  and  was  bruised  and  injured  in  the  shoulders 
and  back.  The  jury  found,  in  answer  to  special  questions 
submitted  to  them,  that  the  open  car  upon  which  he  was  rid- 
ing at  the  time  the  injury  occurred  was  in  motion;  and  there 
is  no  question  under  the  evidence  but  that  the  closed  car  going 
south  on  the  main  track  was  also  slowly  moving.  It  does 
seem  that,  considering  the  vast  crowds  of  people  which  were 
being  transported  by  the  street-railway  company,  the  large 
number  that  was  on  this  particular  car,  —  every  seat  being 
occupied,  the  front  and  rear  platforms  crowded,  and  many 
persons  standing  on  both  foot-boards, — it  was  gross  negligence 
upon  the  part  of  the  employees  of  the  railway  company  to  ap- 
proach so  near  the  intersection  of  the  switch  to  the  main  track. 
This  act  of  the  employees  of  the  company  was  the  direct  and 
immediate  cause  of  the  injury  inflicted  on  the  defendant  in 
error.  It  is  among  the  special  findings  of  the  jury,  in  sub- 
stance, that  the  car  was  so  crowded  at  the  time  Higgs  got 
upon  it  that  there  was  no  seat  which  could  be  occupied  by 
him,  and  that  his  only  chance  was  to  ride  upon  the  foot-board. 
It  is  in  evidence  that  when  large  numbers  of  people  were  to  be 
carried,  the  railway  company  permitted  passengers  to  ride  on 
the  foot-boards,  and  collected  fare  from  them;  that  on  this 
occasion,  people  vastly  in  excess  of  the  number  of  seats  con- 
tained in  such  cars  were  carried,  so  that  there  was  no  contrib- 
utory negligence  on  the  part  of  the  defendant  in  error  in 
getting  on  the  foot-board  of  the  car  to  ride  to  town,  and  in 
standing  there,  being  unable  to  secure  a  seat  on  account  of 
the  crowded  condition  of  the  car,  there  not  being  a  vacant  seat 
that  he  could  have  taken.  It  is  sought  to  establish  contribu- 
tory negligence  on  the  part  of  the  defendant  in  error  by  proof 
that  before  this  time  he  was  crippled,  and  on  this  day  was 
using  a  crutch  and  cane;  that  the  superintendent  of  the  street- 
railway  company,  to  whom  he  was  personally  known,  had  no- 
ticed that  he  was  using  the  crutch  and  cane,  and  had  warned 
him  not  to  attempt  to  get  on  the  cars  "while  there  was  such  a 
rush,"  and  promised  to  get  him  a  seat  in  the  cars;  that  Higgs 
waited  for  more  than  one  hour  after  that  promise,  during 
which  time  the  superintendent  states  that  probably  twenty- 
five  cars  had  started,  but  he  had  done  nothing  to  secure  Higgs 
a  seat.  At  the  expiration  of  this  time,  Higgs  went  north  the 
length  of  a  block,  and  he  and  a  lady  relative  whom  he  was 
escorting  on  that  day  got  on  the  car  upon  which  he  was  in- 
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jured,  and  rode  down  to  the  starting-place,  hoping  by  that 
means  to  get  a  seat,  but  there  was  only  one  vacant  seat,  and 
that  was  given  to  the  lady.  As  the  car  approached  the  usual 
stopping-place,  the  crowd  congregated  there,  awaiting  an  op- 
portunity to  get  down  town,  surged  on  the  car  as  those  who 
had  ridden  from  town  were  getting  oflF,  and  occupied  the  seats 
as  fast  as  they  were  vacated.  The  special  finding  is,  that 
there  was  not  a  seat  which  he  could  have  taken.  Then,  ac- 
cording to  the  usages  and  practices  of  the  company  on  such 
occasions,  he  had  the  right  to  get  upon  the  foot-board  of  the 
c;:r  and  tide  thereon,  and  in  this  case  it  was  not  an  act  of 
negligence  on  his  part.  He  was  not  injured  in  the  act  of  get- 
ting on  the  car,  as  the  superintendent  seemed  to  be  in  fear  of; 
this  act  he  had  performed  safely,  but  he  was  injured  by  the 
negligence  of  the  employees  of  the  company,  who  permitted 
the  open  car  to  be  placed  so  near  the  point  of  intersection  of 
the  switch  with  the  main  track  that  the  cars  could  not  pass 
each  other  with  safety  to  the  passengers.  We  cannot  see  that 
his  use  of  a  cane,  and  his  temporary  use  of  the  crutch  on  that 
day,  relieve  the  company  from  the  liability  caused  by  this  act 
of  gross  negligence  on  its  part.  It  appears  from  the  evidence 
that  the  driver  of  the  car  was  temporarily  employed  for  the 
time  of  the  reunion,  and  was  probably  inexperienced  by  want 
of  former  employment  in  this  line  of  work,  although  the  com- 
pany kept  him  in  its  employment  after  the  accident,  and  up 
to  the  time  of  the  trial  of  the  cause. 

It  is  Baid  that  he  could  have  seen  the  car  coming  on  the 
main  track,  and  avoided  the  injury  by  the  exercise  of  ordinary 
caution.  This  is  a  dangerous  assumption  for  the  plaintiff  in 
error;  it  is  virtually  saying  that  the  use  of  his  eyes  ought  to 
have  made  it  apparent  that  the  company  was  about  to  commit 
an  act  of  gross  negligence;  but  as  he  says  he  did  not  see  the 
car  until  a  moment  before  the  injury  occurred,  we  would  much 
rather  assume,  for  the  sake  of  the  employees  on  both  cars,  that 
the  risk  was  not  so  imminent  as  to  be  seen  and  apprehended 
by  the  passengers.  As  a  matter  of  fact,  he  did  not  see  the 
danger  until  it  was  too  late  to  avoid  it.  He  was  not  guilty  of 
contributory  negligence  in  respect  to  any  of  the  acts  and  mat- 
ters alleged. 

It  must  be  held  that  when  a  street-railway  company  under- 
takes to  carry  large  numbers  of  people,  vastly  in  excess  of  the 
seating  capacity  of  its  cars,  and  permits  passengers  to  ride  on 
the  platforms  and  foot-boards,  without  objection,  and  collects 
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fare  from  them,  and  stops  its  cars  when  in  such  a  crowded 
condition  that  no  seats  are  attainable,  and  permits  persons  to 
get  upon  them  to  be  carrried  from  place  to  place,  and  when 
the  cars  are  in  such  a  crowded  condition,  with  passengers 
riding  on  the  foot-boards,  runs  them  so  near  the  intersection 
of  a  switch  with  the  main  track  that  they  cannot  pass  with- 
out injury  to  passengers,  the  company  is  guilty  of  gross  negli- 
gence. 

There  is  a  very  vigorous  criticism  of  some  instructions  given, 
and  of  the  refusal  to  give  others,  as  requested  by  the  plaintiff 
in  error;  but  the  important  question  to  be  solved  is  presented 
by  the  third  instruction  given,  to  wit:  "  Carriers  of  passengers 
are  bound  to  exercise  all  possible  skill,  foresight,  and  care  in 
the  running  of  their  cars,  so  that  passengers  may  not  be  ex- 
posed to  danger  on  account  of  the  manner  in  which  the  cars 
are  run."  It  is  said  that  this  places  the  degree  of  care  re- 
quired of  a  street-railway  company  too  high,  and  hence  it  was 
error.  Admitting  that  this  instruction  does  hold  the  street- 
railway  company  to  a  too  strict  rule  of  diligence,  and  yet,  as 
we  view  the  evidence  on  the  whole  record,  we  would  still  hesi- 
tate to  reverse  the  case.  We  doubt  whether  it  would  have 
been  error  in  the  trial  court  to  have  instructed  the  jury,  as  a 
matter  of  law,  that  the  plaintiff  was  guilty  of  gross  negligence 
in  running  its  cars,  for  several  reasons:  first,  the  question  of 
negligence  in  this  case  is  to  be  determined  very  largely  by 
the  character  of  the  act,  and  not  by  the  character  for  care  and 
caution  which  the  street-railway  company  may  sustain,  or  by 
the  care  and  caution  it  was  trying  to  exercise  generally  on 
this  particular  occasion.  The  negligence  complained  of  here 
was  the  commission  of  such  an  act,  to  wit,  the  placing  of  the 
car  on  the  switch  so  near  the  point  of  intersection  with  the 
main  track  that  the  most  ordinary  mind  could  see  that  injury 
would  follow  to  those  standing  on  the  foot-boards.  It  seems 
that  the  evidence  offered  by  the  street-railway  company  ag- 
gravates, rather  than  excuses,  the  negligence.  It  is,  in  sub- 
stance, that  there  was  another  car  going  north,  and  following 
the  one  the  injury  occurred  on,  and  that  it  was  necessary  to 
drive  the  first  so  far  north  on  the  switch  as  to  allow  the  one 
that  was  following  room  on  the  switch  to  pass  the  south-bound 
car  on  the  main  track.  This  is  a  demonstration  that  the 
switch  was  not  properly  constructed,  that  it  was  too  short,  or 
that  it  was  intended  for  only  one  car,  and  ought  not  to  have 
been  used  by  both  cars  going  north.    In  either  case,  it  shows 
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negligence  on  the  part  of  the  company.  The  superintendent 
of  the  company  testified  that  the  length  of  the  switch  was  217 
feet  from  point  to  point;  that  from  the  north  point  of  the 
switch,  running  south,  the  radius  of  increase  of  the  width  be- 
tween the  switch  and  main  track  for  the  first  forty  feet  is  one 
inch  to  the  foot;  for  the  next  twenty  or  thirty  feet  there  is  not 
BO  much  increase,  as  it  then  approaches  a  straight  line  paral- 
lel with  the  main  track;  that  the  cars  could  pass  each  other 
and  not  touch  when  the  front  end  of  the  car  on  the  switch 
was  twenty-six  feet  from  the  point  where  the  switch  left  the 
main  track.  It  is  from  seventy  to  seventy-two  feet  from  tho 
points  of  intersection  where  the  switch  commences  to  curve  in 
for  the  purpose  of  running  on  the  main  track.  This  leaves  a 
length  of  switch  with  an  equal  distance  from  the  main  track 
of  forty-eight  feet,  the  distance  from  the  main  track  being  not 
quite  two  feet.  A  person  riding  on  the  foot-board  would  be 
perfectly  safe  at  any  point  on  the  switch  until  after  it  curves 
toward  the  main  track.  The  skill,  care,  and  precaution  of 
drivers,  conductors,  and  the  superintendent  generally  amount 
to  nothing,  in  view  of  the  plain  fact  that  this  car  was  driven 
too  far  north  on  the  switch.  It  was  this  act,  in  this  particular 
case,  that  was  the  direct  and  immediate  cause  of  the  injury. 

The  defendant  in  error  had  a  right  to  presume  due  care  on 
the  part  of  the  railway  company.  He  was  riding  on  the  car 
in  a  position  allowed  to  be  occupied  by  other  passengers  on 
like  occasions;  he  had  no  control  over  the  employees  of  the 
company,  and  no  knowledge  of  the  switch,  or  that  the  com- 
pany was  using  it  beyond  its  safe  and  reasonable  capacity,  but 
he  had  the  undoubted  right  to  rely  on  the  exercise  of  ordinary 
prudence  by  the  street-railway  company,  both  as  to  the  use  of 
the  switch  and  the  management  of  its  cars  in  the  act  of  pass- 
ing each  other,  when  one  or  both  were  crowded  with  passen- 
gers. The  fact  that  the  cars,  both  in  motion,  came  so  near 
each  other  in  the  act  of  passing  that  the  injured  man  was 
pressed  by  them,  squeezed  in  between  them,  is  not  in  dispute. 
Hence  we  say  that  if  the  court  below  had  charged  the  jury,  as 
a  matter  of  law,  that  this  was  gross  negligence  on  the  part  of 
the  street-railway  company,  we  would  hesitate  to  say  that  it 
Was  error;  but  as  that  was  not  done,  we  will  consider  the  in- 
struction, and  determine  whether  or  not  it  stated  the  rule  of 
diligence.  Cars  drawn  by  horses  upon  rails  are  in  the  main 
governed  by  the  same  rules  as  other  vehicles:  Shearman  and 
Redfield  on  Negligence,  3d  ed.,  312.    In  an  action  to  recover 
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damages  for  personal  damages  sustained  as  a  passenger  in  a 
Btage-coach,  the  court  has  approved  an  instruction  which 
stated  that  "  a  stage-coach  proprietor  who  carries  passengers 
for  hire  is  responsible  for  all  accidents  and  injuries  happening 
to  passengers  which  might  have  been  prevented  by  human 
care  and  foresight":  Sawyer  v.  Sauer,  10  Kan.  466.  So  that 
the  only  objection  to  the  instruction  given  in  this  case  results 
from  the  use  of  the  word  "  possible,"  and  it  means  "  liable 
to  happen  or  come  to  pass";  "capable  of  existing,  or  of  being 
conceived  or  thought  of";  "capable  of  being  done";  "  not  con- 
trary to  the  nature  of  things":  Webster's  Dictionary.  "All 
possible  skill  and  care"  implies  that  every  reasonable  precau- 
tion in  the  management  and  operation  of  street-cars  be  used 
to  prevent  injuries  to  passengers;  it  means  good  tracks,  safe 
cars,  experienced  drivers,  careful  management,  and  judicious 
operation  in  every  respect.  All  possible  foresight  means  more 
than  this;  it  means  anticipation,  if  not  knowledge,  that  the 
operation  of  street-cars  will  result  in  danger  to  passengers,  and 
that  there  must  be  some  action  with  reference  to  the  future,  a 
provident  care  to  guard  against  such  occurrences,  a  wise  fore- 
thought and  prudent  provision  that  will  avert  the  threatened 
evil,  if  human  thought  or  action  can  do  so.  Is  it  possible  that 
the  thought  never  occurred  to  any  one  of  the  persons  operating 
this  street-railway  that  a  car  on  the  main  track  and  one  on 
the  switch  could  run  so  close  together  that  they  would  collide, 
or  that  some  one  might  be  injured  by  their  proximity?  The 
instruction  as  applied  to  the  particular  facts  of  this  case  is  not 
objectionable;  its  phraseology  may  not  be  felicitous,  but  it  does 
not  practically  require  any  greater  or  higher  degree  of  care 
than  if  the  expression  used  had  been  "the  highest"  or  "the 
utmost,"  and  these  are  frequently  found  in  the  reported  cases. 

The  case  of  Tuller  v.  Talbot,  23  111.  367,  76  Am.  Dec.  695, 
cited  by  plaintiflF  in  error,  is  a  case  of  injury  by  a  stage-coach, 
and  the  court  says:  "  Common  carriers  of  persons  are  required 
to  do  all  that  human  care,  vigilance,  and  foresight  reason- 
ably can  under  the  circumstances,  in  view  of  the  character 
and  mode  of  conveyance  adopted,  to  prevent  accident  to  pas- 
sengers." All  that  human  care  can  do  is  the  "highest," 
"utmost,"  "possible"  effort. 

The  case  of  Meier  v.  Pennsylvania  R.  R.  Co.,  64  Pa.  St.  226, 
3  Am.  Rep.  581,  is  one  in  which  a  passenger  in  a  sleeping-car 
was  injured  by  the  axle  of  the  forward  truck  of  the  car  break- 
ing, by  reason  of  a  latent  defect  in  its  construction,  not  discern- 
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ible  by  those  who  were  skilled  in  such  matters,  and  has  no 
application  here,  the  facts  being  entirely  diflferent;  and  yet  the 
court  says  in  that  case:  "The  carrier  may  relieve  himself  by 
showing  that  the  injury  arose  from  an  accident  which  the  ut- 
most skill,  foresight,  and  diligence  could  not  prevent." 

The  supreme  court  of  the  United  States,  in  its  opinion  in 
the  case  of  P.  &  R.  E.  R.  Co.  v.  Derby,  14  How.  468,  says: 
"When  carriers  undertake  to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam  ^public  policy  and  public  safety 
require  that  they  be  held  to  the  greatest  possible  care  and 
diligence." 

In  that  case  it  was  the  greatest  possible  care  and  diligence 
in  the  management  of  steam-cars;  in  this  case  it  is  all  possible 
skill,  foresight,  and  care  in  the  use  of  horse-cars.  Both  of  these 
expressions  are  used  with  reference  to  the  character  and  modes 
of  conveyance  adopted  in  either  case.  They  are  similar  in 
meaning  and  in  legal  effect,  and  yet  are  not  to  be  understood 
to  require  that  the  same  preventive  measures  or  wise  precau- 
tions which  are  taken  by  those  directing  the  operation  of 
Bteam-cars  must  be  taken  by  those  in  charge  of  horse-cars; 
but  they  do  mean  that  the  best  effort  of  the  minds  direct- 
ing the  operation  and  supervising  the  management  of  sfeam- 
cars  and  of  horse-cars  shall  be  diligently  applied  in  devising 
ways  and  means  to  prevent  injuries  to  passengers  being  car- 
ried thereon.  Steam-cars  may  require  greater  care  in  their 
management  and  greater  caution  in  their  operation,  but  the 
passengers  are  entitled  to  the  highest  possible  degree  of  each; 
60  those  riding  on  street-cars  have  the  legal  right  to  insist  that 
they  shall  be  managed  and  operated  with  all  possible  skill, 
care,  and  foresight  which  in  their  nature  they  are  capable  of. 

The  theory  of  counsel  for  the  plaintiff  in  error  seems  to  be 
that  the  rule  of  highest  skill  can  only  be  applied  to  cars  pro- 
pelled by  steam,  because  it  is  the  most  dangerous  of  all  modes 
of  conveyance.  We  think  that  the  rule  applies  to  street-cars 
and  other  vehicles  drawn  by  horses,  to  its  full  extent,  the 
difference  being  in  the  means  and  instrumentalities  used  to 
prevent  accident  by  reason  of  the  mode,  rather  than  to  the 
degree,  in  which  the  preventive  means  are  to  be  employed. 
To  each  must  be  applied  the  greatest  degree  of  skill,  care,  and 
foresight  of  which  they  are  susceptible  to  avoid  liability  for 
injuries  occasioned  in  their  operation.  We  think  there  is  no 
error  in  the  instructions  given,  and  no  error  in  refusing  the 
instructions  asked  for. 


762  ToPEKA  City  Railway  Co.  v.  Hiqgs.      [Kansas, 

Objection  is  made  to  instructions  four  and  six,  wherein  the 
court  instructs  the  jury  that  the  mere  fact  that  the  plaintiff 
Higgs  was  riding  on  the  step  of  the  car  would  not  defeat  his 
right  to  recover,  if  it  was  customary  to  ride  there,  and  the  car 
was  so  crowded  he  could  not  procure  a  seat,  and  if  he  rode 
there  without  objection  from  the  conductor  or  other  employee 
of  the  company;  and  it  is  said  they  were  clearly  wrong  be- 
cause there  was  no  evidence  of  any  permission  to  ride  on  the 
step,  and  because  the  evidence  was  undisputed  that  the  plain- 
tiff Higgs  had  been  distinctly  warned  against  riding  there; 
and  the  case  of  Huehenkamp  v.  Citizens^  Ky  Co.,  34  Mo.  45,  is 
cited  and  claimed  to  be  decisive  of  this  question.  What  are 
the  facts  as  developed  by  the  witnesses  produced  by  the  plain- 
tiff in  error?  The  superintendent  said:  "I  said  to  Higgs, 
don't  try  to  get  on  the  cars  while  there  is  such  a  rush;  as  soon 
as  I  can,  I  will  get  you  a  seat ";  but  he  never  did  anything 
more  than  talk  to  him;  made  no  effort  to  furnish  a  seat. 
It  is  not  in  terms  a  warning  not  to  ride  on  the  foot-board ;  it 
is  an  expression  of  fear  that,  as  be  was  crippled,  he  might  get 
hurt  in  the  rush,  coupled  with  a  promise  to  get  him  a  seat. 
He  did  not  get  hurt  in  the  "rush,"  and  he  did  not  get  a  seat. 
The  superintendent  also  stated  that  at  the  reunion  it  was  cus- 
tomary for  persons  to  ride  on  the  foot-boards,  on  the  platform 
of  the  cars,  and  even  on  the  top  of  the  cars,  and  that  the  con- 
ductors collected  fare  from  them  wherever  they  rode,  but  they 
were  requested  not  to  so  ride  by  him;  that  on  all  cars  that 
started  after  he  had  promised  Higgs  to  get  him  a  seat,  persons 
were  riding  on  the  foot-boards;  that  upon  all  the  cars  coming 
to  and  going  from  the  city  the  company  allowed  men,  women, 
and  children  to  continuously  ride  upon  the  front  platform, 
the  rear  platform,  and  also  upon  the  foot-boards  of  the  cars, 
and  collected  fare  from  them;  that  fare  was  collected  from 
men  riding  on  the  top  of  the  cars  the  same  as  if  they  had 
ridden  on  the  inside  of  the  cars;  that  the  seating  capacity  of 
an  open  car  is  twenty-five  persons,  and  it  carried  from  that 
number  to  eighty  persons;  that  it  stopped  to  receive  passen- 
gers and  allowed  them  to  get  on  long  after  the  seats  were  all 
occupied;  that  fare  was  collected  if  they  got  on  the  car,  with- 
out reference  to  whether  they  had  a  seat  or  not.  The  conductor 
of  the  car  said  that  it  was  a  fact  that  passengers  continuously 
rode  on  the  foot-boards,  and  sometimes  on  the  top  of  the  cars, 
and  he  collected  fare  from  them.  These  citations  from  the 
evidence  in  the  record  abundantly  establish  the  proposition 
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that  on  this  occasion  the  defendant  in  error  had  permission  to 
ride  on  the  foot-boards,  and  had  not  been  distinctly  warned 
against  riding  there.  These  facts  justify  the  instructions 
complained  of.  The  case  cited  was  reversed,  because  no  such 
permission  was  proved  or  shown  on  the  trial  below;  here  it  was 
shown  conclusively  by  the  witnesses  of  the  plaintiff  in  error 
that  the  usage  and  practice,  whenever  there  was  a  large  crowd 
to  be  accommodated,  was  for  men,  women,  and  children  to 
continuously  ride  on  the  foot-boards,  and  that  fare  was  always 
collected  from  them. 

The  second  instruction  asked  by  the  street-railway  company 
was  properly  refused,  because  it  did  not  state  the  rule  of  dili- 
gence and  care  required  by  such  company  in  the  operation  of 
its  road  and  the  management  of  its  cars. 

The  answer  to  special  question  No.  4,  submitted  to  the  jury, 
must  be  construed  in  the  light  of  the  evidence  respecting  the 
subject-matter  of  the  interrogatory.  In  the  view  of  counsel  for 
plaintiff  in  error,  a  person  in  a  crippled  condition  has  no  right 
to  ride  on  a  street-car  under  any  circumstances,  except  when  a 
seat  is  furnished  by  some  employee  of  the  company.  It  is  im- 
questioned  that  the  company  can  make  all  such  rules  respect- 
ing the  manner  in  getting  off  or  on  the  cars;  the  place  where 
passengers  are  to  ride;  and  every  other  reasonable  regulation 
that  conduces  to  the  safety  and  accommodation  of  the  persons 
to  be  carried  over  its  line,  and  has  the  undoubted  right  to  in- 
sist on  their  due  observance;  but  having  done  so,  the  company 
must  not  be  the  first  to  violate  them  or  depart  from  their  re- 
quirements; so  that  if  it  is  permitting  men,  women,  and  chil- 
dren, on  public  occasions,  when  there  is  a  large  number  of 
persons  to  be  carried,  to  ride  on  the  foot-boards  of  its  cars,  it 
cannot  relieve  itself  of  liability  for  an  injury  to  a  person  on 
the  foot-board  by  a  warning  and  a  promise  of  a  seat.  The  de- 
fendant in  error  had  the  same  right  to  ride  on  the  foot-board 
of  the  car  as  any  other  passenger  whom  they  carried  on  that 
day.  If,  on  account  of  his  crippled  condition,  he  had  been  in- 
jured by  people  rushing  to  get  on  or  off  the  cars  of  the  com- 
pany, of  course  no  liability  would  attach  to  the  company  on 
account  of  such  an  injury.  His  crippled  condition  did  not 
change  his  rights,  or  vary  the  duties  and  obligations  of  the 
company  as  a  carrier  of  passengers,  in  any  respect,  except 
that  he  was  entitled  to  a  longer  time  in  which  to  get  on  or  off 
the  cars  than  a  passenger  who  was  not  crippled  or  infirm.  He 
was  not  injured  by  reason  of  his  crippled  condition,  nor  is  there 
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any  evidence  which  shows  that  such  condition,  either  directly 
or  indirectly,  contrilmted  in  any  manner  to  the  injury. 

It  is  also  insisted,  in  this  connection,  that  the  position  taken 
knowingly  and  intentionally  by  the  defendant  in  error  is  neg- 
ligence per  se,  and  for  that  reason  the  company  is  not  liable. 
While  we  have  substantially  disposed  of  this  objection  in 
what  we  have  said  on  another  branch  of  the  case,  it  is  well  to 
reinforce  that  view  by  citations  from  a  few  well-considered 
<;a8es.  In  Germantown  Ry  Co.  v.  Walling,  97  Pa.  St.  55,  39 
Am.  Rep.  796,  "the  passenger  voluntarily  got  upon  a  car  bo 
crowded  that  he  was  obliged  to  take  a  position  on  the  step  of 
the  front  platform  of  the  car,  occupied  at  the  time  by  two 
other  men,  between  whom  he  squeezed  into  a  position,  where, 
for  the  purpose  of  retaining  his  place,  he  was  obliged  to  hold 
fast  with  one  hand  to  the  dasher,  and  with  the  other  to  the 
iron-bar  under  the  window  of  the  car.  The  car  stopped  when 
he  hailed  it,  and  received  him  as  a  passenger.  The  driver 
testifies  that  he  knew  the  car  was  so  full  a  man  could  not  go 
through  it  to  the  rear  platform.  Crowded  as  it  was,  the  con- 
ductor said  there  was  room  for  more,  both  inside  and  on  the 
rear  platform,  but  Walling  first  tried  to  get  on  the  rear  plat- 
form, and  failing,  went  to  the  front.  Conductor,  driver,  and 
passengers  acted  as  if  there  was  room  so  long  as  a  man  could 
find  rest  for  his  feet,  and  a  place  to  hold  on  with  his  hands. 
The  companies  do  not  consider  such  practices  dangerous,  for 
they  knowingly  sufier  it,  and  are  parties  to  it.  Their  cars 
stop  for  passengers  when  none  but  experienced  conductors  see 
a  footing  inside  or  out.  Street-railway  companies  have  all 
along  considered  their*  platforms  a  place  of  safety,  and  bo 
have  the  public.  Shall  the  court  say  that  riding  on  a  plat- 
form is  so  dangerous  that  one  who  pays  for  standing  there  can 
recover  nothing  for  an  injury  arising  from  the  company's  de- 
fault? So  little  danger  exists  in  riding  on  platforms,  accidents 
to  passengers  while  thus  riding  are  so  rare,  that  this  is  the  first 
time  the  question  raised  has  been  presented  in  Pennsylvania." 

In  Meesel  v.  L.  &  B.  R.  R.  Co.,  8  Allen,  234,  the  court  said: 
*'  The  seats  inside  are  not  the  only  places  where  the  managers 
expect  passengers  to  remain,  but  it  is  notorious  that  they  stop 
habitually  to  receive  passengers  to  stand  inside  till  the  car  is 
full,  and  continue  to  stop  and  receive  them  even  after  there 
is  no  place  to  stand  except  on  the  steps  of  the  platforms. 
Neither  the  officers  of  these  corporations,  nor  the  managers  of 
the  cars,  nor  the  traveling  public,  seem  to  regard  this  practice 
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as  hazardous,  nor  does  experience  thus  far  seem  to  require 
that  it  should  be  restrained  on  account  of  the  danger.  There- 
is  therefore  no  basis  upon  which  the  court  can  decide,  upon 
the  evidence  reported,  that  the  plaintiff  did  not  use  ordinary 
care." 

The  facts  in  this  case  were  very  similar  to  the  one  cited 
from  Pennsylvania.  Standing  on  the  front  platform  of  a 
horse-car  when  there  is  room  inside  is  not  conclusive  evidence 
that  the  person  injured  by  the  driver's  default  was  not  exer- 
cising due  €are:  Maguire  v.  Middlesex  R.  R.  Co.,  115  Mass. 
239. 

A  street-railway  company  has  the  right  to  carry  passengers 
on  the  platforms,  and  if  a  passenger  be  injured  while  stand- 
ing there,  without  objection  by  the  company's  agent,  whether 
the  injury  was  with  his  contributory  negligence  is  for  the  jury 
to  decide,  under  all  the  facts  and  circumstances  detailed  in  the 
evidence:  Burns  v.  Bellefontaine  R'y  Co.,  50  Mo.  139.  It  has 
also  been  decided  in  other  states  that  if  a  passenger  be  in- 
jured while  standing  on  the  platform  of  a  street  or  horse  car^ 
the  question  of  his  contributory  negligence  is  one  of  fact  for 
the  jury. 

In  Nolan  v.  Brooklyn,  C,  &  N.  R.  R.  Co.,  a  very  recent  case 
decided  by  the  New  York  court  of  appeals,  87  N.  Y.  63,  41 
Am.  Rep.  345,  "the  plaintiff,  a  passenger  on  a  street-car,  rode 
on  the  front  platform,  without  warning  or  notice  to  the  con- 
trary, for  the  purpose  of  smoking.  There  was  plenty  of  room 
inside,  but  the  conductor  took  his  fare  without  comment." 
Being  thrown  off  and  injured  by  a  violent  and  negligent  jolt, 
it  was  held  that  he  was  not  debarred  from  recovery  by  occu- 
pying the  platform.  It  seems  from  these  cases  that  there 
could  be  no  pretense  for  saying,  under  the  particular  facts  of 
this  case,  that  the  defendant  in  error  was  negligent  jter  se. 

There  is  nothing  in  the  other  exceptions  which  would  justify 
a  reversal. 

It  is  recommended  that  the  judgment  be  affirmed. 

By  the  Court.     It  is  so  ordered. 


Common  Carrier  is  Bound  to  Use  All  Possibls  Forbsioht  and  Garb 
to  prevent  injury  to  passenger:  See  Cliicago  etc  R.  R.  Co.  v.  PiUdmry,  ante, 
p.  483,  and  note. 

Common  Carrier  PERMirrrNG  Passenger  to  Ride  in  Dangerous  Posi- 
tion, witho\.t  warning  him  of  danger,  is  liable  for  any  consequent  injury  to 
the  psisseuger-  See  Laie  Shore  etc.  R.  R.  Co.  v.  Brown,  ante,  p.  510,  and  note. 
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In  Oermantaum  Pass.  R'y  Co.  v.  Walling,  37  Am.  Rep.  711,  39  Id.  796,  it  wm 
lield  that  where  a  passenger  gets  upon  the  steps  of  the  platform  of  a  crowded 
«treet-car,  and  stands  there  daring  the  trip,  without  objection  from  the  per- 
flons  in  charge  of  the  car,  he  is  not  conclusively  negligent  so  aa  to  bar  recoT* 
'Cry  for  a  consequent  injury. 


Southern  Kansas  Railway  Company  v.  Riob. 

rss  Kansas,  898.J 
EtTLX  07  Damages  fob  Wrongful  Expulsion  from  Railroad  Train  ia, 
that  passenger  may  recover  for  his  time,  inconvenience,  the  necessary 
expenses  to  which  he  is  subjected,  and  if  treated  with  violence  or  in  on 
insulting  manner,  for  the  injuries  to  his  person  and  feelings.  If  the  ex- 
pulsion be  malicious,  or  through  negligence  which  is  gross  and  wanton, 
then  exemplary  damages  may  be  awarded. 

George  R.  Peck,  A.  A.  Hurd,  and  Robert  DurUapf  for  the 
plaintiflF  in  error. 

John  T.  Little  and  Samuel  T.  Seaton,  for  the  defendant  in 
error. 

HoBTON,  C.  J.  On  October  29,  1885,  Benjamin  Rice,  a 
colored  man,  purchased  of  the  ticket  agent  of  the  Southern 
Kansas  Railway  Company,  at  Olathe,  in  this  state,  for  fifty 
cents,  a  limited  railroad  ticket  to  Kansas  City,  Missouri,  and 
return,  good  for  three  days,  the  date  of  issue  being  stamped 
on  the  back.  On  that  day  he  was  carried  as  a  passenger  by 
the  railway  company,  upon  one  of  its  passenger  trains,  from 
Olathe  to  Kansas  City.  The  "going  coupon"  of  the  ticket 
was  torn  off  and  taken  up  by  the  conductor  of  the  train.  On 
the  next  day,  October  30th,  Rice,  desiring  to  return  to  Olathe, 
boarded  one  of  the  passenger  trains  of  the  company,  which  left 
Kansas  City  about  ten  o'clock,  p.  m.,  and  when  the  conductor 
called  upon  him  for  his  fare,  presented  the  "return  coupon" 
of  the  ticket,  which  he  had  purchased  the  day  before.  The 
conductor  took  it  to  the  light,  and  after  examining  it,  handed 
it  back  to  Rice,  saying  it  was  not  good,  and  informed  him 
that  he  could  not  honor  it.  Rice  insisted  that  the  ticket  was 
good,  and  said  to  the  conductor  that  he  had  purchased  the 
ticket  the  day  before,  and  that  he,  the  conductor,  had  carried 
him  upon  the  ticket  to  Kansas  City  on  that  day.  Another 
passenger  also  stated  to  the  conductor  at  the  time  that  he  had 
seen  Rice  purchase  the  ticket  on  the  29th.  The  conductor 
replied  that  he  could  not  honor  the  ticket,  and  subsequently 
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took  hold  of  Rice's  coat-collar,  and  led  him  out  of  the  car. 
Rice  had  no  money  to  pay  any  extra  fare;  and  when  he  was  off 
the  car,  or  about  to  get  off,  a  friend  gave  him  seventy-five 
cents,  which  he  gave  to  the  conductor,  who  returned  him  five 
cents,  punched  a  receipt  for  his  fare,  and  permitted  him  to 
ride  to  Olathe. 

On  the  part  of  Rice,  it  is  contended  that  the  ticket  he  pre- 
sented showed  plainly  on  its  back  that  it  was  stamped  at 
Olathe  on  the  29th  of  October;  that  he  told  the  conductor  that 
he  did  not  have  any  money  to  pay  any  more  fare;  that  he 
was  quietly  in  his  seat  as  a  passenger  when  ordered  by  the 
conductor  to  leave  the  train;  that  he  did  not  make  any  forci- 
ble resistance  to  the  orders  of  the  conductor,  but  that  the  con- 
ductor took  him  out  of  the  car,  and  oS"  upon  the  steps  of  the 
platform. 

On  the  part  of  the  railway  company  it  is  claimed  that  the 
ticket  had  been  folded  up  and  creased  at  the  date;  that  the  con- 
ductor took  it  to  the  light  and  examined  it  carefully;  that  the 
date  was  obliterated;  that  the  ticket  looked  so  old  and  worn 
that  the  conductor  believed  it  had  expired;  that  he  informed 
Rice  that  the  ticket  was  not  good,  and  that  he  could  not  ride 
upon  it,  but  would  have  to  pay  fare;  that  when  the  train 
reached  HoUiday,  the  conductor  inquired  of  Rice  what  he  was 
going  to  do;  that  Rice  then  refused  to  pay  fare  or  get  off  the 
train;  that  the  conductor  then  took  hold  of  Rice's  coat-collar 
and  led  him  to  the  platform  of  the  station,  or  to  the  last  step 
of  the  car;  that  then  a  friend  told  Rice  to  come  back  and  he 
would  give  him  money  to  pay  his  fare,  and  the  conductor  per- 
mitted Rice  to  take  his  seat  and  ride  to  his  destination;  that 
when  Rice  was  informed  that  he  would  have  to  pay  his  fare  or 
leave  the  car,  it  was  his  duty  to  do  one  or  the  other;  that  he 
should  have  paid  his  fare  and  relied  upon  his  remedy  to  re- 
cover it  back;  that  if  he  could  not  do  this  he  should  have 
quietly  left  the  train,  and  not  provoked  or  made  necessary  an 
assault;  that  therefore  he  should  have  recovered  only  seventy- 
one  cents,  that  amount  being  the  sum  assessed  by  the  jury  for 
his  pecuniary  loss.  The  railroad  company  asked  instructions 
which  tended  to  limit  the  amount  of  damages  that  Rice  was 
entitled  to  recover  to  the  exact  fare  paid  by  him,  with  interest 
thereon.  The  court  refused  to  give  these  instructions,  but  di- 
rected the  jury,  among  other  things,  as  follows:  "  I  instruct 
you  that  if  you  find  the  plaintiff  presented  to  the  conductor 
for  his  passage  a  limited  ticket,  good  only  for  three  days  from 
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the  date  of  its  sale,  and  that  the  conductor,  from  the  mutilated 
and  worn  condition  of  the  ticket,  was  unable  to  read  the  date 
on  the  ticket,  and  honestly  believed  that  the  ticket  was  an  old 
one,  and  not  good,  and  for  this  reason,  and  without  any  un- 
necessary force  or  indignity  to  the  plaintiff,  required  him  to 
pay  his  fare  or  get  off,  and  did,  upon  refusal  and  failure  to  pay 
fare,  remove  said  plaintiff,  without  any  unnecessary  force  and 
without  injury  to  his  person,  to  the  platform  of  the  car,  or  to 
the  platform  or  ground  at  a  regular  station,  and  then  plaintiff 
paid  his  fare  and  continued  his  journey  on  the  same  train  and 
without  delay, — then,  if  you  find  as  a  fact  that  the  ticket  pre- 
sented by  plaintiff  was  a  good  and  valid  ticket,  and  that  the 
conductor  had  no  right  to  collect  this  fare  from  the  plaintiff, 
you  must  find  a  verdict  for  the  plaintiff,  and  the  measure  of 
his  damages  would  be  the  amount  of  fare  paid  by  him,  with 
interest  at  seven  per  cent  per  annum  from  October  30,  1885, 
and  actual  compensation  for  the  injury  and  outrage,  if  any, 
suffered  by  plaintiff  from  the  alleged  assault." 

We  perceive  no  error  in  this  instruction.  In  actions  for  the 
recovery  of  damages  for  the  wrongful  expulsion  of  a  passenger 
from  a  train,  the  passenger  may  recover  for  his  time,  incon- 
venience, the  necessary  expenses  to  which  he  is  subjected;  and 
if  treated  with  violence,  or  in  an  insulting  manner,  for  the  in- 
juries to  his  person  and  feelings.  If  the  expulsion  be  malicious, 
or  through  negligence  which  is  gross  and  wanton,  then  exem- 
plary damages  may  be  awarded. 

"  There  is  a  special  duty  on  the  carrier  to  protect  its  passen- 
gers, not  only  against  the  violence  and  insults  of  strangers  and 
co-passengers,  but  a  fortiori  against  the  violence  and  insults 
of  its  own  servants,  and  that  for  a  breach  of  that  duty  he  ought 
to  be  compelled  to  make  the  amplest  reparation.  The  law 
wisely  and  justly  holds  him  to  a  strict  and  rigorous  account- 
bility.  We  would  not  relax  in  the  slightest  degree  this  strict 
accountability.  We  know  that  upon  it  in  no  small  degree 
depends  the  safety  and  comfort  of  passengers":  M.  K.  &  T. 
R'y  Co.  V.  Weaver,  16  Kan.  456;  Kansas  Pacific  Ry  Co.  v.  Kei^ 
ler,  18  Id.  623. 

We  fully  concede  that  no  one  has  a  right  to  resort  to  force 
to  compel  the  performance  of  a  contract  made  with  him  by 
another;  and  a  passenger  about  to  be  wrongfully  expelled 
from  a  railroad  train  need  not  require  force  to  be  exerted  to 
secure  his  rights,  or  increase  his  damages.  For  any  breach  of 
contract  or  gross  negligence  on  the  part  of  the  conductor  or 
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other  employees  of  a  railroad  company,  redress  must  be  sought 
in  the  courts,  rather  than  by  the  strong  arm  of  the  person 
who  thinks  himself  about  to  be  deprived  of  his  rights.  A 
passenger  should  not  be  permitted  to  invite  a  wrong  and  then 
complain  of  it:  Hall  v.  Memphis  &  C.  R.  R.  Co.,  15  Fed.  Rep. 
57;  Townsend  v.  N.  Y.  C.  R.  R.  Co.,  56  N.  Y.  301;  Bradshaw 
V.  South  B.  R.  R.  Co.,  135  Mass.  409;  Pennsylvania  R.  R.  Co, 
V.  Connell,  112  111.  296;  54  Am.  Rep.  238;  Palace  Car  Co.  v. 
Reed,  75  111.  125;  8  Wood's  Railway  Law,  sec.  364. 

Of  course  a  party  upon  a  train  may  resist  when,  under  the 
circumstances,  resistance  is  necessary  for  the  protection  of  his 
life,  or  to  prevent  probable  serious  injury;  nor  can  a  party  be 
lawfully  ejected  from  a  train  while  in  motion  so  that  his  being 
put  oflf  would  subject  him  to  great  peril.  In  this  case,  Rice 
made  no  unreasonable  resistance.  He  did  not  resort  to  force 
or  violence;  having  a  good  ticket  and  being  entitled  to  ride^ 
he  refused  to  pay  fare  or  get  off  the  train.  The  conductor 
had  no  diflBculty  in  leading  him  off,  and  about  all  that  Rice 
did  was  merely  to  assert  his  lawful  right  to  ride  upon  tho 
train.  Where  a  passenger  with  a  clear  right  and  a  clean 
ticket  is  entitled  to  ride  on  that  trip  and  train,  and  is  wrong- 
fully ejected  without  forcible  resistance  upon  his  part,  the  jury 
are  and  ought  to  be  allowed  great  latitude  in  assessing  dam- 
ages. They  should  award  liberal  damages  in  full  compen- 
sation for  the  injuries  received.  The  quiet  and  peaceable 
behavior  of  a  passenger  is  to  his  advantage,  rather  than  to  hig. 
detriment. 

Complaint  is  also  made  of  other  instructions  of  the  courts 
regarding  the  measure  of  damages.  Among  other  things,  the 
court  said  to  the  jury  that  if  "the  assault  was  malicious  and 
without  cause  or  provocation,  or  was  accompanied  by  acts  of 
gross  insult,  outrage,  or  oppression,  you  may  award  the  plain- 
tiff exemplary  or  vindictive  damages."  Also,  "that  in  esti- 
mating damages  they  might  take  into  consideration  the 
indignity,  insult,  and  injury  to  plaintiff's  feelings  by  being 
publicly  expelled."  Further,  that  if  they  found  "there  was 
on  the  part  of  the  conductor  either  malice,  gross  negligence, 
or  oppression,  they  would  not  be  confined  in  fixing  damages 
to  the  actual  damages  received,  but  were  justified  in  giving 
exemplary  damages."  It  is  said  that  these  instructions  were 
misleading  and  erroneous,  because  there  was  no  evidence 
whatever  to  show  that  the  conductor  acted  with  malice  or 
gross  negligence.     Upon  the  evidence  of  Rice,  corroborated  by 
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McCulloch,  another  passenger,  who  said  that  he  saw  Rice  pur- 
•chase  the  ticket  on  October  29th,  there  was  evidence  before 
the  jury  upon  which  to  found  these  instructions:  Hufford  v. 
Grand  Rapids  etc.  R.  R.  Co.,  Mich.,  February,  1887.  The 
forcible  expulsion  of  Rice  from  the  car,  where  he  was  right- 
fully seated,  was  such  a  wrong  as  is  inevitably  accompanied 
with  more  or  less  outrage  and  insult.  There  was  no  excuse 
for  the  act  of  expulsion,  except  the  honest  mistake  or  the 
gross  negligence  of  the  conductor.  If  that  mistake  was  duo 
to  such  reckless  indiflference  of  the  rights  of  a  passenger  on 
"the  part  of  the  conductor  as  established  gross  negligence, 
amounting  to  wantonness,  and  the  jury  so  found,  they  might 
;find  exemplary  damages:  Kansas  Pac.  R'y  Co.  v.  Kessler, 
^upra;  Leavenworth,  Lawrence,  &  G.  R.  R.  Co.  v.  Rice,  10  Kan. 
426. 

Whether  the  conductor  was  grossly  negligent,  amounting  to 
-wantonness,  or  actuated  by  malice,  were  matters  before  the 
jury  for  their  determination  upon  the  evidence.  Under  the 
authority  of  Tttua  v.  Corkins,  21  Kan.  722,  Rice  was  entitled 
to  recover  the  expenses  incurred  by  him  in  the  litigation,  if 
entitled  to  exemplary  damages:  Hall  v.  Memphis  etc.  R.  R.  Co., 
15  Fed.  Rep.  95-97. 

The  amount  of  the  verdict  in  this  case  was  only  $117.46; 
•therefore  the  damages  are  not  so  excessive  as  to  indicate  pas- 
sion or  prejudice  on  the  part  of  the  jury. 

The  other  matters  submitted  are  ImmateriaL  The  judg- 
ment of  the  district  court  will  be  affirmed. 


C!oiaioN  Cabkikb,  vob  Wkonoful  Expulsion  or  Fassenokb  noM  Cab, 
ia  liable  in  damages  for  mortification,  pain  of  mind  and  body,  loaa  of  time, 
and  medical  expenses:  International  etc.  Ky  Co.  v.  Wilhe*,  2  Am.  Si.  Rep. 
416,  and  note. 


PiLOHEB  .V.  Atchison,  Topeka,  and  Santa  Fb 
Railroad  Company. 

[88  Kansas,  616.] 
JiomsTKAD.  —  CoRsiNT  or  WiTK  IS  Necessabt  to  Vaudatb  Oraut  made 
by  husband  to  a  railroad  of  right  of  way  over  homestead  occupied  as 
such  by  the  family.  No  interest,  encumbrance,  or  lien,  except  those 
-specifically  mentioned  in  the  organic  law,  can  attach  to  or  afiect  the 
homestead  unless  given  by  the  joint  consent  of  husband  and  wife. 

IHOMKSTBAD  —  EVIDENCE    OF  WiFE's    CONSENT    TO  ALIENATION.  —  The    fact 

of  joint  consent  of  husband  and  wife  to  an  alienation  of  an  aaaement  in 
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the  homestead  is  best  evidenced  by  a  writing  to  that  effect;  but  where 
the  constitution  does  not  in  express  terms  require  that  it  shall  be  so 
shown,  it  may  be  established  the  same  as  any  other  material  £aot,  pro- 
vided that  there  la  always  some  showing  of  joint  consent,  as  required  by 
the  constitntion. 

Parker  and  Seaton,  for  the  plaintiff  in  error. 

George  R.  Peck,  A.  A.  Hurd,  and  Robert  Dunlap,  for  the  de- 
fendant in  error. 

Simpson,  C.  The  plaintiff  in  error  has  continuously  resided 
upon  the  land  which  is  the  subject-matter  of  this  controversy 
since  the  year  1868.  Her  husband,  in  whom  the  title  vested, 
died  in  1879,  leaving  by  will  the  plaintiff  in  error  at  least  a 
life  estate  in  this  land.  She  has  claimed  and  does  claim  it 
as  her  homestead,  and  further  claims  that  by  force  of  her 
homestead  rights,  the  defendant  railway  company  never  ac- 
quired any  easement  therein,  and  she  brought  her  action  in 
ejectment  to  recover  that  portion  occupied  and  used  by  the 
railway  company.  Counsel  for  defendant  in  error  contend 
that,  as  the  plaintiff  in  error  elected  to  take  under  the  will, 
her  homestead  right  is  waived  by  that  election;  and  they  cite 
Watson  V.  Christian,  12  Bush,  524,  in  support  of  their  view. 
They  go  still  further,  and  deduce  from  that  decision  that,  as 
she  claims  under  the  will,  she  ought  not  to  be  permitted  to 
Bet  up  a  claim  of  homestead  under  the  statute,  but  she  should 
be  bound  by  everything  her  husband  did,  to  the  same  extent 
that  he  would  be  bound,  because  she  is  privy  in  estate  by  vir- 
tue of  the  will.  The  Kentucky  case  may  have  been  right- 
fully decided  under  the  homestead  provisions  of  that  state; 
but  this  case  cannot  be  accepted  as  an  exposition  of  the  law 
of  this  state.  We  make  no  criticism  upon  it;  all  we  say  is, 
that  it  is  not  to  be  taken  as  an  interpretation  of  the  operation 
of  our  constitutional  provisions  and  statutory  enactments  upon 
the  subject  of  the  homestead.  Thomas  Pilcher  had  the  legal 
title  to  the  land  in  his  lifetime,  and  it  was  occupied  by  him 
and  his  family  as  a  residence.  It  was  his  homestead,  and 
was  unquestionably  the  homestead  of  his  wife  and  children. 
When  he  died,  and  ceased  to  be  the  head  of  the  family,  his 
wife,  this  plaintiff  in  error,  became  the  head  of  the  family, 
and  she  was  entitled  to  be  so  considered.  The  land  continued 
to  be  a  homestead  after  his  death  to  the  same  extent  that  it 
was  before,  and  so  continues  until  after  all  the  children  arrive 
at  the  age  of  maturity,  and  until  it  shall  have  been  partitioned 
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among  the  heirs.  It  cannot  be  made  subject  to  the  payment 
of  the  debts  of  the  husband.  The  death  of  the  husband  does 
not  affect  the  homestead  rights  of  the  wife  or  children  in  any 
respect.  If  the  land  descends  to  them,  it  is  still  a  homestead. 
If  the  husband  wills  it  to  the  wife,  as  in  this  case,  during  her 
life,  the  life  estate  supports  the  homestead  right.  Any  estate 
that  is  vendible  under  an  execution  will  support  the  home- 
stead exemption.  Valentine,  J.,  in  Randal  v.  Elder,  12  Kan, 
261,  says:  "We  do  not  think  it  necessary  that  all  these  lots 
or  parcels  of  land  should  be  held  by  an  absolute  fee-simple 
title,  but  we  think  it  necessary  they  all  be  held  by  some 
kind  of  title  or  interest  different  from  that  which  the  whole 
public  may  have  to  the  property." 

Dillon,  J.,  in  Bartholomew  v.  West,  2  Dill.  293,  says:  "When 
the  statute  speaks  of  property  owned  by  the  debtor,  it  does 
not  mean  that  the  ownership  must  be  of  full  legal  title.  It  is 
sufficient  that  the  interest  may  be  such  as  may  be  sold  on 
execution,  or  subject  to  the  payment  of  debts." 

In  Robinson  v.  Smithey,  80  Ky.  636,  the  court  said:  "That 
Mrs.  Robinson  is  entitled  to  a  homestead,  we  think  is  clear. 
Her  husband  devised  the  entire  tract  of  land  to  her  for  life, 
the  remainder  to  his  children,  and  she  was  in  the  actual  pos- 
session and  occupancy  with  her  family.  She  is  the  owner 
and  in  possession  of  this  tract  of  land,  with  a  life  estate 
vested  in  her  by  the  provisions  of  the  will.  She  can  use,  sell, 
or  dispose  of  this  interest  as  she  pleases;  and  we  see  no  rea- 
son why  her  right  to  a  homestead  is  not  embraced  by  the 
statute.  She  occupies  it  as  a  homestead,  and  owns  it  for  life. 
She  is  asserting  her  right  because  she  is  the  owner,  and  not 
by  reason  of  having  derived  it  from  her  husband.  It  is  im- 
material in  what  manner  she  derives  title,  if  she  is  the  owner, 
and  occupies  the  estate  as  a  homestead.  In  some  of  the 
states,  the  homestead  exemption  is  held  to  apply  to  an  estate 
for  years:  See  Fatten  v.  Deherard,  13  Iowa,  53;  Johnson  v. 
Richardson,  33  Miss.  462.  In  Illinois,  the  owner  of  a  life  es- 
tate is  held  entitled:  Deere  v.  Chapman^  26  111.  610;  79  Am. 
Dec.  350." 

Other  courts  have  gone  to  as  great  length  in  holding  that 
any  vendible  estate  will  support  the  homestead  right.  The 
plaintiff  in  error  in  this  case  holds  by  a  devise,  which  gives 
her  an  estate  for  life,  with  power  of  sale,  and  any  remainder 
goes  to  the  children  begotten  of  the  marriage.  She  has  such 
an  estate  in  this  land,  without  the  will,  or  operation  of  the 
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Btatutes  of  descents  and  distributions,  as  will  enable  her  to 
claim  it  as  a  homestead,  because  she  has  been  in  the  actual 
possession  of  it,  residing  thereon  ever  since  1868.  It  must 
be  held,  for  all  the  purposes  of  this  case,  that  her  homestead 
rights  attached  to  the  land  when  she  first  occupied  it  with  her 
children,  as  the  wife  of  Thomas  Pilcher,  the  then  owner,  and 
that  it  was,  at  the  time  of  the  commencement  of  this  action, 
Btill  her  homestead.  The  court  below  found  that,  in  1871  and 
1872,  the  St.  Louis,  Lawrence,  and  Denver  Railroad  Company 
built  a  railroad  across  said  land,  under  some  kind  of  an  agree- 
r.iont  with  Thomas  Pilcher,  the  then  owner  thereof,  and  that, 
Ly  due  process  of  law,  the  defendant  in  error  succeeded  to  the 
rights  of  that  company;  that  the  St.  Louis,  Lawrence,  and 
Denver  Railroad  Company  built  its  road  upon  the  land  in 
controversy  under  a  contract  for  the  right  of  way  made  with 
Thomas  Pilcher  in  his  lifetime,  and  without  any  notice  from 
the  plaintiflf  of  any  objection  upon  her  part.  The  court  found 
that  the  terms  and  conditions  of  the  contract  cannot  be  stated 
from  the  evidence. 

It  will  be  seen  that  the  substance  of  the  findings  of  the  court 
is,  that  some  contract  for  the  right  of  way  over  the  land  was 
made  by  the  railroad  company  with  Thomas  Pilcher,  in  his 
lifetime.  The  railroad  company  now  prefers  to  put  it  in  the 
light  of  a  parol  agreement  rather  than  in  the  light  of  a  parol 
license.  In  this  view,  it  is  not  necessary  to  pass  upon  a  ques- 
tion much  discussed  in  the  briefs,  as  to  whether  a  license 
under  which  work  has  been  done  and  money  expended  is 
revocable.  Assuming  that  there  was  a  parol  agreement  be- 
tween these  parties,  founded  on  the  several  considerations 
claimed, — these  being  a  change  of  route,  so  as  to  locate  on 
the  Pilcher  homestead,  the  erection  and  maintenance  of  a 
depot,  the  employment  of  Pilcher's  son  by  the  company,  and 
every  other  consideration  alleged, — the  question  then  remains: 
Is  the  right  of  way  of  a  railroad  through  and  across  the  home- 
stead such  an  interest,  encumbrance,  lien,  or  diversion  from 
its  proper  use  as  to  require  the  joint  consent  of  the  husband 
and  wife?  This  is  an  important  question,  and  it  is  not  to  be 
disposed  of  without  careful  consideration.  The  tacit  condi- 
tion underlying  the  title  to  all  land  in  this  state  is,  that  in  case 
it  shall  be  wanted  for  public  use,  it  can  be  taken  by  paying 
just  compensation  therefor;  if  only  a  part  is  taken,  just  com- 
pensation is  made  for  that,  and  for  the  injury  or  depreciation 
of  the  remainder  of  the  tract. 
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By  the  statutes  of  this  state,  railroad  companies  are  allowed 
to  appropriate  land  for  public  purposes,  and  the  perpetual  use 
of  such  land  is  vested  in  the  company,  its  successors  and  as- 
signs. The  difiFerence  between  the  perpetual  use  of  land  and 
the  fee  to  it  is  only  nominal.  The  interest  a  railroad  company 
acquires  in  land  in  this  state  for  a  right  of  way,  while  only  an 
easement,  may  be  permanent  in  its  nature,  and  may  be  prac- 
Uv;ally  exclusive.  The  value  of  the  remaining  fee,  burdened 
by  such  an  easement  of  perpetual  use,  is  only  nominal:  Rob- 
ins V.  St.  Paul  etc.  R.  R.  Co.,  22  Minn.  286;  Washington  Ceme- 
tery  Y.  Prospect  Park  etc.  R.  R.  Co.,  68  N.  Y.  591;  Bemis  v. 
Springfield,  122  Mass.  110.  The  statute  seems  to  recognize 
this,  because  it  requires  the  commissioners  to  assess  the  value 
of  the  land  taken.  The  amount  of  land  used  by  the  railroad 
company  in  this  case  is  about  seven  acres,  of  which  it  had 
necessarily  the  exclusive  control  and  perpetual  use.  Of  course, 
if  the  husband  can  grant  the  right  of  way  to  this  railroad 
company,  he  can  grant  it  to  others,  and  by  this  means  the 
wife  and  children  can  be  deprived  of  th j  use  and  enjoyment 
of  a  greater  part  of  the  homestead.  This  court  held,  in  the 
case  of  Coughlin  v.  Coughlin,  26  Kan.  116,  that  "the  husband 
cannot,  without  the  consent  of  the  wife,  execute  a  lease  of  a 
homestead,  and  give  possession  thereof  to  a  tenant."  In  this 
case  the  lease  was  executed  for  five  years,  but  we  apprehend 
the  length  of  the  term  of  the  lease  can  make  no  difference,  the 
reason  of  the  rule  being  based  upon  the  general  principle  de- 
ducible  from  our  organic  law,  that  the  husband  can  do  no  act 
that  will  interfere  with  the  occupancy  and  use  of  the  home- 
stead without  the  consent  of  the  wife.  It  has  been  held  by 
many  courts  of  last  resort  that  the  right  of  way  of  a  railroad 
across  the  land  conveyed  is  such  an  encumbrance  as  is  a  breach 
of  the  covenants  against  encumbrances.  A  leading  and  early 
case  is  that  of  Kellogg  v.  Ingersoll,  2  Mass.  97,  decided  by 
Chief  Justice  Parsons,  approved  by  the  cases  of  Prescott  v. 
Trueman,  4  Id.  627;  Harlow  v.  Thomas,  15  Pick.  68;  and  Pres' 
cott  V.  Williams,  5  Met.  433.  To  the  same  effect  are  the  follow- 
ing cases:  Mitchell  v.  Warner,  5  Conn.  497;  Hubbard  v.  Norton, 
10  Id.  423;  Herrick  v.  Moore,  19  Me.  313;  Haynes  v.  Young, 
36  Id.  557;  Lamb  v.  Danforth,  59  Id.  322;  8  Am.  Rep.  426; 
Prichard  v.  Atkinson,  3  N.  H.  335;  Clark  v.  Estate  of  Conroe, 
38  Vt.  469;  Kellogg  v.  Malin,  50  Mo.  496;  11  Am.  Rep.  426; 
Beach  v.  Miller,  51  111.  206;  2  Am.  Rep.  290;  Barlow  v.  Mc- 
Kinley,  24  Iowa,  69. 
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All  the  authorities  state  that  an  easement  constitutes  an  en- 
cumbrance on  land,  and  interferes  with  the  absolute  dominion^ 
exclusive  use,  and  uninterrupted  enjoyment  of  it.  A  remark, 
of  Judge  Valentine,  in  the  case  of  Randal  v.  Elder,  12  Kan.. 
261,  is  quoted  by  counsel  for  defendant  in  error  as  in  opposi- 
tion to  this  line  of  authorities,  but  when  his  remark  is  consid- 
ered in  the  light  of  the  facts  in  that  case,  and  the  question  he^ 
was  discussing,  it  will  be  found  not  to  warrant  any  such  inter- 
pretation. The  question  was,  whether  the  debtor  could  holdi 
as  a  homestead  two  or  more  town  lots,  separated  from  each) 
other  by  an  alley,  and  it  was  held  that  he  could  not;  and  it  is 
said  in  this  connection  that  an  easement  might  be  created 
upon  or  through  the  land  without  in  any  manner  affecting  it» 
character  as  a  homestead.  The  court  meant  that  the  ease- 
ment would  not  80  divide  the  land,  or  segregate  one  tract  frona 
another,  but  that  a  homestead  would  be  claimed  on  the  whole 
tract,  and  this  we  indorse  now  as  the  law  of  this  case,  and 
would  hold,  if  necessary,  that  while  the  homestead  right  of 
the  plaintiff  is  encumbered  by  the  right  of  way,  it  is  still  her 
homestead  on  both  sides  of  the  strip  of  land  used  by  the  rail- 
road company. 

We  have  not  overlooked  the  case  of  Randall  v.  Texas  Cent. 
K'y  Co.,  63  Tex.  586,  which  decides,  in  effect,  "that  the  hus- 
band may,  without  being  joined  by  his  wife,  grant  a  right  of 
way  to  a  railway  company  across  a  tract  of  land  belonging  to 
himself  and  wife,  and  occupied  by  them  as  a  homestead."" 
We  cannot  follow  that  case;  the  statement  in  the  syllabus  is, 
that  the  land  belonged  to  husband  and  wife,  and  if  by  that  it 
is  meant  that  the  title  vested  in  them  both,  the  grant  by  the- 
husband  would  not  bind  the  separate  property  of  the  wife. 
This  is  so  clear  that  elaboration  would  not  be  justified.  A 
reason  given  is,  that  the  husband  can  lease  the  homestead  in 
Texas  without  the  consent  of  the  wife.  This  cannot  be  done 
in  this  state,  if  the  lease  would  in  any  manner  interfere  with 
the  wife's  occupancy  and  use  of  the  homestead.  The  court 
says:  "  If  the  husband  should  attempt  to  so  exercise  this  right 
as  to  destroy  the  homestead,  or  to  materially  affect  it  as  such^ 
upon  proper  application  the  courts  would  interpose  with  their 
equitable  power  to  prevent  it."  We  think  the  best  protection 
to  the  wife  and  children  is  by  a  total  denial  of  the  right  of  the 
husband  to  encumber  the  land  for  this  purpose,  except  witb 
the  joint  consent  of  the  wife. 

The  case  of  Chicago  &  S.  W.  R.  R.  Co.  v.  Swinney^  38  Iowa,. 
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182,  has  been  exan^ined  with  some  care;  it  holds  that  "the 
husband  can  convey  a  right  of  way  over  the  homestead  with- 
out the  concurrence  and  signature  of  the  wife  to  the  deed, 
when  such  conveyance  will  not  defeat  the  substantial  enjoy- 
ment of  the  homestead  as  such."  The  qualifying  expression 
involves  trouble.  Who  is  to  determine  whether  or  not  the 
right  of  way  will  not  defeat  the  substantial  enjoyment  of  the 
property?  The  court  says,  if  the  homestead  were  a  single 
lot,  and  the  right  of  way  occupied  it  all,  or  most  of  it,  the  case 
would  be  very  different.  Why  different?  The  rule  of  the 
Iowa  case  is  too  flexible.  We  cannot  adopt  it.  In  this  state, 
all  questions  affecting  the  rights  of  the  wife  and  children  in 
the  homestead  must  be  (fiscussed  and  determined  by  the  con- 
stitutional and  statutory  enactments  regarding  them.  These 
create  them,  fix  their  limits,  direct  their  operation,  and  have 
Buch  mandatory  force  of  expression  that  this  court  can  dis- 
charge its  duty  respecting  them  only  by  a  strict  adherence  to 
the  letter  of  the  organic  command.  The  homestead  law  is  a 
part  and  parcel  of  the  public  policy  of  the  state,  and  its  pro- 
visions in  cases  of  this  character  cannot  be  waived  or  avoided 
except  by  an  exact  and  literal  compliance  with  the  mode  and 
manner  it  has  prescribed. 

A  steady  and  unwavering  adherence  to  the  exposition  of 
the  scope  and  bearing  of  this  provision  of  the  constitution  as 
made  in  the  early  case  of  Morris  v.  Ward,  5  Kan.  239,  is  •  not 
only  demanded  by  its  express  terms,  but  the  improvidence 
and  necessities  of  the  father  and  husband  are  so  frequent,  the 
avaricious  attacks  and  greedy  encroachments  of  creditors  are 
so  persistent  and  insinuating,  that  all  judicial  powers  must  be 
constantly  exerted  to  preserve  to  the  beneficiaries  the  full  ex- 
tent and  measure  of  this  great  constitutional  creation.  Its 
immunity  from  such  attacks  can  best  be  protected  by  repeated 
judicial  declarations  that  no  interest,  encumbrance,  or  lien  can 
attach  to  or  affect  the  homestead,  unless  given  by  the  joint 
consent  of  husband  and  wife,  except  those  specifically  men- 
tioned in  the  organic  law.  The  only  way  to  bind  the  wife  to 
an  alienation,  lien,  encumbrance,  contract  of  sale,  lease,  or  any 
interest  whatever  in  the  homestead  that  will  interfere  with  or 
deprive  her  of  the  free  use,  occupancy,  and  enjoyment  of  all 
and  every  part  thereof,  is  her  consent,  freely  given,  jointly  with 
that  of  her  husband.  The  fact  of  joint  consent  is  best  evi- 
denced by  a  writing  to  that  effect,  but  the  constitution  does 
not  in  express  terms  require  that  it  shall  be  so  shown,  and 
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hence  it  can  be  established  by  such  facts  and  circumetances 
as  the  necessity  of  particular  cases  requires.  Probably  no 
greater  amount  of  evidence  or  more  strict  proof  will  be  re- 
quired to  establish  it  than  is  deemed  necessary  to  establish 
any  other  material  fact,  but  there  certainly  must  be  some 
showing  of  joint  consent,  as  required  by  the  constitution. 
There  is  no  special  finding  of  the  court  below  that  there  was 
consent  on  the  part  of  the  plaintiff  in  error.  It  is  true  that  it 
may  be  fairly  said  that  it  is  included  in  the  general  judgment, 
but  we  are  of  the  opinion  that  all  the  findings,  taken  and  con- 
sidered together,  do  not  authorize  such  a  judgment.  There  is 
not  such  an  aflBrmative  showing  in  this  case  as  satisfies  a 
reasonable  mind  that  there  was  the  required  consent.  Silence 
is  not  enough  under  the  circumstances  of  this  case.  The 
execution  of  deeds  of  a  part  of  the  homestead  to  the  children, 
in  which  the  right  of  way  of  the  railroad  is  referred  to  as  a 
boundary  line,  is  not  so  positive  an  act  of  recognition  as  to 
imply  previous  consent,  for  it  is  difficult  to  perceive  how  the 
recognition  of  a  natural  or  artificial  object,  as  a  dividing  line, 
can  be  held  to  imply  the  legality  of  the  existence,  or  the  right 
of  its  location  at  that  particular  place. 

Then  again,  the  finding  as  to  the  alleged  parol  agreement 
between  Thomas  Pilcher  and  the  railroad  company  is  not  com- 
plete; there  may  have  been  such  an  agreement,  but  what  its 
terms  of  conditions  were  or  are  cannot  be  stated.  How  can 
Bpecific  relief  be  granted  on  such  an  intangible  basis?  Under 
the  evidence  and  findings,  the  plaintiff  in  error  had  an  un- 
doubted right  to  recover  the  possession  of  that  portion  of  the 
right  of  way  over  which  the  running  of  trains  had  ceased,  and 
the  use  of  which  for  railroad  purposes  had  been  abandoned. 

For  these  material  errors,  it  is  recommended  that  the  case 
be  reversed  and  remanded,  with  instructions  to  sustain  the 
motion  for  a  new  trial. 

By  the  Coubt.    It  is  so  ordered. 


Hu8BAin>  OAiTNOT  Alienatb  HoMxaTEAD  WTTHOXTr  Wiite's  Cokssnt;  Sea 
note  to  Poole  v.  Oerrard,  65  Am.  Dec.  484-486;  Wekh  v.  Rice,  98  Id.  656; 
Bin^ptim  T.  Eottston,  97  N.  C.  344. 
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Smith  v.  Leighton. 

[38  Kansas,  544.] 

EnDKNCB. — Whebb  General  Objection  only  is  Raised  to  Iktroduo- 
TioN  OF  Record  Copy  of  Deed  conveying  land,  •which  copy  would  havo 
been  admissible  under  certain  circumstances,  such  objection  is  not  avail* 
able  for  the  purposes  of  error. 

Growing  Grasses  are  a  Part  of  the  Land  as  a  general  rule,  whether 
such  grasses  are  wild  or  cultivated,  and  an  agreement  in  writing  is  re- 
quired for  their  sale  and  severance  from  the  land. 

Growing  Crops  Pass  to  the  Grantee,  as  between  grantor  and  grantee 
to  a  deed  of  conveyance,  where  there  is  no  reservation  of  grass  or  excep- 
tion  of  any  kind;  and  the  grantee,  as  against  a  tenant  of  the  grantor,  has 
a  right  to  the  crops,  and  to  collect  all  unpaid  rents. 

W.  A.  Randolph,  for  the  plaintifif  in  error. 

Kellogg  and  Sedgwick,  for  the  defendant  in  error. 

Johnston,  J.  This  proceeding  springs  up  for  review  a 
judgment  rendered  in  an  action  brought  by  C.  A,  Leighton 
against  Elias  Smith,  to  recover  the  value  of  certain  grass 
which  Smith  cut  and  carried  away  from  the  premises  of 
Leighton.  On  July  10,  1883,  and  for  some  time  prior  thereto, 
one  V.  Lillard  owned  a  quarter-section  of  land  in  Lyon  County, 
which  on  that  day  he  sold  and  conveyed  by  warranty  deed, 
without  reservation,  to  C.  A.  Leighton.  Before  that  time,  he 
had  leased  the  land  to  Elias  Smith  for  the  year  1883,  and 
Smith  had  sublet  it  to  A.  Hill,  who  was  in  possession  before 
the  sale  of  the  land;  and  in  May,  1883,  Lillard  made  a  verbal 
sale  of  some  grass  growing  on  a  certain  meadow  of  the  prem- 
ises for  sixty-five  dollars.  About  the  last  of  July  or  the  1st  of 
August,  1883,  Smith  cut  and  took  the  grass  from  the  prem- 
ises; and  subsequently,  when  Leighton  demanded  compensa- 
tion for  the  grass.  Smith  stated  that  he  was  ready  to  pay  for 
the  same  as  soon  as  he  learned  to  whom  payment  should  be 
made.  Trial  at  the  April  term,  1886,  when  Leighton  re- 
covered $75.78,  which  is  the  amount  Smith  agreed  to  pay  for 
the  grass,  together  with  seven  per  cent  interest.  The  defend- 
ant brings  the  case  to  this  court. 

The  first  error  assigned  here  is  the  admission  in  evidence 
of  the  record  copy  of  the  deed  from  Lillard  to  Leighton,  con- 
veying the  premises  upon  which  the  grass  grew.  The  original 
deed  was  admissible  in  testimony  for  the  purpose  of  showing 
whether  there  had  been  any  reservation  made  by  Lillard 
when  the  land  was  conveyed.  The  copy  of  the  deed  was  not 
the  best  evidence,  and  was  not  admissible  unless  a  proper 
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foundation  was  laid  for  the  introduction  of  secondary  evi- 
dence. Only  a  general  objection,  however,  was  made  to  the 
introduction  of  the  copy.  If  the  original  deed  was  not  in  the 
possession  or  control  of  the  plaintiff,  the  record  copy  could  be 
introduced  in  evidence,  and  being  admissible  under  certain 
circumstances,  a  general  objection  was  not  available  for  pur- 
poses of  error.  It  has  frequently  been  held  "that  where  evi- 
dence  is  apparently  admissible  for  any  purpose,  or  under  any 
circumstances,  the  court  does  not  err  in  admitting  the  same^ 
unless  the  reasons  for  its  exclusion  are  given  by  the  party 
objecting":  Ferguson  v.  Graves,  12  Kan.  43;  Botkin  v.  Living- 
stony  16  Id.  41;  Cross  v.  National  Banky  17  Id.  336;  Kansas 
Pac.  R^y  Co.  v.  Cutter,  19  Id.  83;  Humphrey  v.  Collins,  23  Id. 
549. 

It  is  next  contended  that  the  court  en  sd  in  excluding  evi- 
dence offered  by  Smith,  and  also  in  directing  the  verdict  in 
favor  of  Leighton.  We  think  the  result  reached  is  substan- 
tially just  and  correct.  Smith  claimed  the  right  to  the  grass 
by  virtue  of  a  parol  agreement  with  Lillard,  by  which  he  was 
to  pay  sixty-five  dollars  for  the  grass  when  cut;  and  also 
claimed  that  the  purchase  price  of  the  grass  was  for  the  rent 
of  the  meadow-land  on  which  it  grew.  The  land  upon  which 
the  grass  stood  was  conveyed  to  Leighton  subsequent  to  the 
parol  agreement,  and  while  the  grass  was  yet  green  and  grow- 
ing. It  is  stated  that  the  grass  was  growing  on  an  inclosed 
and  cultivated  meadow;  but  it  does  not  appear  whether  it 
was  an  annual  or  perennial  growth.  It  is  a  general  rule  that 
growing  grasses,  whether  wild  or  cultivated,  are  a  part  of  the 
land,  and  require  an  agreement  in  writing  for  their  sale 
and  severance  from  the  land.  Smith  contended  that  this 
agreement  is  within  some  of  the  exceptions  to  the  general 
rule,  and  sought  to  bring  it  within  the  claimed  exceptions 
by  offering  to  show  that  Leighton  knew  of  his  lease  upon  the 
land,  and  of  the  sale  of  the  grass,  prior  to  his  purchase  of  the 
land,  which  offer  was  refused.  However,  as  the  case  comes 
up,  we  need  not  not  examine  the  sufficiency  of  this  contention, 
or  the  competency  of  the  testimony.  In  the  deed  of  convey- 
ance from  Lillard  to  Leighton  there  was  no  reservation  of  the 
grass,  or  exception  of  any  kind.  In  such  a  case,  and  as  be- 
tween grantor  and  grantee,  it  is  well  settled  here  that  the 
growing  crops  pass  to  the  grantee:  Garanflo  v.  Cooley,  33  Kan. 
137;  Chapman  v.  Veach,  32  Id.  167;  Babcock  v.  Dieter,  30  Id. 
172;  Smith  v.  Hague,  25  Id.  246.     When  the  conveyance  wa» 
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made  and  delivered,  it  carried  with  it  the  right  to  the  crops 
and  to  collect  all  unpaid  rents;  in  other  words,  Leighton  was 
substituted  as  owner  and  landlord  in  place  of  Lillard.  There 
being  no  reservation!?,  Lillard  from  that  time  forth  had  no 
claim  upon  the  crops  or  the  rent  due  from  the  tenants.  Smith 
had  not  paid  for  the  grass,  and  whether  the  amount  agreed  to 
be  paid  is  treated  as  the  purchase  price  of  the  grass,  or  as  rent 
money  for  the  meadow,  is  immaterial.  Smith  was  owing  the 
price  of  the  grass  to  some  one,  and  he  refused  to  pay  only 
because  he  did  not  know  to  whom  it  was  due.  The  amount 
found  by  the  jury  as  the  value  of  the  grass  is  the  same  as  (hat 
which  Smith  had  agreed  to  pay  for  the  same,  with  interest  to 
the  time  of  judgment,  and  the  payment  of  this  judgment  will 
discharge  Smith  from  all  liability  for  the  grass. 
The  judgment  of  the  district  court  will  be  affirmed. 


Gknebal  OBJKonoN  TO  EviDEiTCE  13  NOT  Gboxtkd  FOB  RxTXBaiL,  if  erl> 
dence  is  admiaaible  for  any  purpose:  Turner  v.  Neuiburgh,  4  Am.  St.  Bep. 
453,  and  note. 

Gbowino  Chops,  as  bbtwun  Vknimb  ast>  VKin>iH,  are  part  of  the 
realty,  and  pass  to  tb«  vendee:  Turner  v.  (7oo/e,  86  Am.  Dec.  449;  PattitotCt 
Appeal,  100  Id.  687. 


Atohison,  Topeka,  and  Santa  Fb  Eailboad  Co. 

V.  Gants. 

[88  Kansas,  6011 

Railboap  CoMFAinr  mat  Aixurr  BsatnLATioN  that  OnkTAor  Tbaot  shall 
not  Stop  at  Dbsionated  Stations  where  there  is  no  statutory  prorisbn 
to  the  contrary. 

Bailroas  Passenger  uust  Inform  Himself  whether  Train  Stops  at 
Station.  It  is  the  duty  of  a  person  about  to  take  passage  on  a  railroad 
train  to  inform  himself  when,  where,  and  how  he  can  go  or  stop  accord- 
ing to  the  regulations  of  the  company. 

Duty  of  Passenger  to  Pay  Extra  Fare  —  Right  of  Conductor  to  Eject 
Passenger.  —  Where,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, regulations  are  made  by  a  railroad  company  that  a  fast  passenger 
train  shall  only  make  certain  stoppages,  and  a  person  by  mistake  or 
wrongfully  takes  passage  thereon  for  a  station  where  the  train  does  not 
stop,  it  '\3  his  duty,  when  demand  is  made  therefor,  to  pay  the  extra  fare 
which  iu  addition  to  the  sum  paid  for  his  ticket  would  have  entitled  him 
to  ride  to  the  first  stopping-place  beyond,  and  if  he  refuses  to  do  this, 
the  conductor  has  the  right  to  stop  the  train  and  require  such  passenget 
to  leave  it. 

Carriers  of  Passengers  —  Payment  of  Extra  Fare  —  Daiiages.— Wher* 
mistake  of  passenger  in  getting  on  train  which  did  not  stop  at  his  stk* 
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tion  is  induced  by  the  company's  ticket  agent,  and  he  is  compelled  to 
pay  extra  fare  to  first  place  of  stoppage,  such  extra  fare  would  be  a 
proper  element  of  damages  in  addition  to  such  as  were  occasioned  by  the 
failure  to  take  him  to  the  station  to  which  he  was  going.  But  if  after 
boarding  the  train,  and  before  it  startetl,  correct  information  was  afforded 
him,  by  the  announcement  of  the  brakeman  or  otherwise,  snch  as  a  rea- 
sonable and  prudent  man  would  not  neglect,  he  could  not  thereafter  rely 
upon  the  incorrect  statements  of  the  agent. 

Kailboab  Passenger  mat  not  Assert  and  Maintain  by  Forob  his 
Rights  to  Transportation  on  Train.  If  he  is  a  trespasser,  it  is  his 
duty  to  go  off  without  being  forced  to  do  so,  and  he  has  no  legal  right 
to  forcibly  resist  the  conductor's  rightful  efforts  to  eject  him.  If  he  is 
on  the  train  by  mistake  induced  by  an  agent  of  the  company,  it  is  not 
necessary  in  such  case  for  him  to  invite  force  to  be  exerted  by  the  con- 
ductor to  secure  his  rights,  —  certainly  not  to  increase  his  damages. 

Railroad  Passenger  may  be  Ejected  from  Train  at  Place  Other  than 
Depot  or  station,  provided  care  is  taken  not  to  expose  his  person  to  se- 
rious injury  or  danger.  The  company  is  not  required  to  consider  the 
mere  convenience  of  the  wrong-doer. 

Carriers  of  Passengers  —  Ejecting  Passenger  from  Train  —  Measurb 
OF  Damages.  — Where  passenger  resists  to  the  utmost  of  his  power  and 
ability  an  attempt  to  eject  him  from  the  train,  he  ought  not  to  complain  of 
the  force  used  if  there  was  no  intention  on  the  part  of  the  conductor  or 
his  assistants  to  commit  unnecessary  injury,  even  if  his  resistance  might 
have  been  overcome  with  something  less  of  force  than  was  actually  used. 
But  if  such  passenger,  although  a  trespasser  upon  the  train,  received 
injuries  which  were  the  direct  and  necessary  resnlt  of  willful,  wanton,  or 
malicious  acts  of  the  conductor  or  those  assisting  him,  he  ia  entitled  to 
his  damages. 

Evidence  a.^  to  whether  Person  was  or  was  not  Aooustomxd  to  Usb 
Profane  and  Obscene  Languaqb  is  incompetent  and  immaterial  upon 
question  whether  such  person,in  being  ejected  from  railroad  car  had  used 
such  language. 

Witness  may  not  be  Asked  on  Cross-Ezamination  a  question  which 
does  not  tend  to  rebut,  impeach,  modify,  or  explain  any  of  his  testi- 
mony. 

Conductor  Represents  Company  only  as  to  his  Own  Tkain.  —  A  con- 
ductor in  the  line  of  his  duty  in  collecting  fare,  taking  up  tickets,  and 
in  giving  information  to  the  passengers  on  his  train,  represents  the  com- 
pany only  as  to  the  running  and  operation  of  his  own  train. 

Ejection  from  Railroad  Train  with  Aid  of  Passengers  —  Responsi- 
bility OF  Company  therefor. — It  is  not  necessary  that  oondactor 
should  have  expressly  directed  passengers  to  aid  in  ejection,  but  if  such 
aid  was  rendered  by  passengers  with  the  permission  and  sanction  of  the 
conductor  or  the  train-men,  an  employment  might  rightfully  be  inferred, 
otherwise  where  the  passengers  were  mere  interlopers,  and  the  conductor 
had  no  opportunity  to  interfere  with  their  actions. 

Oeorge  R.  Peck,  A.  A.  Hurd,  C.  N.  Sterry,  and  Robert  Dun- 
lap,  for  the  plaintiff  in  error. 

Ady  and  Henry,  for  the  defendant  in  error. 
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HoRTON,  C.  J.  On  May  19,  1885,  A.  C.  Gants,  a  hotel  clerk 
at  Wichita,  took  passage  on  a  train  of  the  Atchison,  Topeka, 
and  Santa  Fe  Railroad  Company  from  Wichita  to  Newton,  in- 
tending to  go  to  Peabody.  He  paid  his  fare  to  the  conductor 
on  the  train  from  Wichita  to  Newton.  He  claims  he  was  told 
by  the  conductor  of  the  Wichita  train  that  he  could  either 
continue  on  the  train  or  go  upon  one  an  hour  later.  While  at 
Newton,  he  purchased  a  ticket  over  the  Atchison  road  for  Pea- 
body,  and  paid  for  it  fifty  cents.  He  remained  at  Newton 
nearly  an  hour,  to  get  shaved  and  look  around  the  town,  and 
about  nine  o'clock  he  took  his  seat  in  a  car  of  a  train  at  the 
depot;  this  was  the  eastern  fast  train,  commonly  called  the 
*' cannon  ball."  According  to  the  regulations  of  the  railroad 
company,  this  train  was  scheduled  not  to  stop  at  Peabody  ex- 
cept for  the  purpose  of  letting  ofiF  passengers  who  had  taken 
passage  at  some  point  west  of  Newton;  but  when  it  had  no 
such  passengers,  it  would  not  stop  at  Peabody  going  east,  and 
its  first  stopping-place  would  be  Florence;  Peabody  is  a  sta- 
tion between  Newton  and  Florence,  about  four  miles  west  of 
Florence;  the  local  train  which  stopped  at  Peabody  left  New- 
ton before  the  "cannon  ball."  According  to  the  evidence  of 
the  railroad  company,  a  brakeman  upon  the  "cannon  ball" 
announced,  before  the  train  started,  that  "it  would  not  stop 
until  it  got  to  Florence."  Gants  testified  that  just  as  the  train 
started  from  Newton  a  train-man  came  to  the  car  door  and 
said,  "  this  train  will  not  stop  until  it  gets  to  Florence,"  but 
he  claims  he  did  not  know  then  where  Florence  is.  He 
further  testified :  — 

"  Q.  How  long  did  the  train,  which  you  say  you  boarded  and 
saw  headed  toward  the  east,  remain  there?  A.  I  think  about 
twenty  minutes. 

"  Q.  You  had  ample  opportunity  to  get  a  ticket,  and  had 
ample  opportunity  to  ask  the  men  who  were  employed  about 
that  train,  whether  that  train  stopped  at  Peabody?  A.  Yes, 
sir,  I  expect  I  did,  if  I  wanted  to. 

"Q.   You  made  no  inquiries?    A.   No,  sir. 

"Q.  It  is  a  fact,  from  the  time  you  arrived  on  the  train  go- 
ing from  Wichita  to  Newton  you  made  no  inquiries  as  to  that 
train,  as  to  what  time  the  train  started,  and  whether  it  stopped 
at  Peabody?    A.   No,  sir. 

"Q.  Never  made  any  inquiries,  either  of  the  ticket  agent 
or  any  person  who  had  apparently  charge  there,  although  the 
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train  was  standing  there  fifteen  or  twenty  minutes  after  it  got 
there,  and  while  you  were  there?    A.   I  do  not  think  I  did. 

"  Q.  How  soon  did  you  get  aboard  this  train  before  it  started? 
A.   I  cannot  say;  probably  five  minutes." 

Grants,  however,  testified  that  when  he  bought  his  ticket  for 
Peabody  at  Newton  he  was  told  by  the  agent  who  sold  him 
the  ticket  "to  take  the  next  train." 

After  the  "cannon  ball"  train  had  left  Newton  and  gone 
about  three  miles,  the  conductor  called  upon  Gants  for  his 
ticket;  he  presented  a  ticket  for  Peabody,  and  the  conductor 
informed  him  that  the  train  did  not  stop  at  Peabody,  and  de- 
manded from  him  thirty-four  cents  in  addition  to  his  ticket 
for  the  fare  from  Peabody  to  Florence;  Gants  refused  to  pay 
the  additional  fare;  the  conductor  then  informed  him  that  if 
he  did  not  pay,  in  addition  to  his  ticket,  the  fare  from  Pea- 
body to  Florence,  he  would  have  to  stop  the  train  and  put 
him  off;  Gants  replied  "that  he  would  have  to  put  him  ofi*,  as 
he  would  not  pay  any  farther";  the  conductor  then  told  him 
he  would  put  him  ofif,  and  stopped  the  train  for  that  purpose; 
after  the  train  had  been  stopped,  the  conductor  in  a  geniJe- 
manly  manner  requested  Gants  to  leave  the  train;  he  refused 
to  get  off,  and  dared  the  conductor  to  put  him  ofi";  he  resisted 
being  put  ofi"  to  the  utmost  of  his  power  and  ability;  on  ac- 
count of  this  resistance  the  conductor  was  unable  himself  to 
remove  him;  but  with  the  assistance  of  two  or  three  persons 
he  succeeded  in  ejecting  him  from  the  train;  after  the  train 
stopped,  and  while  the  conductor  was  attempting  to  eject 
Gants  from  the  car,  a  severe  altercation  took  place  between 
them;  the  railroad  company  offered  evidence  tending  to  show 
that  Gants  during  this  time  used  vile  and  profane  language 
to  the  conductor  in  the  car,  which  contained  many  passen- 
gers, a  number  of  them  being  ladies. 

After  Gants  was  ejected  from  the  train  he  walked  a  portion 
of  the  way  back  to  Newton,  and  then  got  upon  a  hand-car  and 
rode  to  Newton,  arriving  there  between  ten  and  eleven  o'clock 
in  the  forenoon;  in  the  afternoon  or  evening  of  the  same  day, 
he  went  to  Peabody  from  Newton  upon  a  local  train,  and  the 
same  day  returned  to  Wichita.  Upon  his  part,  he  claims 
that  he  was  wrongfully  ejected  from  the  train,  and  was  un- 
lawfully kicked,  bruised,  and  injured  in  being  ejected.  This 
action  was  brought  to  recover  damages  therefor;  verdict  and 
judgment  for  Gants,  for  four  thousand  dollars.    The  railroad 
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company  moved  for  a  new  trial,  which  was  refused,  and  it 
brings  the  case  here. 

The  important  questions  presented  in  the  record  are: 
1.  Whether  the  railroad  company  had  the  right  to  eject  Gants 
from  the  train;  2.  If  the  railroad  company  had  that  right,  and 
Gants  resisted  to  the  utmost  of  his  power  and  ability,  whether 
he  can  recover  for  the  injuries  inflicted  in  his  removal,  unless 
they  were  willful,  wanton,  or  malicious.  The  law  is  well  set- 
tled that,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, a  railroad  company  may  adopt  a  regulation  that  a 
certain  train  or  trains  of  passenger-cars  running  regularly  on 
its  road  shall  not  stop  at  designated  stations  or  places;  and  it 
is  the  duty  of  a  person  about  to  take  passage  on  a  railror.d 
train  to  inform  himself  when,  where,  and  how  he  can  go  or 
stop,  according  to  the  regulations  of  the  company:  Piltsbvrg 
etc.  Ry  Co.  v.  Nuzum,  50  Ind.  141;  Beauchamp  v.  International 
&  O.  N.  R.  R.  Co.,  56  Tex.  239;  Lale  Shore  etc.  R.  R.  Co.  v. 
Pierce^  47  Mich.  277;  Ohio  &  Miss.  R'y  Co.  v.  Swarthout,  G7 
Ind.  567;  33  Am.  Rep.  104;  Henry  v.  St.  Louis  etc.  R.  R.  Co., 
76  Mo.  288.  In  this  state  there  is  no  statutory  provision  to 
the  contrary,  and  as  the  train  upon  which  Gants  took  pas- 
sage was  not  to  stop,  under  the  regulations  of  the  company, 
until  it  reached  Florence,  the  conductor  had  the  right,  after 
the  train  started,  to  stop  the  train  and  require  Gants  to  leave 
it,  if  he  refused  to  pay  the  fare  which,  in  addition  to  the  sum 
paid  for  his  ticket,  would  have  entitled  him  to  ride  to  Flor- 
ence; Fink  v.  Railroad  Co.,  4  Lans.  147;  Lake  Shore  etc.  R.  R. 
Co.  v.  Pierce,  supra;  Pennsylvania  Co.  v.  Hine,  41  Ohio  St.  276. 
It  was  the  duty  of  the  railroad  company  to  the  public  to  run 
its  trains  according  to  its  regulations,  and  it  was  also  the  duty 
of  Gants  to  have  informed  himself  whether  the  train  stopped 
at  Peabody.  It  is  claimed,  however,  upon  his  part,  that  when 
he  purchased  his  ticket  he  was  told  by  the  agent  to  take  the 
next  train,  and  therefore  that  he  was  without  fault  in  getting 
upon  the  "  cannon  ball."  In  his  direct  examination,  Gants 
testified: — 

"  Q.  Upon  your  arrival  at  Newton,  what  did  you  do?  A.  I 
bought  a  ticket,  and  went  up  town. 

"Q.  For  what  purpose?  A.  I  wanted  to  get  shaved  and 
look  around  the  town  a  little. 

"Q.  How  long  did  you  remain  in  Newton?  A.  Why,  I 
should  say  a  little  over  an  hour;  a  little  over  an  hour,  perhaps." 

If  he  purchased  his  ticket  immediately  upon  his  arrival  at 
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Newton,  the  agent  at  the  depot  very  properly  told  him  "  to 
take  the  next  train,"  as  there  was  evidence  tending  to  show 
that  a  local  train  which  stopped  at  Peabody  left  Newton  for 
the  east  soon  after  Gants  reached  there.  Subsequently,  in  his 
examination,  Gants  testified  that  he  bought  his  ticket  after  he 
got  shaved  and  had  looked  around  the  town.  If  this  be  true, 
and  he  was  misinformed  by  the  ticket  agent,  and  thereby  in- 
duced to  take  the  fast  train  going  east,  which  did  not  stop  at 
Peabody,  this  would  give  him  a  remedy  against  the  railroad 
company  for  its  breach  of  contract,  but  would  not  justify  him 
in  refusing  to  leave  the  train  when  ordered  so  to  do  by  the 
conductor.  "The  business  of  railroads  can  only  be  carried  on 
safely  by  having  regularity.  If  trains  are  arranged  in  a  cer- 
tain way,  and  their  time  fixed  with  regard  to  limited  stop- 
pages, a  conductor  would  never  be  safe  if  he  were  bound  at  his 
peril  to  ascertain  from  any  mere  stranger  the  existence  of  an 
agreement  by  the  company  to  change  the  arrangement,  and 
stop  at  an  unusual  place":  Lake  Shore  etc.  R.  R,  Co.  v.  Pierce, 
Bfu/pra. 

Under  all  the  evidence  in  the  case,  whether  Gants  was  upon 
the  train  by  mistake  or  wrongfully,  he  should  have  paid  the 
extra  fare  to  Florence,  when  demanded,  or  left  the  train  when 
it  stopped  and  he  was  ordered  to  get  ofi*.  If  his  mistake  was 
induced  by  the  company's  ticket  agent,  then  the  fare  from 
Peabody  to  Florence  would  be  a  proper  element  of  damages, 
in  addition  to  such  as  were  occasioned  by  the  failure  to  take 
him  to  Peabody  on  the  train  which  he  was  told  to  take.  If, 
however,  he  was  misinformed  by  the  local  agent,  but  subse- 
quently, after  entering  the  train  and  before  it  started,  was 
afforded  such  means  of  correct  information,  by  the  announce- 
ment of  the  brakeman  or  otherwise,  as  a  reasonable  and  pru- 
dent man  would  not  neglect,  he  could  not  thereafter  rely  in 
good  faith  upon  the  incorrect  statement  of  the  agent  from 
whom  he  bought  his  ticket.  Even  if  Gants  made  a  mistake  in 
taking  the  train,  induced  by  the  ticket  agent,  it  was  not  neces- 
sary for  him  to  invite  force  to  secure  his  legal  demands.  In 
Townsend  v.  New  York  Cent.  R.  R.  Co.,  56  N.  Y.  295,  Grover,  J., 
said:  *'  No  one  has  a  right  to  resort  to  force  to  compel  the  per- 
formance of  a  contract  made  with  him  by  another.  He  must 
avail  himself  of  the  remedies  the  law  provides  in  such  case." 

In  Bradahawv.  South  Boston  R.  R.  Co.,  135  Mass.  407,  Alien, 
J.,  said:  "If  a  railroad  company  has  agreed  to  furnish  a  pas- 
senger with  a  proper  ticket  and  failed  to  do  bo,  he  is  not  at 
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liberty  to  assert  and  maintain  by  force  his  rights  under  that 
contract;  but  he  is  bound  to  yield,  for  the  time  being,  to  the 
reasonable  practice  and  requirements  of  the  company,  and 
enforce  his  rights  in  a  more  appropriate  way.  It  is  easy  to 
perceive  that  in  a  moment  of  irritation  or  excitement  it  may 
be  unpleasant  to  a  passenger  who  has  once  paid  to  submit  to 
an  additional  exaction.  But  unless  the  law  holds  him  to  do 
this,  there  arises  at  once  a  conflict  of  rights.  His  right  to 
transportation  is  no  greater  than  the  right  and  duty  of  the 
conductor  to  enforce  reasonable  rules,  and  to  conform  to  rea- 
sonable and  settled  customs  and  practices,  in  order  to  prevent 
the  company  from  being  defrauded;  and  a  forcible  collision 
might  ensue.  The  two  supposed  rights  are  in  fact  inconsistent 
with  each  other.  If  the  passenger  has  an  absolute  right  to  be 
carried,  the  conductor  can  have  no  right  to  require  the  pro- 
duction of  a  ticket  or  the  payment  of  fare.  It  is  more  reason- 
able to  hold  that,  for  the  time  being,  the  passenger  must  bear 
the  burden  which  results  from  his  failure  to  have  a  proper 
ticket." 

In  Penn.  R.  R.  v.  Connell,  112  111.  295,  Craig,  J.,  said:  ''We 
entertain  no  doubt  that  appellee  was  entitled  to  recover  the 
amount  of  the  cost  of  a  ticket  from  the  place  he  was  ejected 
from  the  cars  to  New  York.  He  was  also  entitled  to  recover 
Buch  damages  as  he  sustained  on  account  of  the  delay  occa- 
sioned by  the  expulsion,  and  all  additional  expense  necessa- 
rily occasioned  thereby,  as  well  as  reasonable  damages  for  the 
indignity  in  being  expelled  from  the  train;  but  we  perceive 
no  ground  upon  which  he  can  recover  for  personal  injuries 
received,  unless  the  expulsion  was  malicious  or  wanton." 

In  Hall  v.  Memphis  etc.  R.  R.  Co.,  15  Fed.  Rep.  61,  Ham- 
mond, J.,  said:  "The  conductor  is  somewhat  like  the  master 
of  a  ship.  He  has  police  powers  and  disciplinary  control 
over  the  train,  and  the  quiet  and  comfort  of  the  passengers 
and  their  safety  are  under  his  protection.  He  should  be 
obeyed  by  the  passengers,  and  the  common  notion  that  force 
must  be  invited  to  secure  legal  demands  against  his  unlawful 
exactions  is  in  my  judgment  erroneous  and  vicious.  All  that 
a  passenger  need  do  is  to  express  his  dissent  to  the  demand 
made  upon  him,  and  he  need  not  require  force  to  be  exerted 
to  secure  his  rights, — certainly  not  to  increase  his  damages. 
....  I  fully  recognize  the  feeling  of  a  '  free  American  citizen ' 
in  the  face  of  threatened  wrong  or  insult,  but  the  safety  of 
the  ship  forbids  that  he  should  flght  with  the  master,  and 
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imperil  the  ship  and  lives  and  property  she  carries.  Better 
that  he  should  suffer  the  wrongs  than  to  endanger  or  discom- 
fort his  fellow-passengers.  The  conductor  of  a  railroad  train 
is  not  altogether  as  supreme,  perhaps,  as  the  master  of  a  ship; 
but  on  analogous  principles,  that  seem  to  me  obvious,  it  is,  I 
think,  the  duty  of  the  passenger  to  avoid  reeistance  beyond 
mere  dissent,  and  submit  to  his  authority  without  more  than 
mere  protest,  unless  resistance  is  necessary  to  defend  himself 
against  impending  personal  injuries."  See  also  Southern  Kan- 
sas Ry  Co.  v.  PAce,  38  Kan.  398;  ante,  p.  766;  Southern  Kansas 
Ry  Co.  V.  Hinsdale,  38  Kan.  507. 

Clearly,  if  Gants  was  a  trespasser  upon  the  train,  as  this  case 
was  put  to  the  jury,  then  the  conductor  had  the  right  to  put 
him  off,  and  it  was  his  duty  to  go  off  without  being  forced  to 
do  so.  If  the  conductor  had  the  right  to  put  him  off,  Gants 
at  the  same  time  could  not  have  a  legal  right  to  resist,  and 
necessarily  he  could  not  resist  the  conductor  in  the  discharge  of 
a  duty  and  the  exercise  of  a  right,  and  by  that  resistance  ac- 
quire a  right  to  resort  to  any  force  to  overcome  it.  Of  course, 
we  do  not  intend  to  intimate  that  a  trespasser  upon  a  train 
can  be  treated  in  a  willful,  wanton,  and  malicious  manner: 
Kansas  City,  Ft.  S.  &  G.  R.  R.  Co.  v.  Kelly,  36  Kas.  655;  59 
Am.  Rep.  596. 

In  the  conclusion  which  we  have  reached  regarding  the 
right  of  the  conductor  to  eject  Gants  from  the  train,  even  if 
he  made  a  mistake  in  taking  it,  induced  by  the  ticket  agent, 
upon  his  refusal  to  pay  the  fare  demanded,  we  do  not  over- 
look the  fact  that  a  railroad  company  is  a  public  carrier,  and 
that  some  of  the  authorities  are  in  conflict  with  the  doctrine 
herein  announced.  A  moving  train  filled  with  passengers, 
including  ladies  and  children,  is  not  the  place  for  a  wrangle, 
a  quarrel,  or  a  fight  with  the  conductor.  The  interests  of 
the  public  are  to  be  considered  in  such  a  case,  as  well  as  the 
interests  of  a  private  individual.  As  was  said  in  Railroad  Co. 
\.  Connell,  supra:  "It  would  be  unwise  and  dangerous  for  the 
traveling  public  to  adopt  any  rule  which  might  encourage 
resort  to  violence  on  a  train  of  cars."  This  conclusion  will 
prevent  breaches  of  the  peace  upon  railroad  trains  instead  of 
producing  them,  and  at  the  same  time  will  fully  protect  the 
passenger  by  making  the  company  responsible  for  all  damages 
resulting  from  any  breach  of  its  contract.  In  addition  to 
this,  if  a  passenger  has  suffered  in  his  business,  or  been  put 
to  expense  by  the  delay  or  refusal  of  the  railroad  company  to 
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carry  him  as  promised  by  its  ticket  agent,  he  would  be  en- 
titled to  ample  damages  therefor.  In  this  connection,  it  is 
well  to  state,  that  where  a  trespasser  is  ejected  from  a  train, 
such  ejection  may  be  at  a  place  other  than  a  depot  or  station, 
provided  care  is  taken  not  to  expose  his  person  to  serious  in- 
jury or  danger;  but  in  such  an  ejection,  the  railroad  company 
is  not  required  to  have  consideration  for  the  mere  convenience 
of  the  wrong-doer:  Lillia  v.  St.  Louis  etc.  R'y  Co..,  64  Mo.  464; 
27  Am.  Rep.  255;  McClure  v.  Philadelphia  etc.  R.  R.  Co.,  34 
Md.  532;  Great  Western  R.  R.  Co.  v.  Miller,  19  Mien.  305; 
O'Brien  v.  Boston  etc.  R.  R.  Co.,  15  Gray,  20;  77  Am.  Dec. 
347. 

The  trial  court,  in  its  instructions  to  the  jury,  treated  Gants 
as  a  trespasser  upon  the  train,  after  he  refused  to  pay  fare 
from  Peabody  to  Florence,  and  to  leave  the  train;  but  farther 
instructed  the  jury  as  follows:  — 

"8.  If  you  find,  from  the  evidence,  that  an  unnecessary 
degree  of  force  was  employed,  and  that  plaintifT  was  injured 
thereby,  in  that  case  he  would  be  entitled  to  recover  in  this 
action." 

"11.  But  in  determining  what  is  a  reasonable  degree  of 
force  under  the  circumstances  of  this  case,  you  should  con- 
sider the  amount  of  resistance  opposed  by  the  plaintiff  to 
those  who  were  attempting  to  eject  him;  and  if  you  find  that 
the  plaintiff  suffered  injuries  which  were  the  direct  and  neces- 
sary result  of  the  application  of  force  rendered  necessary  by 
his  own  resistance,  he  cannot  recover  for  such  injuries;  but 
the  use  of  a  degree  of  force  disproportionate  to  the  resistance 
to  be  overcome  would  render  the  train-men  wrong-doers  in 
turn,  and  would  render  the  company  liable  for  any  injuries 
committed  by  reason  thereof. 

"  12.  I  instruct  you  that,  if  the  plaintiff  had  exerted  him- 
self to  the  utmost  in  resisting  the  efforts  of  the  train-men  to 
expel  him,  and  that,  in  overcoming  such  resistance,  the  train- 
men used  more  force  and  violence  than  were  necessary  for  the 
purpose,  and  without  any  intention  to  commit  unnecessary 
injury  plaintiff  was  injured  thereby, — in  such  a  case,  the  re- 
sistance offered  by  the  plaintiff  may  be  considered  in  mitiga- 
tion of  damages." 

"20.  If,  under  the  evidence  and  instructions  of  the  court, 
the  jury  find  for  the  plaintiff,  then,  in  estimating  the  plain- 
tiff's damages,  if  any  are  proved,  you  have  a  right  to  take 
into  consideration  the  personal  injury  inflicted   upon   him, 
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the  pain  and  suflfering  undergone  by  him  in  consequence  of 
his  injuries,  if  any  are  proved,  the  loss  of  time  occasioned 
thereby,  the  reasonable  cost  of  medical  attendance,  and  also 
the  permanent  loss  or  damage,  if  any  is  shown,  arising  from 
disability,  resulting  to  the  plaintiff  from  the  injury  in  ques- 
tion, rendering  him  less  capable  of  attending  to  his  business 
than  he  would  have  been  if  the  injury  had  not  been  received; 
plaintiff  would  also  be  entitled  for  any  sum  of  money  lost  by 
him  as  a  direct  consequence  of  the  wrongful  acts  complained 
of,  and  if  the}'  were  wrongful,  any  money  was  so  lost;  and  if 
vdu  further  find  from  the  evidence  that  the  injury  complained 
of  was  inflicted  wantonly  or  willfully,  and  that  the  plaintiff 
has  sustained  damages  thereby,  then  the  jury  are  not  limited 
in  assessing  the  damages  to  mere  compensation  for  damages 
actually  sustained;  but  you  may  give  him  a  further  sum,  by 
way  of  exemplary  or  vindictive  damages,  as  a  protection  to 
the  plaintiff,  and  as  a  salutary  example." 

The  railroad  company  requested  the  following  instruction, 
which  was  refused:  "In  determining  the  question  in  this  case 
as  to  whether  the  train-men  on  the  train  from  which  plaintiff 
was  ejected  used  more  force  or  violence  than  was  necessary  to 
be  used  in  ejecting  plaintiff  from  such  train,  you  are  to  take 
into  consideration  the  amount  of  resistance  offered  by  plain- 
tiff to  such  ejection;  and  if  you  find  that  he  resisted  the  at- 
tempt of  the  conductor  to  put  him  off  from  such  train  with 
all  the  force  and  power  he  was  capable  of  using,  then,  and  in 
such  a  case,  you  are  instructed  that  the  law  will  not  with  a 
nicety  weigh  the  amount  of  force  necessary  to  be  used  in  over- 
coming such  resistance,  and  that  in  such  case  the  defendant 
would  only  be  liable  in  a  case  of  palpable  and  perfectly  ap- 
parent use  of  force  beyond  that  which  was  clearly  necessary 
to  be  used  in  overcoming  the  resistance  offered  by  plaintiff." 

If  Gants  was  a  trespasser  upon  the  train,  the  conductor  had 
the  right  to  eject  him,  and  we  think  the  railroad  company  can 
only  be  made  responsible  for  the  injuries  inflicted  which  were 
willful,  wanton,  or  malicious. 

In  refusing  to  give  the  instruction  prayed  for,  and  in  giving 
to  the  jury  the  twelfth  instruction,  and  also  the  twentieth,  the 
court  made  the  railroad  company  liable  in  damages  for  all 
excessive  force  used  in  overcoming  the  resistance  of  Gants, 
although  such  force  was  used  "  without  any  intention  on  the 
part  of  the  conductor  or  those  assisting  him  to  commit  injury." 
The  first  clauses  of  the  twentieth  instruction  permitted  Gants 
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to  recover  for  "the  personal  injuries  inflicted  upon  him,  and 
the  suffering  undergone  by  him  in  consequence  of  his  injuries," 
although  a  part  of  the  injuries  may  have  been  occasioned  in 
overcoming  his  own  unlawful  resistance.  In  Galhraith  v. 
Fleming,  60  Mich.  403,  the  court  said:  "The  law  does  not  put 
a  premium  upon  fighting,  and  one  who  voluntarily  enters  into 
a  quarrel  will  not  be  afforded  relief  for  his  own  wrong  in  dam- 
ages if  he  come  out  second  best.  While  the  voluntary  act  on 
the  part  of  the  plaintiff  would  not  preclude  the  state  from 
punishing  him  or  the  defendant  for  a  breach  of  the  peace,  it 
nevertheless  prevents  him  from  bringing  a  civil  action  to  re- 
cover compensation  for  injurie«  received  by  his  own  seeking 
and  in  violation  of  law." 

In  Taylor  v.  Clendening,  4  Kan.  524,  it  was  held  that 
"  where  a  person  who  was  the  original  aggressor  in  an  affray 
met  with  too  vigorous  a  defense,  and  sued  for  damages  on 
account  of  the  injuries,  could  not  recover  of  his  intended 
victim." 

It  has  been  decided  by  this  court,  time  and  again,  that  when- 
ever it  appears  that  the  plaintiff's  negligence  or  wrongful  act 
had  a  material  effect  in  producing  the  injury,  or  substantially 
contributed  toward  it,  he  is  not  entitled  to  recover;  and  fu> 
ther,  that  if  a  plaintiff  is  first  in  fault  in  infringing  upon  a 
defendant's  rights,  the  defendant  is  absolved  from  all  but 
slight  care,  and  is  liable  only  for  gross  or  wanton  negligence: 
Union  Pacific  Ry  Co.  v.  Rollins,  5  Kan.  167;  Kansas  Pacific 
Ry  Co.  V.  Pointer,  14  Id.  37.  In  the  latter  case,  it  was  said 
by  Brewer,  J.:  "Many  considerations,  especially  the  diflBculty 
of  correctly  apportioning  the  damages,  and  determining  to 
what  extent  the  wrong  of  the  respective  parties  was  instru- 
mental in  causing  the  injury,  uphold  the  rule  so  universally 
recognized,  that  where  the  wrong,  the  negligence  of  both  par- 
ties, contributes  to  the  injury,  the  law  will  not  afford  any 
relief." 

In  this  case,  Gants  could  have  remained  upon  the  train  and 
gone  to  Florence  by  paying  the  fare  from  Peabody  to  that  sta- 
tion; or  when  the  train  stopped  he  could  have  left  the  train 
when  requested  to  do  so  by  the  conductor  in  a  gentlemanly 
manner;  and  it  is  clearly  evident  that  if  he  had  done  either 
he  would  not  have  suffered  any  personal  injuries  at  the  hands 
of  the  conductor  or  train-men.  He  stubbornly  refused  to  pay 
the  additional  fare,  and  also  forcibly  resisted  when  requested 
to  leave  the  train.     He  did  all  of  this  after  the  conductor  had 
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informed  him  that  the  train  would  not  stop  at  Peabody,  and 
that  he  must  pay  to  Florence  or  get  off.  Under  the  rule  es- 
tablished in  this  state  in  Taylor  v.  Clendening,  4  Kan.  524,  so 
long  ago  as  1868,  Gants  ought  not  to  recover,  even  if  his  re- 
sistance might  have  been  overcome  with  something  of  less 
force  than  the  conductor  and  his  assistants  actually  used,  un- 
less such  excessive  force  was  willful,  wanton,  or  malicious. 

By  resisting  to  the  utmost  of  his  power  and  ability  Ganta 
invited  force;  and  he  ought  not  to  complain  of  the  force  used 
if  there  was  no  intention  upon  the  part  of  the  conductor  or  his 
assistants  to  commit  unnecessary  injury.  On  the  othor  hand, 
If  Gants,  although  a  trespasser  upon  the  train,  received  inju- 
ries which  were  the  direct  and  necessary  result  of  willful, 
wanton,  or  malicious  acts  of  the  conductor  or  those  assisting 
him,  he  is  entitled  to  his  damages:  Kansas  City,  Ft.  S.,  &  G. 
R.  R.  Co.  V.  Kelly,  supra. 

Counsel  for  Gants  insist  that  the  decisions  are  that  a  tres- 
passer can  recover  for  all  injuries  arising  from  the  use  of 
unnecessary  force,  without  regard  to  whether  it  was  willful, 
wanton,  or  malicious;  and  also  insist  that  this  court  has  rec- 
ognized this  rule  in  M.  K.  &  T.  R.  R.  Co.  v.  Weaver,  16  Kan. 
456,  and  Kansas  Pac.  Ry  Co.  v.  Kessler,  18  Id.  523.  In  the 
Weaver  case,  the  railway  company  was  found  by  the  jury  to 
have  been  the  aggressor  after  the  passenger  had  been  ejected 
and  put  upon  the  ground.  The  expulsion  in  that  case  was 
held  to  have  been  wrongful,  but  as  it  did  not  seem  to  the 
court  to  have  been  wanton  or  excessively  cruel,  the  damages 
were  deemed  excessive,  and  the  judgment  reversed.  In  the 
Kessler  case,  the  court  held  that  in  the  wrongful  expulsion  of 
the  passenger  from  the  train  the  railroad  company  was  guilty 
of  such  gross  negligence  as  amounted  to  wantonness;  and  yet, 
even  then,  with  much  hesitation  it  afl&rmed  a  judgment  of 
eight  hundred  and  twenty  dollars  only. 

In  several  of  the  cases  cited  by  counsel,  where  damages 
have  been  allowed  for  unnecessary  force,  the  unnecessary 
force  was  wanton  or  malicious.  In  McKinley  v.  C.  &  N.  W. 
Ry  Co.,  44  Iowa,  314,  the  acts  of  the  brakeman,  for  which 
the  company  was  held  liable,  were  malicious  and  criminal. 
in  Bass  v.  Chicago  &  N.  W.  R'y  Co.,  39  Wis.  636,  the  passen- 
ger peaceably  and  lawfully  entered  a  ladies'  car,  in  which 
there  were  many  vacant  seats,  and  when  about  to  occupy  one 
was  rudely  and  violently  seized  by  a  brakeman,  aided  by  a 
volunteer,  and  forcibly  thrust  from  the  car.     The  passenger 
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was  not  at  first  requested  to  leave  the  car  or  forbidden  to  enter 
it.  In  that  case,  the  assault  was  willful,  wanton,  and  mali- 
cious. In  Jackson  v.  Second  Ave.  R.  R.  Co.,  47  N.  Y.  274,  the 
passenger  tendered  five  cents  for  fare  on  a  street-car,  and 
the  conductor  demanded  six.  This  was  refused.  The  con- 
ductor caught  the  passenger  around  the  waist,  and  stopped 
the  car  to  put  him  out.  The  passenger  refused  to  leave  the 
car,  and  resisted;  the  conductor  struck  him  a  blow  on  his 
nose,  but  made  no  further  attempt  to  eject  him.  The  blow 
struck  by  the  conductor  was  held  by  the  trial  court  to  have 
been  willful  and  malicious,  and  the  case  was  reversed,  because 
it  was  not  left  to  the  jury  to  determine  whether  the  act  was 
done  without  malice  or  ill  feeling.  In  Hanson  v.  European  <L' 
N.  A.  Ry  Co.,  62  Me.  84,  16  Am.  Rep.  404,  after  the  passenger 
has  ceased  all  resistance,  and  was  returning  to  his  seat,  with 
his  back  to  the  brakeman,  the  latter  struck  him  several  blows 
with  an  iron  poker  two  feet  long  and  half  an  inch  in  diameter, 
about  the  head  and  shoulders  and  over  the  eye.  Evidently 
the  assault  of  the  brakeman  in  this  case  was  also  willful, 
wanton,  and  malicious.  In  Coleman  v.  N.  Y.  &  N.  H.  R.  R. 
Co.,  106  Mass.  160,  the  passenger  who  was  ejected  was  struck 
two  or  three  heavy  blows  behind  the  ear,  and  thrown  bodily 
upon  the  platform  of  the  depot.  The  trial  court  in  that  case 
instructed  the  jury  that  the  railroad  company  was  responsible 
for  excessive  or  unreasonable  force,  but  also  stated  to  the 
jury  that  the  passenger  "  had  no  right  to  resist  the  process  of 
being  put  out."  In  the  opinion  in  that  case,  it  was  said  that 
"  violence  on  the  part  of  the  passenger  would  increase  the  vio- 
lence necessary  and  proper  to  be  used  on  the  part  of  the  em- 
ployees; and  if  it  contributed  in  any  degree  to  the  violence  of 
his  fall,  or  to  the  aggravation  of  his  disease,  he  cannot  recover 
for  the  injuries  he  received.  The  burden  was  on  him  to  prove 
that  his  own  illegal  acts  did  not  in  any  degree  contribute  to 
the  alleged  injury,  but  that  it  was  wholly  caused  by  the 
wrongful  acts  of  the  railroad  company's  servants." 

This  language  plainly  implies  that  the  unnecessary  force 
must  be  wanton  or  malicious. 

We  think  a  critical  examination  of  the  decisions  will  demon- 
strate the  general  rule  to  be,  that  where  parties  are  permitted 
to  recover  solely  on  account  of  injuries  inflicted  by  unneces- 
sary force  or  excessive  violence,  the  facts  in  the  cases  disclose 
that  the  force  or  violence  used  was  willful,  wanton,  or  mali- 
•ious;  and  that  in  most  of  the  cases  "unnecessary  force"  or 


Jan.  1888.]     Atchison  etc.  R.  R.  Co.  v.  Gants.  793 

"excessive  violence"  was  used  as  synonymous  or  tantamount 
to  wanton  or  malicious  force. 

But  counsel  insist  that  the  excessive  force  used  in  this  case 
was  willful  and  wanton;  and  therefore  that  the  judgment 
should  not  be  disturbed.  We  cannot  assent  to  this.  Under 
the  instructions,  the  jury  were  not  authorized  to  separate  the 
force  used  in  overcoming  obstinate  and  forcible  resistance  with 
no  intention  to  commit  injury,  from  the  force  that  was  used' 
willfully,  wantonly,  or  maliciously,  if  any  such  force  was  used. 
Even  if  Gants  was  upon  the  train  under  the  direction  of  the 
ticket  agent,  and  without  fault  on  his  part,  as  before  remarked, 
he  should  have  paid  the  extra  fare  to  Florence,  as  he  was  able 
to  do,  or  left  the  train  when  it  stopped.  For  the  mistake  of 
the  ticket  agent,  or  the  wrong  of  the  railroad  company,  if  any, 
he  had  ample  remedy:  Southern  Kansas  R'y  Co.  v.  Rice,  38 
Kan.  398;  ante,  p.  766;  Wheeler  and  Wilson  Mfg.  Co.  v.  Boyce, 
S6  Kan.  350;  59  Am.  Rep.  571. 

As  a  new  trial  must  be  ordered,  we  will  dispose  of  the  minor 
alleged  errors.  There  was  evidence  on  the  part  of  the  railroad 
company  that,  prior  to  his  removal  from  the  train,  Gants  used 
vile,  obscene,  and  profane  language.  Gants  introduced  two 
witnesses  to  show  that  he  was  not  in  the  habit  of  using  obscene 
or  profane  language.  One  of  the  witnesses  testified  that  he 
had  known  Gants  over  a  year,  and  that  he  never  heard  him 
"use  half  a  dozen  oaths  in  his  life."  Another  witness  testi- 
fied that  he  never  heard  him  "use  obscene  language  in  public, 
but  that  he  might  have  heard  him  make  use  of  an  oath  some- 
times, but  not  frequently."  We  do  not  think  the  answers  of 
the  witnesses  very  material,  or  as  tending  to  prove  much. 
Whether  Gants  had  a  great  propensity  to  use  obscene  lan- 
guage is  not  important.  If  such  evidence  were  permitted,  it 
would  present  a  collateral  issue,  and  we  do  not  think,  under 
the  authorities,  that  this  evidence  in  this  kind  of  a  case  is 
competent:  Thompson  v.  Bowie,  4  Wall.  463;  Commonwealth 
V.  Kennon,  130  Mass.  39. 

Also,  the  question  permitted  to  be  asked  upon  cross-exami- 
nation of  one  of  the  witnesses  as  to  the  number  of  saloons  in 
Las  Animas  and  La  Junta,  Colorado,  was  wholly  improper, 
because  it  did  not  tend  to  rebut,  impeach,  modify,  or  explain 
any  of  his  testimony. 

Again,  we  do  not  think  that  the  evidence  of  what  the  con- 
ductor of  the  Wichita  train  told  Gants  was  admissible.  If 
it  were  true,  it  was  not  sufficient  ground  for  Gants  to  refuse  to 
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pay  his  fare  to  Florence,  or  to  resist  removal  from  the  train. 
A  conductor  in  the  line  of  his  duty  in  collecting  fare,  taking 
up  tickets,  and  in  giving  information  to  the  passengers  on  his 
train,  represents  the  company  as  to  the  running  and  operation 
of  his  own  train,  but  in  this  case  the  Wichita  train  stopped 
at  Newton,  and  Gants  had  to  change  cars  at  that  place  in 
order  to  go  to  Peabody.  In  the  case  of  International  &  G.  N. 
R.  R.  Co.  V.  Gilbert^  64  Tex.  536,  cited,  the  conductor  instructed 
the  passenger  to  keep  her  seat  upon  his  train,  although  she 
had  a  ticket  for  a  train  that  branched  off  in  another  direction. 
The  court  there  very  properly  held  that  the  answer  of  the  con- 
ductor was  equivalent  to  saying  she  was  on  the  right  train, 
and  held  the  railroad  company  responsible  in  damages,  but 
did  not  intimate  that  she  could  have  increased  her  damages 
by  refusing  to  leave  the  train  when  ordered:  See  Cincinnatiy 
H.,  &  I.  R.  R.  Co.  V.  Carper,  112  Ind.  26.  There  was  some 
evidence  tending  to  show  that  Gants  was  removed  from  the 
train  with  the  assistance  of  one  or  two  passengers;  and  it  is 
claimed  on  the  part  of  the  railroad  company  that  the  com- 
pany is  not  responsible  for  their  acts,  unless  they  were  re- 
quested by  the  conductor  to  assist.  It  was  not  necessary  that 
the  conductor  should  have  given  express  directions  to  all  con- 
cerned in  the  ejection,  but  if  any  passenger  aided  the  conduc- 
tor or  the  train-men,  with  his  permission  and  sanction,  a  jury 
might  infer  an  employment.  If,  on  the  other  hand,  the  pas- 
sengers were  mere  interlopers,  and  the  conductor  had  no 
opportunity  to  interfere  with  their  actions,  it  would  not  be  fair 
that  the  railroad  company  should  be  held  responsible  for  their 
acts. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Common  Cabrieb  is  Boina>  to  Stop  at  Advertised  Station:  See  note 
to  ffeim  T.  JUeCaugfuin,  66  Am.  Dec.  603-606;  and  see  Sears  v.  Eastern  R.  R. 
Co.,  92  Id.  730;  and  Chicago  etc.  R.  R.  Co.  v.  Flagg,  92  Id.  133. 

In  Absencb  of  Statute,  Railroad  Compajiy  may  Adopt  REOtnATioN 
that  trains  shall  not  stop  at  designa'^ed  places  or  stations;  and  it  is  the  duty 
of  the  passenger,  before  going  on  t^*.e  train,  to  ascertain  where  he  can  stop: 
Ohio  etc  R  R.  Co.  v.  SwaHhmt,  ^  Am.  Rep.  104. 

Common  Carrier  may  Eject  fAasENOER  for  Refusal  to  Pay  Fare: 
Note  to  Oalena  etc.  R.  R.  Co.  r.  Parks,  68  Am.  Dec.  570-573;  J^ersonville 
etc  R.  R.  V.  Rogers,  92  Id.  276v  ^hular  v.  St.  Louis  etc.  R.  R.  Co.,  92  Mo.  339; 
•nd  in  absence  of  statute,  m^v  do  so  at  place  other  than  station:  Id.;  Illinois 
Cent.  R.  R.  Co.  v.  Suttm,  OP  ^d,  81;  rilinois  Cent.  R.  R.  Co.  v,  Whittemore,  92 
Id.  138. 
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Raileoad  Passenger  mat  not  Assert  and  Maintain  by  Force  his 
right  to  transportation:  See  Pennsylvania  R,  R.  Co.  v.  Connell,  64  Am.  Rep. 
238;  Kansas  City  etc.  R.  R.  Co.  v.  Kelly,  59  Id.  596;  Southern  Kanaaa  R'y  Co. 
V.  Rice,  ante,  p.  766. 

Measure  of  Damaoes  for  Wrongful  Expulsion  of  Passbnobr:  See 
Soutlvem  Kansas  R'y  Co.  v.  Rice,  ante,  p.  766. 


Western  Union  Telegraph  Company  v,  Crall. 

[88  Kansas,  679.] 

Telegraph  Company  may  not  Limit  its  Liability  so  as  to  relieve  itself 
against  its  own  gross  negligence  by  making  a  provision  in  its  contract 
with  the  sender  of  a  message  that  it  will  not  be  liable  for  nnrepeated 
messages  happening  by  negligence  of  its  servants  beyond  the  amount  re- 
ceived for  sending  the  same,  and  this  rule  does  not  make  the  company 
an  insurer. 

Mistake  in  Sending  Telegram — Burden  of  Proof. — Where  no  testi- 
mony is  introduced  by  the  defendant  company,  the  mere  production  of 
the  message  containing  the  mistakes  is  sufficient  to  establish  gross  care- 
lessness by  the  company,  and  would  throw  upon  it  the  burden  of  proof 
to  excuse  or  explain  its  mistakes. 

WaggeneVf  Martin^  and  Orr,  for  the  plaintiflf  in  error. 

Tomlinson  and  Eaton^  for  the  defendant  in  error. 

Holt,  C.  On  September  19,  1883,  Jesse  C.  Crall,  the  de- 
fendant in  error,  by  his  son  and  agent,  Graham  Crall,  delivered 
to  the  defendant  company,  at  Atchison,  Kansas,  the  following 
message,  leaving  out  printed  matter,  etc.: — 

"To  J.  B.  Smith,  Esq.,  Eureka, Kansas:  Ship  Bones,  sulky, 
and  trap  to  Valley  Falls,  immediately.      Graham  Crall." 

The  message  received  by  Smith  on  the  same  day,  at  Eureka, 
omitting  printed  matter,  etc.,  was  as  follows: — 

"  To  J.  B.  Smith:  Ship  Beons,  sulky,  and  traps  to  Neosha 
Falls  immediately.  Graham  Crolt." 

"  Bones  "  was  the  name  of  a  trotting  horse  owned  by  Crall, 
and  at  that  time  in  charge  of  Smith  at  Eureka.  He  imme- 
diately shipped  the  horse,  sulky,  and  traps  to  Neosho  Falls, 
where  they  remained  several  weeks  before  Crall  ascertained 
where  they  were.  Smith,  being  only  temporarily  in  charge  of 
the  horse,  left  Eureka,  and  Crall  had  no  communication  from 
him,  nor  did  he  know  his  whereabouts  until  after  the  horse 
was  found  at  Neosho  Falls,  although  he  made  diligent  inquiry 
for  him.  Trial  was  had  at  the  February  term,  1886,  in  the 
Atchison  district  court,  and  a  jury  being  waived,  the  court 
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epecially  found  that  the  message  in  the  dispatch  was  very 
plainly  written,  in  a  large,  round  hand,  so  that  no  word  in  it 
could  have  been  mistaken  for  any  other  word,  if  examined 
even  with  the  slightest  care;  that  the  weather  was  fair  and 
pleasant  on  and  during  all  of  the  day  on  which  the  said  dis- 
patch was  sent,  both  at  Atchison  and  Eureka,  and  that  there 
was  no  evidence  of  any  electrical  disturbance  at  any  place  on 
the  line  between  said  points.  The  seventh  finding  of  fact  is  as 
follows:  "  There  is  no  similarity  in  the  telegraphic  symbols  or 
characters,  nor  in  the  sound  made  by  the  instrument  in  form- 
ing said  symbols  or  characters,  between  the  words  'Valley* 
and  'Neosho';  and  there  being  no  electrical  disturbance,  the 
three  mistakes  in  the  transmission  of  said  message  were  the 
result  of  the  gross  negligence  of  the  defendant's  operators,  or 
the  gross  negligence  of  the  defendant  in  keeping  instruments 
and  appliances  that  were  out  of  order  and  not  in  proper  con- 
dition for  use." 

Crall  brought  his  action  against  the  telegraph  company  for 
the  expense  of  keeping  the  horse,  loss  of  its  use,  etc.;  judg- 
ment was  rendered  for  the  plaintiff  for  $136.10,  and  costs. 
The  defendant  company  brings  the  case  here  for  review.  For 
a  defense,  the  defendant  relied  upon  the  contract  printed  above 
the  message  sent  by  Graham  Crall.  It  is  as  follows:  — 
"the  western  union  telegraph  company. 

"  All  messages  by  this  company  are  subject  to  the  following 
terms:  — 

"  To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  repeated;  that  Is,  telegraphed  back  to  the 
originating  oflBce  for  comparison.  For  this,  one  half  the  regular 
rate  is  charged  in  addition.  It  is  agreed  between  the  sender  of 
the  following  message  and  this  company,  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  non-delivery,  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise, 
beyond  the  amount  received  for  sending  the  same;  nor  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  repeated  message,  beyond  fifty  times  the  sum 
received  for  sending  the  same,  unless  specially  insured;  nor  in 
any  case  for  delays  arising  from  unavoidable  interruption  in 
the  working  of  its  lines,  or  for  errors  in  cipher  or  obscure  mes- 
sages. And  this  company  is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward  any  message  over  the  llnaf 
of  any  other  company  when  necessary  to  reach  its  destination. 
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"  Correctness  in  the  transmission  of  a  message  to  any  point 
on  the  lines  of  this  company  can  be  insured  by  contract  in 
writing,  stating  agreed  amount  of  risk,  and  payment  of  pre- 
mium thereon,  at  the  following  rates,  in  addition  to  the  usual 
charge  for  repeated  messages,  viz.:  One  per  cent  for  any  dis- 
tance not  exceeding  one  thousand  miles,  and  two  per  cent  for 
any  greater  distance.  No  employee  of  the  company  is  author- 
ized to  vary  the  foregoing, 

"No  responsibility  regarding  messages  attaches  to  this  com- 
pany until  the  same  are  presented  and  accepted  at  one  of  its 
transmitting  offices;  and  if  a  message  is  sent  to  such  oflBce  by 
one  of  the  company's  messengers,  he  acts  for  that  purpose  as 
the  agent  of  the  sender. 

"Messages  will  be  delivered  free  within  the  established 
free-delivery  limits  of  the  terminal  oflSce.  For  delivery  at  a 
greater  distance,  a  special  charge  will  be  made  to  cover  the 
cost  of  such  delivery. 

"The  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing,  within  sixty  days 
after  sending  the  message." 

Immediately  above  the  dispatch,  in  print,  was:  "Send  the 
following  message,  subject  to  the  above  terms,  which  are 
hereby  agreed  to." 

The  defense  the  telegraph  company  interposed  will  require 
an  examination  of  the  legal  effect  of  this  contract,  to  deter- 
mine the  liability,  if  any,  of  the  defendant  to  the  plaintiff. 
In  the  first  place,  it  is  well  enough  to  consider  the  circum- 
stances under  which  such  contracts  are  usually  made.  The 
demand  for  haste  and  dispatch  upon  which  the  business  of 
telegraphy  is  based  virtually  compels  the  sender  of  a  message 
to  accept  tne  terms  offered;  often  he  has  no  choice  in  the  se- 
lection of  the  company  to  do  the  work  required,  and  then  a 
single  message  is  of  comparatively  little  interest  to  the  com- 
pany,—  simply  the  remuneration  for  sending  it,  —  while  it  may 
be  of  great  importance  to  the  sender.  He  would  probably 
have  his  right  of  action  against  the  company  to  compel  it  to 
make  a  reasonable  contract  with  him,  for  to  a  certain  extent 
telegraph  companies  are  quasi  public  servants,  and  owe  the 
public  certain  duties,  as  they  can  exercise  the  right  of  eminent 
domain,  and  receive  franchises.  But  he  does  not  wish  to  be 
forced  to  compel  it  to  make  a  fair  and  reasonable  coniract; 
his  object  is  to  have  his  message  sent  promptly,  and  he  would 
therefore  accept  hard  conditions  at  the  hands  of  the  company 
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rather  than  delay  his  business  and  seek  redress  in  the  courts. 
Under  such  circumstances  the  parties  are  not  dealing  on  an 
equal  footing.  When  the  company  has  such  an  advantage,  in 
consequence  of  the  nature  of  its  employment,  it  can  easily 
dictate  terms.  It  should  not,  however,  be  sustained  in  treat- 
ing its  patrons  unfairly  and  inequitably,  and  supported  in 
unconscionable  contracts  made  under  such  circumstances: 
Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230;  9  Am.  Rep. 
136;  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421;  14  Am.  Rep* 
38;  Gray  on  Communication  by  Telegraph,  sec.  48. 

Was  the  contract  itself  a  valid  one?  It  is  not  claimed  by 
the  defendant  in  error  that  the  telegraph  company  is  an  insurer 
of  a  message  sent,  nor  that  it  cannot  make  reasonable  regula- 
tions for  carrying  on  its  own  business,  but  it  is  urged  that  a 
telegraph  company  cannot  by  contract  exempt  itself  from  all 
liability  that  may  arise  by  reason  of  its  own  negligence  in  fail- 
ing to  provide  suitable  instruments,  or  from  negligence  of  its 
operators  and  servants.  He  cites  a  long  list  of  authorities  that 
apparently  support  this  contention.  However,  in  disposing 
of  this  matter  it  is  not  necessary  to  pass  upon  the  question 
urged,  for  in  this  case  it  is  found  by  the  court  that  the  de- 
fendant company  was  guilty  of  gross  negligence.  The  provis- 
ion in  the  contract  that  the  company  will  not  be  held  liable 
for  unrepeated  messages,  happening  by  negligence  of  its  ser- 
vants, beyond  the  amount  received  for  the  sending  of  the 
same,  is  not  valid  to  relieve  it  from  liability  against  its  own 
gross  negligence.  It  is  the  duty  of  the  telegraph  company, 
when  it  receives  a  message  and  the  money  therefor,  from  the 
sender,  to  exercise  care  and  diligence  in  transmitting  it 
promptly  and  accurately.  No  contract  should  be  sustained 
by  the  courts  which  would  excuse  it  from  gross  negligence  or 
willful  misconduct  in  performing  a  service  undertaken  for 
another  for  hire.  The  current  authorities  to  sustain  this  prin- 
ciple is  unbroken.  The  interests  are  many  and  varied,  de- 
pending upon  the  proper  performance  by  it  of  the  work  it 
assumes;  and  it  is  against  public  policy  that  it  should  be 
allowed  to  stipulate  for  exemption  from  the  exercise  of  care 
and  diligence  in  this  duty,  which  it  has  voluntarily  taken  upon 
Itself  This  rule  does  not  make  the  telegraph  company  an 
insurer,  but  it  does  prevent  it  from  evading  its  liabilities  for 
its  errors  arising  from  gross  negligence:  Telegraph  Co.  v.  Oris- 
wold,  37  Ohio  St.  301 ;  Western  Union  Tel.  Co.  v.  Tyler,  74  111. 
168;  24  Am.  Rep.  279;  Sweatland  v.  III.  &  Miss.  Tel.  Co.,  27  Iowa, 
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433;  1  Am.  Rep.  285;  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me. 
209;  16  Am.  Rep. 437;  Western  Union  Tel.  Co.y.  Graham,  1  Col. 
230;  9  Am.  Rep.  136;  Candee  v.  Western  Union  Tel.  Co.,  34  Wis. 
471;  17  Am.  Rep.  452;  Ellis  v.  American  Tel.  Co.,  95  Mass. 
226;  Ayer  v.  Western  Union  Tel.  Co.,  79  Me.  495. 

Was  the  telegraph  company  guilty  of  gross  negligence?  It 
is  so  found  by  the  court  below,  and  we  think  the  findings  are 
abundantly  supported  by  the  evidence  in  the  case.  In  a  mes- 
sage containing  nine  words,  besides  the  address  and  signature 
of  the  sender,  there  were  three  mistakes;  it  was  sent  over  de- 
fendant's own  line,  on  a  fair  day,  in  which  there  were  no  elec- 
trical or  atmospherical  disturbances;  and  the  court  especially 
found  that  there  was  no  similarity  in  the  sounds,  symbols, 
and  characters  used  in  telegraphy  for  the  words  "Valley"  and 
*'  Neosho."  There  is  no  good  reason,  in  the  absence  of  atmos- 
pherical or  electrical  disturbances,  why  the  message  should 
not  have  been  transmitted  exactly  as  it  was  received.  The 
art  of  telegraphy  has  been  reduced  to  comparative  exactness 
and  certainty,  and  it  was  only  by  the  gross  carelessness  of  the 
operator,  or  the  culpable  imperfections  of  the  instruments  and 
appliance  of  the  company,  that  such  a  mistake  could  have 
been  made  in  transmitting  the  message  so  short  a  distance 
upon  a  calm,  fair  day. 

There  is  no  testimony  introduced  in  this  case  by  the  defend- 
ant company,  and  we  presume  the  mere  production  of  the 
mutilated  message  would  have  been  sufficient  to  establish  the 
gross  carelessness  of  the  defendant.  It  would  have  thrown 
the  burden  of  proof  upon  the  defendant  to  excuse  or  explain 
its  mistakes:  Telegraph  Co.  v.  Griswold,  37  Ohio  St.  301;  Rit- 
tenhouse  v.  Independent  Line  of  Telegraph,  44  N.  Y.  263;  4  Am. 
Rep.  673;  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744;  6 
Am.  Rep.  165;  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525; 
Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53;  Turner  v.  Hawk- 
eye  Tel.  Co.,  41  Iowa,  458;  20  Am.  Rep.  605.  The  plaintiff  did 
prove,  in  addition,  that  the  weather  was  favorable  for  the  use 
of  defendant's  wires  and  instruments. 

We  believe  that  the  findings  of  the  court  are  sustained  by 
ample  testimony  showing  gross  negligence  on  the  part  of  the 
company,  and  that  the  contract  urged  as  a  defense  by  the  de- 
fendant is  of  no  legal  force  whatever,  when  it  is  attempted 
thereby  to  relieve  the  company  of  its  gross  negligence. 

We  recommend  that  the  judgment  be  affirmed. 

By  the  Court.    It  is  so  order^J 
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TiUQRAPH  Company  cannot  by  Contkactt  Relieve  Itself  op  Llabilitt 
FOE  Nbgliqknce:  See  Harlcneaa  v.  Western  Union  Tel.  Co.,  ante,  p.  672,  and 
note.  In  Western  Union  Tel.  Co.  v.  Howell,  38  Kan.  685,  the  main  features 
of  the  case  were  similar  to  those  of  the  principal  case,  and  the  doctrine  that  » 
telegraph  company  has  no  power  to  limit  its  liability  by  contract,  so  as  to 
relieve  itself  against  acts  of  gross  negligence  committed  by  its  agents  and 
employees,  was  reiterated  and  affirmed.  In  this  case  the  word  "  Salina  " 
appeared  in  the  message  delivered  instead  of  the  word  '*  Salem,"  written  by 
the  sender;  and  it  was  found  as  a  fact  that  the  word  "  Salem  "  was  so  plainly 
written  that  it  could  not  have  been  mistaken  for  the  word  "Salina,"  nor  for 
any  other  word,  "by  any  person  possessing  ordinary  eyesight,  who  would 
examine  it  with  the  slightest  care  ";  and  the  court  held  that  this  was  equiva- 
lent to  a  finding  that  the  company's  agent  did  not  exercise  the  slightest  care 
in  transmission  of  the  message.  The  additional  fact  also  appeared  that  the 
manager  of  the  firm  to  whom  the  message  was  sent  feared  a  mistake,  and 
bad  the  agent  of  the  company  ask  for  a  verification  of  the  message;  and  it 
was  decided  that  this  was  notice  to  the  company  that  a  mistake  was  feared, 
and  that,  in  view  of  all  the  facts,  the  company  was  guilty  of  gross  negli< 
gence. 

BimDEN  OF  Proof  is  on  Teleokafh  Cohpant  to  ExrhAXS  Mistakes  in 
tel^prams:  See  Harhnesa  v.  Western  Union  Tel  Co.,  ante,  p.  672,  and  note. 
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NxnsANCE.  —  Sbvebal  Pebsons  mat  Unite  as  Plaintiffs,  although  they 
are  the  owners  of  different  but  adjacent  lots  and  buildings,  to  restrain 
the  building  of  a  street-railroad  not  authorized  by  the  city,  where  such 
threatened  injury  or  nuisance  is  common  to  all,  and  the  injury  would  be 
special  and  peculiar  to  the  plaintiffs,  independent  of  and  different  from 
the  general  injury  to  the  public. 

FOBFEITUBB  OF  PbIVILEGE  TO  CONSTBUCT  StBEET-BAILWAY  —  SuCH  PbIVI- 

LEGE  A  License  —  Renewal  Necessaby.  —  If  privilege  of  occupying 
street  and  building  railway  is  conferred  by  municipality  for  a  limited 
time,  when  that  time  expires  the  privilege  no  longer  exists.  Such  con- 
sent  is  a  mere  license,  and  until  it  is  availed  of,  no  contractual  obliga- 
tion or  relation  arises  which  requires  a  judicial  declaration  of  forfeiture. 
After  the  time  limit  expires,  renewal  of  the  privilege  is  necessary  to 
permit  the  company  to  occupy  the  streets  and  build  its  road. 

Joint  action  by  three  plaintiffs  to  restrain  the  defendant 
company  from  building  a  street-railroad.  The  plaintiffs  were 
the  owners  of  two  buildings  upon  the  street  through  which 
the  road  was  to  be  constructed.  These  buildings  adjoined 
each  other,  and  were  specially  erected  with  a  view  to  carry 
on  the  wholesale  grocery  business.  It  was  also  found  as  a 
fact  that  there  was  no  access  to  said  buildings  from  the  rear, 
and  the  loading  and  unloading  of  merchandise  would  of  ne- 
cessity be  done  in  front  of  the  buildings.    A  track  for  steam- 
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cars  extended  through  the  street  beyond  a  point  opposite  the 
stores;  between  this  track  and  the  curbing  in  front  of  the 
stores  it  was  proposed  to  lay  the  street-car  track.  If  this 
were  done,  there  would  not  be  sufl&cient  space  at  that  point  to 
allow  the  coaches  on  the  railroad  and  the  street-cars  to  pass 
each  other  with  safety  to  the  passengers,  and  no  space  would 
be  allowed  in  which  to  handle  baggage  from  the  steam-cars 
on  that  side  of  the  track;  and  it  would  be  a  source  of  public 
danger  to  permit  the  street-car  track  to  be  so  near  the  other 
track.  Because  of  the  limited  space,  and  the  facts  above 
stated,  the  laying  of  the  street-car  track  would  seriouly  im- 
pede the  transaction  of  the  plaintiff's  business.  The  case  wag 
tried  without  a  jury,  and  judgment  was  rendered  restraining 
the  defendant  company  from  laying  said  track;  from  which 
judgment  the  case  was  brought  to  this  court  for  review.  The 
other  necessary  facts  are  stated  in  the  opinion. 

Jackson  and  Royce,  for  the  plaintiff  in  error. 

W.  W.  &  W.  F.  Guthrie,  for  the  defendants  in  error. 

Johnston,  J.  Two  principal  questions  are  brought  up  by 
this  proceeding  for  our  consideration  and  decision.  The  first 
relates  to  the  objection  of  misjoinder,  and  arises  on  the  order 
overruling  the  demurrer  alleging  that  several  causes  of  action 
and  several  parties  plaintiff  were  improperly  joined,  and  also 
in  rendering  a  single  judgment  in  favor  of  all  the  plaintiffs 
upon  what  are  termed  independent  causes  of  action.  It  is 
argued  that  the  obstruction  of  access  to  the  Nave  and  McCord 
building,  which  was  adjoining  and  north  of  the  Moulton  build- 
ing, in  no  way  affected  the  use  of  the  latter,  and  that  the 
threatened  nuisance  or  obstruction  to  the  Moulton  building 
"would  not  have  been  an  interference  with  the  use  and  enjoy- 
ment of  the  Nave  and  McCord  property.  As  a  general 
principle,  several  plaintiffs  having  distinct  and  independent 
causes  of  action  against  a  defendant  cannot  unite  in  a  suit  for 
the  separate  relief  of  each.  The  code  provides  that  where  sev- 
eral persons  have  an  interest  in  the  subject  of  the  action  and 
in  obtaining  the  relief  demanded,  they  may  join  as  plaintiffs: 
Sec.  35;  and  also:  "When  the  question  is  one  of  common  or 
general  interest  of  many  persons,  or  when  the  parties  are  very 
numerous,  and  it  may  be  impracticable  to  bring  them  all  be- 
fore the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of 
all":  Sec.  38. 

Am.  St  Rbp..  Vol.  V.— 61 
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The  tlareatened  injury  or  nuisance  complained  of  here  is  one 
that  is  common  to  all  the  plaintiffs,  and  all  have  a  general 
interest  in  the  relief  demanded.  In  fact,  the  case  falls  fairly 
within  the  decision  of  Palmer  v.  Waddell,  22  Kan.  352.  There 
the  defendant  erected  an  obstruction  on  a  natural  watercourse, 
causing  the  water  to  overflow  and  injure  the  land  of  the  plain- 
tiffs. Although  the  several  plaintiffs  were  the  owners  of  sepa- 
rate and  distinct  tracts  of  land,  it  was  ruled  that  the  overflow 
was  a  common  injury  to  all  the  plaintiffs,  and  the  common 
interest  which  they  had  authorized  them  to  join  in  a  suit  as 
plaintiffs  to  restrain  the  nuisance.  The  same  principle  is  an- 
nounced in  the  case  of  Jeffers  v.  Forbes,  28  Id.  179,  where  it  is 
•aid  that  the  owners  of  different  tracts  of  land  may  unite  in  a 
single  action  to  abate  a  common  nuisance. 

The  next  point  is,  that  the  findings  do  not  sustain  the  judg- 
ment that  was  rendered.  That  depends  on  whether  the  plain- 
tiffs would  suffer  an  injury  special  and  peculiar  to  themselves 
by  the  threatened  nuisance,  and  also  whether  the  defendant 
railway  company  had  any  authority  or  right  to  construct  a 
railroad  in  front  of  their  premises.  The  findings  of  fact  made 
by  the  court,  which  have  been  stated,  and  need  no  repetition, 
iufficiently  show,  we  think,  that  the  injury  resulting  from  the 
obstruction  of  the  street  is  one  that  is  special  and  peculiar  to 
the  plaintiffs  below,  and  independent  of  and  different  from  the 
general  injury  to  the  public.  The  railway  company,  however, 
had  no  right  to  occupy  the  street  or  construct  a  railroad  on 
the  proposed  route.  While  the  fee  of  the  streets  is  in  the 
county,  the  control  of  the  same,  in  the  interest  of  the  public, 
is  placed  in  the  city;  and  before  street-railways  can  be  built 
or  operated,  the  privilege  must  be  obtained  from  the  city  au- 
thorities: Atchison  Street-Railway  Co.  v.  Missouri  etc.  Ry  Co., 
81  Kan.  667;  2  Dillon  on  Municipal  Corporations,  sec.  724.  It 
appears  that  in  December,  1881,  the  mayor  and  council  of  the 
city  of  Atchison,  by  ordinance,  granted  to  the  Atchison  Street- 
Railway  Company  the  right  to  build  on  the  street  in  question, 
ftt  any  time  within  six  months  from  the  taking  effect  of  the 
ordinance.  It  seems  that  this  privilege  was  not  used;  and  in 
May,  1882,  another  ordinance  was  passed  by  the  mayor  and 
council  authorizing  the  company  to  occupy  the  street,  and 
build  its  railway  at  any  time  within  six  months  after  the  tak- 
ing effect  of  that  ordinance;  and  by  both  ordinances  it  was 
provided  that,  if  the  company  was  interrupted  or  hindered 
by  an  action  at  law  or  judicial  proceedings,  the  time  of  such 
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hindrance  or  interruption  should  not  be  deemed  a  part  of  the 
period  in  which  the  company  was  allowed  the  privilege  of 
constructing  its  road.  The  company  did  not  avail  itself  of  the 
privilege  granted  by  either  ordinance,  and  it  was  not  hindered 
or  prevented  from  so  doing  by  any  judicial  or  other  proceed- 
ing. The  case  therefore  stands,  so  far  as  the  road  in  question 
is  concerned,  as  if  no  authority  to  occupy  the  street  had  ever 
been  granted  to  the  company.  The  contention  that  the  privi- 
lege granted  by  the  ordinances  remains  until  a  forfeiture  is 
declared  is  not  sound.  The  permission  conferred  by  the  city 
council  was  for  a  limited  time,  and  when  that  time  expired 
the  privilege  no  longer  existed.  The  grant  is  not  an  irrevo- 
cable one,  which  continues  indefinitely,  to  be  accepted  or  re- 
jected at  the  option  of  the  company.  The  consent  of  the  city 
council  to  occupy  the  street  is  a  mere  license,  and  until  the 
company  has  availed  itself  of  the  license,  no  contractual  obli- 
gation or  relation  arises  which  requires  a  judicial  declaration 
of  forfeiture.  Until  the  license  is  accepted  and  used,  no  right 
vests  in  the  railway  company,  and  it  may  be  revoked  by  the 
city  council;  and  after  the  time  within  which  it  may  be 
availed  of  expires,  the  license  lapses,  and  no  revocation  is 
needed  to  terminate  the  same.  The  railway  company  or  li- 
censee cannot  thereafter  occupy  the  street,  or  build  its  road 
thereon,  without  a  new  permission  from  the  city  authorities: 
O.  C.  R.  R.  Co.  V.  G.  C.  &  S.  Ry  Co.,  63  Tex.  529;  City  of 
Detroit  v.  City  Ry  Co.,  37  Mich.  558.  As  the  railway  com- 
pany had  no  authoritiy  whatever  to  build  the  proposed  road, 
Bome  of  the  questions  discussed  become  unimportant,  so  far 
as  this  controversy  is  concerned,  and  need  not  be  determined 
here. 
The  judgment  of  the  district  court  will  be  aflBrmed. 

Valentine,  J.  Believing  that  the  first  proposition  con- 
tained in  the  syllabus,  and  the  corresponding  portion  of  the 
opinion,  come  clearly  within  the  principles  enunciated  by  a 
majority  of  this  court  in  the  case  of  Palmer  v.  Waddell,  22 
Kan.  352,  I  concur,  although,  as  an  original  proposition,  I 
think  it  is  at  least  doubtful.  As  to  the  remainder  of  the 
syllabtu  and  the  opinion,  I  fully  concur. 


JoiKDER  OF  Parties  in  Action  to  Abate  Nuisance;  See  the  note  to 
Tate  V.  Ohio  etc.  R.  R.  Co.,  71  Am.  Dec.  311-315. 

Nok-performance  op  Condition  in  Grant  of  Franchise  —  Whether 
JcDiciAL  Act  Declaring  FoRFEmiRK  is  Necessary.  — There  is  no  donbt 
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but  a  corporation  may  forfeit  its  charter  or  franchises  for  misuser  or  non-user 
by  a  judicial  act  properly  instituted  declaring  the  forfeiture:  People  v.  King- 
eton  etc  Road  Co.,  23  Wend.  193;  35  Am.  Dec.  551,  and  note  562;  State  v. 
Commercial  Bank,  13  Smedes  &  M.  539;  63  Am.  Dec.  106;  Canal  Co.  v.  Rail- 
road Co.,  4  Gill  &  J.  1;  People  v.  2lanliattan,  9  Wend.  351;  Penobscot  etc. 
Corp.  V.  Lamson,  16  Me.  224;  ComTnomcealth  v.  Commercial  Bankof  Penn.,  28 
Pa.  St.  383.  But  the  question  involved  in  the  principal  case  is  much  more 
limited,  the  point  considered  there  being  merely  whether,  where  the  grant 
of  the  franchise  is  made  upon  condition  that  the  thing  granted  shall  be  per- 
formed within  a  specified  or  a  reasonable  time,  a  forfeiture  takes  place  by 
the  mere  neglect  to  perform,  or  whether  a  judicial  act  declaring  a  forfeiture 
is  necessary.  It  is  a  well-adjudicated  rule  of  law  that  a  mere  failure  to  per- 
form is  not  ipso  facto  a  dissolution,  nor  an  absolute  nor  instantaneous  de- 
struction of  the  corporate  existence:  People  v.  President  etc.  Manhattan 
Co.,  9  Wend.  351,  382;  unless  there  is  some  express  proviso  in  the  legislative 
act  creating  the  body  corporate:  See  cases  post.  With  this  exception,  u 
direct  judicial  proceeding  instituted  by  the  government  alone,  giving  the 
corporation  an  opportunity  to  answer  and  be  fully  heard,  is  necessary:  Regents 
V.  Williams,  9  Gill  &  J.  365;  31  Am.  Dec.  72;  Briggs  v.  Cape  Cod  Ship  Canal 
Co.,  137  Mass.  71,  72;  Matter  qf  Kings  County  Elevated  R.  R.  Co.,  105  N.  Y. 
97;  State  v,  Minnesota  Cent.  R'y  Co.,  36  Minn.  246;  New  Jersey  etc.  R.  R.  Co. 
V.  Long  Branch  Commissioners,  39  N.  J.  L.  28;  Lehigh  B.  Co.  v.  Lehigh  C.  <fe 
N.  Co.,  4  Rawle,  9;  26  Am.  Dec.  Ill;  Boston  Glass  Mfy.  v.  Langdon,  24  Pick. 
49;  36  Am.  Dec.  292;  Moore  v.  Schoppert,  22  W.  Va.  282,  290;  Pearce  v. 
Olney,  20  Conn.  544;  Trustees  of  Vernon  Soc.  v.  Hills,  6  Cow.  23;  16  Am. 
Dec.  429;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  267;  ^  Am.  Dec.  747,  and 
note  755;  Heard  "v.  Talbot,  7  Gray,  113,  119, 120;  Pixley  v.  Roanoke  Navigation 
Co.,  75  Va.  320;  State  v.  Fourth  N.  H.  T.  Co.,  15  N.  H.  162;  41  Am.  Dec. 
690;  Arthur  V.  Commercial  etc.  Bank,  9  Smedes  &  M.  394;  48  Am.  Dec.  719; 
State  V.  Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109;  Slee  v.  Bloom,  5 
Johns.  Ch.  366;  Terrett  v.  Taylor,  9  Cranch,  51;  Crump  v.  United  States 
Mining  Co.,  7  Gratt.  352;  Connecticut  etc.  R.  R.  Co.  v.  Bailey,  24  Vt.  465; 
Selma  etc.  R.  R.  Co.  v.  Tipton,  6  Ala.  805;  Bohannon  v.  Binns,  31  Miss.  355; 
Smith  V.  Plank  Road  Co.,  30  Ala.  650;  Myers  v.  Manhattan  Bank,  20  Ohio,  283; 
Bank  of  Missouri  v.  Merchants'  Bank  of  Baltimore,  10  Mo.  123;  Atchafalaya 
Bank  v.  Dawson,  13  La.  497;  and  the  only  competent  evidence  to  prove 
a  forfeiture  is  the  judgment  of  a  court  directly  on  the  point:  Cleveland  etc. 
R.  R.  Co.  V.  Speer,  56  Pa.  St.  325;  94  Am.  Dec.  84;  Trustees  etc.  v.  Hills,  6 
Cow.  23;  16  Am.  Dec.  429;  and  the  corporation  itself  is  a  necessary  party  to 
a  bill  to  declare  a  forfeiture  of  its  franchises,  or  to  divest  it  of  any  of  its 
property  or  rights.  Mickles  v.  Rochester  City  Bank,  11  Paige,  118;  42  Am. 
Dec.  103;  and  such  forfeitures  must  be  judicially  declared  before  the  same 
franchise  can  be  granted  to  others:  Regents  v.  Williams,  9  Gill  &  J.  365;  31 
Am.  Dec.  72. 

It  has  been  declared  that  a  distinction  exists  in  cases  of  the  exercise  of  cor- 
porate rights  aa  provided  by  charter  and  those  where  the  charter  having  been 
granted,  an  exercise  of  a  privilege,  such  as  laying  a  track  in  a  certain  street 
of  a  city,  is  obtained  by  a  chartered  corporation.  In  considering  the  points 
involved  in  this  question,  it  is  well  to  bear  in  mind  that  to  be  a  corporation 
is  itself  a  franchise:  Cleveland  etc.  R.  R.  Co.  v.  Speer,  56  Pa.  St.  325;  94  Am. 
Dec.  84;  also  that  acts  granting  franchises  and  charters  are  contracts  when 
granted  to  private  civil  corporations:  Davis  v.  Gray,  16  Wall.  203;  Stale  v. 
lUai  EetaU  Bank,  5  Ark.  595;  41   Am.  Dec.  109;  People  v.  Manhattan  Co.,  9 
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Wend.  351;  Claghorne  v.  Cutten,  13  Pa.  St.  133;  State  v.  Noyea,  47  Me.  189; 
Society  etc.  v.  New  Haven,  8  Wheat.  464;  Ti-uatees  v.  Indiana,  14  How.  268; 
Providence  Bank  v.  BiUings,  4  Pet.  460;  Dartmouth  College  v.  fTooc^warrf,  4 
Wheat.  518;  Hartford  Bridge  Co.  v.  Union  Ferry  Co.,  29  Cona.  210.  la  ad- 
dition, "a  distinction  must  be  observed  between  words  limiting  the  exist- 
ence of  a  corporation  until  the  happening  of  a  prescribed  event,  and  a  provision 
making  the  happening  of  an  event  a  cause  for  declaring  a  forfeiture  of  the 
charter  upon  condition  subsequent.  In  the  former  case  the  charter  will  ex- 
pire by  itself  of  its  own  limitation,  but  in  the  latter  case  a  judicial  determi- 
nation of  the  ground  of  forfeiture  is  required":  Morawetz  on  Corporations, 
sec.  1006.  While  it  is  true  that  a  judicial  forfeiture  is  necessary  in  case  of 
a  charter,  yet  it  is  held  that  the  consent  of  a  city  council  to  the  occupation 
of  its  streets  by  a  railroad  company  is  not  a  grant  in  the  nature  of  a  contract, 
L,:i  a  mere  license  "extended  to  the  company  so  as  to  secure  facilities  for 
the  accommodation  and  convenience  of  the  citizens, "  and  that  "until  the 
company  has  availed  itself  of  the  license,  the  city  council  may  at  any  time 
withdraw  its  consent,"  and  that  therefore  it  is  not  necessary  to  procure  a 
judicial  declaration  of  forfeiture:  O.  C.  R.  R.  Co.  v.  0.  C.  8.  B'y  Co.,  63 
Tex.  529;  and  this  argument  was  followed  in  the  principal  case.  It  is  also 
held  in  Chicago  etc.  B'y  Co.  v.  Story,  73  HI.  541,  that  where  a  company  by 
grant  from  the  legislature  has  the  right  to  construct  and  maintain  a  railroad 
within  a  city,  upon  such  conditions  as  the  city  council  should  authorize,  the 
grant  given  by  ordinance  was  a  mere  license,  and  was  not  a  franchise  in  any 
sense  of  the  word;  and  where  a  railroad  company  was  by  a  city  ordinance 
granted  permission  to  lay  its  road-bed  and  build  its  road,  with  the  express  pro- 
viso that  it  should  be  done  within  one  year,  and  the  company,  by  reason  of 
injunctions  and  the  interference  of  the  city's  officers,  acting  under  the  mayor's 
directions,  was  prevented  from  performing  said  condition,  and  it  appeared 
that  had  it  not  been  for  such  interference  the  road  would  have  been  com- 
pleted within  the  time  limited,  it  was  decided  that  the  company's  right  to  lay 
its  track  was  not  lost;  and  it  was  held  that  the  proviso  was  a  grant  of  license 
with  a  condition  subsequent,  since  "  it  was  evidently  the  design  of  the  parties 
that  the  license  should  vest  at  once,  so  that  the  company  might  proceed  imme- 
diately to  perform  the  condition,  ....  and  the  license  would  be  liable  to  be 
defeated  by  failure,  without  excuse  to  perform  the  condition  ":  City  of  Chicago 
v.  Chicago  etc.  B.  B.  Co.,  105  III.  73,  78.  Although  where  the  time  is  limited 
within  which,  after  the  act  of  incorporation  is  granted,  the  franchise  is  to  be 
exercised,  it  has  been  held  that  such  proviso  is  not  a  condition  precedent,  but 
a  defeasance:  People  v.  President  etc.  Manhattan  Co.,  9  Wend.  351.  But  not- 
withstanding the  above  cases,  in  Hovelman  v.  Kansas  City  etc.  B.  B.  Co. ,  79 
Mo.  632,  where  the  common  council  granted  a  right  of  way  over  certain  city 
streets  to  a  company  chartered  to  build  a  horse-railroad,  upon  condition  in 
its  ordinance  that  said  company  should  have  the  road  completed  within 
twelve  months  from  the  acceptance  by  it  of  the  provisions  of  the  ordinance, 
it  was  decided  that  "  the  condition  to  complete  within  a  given  time  is  one  of 
those  distinguished  in  law  as  conditions  subsequent, "  and  that  the  omission 
to  perform  the  condition  "does  not  ipso  facto  determine  the  estate,  but  ex- 
poses it  to  be  determined  at  the  election  of  the  grantor  ";  and  it  was  also  held, 
in  opposition  to  the  doctrine  declared  in  the  Illinois  case  of  Chicago  etc.  B'y 
Co.  V.  Story,  supra,  that  such  grant  was  a  contract,  and  that  the  rights  vested 
thereunder  could  not  thereafter  be  impaired  by  the  legislature  by  an  amend- 
ment of  the  city  charter.  A  very  substantial  distinction  exists  between  the 
effect  of  a  forfeiture  at  common  law  and  a  forfeiture  declared  by  statute. 
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The  former  does  not  divest  the  title  of  the  owner  until  established  and 
enforced  by  a  proper  judgment.  But  a  forfeiture  declared  by  a  statute  im- 
mediately vesta  in  the  state  the  title  to  the  franchise  forfeited,  "  upon  the 
happening  of  the  event  for  which  the  forfeiture  is  declared,  or  at  such  other 
time  and  upon  such  other  condition  as  the  statute  may  name  ":  Upham  v.  ffoa- 
ting,  62  Cal.  257;  United  States  v.  G}-undy,  3  Cranch,  151;  Kennedy  v.  Strong, 
14  Johns.  129.  A  corporation  was  granted  the  right  to  construct  and  operate 
a  railway  in  the  streets  of  a  city,  but  the  work  was  to  be  commenced  within 
six  months,  and  completed  within  five  years,  otherwise  the  franchise  and 
privileges  were  to  cease  and  be  forfeited.  The  work  was  not  commenced  nor 
completed  within  the  times  specified.  Thereafter  the  right  to  use  the  street 
for  like  purposes  was  granted  to  another  corporation;  and  a  contest  arising 
between  the  two  corporations,  the  former  was  held  to  have  forfeited  its  fran- 
chise: 0.  R.  H.  Co.  v.  B.  dcF.  V.  R.  R.  Co.,  45  Cal.  373. 

Where  there  is  a  proviso  that  certain  conditions  shall  be  fulfilled,  with  a 
reservation  of  power  to  repeal  in  case  they  are  not  performed,  there  may  be 
a  repeal  without  a  previous  judicial  declaration  of  failure  of  the  conditions: 
Myrick  V.  Brawley,  33  Minn.  377.  So  the  charter  of  a  banking  corporation 
which  provides  "that  if  the  corporation  shall  fail  to  go  into  operation,  or 
shall  abuse  or  misuse  their  privileges  under  this  charter,  it  shall  be  in  the 
power  of  the  legislative  assembly  at  any  time  to  annul,  vacate,  and  make 
void  this  charter,"  may  be  repealed  by  the  legislature,  without  any  judicial 
proceeding  or  prior  notice  to  the  corporation:  Miners*  Bank  v.  United  Statest 
Morris,  482;  43  Am.  Dec.  115.  In  New  York  etc.  R.  B.  Co.  v.  Boston  etc 
R,  R.  Co.,  36  Conn.  196,  the  grant  to  a  railroad  corporation  contained  the 
provision  that  "if  said  corporation  shall  not  within  twelve  months  from 
the  rising  of  this  general  assembly  procure  and  pay  for  its  right  of  way  over 
all  land  ....  upon  which  said  road  has  been  or  shall  be  with  the  written 
approbation  of  the  railroad  commissioners  located,"  or  make  satisfactory  ar- 
rangement within  that  time  with  the  several  land-owners  for  said  right  of 
way,  that  then  such  written  acceptance  of  the  commissioners  "to  the  loca* 
tion  of  said  railroad  within  said  twelvemonth  upon  and  over  said  lands 
should  be  void."  Substantially  the  same  provision  as  to  a  time  limit  was 
also  made  by  the  general  law  of  the  state.  The  company  acquired  no  title 
to  the  land,  or  to  a  right  of  way  over  the  same,  as  provided  by  the  statute  and 
private  act,  within  the  time  limited,  except  over  a  portion  of  the  road.  It 
was  decided  that  a  judgment  declaring  a  forfeiture  was  not  necessary,  and 
that  by  the  failure  to  act  within  the  time  limited,  the  acceptance  became  of 
no  effect  at  the  expiration  of  the  time  named  in  the  statute.  To  the  same 
effect  is  the  case  of  Matter  qf  Brooklyn  etc.  R.  R.  Co.,  72  N.  Y.  245;  75  Id. 
835;  81  Id.  69;  followed  in  Matter  of  Kings  County  Elevated  R'y  Co.,  41  Hun, 
426,  where  a  time  was  limited  within  which  the  franchise  was  to  be  exercised, 
and  the  public  statute  also  prescribed  certain  conditions  to  be  performed,  and  it 
was  said  that  "  it  needed  no  action  or  judicial  procedure  to  declare  or  complete 
a  forfeiture  of  the  charter  and  loss  of  corporate  powers  ";  but  the  statutory 
declaration  was,  that  in  case  of  non-performance  of  the  conditions  by  a  com- 
pany, "  its  corporate  existence  and  power  should  cease."  The  court,  in  pass- 
ing upon  a  like  question  in  a  later  New  York  case,  declared  that  "the 
general  principle  is  not  disputed  that  a  corporation,  by  omitting  to  perform  a 
duty  imposed  by  its  charter  or  to  comply  with  its  provisions,  does  not  jp«<> 
/ado  lose  its  corporate  character  or  cease  to  be  a  corporation,  but  simply  ex- 
poses itself  to  the  hazard  of  being  deprived  of  its  corporate  character  and 
franchises  by  the  judgment  of  the  court  in  an  action  instituted  for  that  par- 
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pose  by  the  attorney-general  in  behalf  of  the  people;  but "  —  and  this  ex. 
presses  the  reason  underlying  these  decisions —  "it  cannot  be  denied  that 
the  legislature  has  the  power  to  provide  that  a  corporbtion  may  lose  its  cor* 
porate  existence  without  the  intervention  of  the  courts,  by  any  omission  or 
violation  of  its  charter  or  default  as  to  limitations  imposed;  and  whether  the 
legislature  has  intended  so  to  provide  in  any  case,  depends  upon  the  construc- 
tion of  the  language  used  ";  and  where  the  continued  existence  of  the  corpo- 
ration is  made  to  depend  upon  compliance  with  the  requirements  of  the  act 
under  which  it  came  into  being,  then  non-compliance  terminates  the  corporate 
existence  ipso  facto:  Brooklyn  S.  T.  Co.  v.  City  (if  Brooklyn,  78  N.  Y.  624,  529; 
see  also  Green  v.  Oreen,  34  111.  320;  Oakland  H.  R.  Co.  v.  Oakland  etc.  B.  R. 
Co.,  45  Cal.  365.  In  the  last  case  it  is  said  that  in  such  cases  of  limitations 
fixed  by  the  legislative  grant,  "  '  the  forfeiture  takes  place  on  the  commission 
of  the  act  prohibited,  and  by  the  forfeiture,  the  property  is  immediately 
divested  out  of  the  owner  before  any  seizure  or  suit ':  Kennedy  v.  Strong,  14 
Johns.  129  ";  and  also  that  an  omission  to  act  as  provided  works  a  complete 
forfeiture.  See  OmnSma  R.  R.  Co.  v.  Baldteiny  57  Cal.  160,  where  it  is  held 
that  section  502  of  the  Civil  Code  of  California  "does  not  declare  that  a 
failure  to  comply  with  the  provision  which  requires  work  to  be  commenced 
within  one  year  works  a  forfeiture,  but  that  a  failure  to  comply  with  that 
and  the  provision  which  requires  that  it  shall  be  completed  within  three 
years  works  a  forfeiture,  and  even  then  it  is  optional  with  the  authorities 
granting  the  right  of  way  whether  the  forfeiture  shall  be  total  or  partial" 
It  was  also  declared  in  Toledo  etc.  R.  R.  Co.  v.  Johnson,  49  Mich.  148,  151, 
that  "  a  failure  to  finish  the  road  and  put  it  in  full  operation  within  the  time 
specified  renders  void  the  act  of  incorporation,  in  so  far  as  it  applies  to  the 
nnfinished  portion,"  but  that  the  statute  limiting  the  time  within  which  the 
•onditions  imposed  must  be  performed  should  definitely  fix  such  tim*. 
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Hegenmyee  v.  Mabes. 

rS?  MiNNBSOTA,  6.] 

AouTor.  —  AosNT  Attthorizsd  by  FRiyciPAL  to  Sell  Latter's  Land  roB 
SPBomsD  Net  Sttm,  and  to  receive  for  his  services  all  above  that  sum 
for  which,  he  might  sell,  is  bound  to  disclose  to  his  principal  a  fact  in  the 
condition  of  the  land  increasing  its  value  which  he  afterwards  learns, 
and  of  which  his  principal  was  ignorant  when  he  fixed  the  price;  and  a 
sale  by  him  on  the  basis  of  the  sum  fixed,  without  giving  such  informa- 
tien,  is  a  fraud,  And  the  purchaser  being  cognizant  of  the  fraud,  the 
principal,  in  order  to  rescind  the  sale,  need  tender  a  return  of  only  what 
he  received,  and  need  not  include  in  the  tender  what  the  agent  received 
and  retained. 

Action  to  rescind  sale  and  conveyance  of  land.  The  facts 
appear  in  the  opinion. 

Fitih  and  Evans,  and  J.  C.  Worrall,  for  the  appellant. 

M.  H.  Sessions,  for  the  respondent. 

GiLFiLLAN,  C.  J.  The  plaintiff  owned  a  lot  of  land  in  Min- 
neapolis. One  Creigh  was  a  real  estate  broker,  and  at  his  re- 
quest she  employed  and  authorized  him  to  sell  the  lot  to  any 
one  who  would  purchase  it  at  such  sum  as  would  net  her 
$1,050,  Creigh  to  receive  as  his  compensation  whatever  he 
could  get  for  the  lot  in  excess  of  $1,050.  At  the  time  of  such 
employing,  he  (believing  it  to  be  true)  represented  to  her,  and 
■he  believed,  that  $1,050  was  the  fair  market  value  of  the  lot. 
Both  of  them  supposed  the  lot  to  be  entirely  vacant;  but  a 
third  person,  owning  the  adjoining  lot,  had  by  mistake  con- 
■tructed  on  her  lot,  thinking  it  was  his,  a  valuable  house  and 
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barn,  in  such  manner  that  they  were  part  of  the  realty. 
Neither  plaintiff  nor  Creigh  knew  anything  of  this  at  the  time 
of  the  employing.  With  the  buildings,  the  lot  was  worth  over 
$3,000.  Creigh  learned  of  it  before  making  a  sale,  but  did  not 
disclose  it  to  plaintiff.  He  sold  the  lot  to  defendant  for  $1,150, 
the  latter  knowing  of  the  buildings  on  the  lot,  and  knowing 
that  Creigh  knew,  and  that  plaintiff  was  ignorant,  of  the  fact. 
Of  the  $1,150,  $450  was  paid  in  cash,  —  plaintiff  receiving 
$350  and  Creigh  $100, — and  $700  was  secured  by  defendant's 
note  to  plaintiff  and  his  mortgage  on  the  lot.  Upon  learning 
of  the  facts,  plaintiff  tendered  to  defendant  the  $350,  with  in- 
terest, and  the  note  and  mortgage,  and  demanded  a  reconvey- 
ance of  the  lot,  which  defendant  refused.  The  action  is  to 
rescind  the  sale  and  conveyance.  The  court  below  decided  in 
favor  of  plaintiff. 

The  decision  of  the  court  below  proceeds  on  the  propositions; 
1.  That  it  was  the  duty  of  Creigh,  upon  learning  of  the  build- 
ings being  upon  the  lot,  to  communicate  that  fact  to  plaintiff, 
and  that  by  selling  the  lot  without  disclosing  that  fact,  at  a 
price  which  he  knew  she  had  put  upon  it  in  ignorance  of  that 
fact,  he  committed  a  fraud  upon  her;  and  2.  That  defendant, 
by  purchasing  with  notice  of  Creigh's  fraud,  became  a  party 
to  it.  If  the  first  proposition  be  correct,  the  second  follows  as 
a  necessary  consequence. 

The  case  turns  upon  whether  it  was  the  duty  of  Creigh,  be- 
fore making  a  sale,  to  disclose  what  he  had  learned  to  his 
principal.  Upon  this  contract  of  agency,  my  brethren  are  of 
opinion  (though  it  is  not  mine)  that  when  Creigh  learned  a 
fact  affecting  the  value  of  the  property,  and  of  which  fact  he 
knew  she  was  ignorant  when  she  fixed  the  price,  and  if  he  had 
reason  to  believe  that  had  she  known  the  fact  she  would  have 
fixed  a  higher  price  (as  in  this  case  she  undoubtedly  would), 
then  good  faith  towards  his  principal  required  of  him,  and  it 
was  his  legal  duty,  to  disclose  the  fact  to  her  before  he  pro- 
ceeded to  sell,  BO  that  she  might,  if  so  disposed,  fix  the  selling 
price  in  accordance  with  the  actual  condition  of  things.  This 
being  so,  his  selling  upon  the  basis  of  the  price  first  fixed, 
without  disclosing  to  her  the  fact  he  had  learned,  was  of  course 
a  fraud  on  her. 

The  tender  was  sufl&cient.  Defendant  and  Creigh  were  par- 
ties to  the  fraud  on  plaintiff,  by  which  Creigh,  one  of  the 
parties,  received  (in  effect)  from  defendant,  the  other  party 
to  it,  one  hundred  dollars.     No  consideration  of  equity  or 
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morality  would  require  of  plaintiff  to  make  that  good  either 
to  Creigh  or  defendant.  All  that  can  be  required  of  her  as  a 
condition  of  her  repudiating  the  transaction  imposed  on  her 
by  the  fraud  of  Creigh  and  defendant  is  to  restore  what  (in 
ignorance  of  the  facts)  she  received  in  the  transaction. 
Judgment  aflBrmed.  

Agent  foe  Sale  op  Real  Propeett  is  Bound  to  Act  in  Good  Faith 
towards  hia  piincipal,  and  can  neither  act  for  both  parties  without  agree- 
ment, nor  retain  any  benefit  to  himself  without  knowledge  of  his  principal: 
See  the  note  to  Walker  v.  Osgood,  93  Am.  Dec.  171  et  seq.;  and  if  the  agent 
has  acted  fraudulently  and  in  collusion  with  the  purchaser,  the  principal  may 
rescind  the  sale  by  tendering  back  the  money  received:  Miller  ▼.  LouitviUe  A 
N.  R.  R.  Co.,  8  Am.  8t.  Rep.  722. 


GiLFiLLAN  V.  Chatterton. 

[87  MINKBBOTA,  U.] 

Iaxation. — PsoPEB  Ceetiticate  07  Sale  is  Essential  to  Coxfletb 
Salb  or  Land  foe  Taxes,  and  such  certificate  must  be  executed  at 
the  time  of  the  sale,  or  within  such  time  thereafter  as  may  be  reasonably 
necessary  for  the  purpose;  and  one  not  executed  until  years  after  the 
sale  is  of  no  effect. 

Ejectment.    The  opinion  states  the  case. 

D.  A.  Secowhe^  for  the  appellant. 

GilfiUany  BeldeUj  and  Willard,  for  the  respondent. 

GiLFiLLAN,  C.  J.  To  show  title  to  the  land  in  dispute  out  of 
plaintiff  and  in  himself,  defendant  relied  on  a  certificate  exe- 
cuted June  14,  1886,  by  F.  S.  McDonald,  then  auditor  of  Hen- 
nepin County,  certifying  to  the  sale  of  the  land  on  January  2, 
1875,  under  a  judgment  for  delinquent  taxes  entered  Septem- 
ber 1,  1874.  The  certificate  was  in  the  usual  form  of  a  cer- 
tificate of  sale  under  a  tax  judgment.  At  the  time  of  the 
supposed  sale,  Jacob  Schaefer  was  auditor  of  the  county.  A 
certificate  had  been  issued  by  him  at  the  time  of  the  sale,  but 
it  was  held  void  by  this  court  in  Gilfillan  v.  Hobart,  35  Minn. 
185. 

As  decided  in  Stewart  v.  Minnesota  etc.  Ry  Co.,  36  Minn. 
355,  McDonald  had  no  authority  to  execute  the  certificate, 
and  it  was  therefore  of  no  effect.  As  indicated  in  the  opin- 
ion in  that  case,  the  certificate  is  a  part  of  and  is  essential  to 
the  Bale.  There  cannot  be  a  completed  sale  without  it.   Where 
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there  is  a  long  list  of  lands  exposed  to  sale,  the  auditor  need 
not  make  the  certificate,  as  to  each  piece,  as  soon  as  it  is 
struck  off,  and  before  he  offers  the  next  piece  for  sale,  but  he 
may  go  on  until  all  have  been  offered  and  struck  off,  and  then 
complete  the  sale,  as  to  each,  by  executing  the  proper  certifi- 
cate; and  he  may  execute  the  certificate  within  such  time  as 
may  be  reasonably  necessary  to  strike  off  all  the  pieces  on  the 
list,  and  prepare  and  execute  the  certificates.  In  no  case  that 
we  can  conceive  of  could  several  years  be  regarded  as  such 
reasonably  necessary  time. 
Order  aflBrmed. 


CiTT  OF  St.  Paul  v.  Dow. 

[37  MinKssota,  20.] 

MmaoiTAL  CoBFOBATioK  Which  is  Authorized  to  Regitlatb  Any  Gxvbw 
Sttbjsct,  and  to  require  those  who  do  any  act  to  obtain  a  license  or  per* 
mit  therefor,  may  charge  the  person  procuring  it  a  reasonable  fee  to  cover 
the  labor  and  expense  attending  the  issue  of  such  license  or  permit,  al- 
though the  power  to  do  so  is  not  expressly  given  in  the  charter.  This 
fee  is  not  a  tax,  nor  its  exaction  an  exercise  of  the  taxing  power. 

Id.  — Amount  of  Feb  Ceaboed  by  Municipal  CoRPOBAnoN  for  "Build- 
INQ  Permit  "  may  be  graduated  according  to  the  estimated  cost  of  the 
building. 

Olivier  and  Farwell,  for  the  appellant. 

W.  P.  Murray,  for  the  respondent. 

Mitchell,  J.  The  common  council  of  the  city  of  St.  Paul 
have  power  to  control  and  regulate  the  construction  of  build- 
ings, and  to  prevent  and  prohibit  the  erection  and  maintenanc© 
of  any  insecure  or  unsafe  buildings  within  the  city.  They  have 
also  the  power  to  provide  for  the  appointment  of  a  person  to 
inspect  and  supervise  the  construction  of  buildings:  City  Char- 
ter, Municipal  Code  St.  Paul,  sec.  79,  subds.  37,  38.  In  the 
exercise  of  these  powers,  the  council  passed  "An  ordinance  to 
regulate  the  construction  and  plumbing  of  buildings  within 
the  city  of  St.  Paul,  and  to  appoint  a  building  inspector,"  by 
which,  among  other  things,  they  provided  for  the  appointment 
of  a  building  inspector,  and  required  every  person  desirous  of 
erecting  a  building  to  apply  to  the  building  inspector  "  for  a 
permit  for  the  purpose,"  and  to  furnish  him  with  a  written 
statement  of  the  proposed  location,  dimensions,  and  manner 
of  construction,  and  the  materials  to  be  used,  and  a  plan  of 
the  plumbing,  draining,  and  ventilation,  together  with  the 
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plans  and  specifications  of  the  proposed  building,  which  shall 
be  delivered  to  and  remain  with  the  inspector  a  sufficient  time 
to  allow  the  necessary  examination  of  the  same;  after  which, 
if  it  shall  appear  to  the  inspector  that  the  laws  and  ordinances 
of  the  city  are  complied  with,  he  shall  give  the  permit  asked 
for,  upon  the  payment  of  a  prescribed  fee,  the  amount  of  which 
is  graduated  according  to  the  "estimated  cost"  of  the  pro- 
posed building,  viz.:  50  cents  for  a  building  the  estimated  cost 
of  which  is  not  over  $100;  over  $100,  and  not  exceeding  $1,000, 
$1;  over  $1,000,  and  not  exceeding  $1,500,  $2.50;  over  $1,500, 
and  not  exceeding  $2,500,  $4;  for  $2,500  up  to  $5,000,  $5;  and 
for  every  $1,000  over  $5,000,  an  additional  sum  of  fifty  cents. 

Blank  forms  for  the  detailed  statement  required  by  the 
ordinance  are  to  be  furnished  to  the  applicant  at  the  office  of 
the  inspector,  which  when  properly  filled  up  are  to  be  signed 
by  the  applicant,  and  returned  to  the  inspector,  with  an  agree- 
ment that  the  building  will  be  constructed  according  to  the 
statement  and  the  ordinances  of  the  city.  It  is  declared  un- 
lawful to  construct  a  building  without  a  permit,  and  a  penalty 
is  imposed  for  so  doing.  The  inspector  is  required  to  keep  a 
record  of  all  permits  issued,  and  a  register  of  the  number, 
«ize,  etc.,  of  all  buildings  erected.  It  is  also  made  his  duty 
to  inspect,  from  time  to  time,  all  buildings  in  process  of  erec- 
tion, to  see  that  the  foundations  are  secure  and  adequate;  that 
the  building  is  being  erected  according  to  the  provisions  of  the 
ordinance;  that  the  materials  are  suitable  for  the  purpose,  and 
of  sufficient  strength  and  solidity  to  answer  the  purpose  for 
which  the  building  is  designed,  etc.  When  the  building  is 
completed,  the  inspector  is  required,  on  application,  to  give 
the  owner  a  certificate  that  the  building  is  in  all  respects  con- 
formable to  law,  and  properly  constructed.  No  other  fee  is 
required  of  the  owner  except  the  fee  for  the  permit  already 
referred  to. 

The  appellant,  who  was  convicted  in  the  court  below  of 
erecting  a  building  without  a  permit,  attacks  the  validity  of 
this  ordinance.  The  power  of  the  common  council  to  pass 
ordinances  regulating  the  erection  of  buildings  is  not  ques- 
tioned. That  the  provisions  of  this  ordinance  for  that  pur- 
pose (except  that  requiring  payment  of  a  fee  for  the  permit) 
are  reasonable  and  valid,  is  not  disputed.  But  it  is  contended 
that  the  provision  requiring  the  payment  of  a  fee  for  a  license 
or  permit  to  build  is  unauthorized  and  invalid.  No  express 
authority  to  charge  a  fee  for  a  building  permit  is  found  in  the 
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charter;  but  we  think  that  whenever,  as  in  this  case,  a  mu- 
nicipal corporation  is  authorized  to  regulate  a  given  subject, 
and  require  those  who  do  any  act,  or  transact  any  business, 
to  obtain  a  license  or  permit  therefor,  a  reasonable  fee  for  the 
license  or  permit,  and  the  labor  or  expense  attending  its  issue, 
may  be  properly  charged  to  the  person  procuring  it,  although 
the  power  to  do  so  is  not  expressly  given  in  the  charter.  This 
is  not  a  tax,  nor  its  exaction  an  exercise  of  the  taxing  power. 
It  is  simply  a  reasonable  sum,  collected  of  the  party  interested 
for  the  purpose  of  defraying,  in  part  at  least,  the  necessary 
expense  attending  the  granting  of  the  permit:  Dillon  on  Mu- 
nicipal Corporations,  sees.  357,  358;  Welch  v.  Hotchkiss,  39 
Conn.  140.  Therefore  the  objections  raised  by  appellant,  upon 
the  theory  that  the  fee  is  a  tax,  require  no  further  notice. 

Neither  do  we  see  any  objection  to  this  fee  being  graduated 
according  to  the  estimated  cost  of  the  building.  The  fee  is 
not  exacted  for  the  mere  clerical  act  of  issuing  the  permit. 
Its  amount  is  evidently  fixed  with  reference  to  the  whole 
labor  and  expense  connected  with  the  matter,  including  the 
examination  of  the  plans  and  specifications  before  the  permit 
is  issued,  and  the  subsequent  inspection  of  the  building  while 
in  process  of  erection,  and,  finally,  the  issuing  the  certificate 
to  the  owner  after  its  completion.  That  this  would  involve 
much  more  labor  and  expense  in  the  case  of  a  large  building 
or  block  than  in  case  of  a  small  one,  is  self-evident,  and 
while  this  labor  might  not  be  exactly  in  proportion  to  the 
cost  of  the  structure,  yet  the  cost  probably  furnishes  the  best 
practicable  general  standard  by  which  to  estimate  it.  The 
ordinance  is  not  explicit  as  to  who  is  to  estimate  the  cost 
of  the  proposed  building.  The  counsel  for  appellant  assumes 
that  this  is  to  be  done  by  the  building  inspector,  and  from 
this  argues  that  the  ordinance  places  an  arbitrary  and  unau- 
thorized power  in  his  hands,  which  might  prove  a  source  of 
great  oppression.  If  counsel's  construction  of  the  ordinance 
in  this  respect  be  correct,  his  objection  would  be  a  seriou* 
one. 

But  we  think  that  the  ordinance  contemplates  that,  in  his 
statement,  the  applicant  shall  furnish  the  inspector  with  the 
means  of  ascertaining  and  determining  every  fact  necessary 
to  be  determined  in  connection  with  the  issuing  a  permit,  in- 
cluded in  which  should  be  an  estimate  of  the  cost  of  the  pro- 
posed building;  and  that  this  estimate,  thus  furnished,  is  the 
basis  upon  which  the  amount  of  the  fee  for  the  permit  is  to  be 
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computed,  and  is  conclusive  upon  this  point  at  least,  unless  it 
is  fraudulent. 

The  subject  of  the  ordinance  is  sufficiently  expressed  in  its 
title. 

Judgment  affirmed.  

PowEB  OF  Municipal  Corporations  to  Pass  Ordinances,  Genikallt: 
See  the  extended  note  to  Robinson  v.  Mayor  qf  Franklin,  34  Am.  Dec.  627- 
643;  and  see  particularly,  as  to  power  to  license,  Id.  638;  and  note  to  Ex  part* 
Gregory,  54  Am.  Rep.  528;  St.  Paul  v.  Colter,  90  Am.  Dec  278.  An  ordi- 
nance  requiring  a  building  license  and  imposing  a  license  fee  was  held  valid 
in  Welch  v.  Hotchkiaa,  12  Am.  Rep.  383. 


Mauein  V,  Fogelberg. 

rS?  MiNNSSOTA.,  23.1 

Statuti  or  Fbadss. — Vxbbal  Diseotioh  as  Follows:  "Too  give  all 
the  goods  to  H.  and  R.  that  they  want,  and  charge  directly  to  them, 
and  every  first  of  the  month  yon  bring  in  the  bill,  and  I  will  pay  it," 
uncontrolled  and  unqualified  by  other  circumstances,  imports  on  its 
face  an  original,  and  not  a  collateral,  promise,  implying  that  the  credit 
was  to  be  given  exclusively  to  the  promisor,  although  the  goods  were  to 
be  delivered  to  H.  and  R.,  and  is  not  therefore  within  the  statute  of 
frauds. 

Action  for  goods  sold  and  delivered.  The  facts  appear  in 
the  opinion. 

Rawaon  and  Houpt^  for  the  appellant. 

M.  R.  Tyler,  for  the  respondents. 

Mitchell,  J.  This  is  an  action  to  recover  for  goods  alleged 
to  have  been  sold  to  defendant,  and,  at  his  instance,  delivered 
to  Harris  and  Rogers.  Defendant  was  a  contractor  in  the  con- 
struction of  the  Northern  Pacific  railroad,  and  Harris  and 
Rogers  were  subcontractors  under  him.  Defendant  gave  to 
plaintiffs  the  following  verbal  direction:  "You  give  all  the 
goods  to  Harris  and  Rogers  that  they  want,  and  charge 
directly  to  them,  and  every  first  of  the  month  you  bring  in 
the  bill,  and  I  will  pay  it."  In  pursuance  of  this,  plaintiffs 
delivered  to  Harris  and  Rogers  the  goods  sued  for.  The  prin- 
cipal question  in  the  case  is,  whether  this  was  a  special 
promise  to  pay  the  debt  of  another,  within  the  meaning  of 
the  statute  of  frauds.  In  our  opinion,  this  expression,  uncon- 
trolled and  unqualified  by  circumstances,  imports  on  its  face 
an  original,  and  not  a  collateral,  promise,  and  implies  that  the 
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credit  was  to  be  given  exclusively  to  the  promisor  as  pur- 
chaser, although  the  goods  are  to  be  delivered  to  a  third 
person:  See  Cole  v.  Hutchinson,  34  Minn.  410;  Grant  v.  Wolff 
84  Id.  32. 

This  would  be  clearly  so  if  the  direction  to  charge  the  goods 
to  Harris  and  Rogers  had  been  omitted.  But  this  direction 
does  not  necessarily  imply  that  any  credit  was  to  be  given  to 
Harris  and  Rogers.  The  object  of  it  might  have  been,  and 
probably  was,  merely  to  enable  defendant  to  keep  his  accounts 
with  Harris  and  Rogers.  For  that  purpose  he  would  naturally 
desire  the  account  for  goods  furnished  them  to  show  to  whom 
the  goods  were  furnished,  and  to  be  kept  separate  from  any 
other  account  plaintiffs  might  have  against  him.  There  is 
no  evidence  in  the  case  tending  to  show  that  plaintiffs  ever 
attempted  to  collect  this  account  from  Harris  and  Rogers. 
Nothing  of  the  kind  can  be  spelled  out  of  a  mere  incidental 
reference  by  Peter  Maurin,  in  his  testimony,  to  an  "attach- 
ment on  these  parties."  If  this  refers  to  a  suit  by  plaintiffs 
against  Harris  and  Rogers,  it  does  not  appear  that  it  was  on 
this  claim.  Hence  the  argument  of  defendant,  predicated 
upon  that  fact,  that  some  credit  must  have  been  given  to 
Harris  and  Rogers,  has  no  foundation  on  which  to  rest. 
Therefore  the  defendant  certainly  had  no  reason  to  complain 
of  the  action  of  the  court  in  submitting  to  the  jury  the  ques- 
tion to  whom  the  credit  was  given  as  one  of  fact,  to  be 
determined  from  the  evidence.  It  was  at  least  sufficiently 
favorable  to  him. 

After  the  defendant  had  directed  plaintiffs,  as  before  stated, 
to  give  Harris  and  Rogers  all  the  goods  they  wanted,  plaintiffs 
eaid  to  him,  "You  will  have  to  give  an  order  to  that  effect," 
which  defendant  promised  to  do,  but  in  fact  never  did.  This 
was  no  part  of  the  contract.  It  was  merely  a  request  by 
plaintiffs,  for  their  own  protection,  that  the  order  to  deliver 
goods  to  Harris  and  Rogers  be  reduced  to  writing.  Hence 
the  court  was  correct  in  telling  the  jury  that  "  it  cut  no  figure 
in  the  case." 

Order  affirmed.  ___^ 

What  abe  Collateral  and  Obioinal  Unsxrtakinos  within  thb 
Btatdts  07  Frauds  is  fnlly  diflcossed  in  the  not*  to  Packer  ▼.  Benton,  95 
Am.  De«.  252  et  leq. 
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Benson  v.  Markoe. 

[87  Minnesota,  30.] 

Mistake.  —  Power  of  Cottets  or  Equity  to  Afford  Relief  from  thb 
Consequences  of  Mutual  Mistakes  of  parties  to  written  instraments 
is  not  strictly  limited  to  mistakes  of  fact,  but  extends  also  to  mistakes 
of  law.  If  nothing  more  than  the  bare  mistake  of  law  alone  be  shown 
as  a  reason  for  relief,  it  will  rarely,  if  ever,  be  granted;  yet  equity  will 
interfere  where  it  further  appears  that  the  defendant,  availing  himself 
of  the  opportunities  afforded  by  the  mistake,  will  take  an  unconscionable 
advantage,  without  consideration,  the  plaintiff  being  blameless,  and  the 
defendant  being  in  no  position  entitling  him  to  equitable  protection. 

Id.  —  Only  Very  Clear  and  Convincing  Proofs  will  be  Sufficient  to 
Overcome  Presumption  that  the  written  instruments  which  parties 
have  executed  for  the  purpose  of  evidencing  and  carrying  into  effect 
their  agreements  are,  in  legal  effect  or  in  terms,  contrary  to  their  inten- 
tion. 

Id. — In  General,  Mistake  of  One  Party  only  to  Instrument  doe8 
not  Justify  Reformation  of  It,  so  as  to  subject  the  other  party  to  ob- 
ligations which  he  never  intended  to  assume,  or  to  bind  him  to  do  or  to 
receive  what  he  never  contracted  for  or  contemplated.  But  relief  may 
be  granted  in  such  case  of  mistake,  when  the  parties  can  be  replaced  in 
their  former  position. 

James  B.  BeaU  and  Ralston  J.  Markoe,  for  the  appellant. 

W,  J.  Eodgers  and  H.  J.  Horny  for  the  respondent. 

DiGEiNBON,  J.  This  is  a  demurrer  to  the  complaint.  It  ap- 
pears from  the  complaint  that  in  1883  the  plaintiff,  being  the 
owner  of  several  lots  in  a  certain  block  of  land  in  the  village 
of  White  Bear,  sold  and  conveyed  them  to  William  F.  Markoe, 
a  son  of  the  defendant,  designating  the  property  conveyed  by 
giving  the  numbers  of  the  lots  and  block  according  to  the  re- 
corded plat.  The  plaintiff  took  back  a  mortgage  upon  the 
same  property  to  secure  the  payment  of  the  purchase  price,  a 
sum  of  about  twelve  thousand  dollars,  which  was  recorded. 
In  1885  the  grantee  "  applied  to  this  plaintiff  to  make,  exe- 
cute, and  deliver  ....  a  deed  of  quitclaim  and  release  of 
said  mortgaged  premises,  and  then  and  there  alleged,  as  a  rea- 
son for  such  request,"  that  the  block  contained  a  surplus  of 
land  exceeding  the  area  specified  in  the  plat,  and  that  the 
proper  proportion  of  this,  justly  pertaining  to  the  lots  de- 
scribed, had  not  been  conveyed  by  the  deed.  The  plaintiff, 
"  relying  upon  said  representations,  and  believing  the  same  to 
be  true,"  made,  executed,  and  delivered  to  his  former  grantee 
a  deed  of  release  and  quitclaim,  whereby  the  plaintiff,  for  the 
acknowledged  consideration  of  five  dollars,  granted,  releaeed, 
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and  quitclaimed  to  his  former  grantee  the  premises  described' 
in  the  mortgage,  which  deed  was  recorded.  It  is  alleged  that 
this  was  without  any  consideration,  and  that  the  plaintiff 
never  intended  thereby  to  release  or  discharge  the  mortgage. 
After  this,  the  plaintiff's  grantee,  who  is  alleged  to  be  insol* 
vent,  conveyed  the  premises  to  this  defendant,  who  took  the- 
same  with  full  notice  and  knowledge  of  these  facts,  and  the 
defendant  now  claims  to  own  the  premises  discharged  of 
the  lien  of  the  mortgage. 

The  legal  effect  of  the  release  and  quitclaim  to  the  mortga- 
gor was  to  discharge  the  mortgage:  Gille  v.  Hunty  35  Minn^ 
357.  The  question  is,  whether  relief  can  be  had  in  equity 
upon  the  ground  of  the  mistake. 

It  is  argued  that  even  if  the  complaint  be  construed  as 
showing  that  it  was  not  the  intention  of  either  the  grantor  or 
grantee  that  the  mortgage  should  be  discharged,  but  that  the 
mutual  intention  was  only  to  convey  land  not  conveyed  by 
the  former  deed,  yet  equity  will  afford  no  relief,  because  the 
mistake  of  the  parties  as  to  the  legal  effect  of  the  instrument 
was  a  mistake  of  law,  and  for  this  there  is  no  relief. 

It  is  a  general  rule,  recognized  in  equity  as  well  as  at  law^ 
that  mere  mistakes  of  law,  unattended  by  other  circumstances' 
affecting  the  case,  do  not  afford  ground  for  relief;  but  it  is  not 
a  rule  of  universal  application  that  equity  will  not  hear  par^ 
ties  to  allege  a  mistake  as  to  the  law,  or  afford  relief  for  itB 
consequences. 

In  Canedy  v.  Marcy,  13  Gray,  373,  an  oral  contract  had- 
been  made  by  the  plaintiffs,  who  had  inherited  certain  real 
estate  subject  to  a  widow's  dower,  to  sell  two  thirds  of  the 
premises,  it  not  being  intended  to  include  the  reversionary 
interest  of  the  heirs  in  the  one  third  which  might  be  set  off 
to  the  widow  as  dower.  By  mistake,  deeds  were  drawn  in 
such  terms  as  to  convey  also  this  reversionary  interest  of  the 
plaintiffs.  The  terms  of  the  deeds  were  such  as  were  intended 
to  be  employed,  but  both  the  scrivener  who  drew  them,  and 
the  grantors,  and,  as  it  seems,  the  grantee  as  well,  were  mis- 
taken as  to  the  legal  effect  of  those  terms,  supposing  that  they 
were  only  effectual  to  convey  two  thirds  of  the  premises.  The 
grantee  did  not  claim  any  greater  estate;  but  he  having  re- 
conveyed  to  the  defendant,  the  latter  asserted  title  to  the 
whole  estate.  Equitable  relief  being  sought  in  this  action,  it 
was  allowed,  Shaw,  C.  J.,  saying:  "We  are  of  opinion  that 
courts  of  equity  in  such  cases  are  not  limited  to  affording 
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relief  only  in  caee  of  mistake  of  fact,  and  thart  a  mistake  in 
the  legal  effect  of  a  description  in  a  deed,  or  in  the  use  of 
technical  language,  may  be  relieved  against  upon  proper 
proof." 

Stedwell  v.  Anderson,  21  Conn,  139,  was  a  case  where  several 
listers,  owning  land  jointly,  attempted,  with  their  respective 
-husbands,  to  make  partition  by  deed.  One  of  the  husbands, 
who  drew  the  deeds,  by  mistake  and  ignorance  as  to  the  proper 
form,  made  the  husbands  grantees  with  their  wives,  thus  con- 
veying a  fee  to  the  husbands,  contrary  to  the  intention  of  the 
jparties.  In  this  action,  many  years  afterwards,  relief  was 
afforded,  the  court  saying:  "When  property  has  been  con- 
veyed through  mistake,  by  deed,  which  the  parties  never  in- 
i«nded  should  be  conveyed,  which  the  grantor  was  under  no 
legal  or  moral  obligation  to  convey,  and  which  the  grantee  in 
good  conscience  has  no  right  to  retain,  a  court  of  chancery 
will  interfere,  and  correct  that  mistake,  whether  it  arose  from 
«  misapprehension  of  the  facts,  or  of  the  legal  operation  of  the 
deed." 

In  Cooke  v.  Husbands,  11  Md.  492,  a  deed  was  executed 
which,  by  mistake  of  the  draughtsman  as  to  its  legal  effect, 
conveyed  a  greater  interest  than  was  intended  by  the  parties. 
Relief  was  granted. 

Clayton  v.  Freetj  10  Ohio  St.  544,  was  for  the  correction  of 
«  deed.  The  parties  were  shown  to  have  intended  the  convey- 
ance to  be  of  lands  to  a  wife  for  life,  with  remainder  to  her 
children.  By  ignorance  and  mistake  the  deed  was  made  con- 
veying the  premises  to  the  wife  and  to  her  heirs,  the  parties 
supposing  such  a  deed  would  have  the  desired  effect.  Relief 
was  granted,  although  the  mistake  was  one  of  law. 

A  similar  case  was  presented  in  Evanta  v.  Strode,  11  Ohio, 
480,  38  Am.  Dec.  744,  and  the  same  principle  declared. 
See  also,  to  the  same  effect,  McNaughten  v.  Partridge^  11  Ohio, 
223;  38  Am.  Dec.  731. 

The  same  principle  was  involved  in  Remington  v.  Higgins, 
64  Cal.  620,  which  supports  the  proposition  that  a  mistake  of 
law  as  well  as  of  fact  may  afford  ground  of  relief  in  equity. 
8o  in  McMillan  v.  New  York  Water  Proof  Paper  Co.,  29  N.  J. 
Eq.  610,  a  mortgage  by  mistake  drawn  to  certain  individuals 
and  their  "successors,"  instead  of  to  their  heirs,  was  corrected. 
Bee,  further.  Brown  v.  LampJiear,  35  Vt.  252;  Larkins  v.  Biddlej 
51  Ala.  252;  Champlin  v.  Laytin,  1  Edw.  Ch.  467;  Green  v. 
Morris  and  Essex  R.  Co.,  12  N.  J.  Eq.  165;  Stover  v.  Poole^  67 
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Me.  217,  223;  Worley  v.  Tuggle,  4  Bush,  168;  Walden  v.  Skin- 
ner, 101  U.  S.  577;  Snell  v.  Insurance  Co.,  98  Id.  85;  Pitcher 
V.  Hennessey,  48  N.  Y.  415,  424;  Baker  v.  Massey,  50  Iowa, 
399;  Underwood  v.  Brockman,  4  Dana,  309;  29  Am.  Dec.  407; 
Willan  V.  Willan,  16  Ves.  72;  Pollock  on  Contracts,  393,  395, 
450;  Leake  on  Contracts,  345, 346;  2  Pomeroy's  Eq.  Jur.,  sees. 
842-847. 

A  careful  consideration  of  the  authorities  has  led  us  to  the 
conclusion  that  the  power  of  courts  of  equity  to  aflFord  relief 
from  the  consequences  of  the  mutual  mistakes  of  parties  to 
written  instruments  is  not  strictly  limited  to  cases  of  mistake 
of  fact,  but  extends  also  to  mistakes  of  law;  and  while,  if 
nothing  more  than  the  bare  mistake  be  shown  as  a  reason  for 
relief,  it  will  rarely,  if  ever,  be  granted,  yet  equity  will  inter- 
fere where  it  further  appears  that  the  defendant,  availing 
himself  of  the  opportunities  afforded  by  the  mistake,  will 
enforce  an  unconscionable  advantage  without  consideration, 
the  defendant  being  in  no  position  entitling  him  to  equitable 
protection,  and  the  plaintiff  not  being  blamable.  But  this 
jurisdiction  will  be  exercised  with  caution,  and  only  very  clear 
and  convincing  proofs  will  be  sufficient  to  overcome  the  pre- 
sumption that  the  written  instruments  which  parties  have 
executed  for  the  purpose  of  evidencing  and  carrying  into  effect 
their  agreements  are  in  legal  effect  or  in  terms  contrary  to 
their  intention. 

The  case  of  McKusick  v.  County  of  Washington,  16  Minn.  151, 
did  not  involve  any  material  mistake.  The  plaintiff,  relying 
upon  representations  that  the  land  would  be  permanently  de- 
voted to  a  specified  purpose,  conveyed  the  fee  by  an  absolute 
deed,  unqualified  in  terms,  the  legal  effect  of  which  the  plain- 
tiff knew.     At  least  nothing  was  alleged  to  the  contrary. 

Neither  did  First  Nat.  Bank  of  St.  Paul  v.  National  Marine 
Bank,  20  Minn.  63,  present  any  such  question  as  that  involved 
in  this  case.  The  question  there  was,  whether  a  written  con- 
tract of  indorsement  could  be  affected  by  a  contemporaneous 
oral  agreement  that  it  should  not  have  the  effect  which  the 
law  puts  upon  it.  There  was  no  mistake  as  to  the  legal  effect 
of  the  written  contract,  but  the  very  common  case  was  pre- 
sented of  an  attempt  to  vary  the  written  agreement  by  parol. 
The  court  says:  "Neither  fraud,  mistake,  nor  surprise  in  mak- 
ing the  contract  is  alleged." 

The  rule  ordinarily  applicable  in  such  cases  is  different 
when  the  question  arises  in  a  court  of  equity  in  a  suit  to  avoid 
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or  to  reform  a  written  instrument  for  mistake,  surprise,  oi 
fraud. 

In  Catlin  v.  Fletcher,  9  Minn.  85,  the  plaintiff,  a  widow, 
sought  to  secure  the  cancellation  of  a  mortgage  given  by  her- 
self and  husband  to  the  defendant,  and  to  enjoin  a  foreclosure 
by  the  defendant.  It  appears  from  the  complaint  demurred 
to  that  the  plaintiff's  husband  owed  to  the  defendant  the  debt 
secured,  and  that  Swift's  liability  was  that  of  an  indorser  for 
Catlin'e  accommodation.  The  grounds  upon  which  the  plain- 
tiff sought  relief  were,  that  she  had  been  induced  by  the  de- 
fendant to  execute  the  mortgage  by  his  stating  to  her  that 
Swift  would  not  indorse  the  new  note  unless  a  mortgage  were 
given;  that  if  she  would  execute  the  mortgage,  he,  the  mort- 
gagee, would  not  enforce  it,  but  would  collect  the  debt  from 
Swift,  the  indorser;  and  further,  that  Swift  could  not  touch 
the  mortgaged  property.  The  court,  after  stating  that  the 
complaint  did  not  show  that  this  last  representation  was  un- 
true, adds:  "But  assuming  that  the  statement  was  not  true, 
it  was  not  a  misrepresentation  of  a  material  fact,  but  one  in 
regard  to  the  legal  effect  of  the  conveyance;  and  such  mis- 
representations will  not  avoid  the  instrument."  This  lan- 
guage, when  read  in  view  of  the  case  then  under  consideration, 
is  not  necessarily  opposed  to  our  present  conclusion.  The  mis- 
take, if  there  was  one,  was  not  attended  by  such  circumstances 
as  would  justify  a  court  of  equity  to  interfere  in  her  favor.  To 
have  granted  relief  in  that  case  because  of  the  plaintiff's  mis- 
take as  to  Swift's  power  to  avail  himself  of  the  mortgage, 
would  have  been  to  sanction  conduct  on  the  part  of  the  plain- 
tiff which  was  calculated  to  defraud  Swift,  whose  indorsement 
she  had  knowingly  assisted  to  procure  by  executing  the  mort- 
gage which  she  afterwards  sought  to  avoid.  We  do  not  under- 
stand that  the  court  meant  that  equity  would  never  relieve 
from  a  mistake  of  law. 

Assuming,  then,  that  relief  may  be  afforded,  although  the 
consequences  sought  to  be  averted  have  resulted  from  mistake 
of  law,  the  case  here  presented  is  a  proper  one  for  the  exercise 
of  such  jurisdiction.  We  are  still  assuming  that  the  mistake 
was  mutual,  and  that  the  complaint  shows  this  to  have  been 
the  case.  It  falls  within  the  somewhat  common  class  of  cases 
where,  in  attempting  to  carry  into  effect  a  prior  agreement,  as 
in  Camdy  v.  Marcy,  supra,  the  instrument  executed,  by  reason 
of  mistake  of  the  parties  as  to  its  legal  effect,  fails  to  express 
their  real  intention.    It  is  apparent,  as  we  think,  from  the 
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complaint,  that  this  deed  of  release  and  quitclaim  was  in- 
tended to  complete  the  conveyance  of  the  lands  previously 
sold,  and  which  were  supposed  not  to  have  been  effectually 
conveyed  by  the  former  deed.  But  we  think  that  the  exist- 
ence of  a  prior  agreement  is  not  absolutely  necessary  as  a  con- 
dition to  justify  equitable  relief.  If,  without  any  agreement 
having  been  made  prior  to  the  time  of  the  execution  of  this 
instrument,  the  intention  of  the  parties  was,  by  the  execution 
and  delivery  of  this  deed,  to  merely  convey  certain  land,  and 
if,  by  mutual  mistake  or  ignorance  of  the  law,  terms  were 
employed  which  had  the  legal  effect,  not  merely  to  convey 
such  land,  but  also  to  accomplish  something  entirely  different, 
and  relating  to  a  different  subject,  to  which  their  minds  had 
not  been  directed,  relief  may  be  afforded. 

The  facts  that  the  parties  to  this  deed  intended  only  to  con- 
vey and  to  take  certain  land  not  included  in  the  former  deed; 
that  the  release  of  the  mortgage  upon  the  land  which  had  been 
previously  conveyed  was  not  in  their  minds,  nor  a  subject  con- 
cerning which  they  were  dealing,  or  to  which  this  quitclaim 
deed  was  supposed  to  relate;  that  this  deed  was  given  wholly 
without  consideration;  and  that  to  now  allow  it  to  have  effect 
as  a  release  of  the  mortgage,  contrary  to  the  intention  of  the 
parties  to  it,  would  be  a  surprise  resulting  in  a  most  uncon- 
scionable advantage, — are  enough  to  take  the  case  out  of  the 
operation  of  the  general  rule  that  for  mere  mistakes  of  law, 
unaccompanied  by  other  circumstances  appealing  to  the  equi- 
table discretion  of  the  court,  relief  will  not  be  afforded. 

We  have  considered  the  complaint  as  showing  a  mutual 
mistake  by  the  parties  to  the  deed;  the  respondent  (the  plain- 
tiff) claiming  that  it  so  appears,  and  it  seeming  probable  that 
it  was  intended  so  to  allege  the  fact,  and  that  in  the  further 
progress  of  the  cause  the  case  may  so  appear  to  be.  It  is  not, 
however,  so  alleged,  nor  is  it  necessarily  inferable  from  what 
is  alleged,  and  we  have  to  consider  whether,  the  plaintiff  alone 
being  mistaken  as  to  the  effect  of  the  deed,  he  may  have  relief 
in  equity.     The  complaint  does  not  allege  fraud. 

In  general,  the  mistake  of  only  one  of  the  parties  to  an  in- 
fitrument  does  not  justify  a  reformation  of  it  so  as  to  impose 
upon  the  other  party  thereby  obligations  which  he  never  in- 
tended to  assume,  or  to  bind  him  to  do  or  to  receive  what  he 
never  contracted  for  or  contemplated.  But  while  the  instru- 
ment will  not  be  reformed  so  as  to  effect  such  consequences, 
it  may  be  rescinded  or  canceled  for  the  mistake  of  one  only  of 
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the  parties:  Diman  v.  Providence  etc.  R.  R.  Co.,  5  R.  I.  130; 
Dulany  v.  Rogers,  50  Md.  524;  Heame  v.  Marine  Ins.  Co.,  20 
Wall.  488,  491;  Harris  v.  Pepperell,  L.  R.  5  Eq.  1;  Brown  v. 
Lamphear,  35  Vt.  252,  259.  Of  course  this  should  not  be  done 
unless  the  parties  can  be  replaced  in  their  former  position. 
This  plaintiff  appears  to  be  entitled  to  such  relief  as  shall,  in 
effect,  limit  the  operation  of  this  deed  to  the  conveyance  oi 
the  premises  intended.  There  having  been  no  consideration 
for  the  release  of  the  mortgage,  no  such  release  having  been 
intended  by  the  grantor,  and  the  grantee  having  no  equitable 
right  to  retain  such  an  advantage,  the  complaint  shows  good 
cause  for  relief.  This  defendant,  with  full  notice  and  knowl- 
edge of  the  plaintiff's  equities,  is  in  no  better  position  to 
oppose  the  granting  of  a  remedy  than  was  his  grantor. 
Order  afl&rmed.  

MiSTAKB   or  liAW  AS  WeLL  AS   07    FaCT  MAT   BS  ReLIEVXO  AGAINST  IIT 

Equtty:  See  Allen  v.  Elder,  2  Am.  St.  Rep.  63. 

EviDEKCE  TO  Justify  Relief  on  Groxtnd  of  Mistake  must  be  clear, 
unequivocal,  and  decisive:  AUen  v.  Elder,  2  Am.  St.  Rep.  63;  but  while  this 
is  the  rule,  relief  will  not  necessarily  be  refused  because  the  testimony  is 
conflicting:  HtUchinson  v.  Aineworth,  2  Id.  823. 

Mistake,  to  be  Relieved  against  in  Equtty,  must  havb  bbkx  Mu- 
tual: See  note  to  Sawyer  v.  Hovey,  81  Am.  Deo.  661. 


Meeeill  V,  Resslee. 

[S7  Minnesota,  82.] 

Assignments  fob  Benefit  of  Creditors.  —  Under  Provisions  of  Minne- 
SOTA  Statute,  Laws  of  1881,  Chapter  148,  Relating  to  assignments 
for  benefit  of  creditors,  an  assignee  may  avoid  transfers  and  chattel 
mortgages  of  the  assignor,  which  the  latter's  creditors  could  avoid. 

MoBTGAOES.  —  Chattel  Mortgage  is  Transfer  of  Title  as  Security, 
and  strictly,  at  law,  must  contain  words  of  conveyance.  But  the  courts 
are  bo  strongly  inclined  to  construe  the  agreements  of  parties  to  make 
them  effectual,  that  no  formal  words  of  transfer  are  required  to  make 
an  agreement  operate  as  a  mortgage.  Although  terms  are  used  which 
would  imply  something  else,  yet  if  it  is  apparent  that  a  mortgage  was 
intended,  the  court  will  so  construe  it. 

Zx>.  —  Stipulation  in  Lease  of  Realty,  Reserving  to  Lessor  a  lien  for 
the  rent  on  the  goods  and  chattels  of  the  lessee  placed  on  the  demised 
premises,  to  be  enforced  on  the  non-payment  of  the  rent,  in  the  same 
manner  as  in  case  of  a  chattel  mortgage,  by  taking  possession  of  the 
property  and  selling  it,  is  in  effect  a  chattel  mortgage,  in  such  sense  as 
to  bring  the  lease  within  the  provisions  of  the  statute  requiring  chattel 
mortgages  to  be  filed. 
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Action  to  recover  rent  due  upon  a  lease,  and  to  enforce  a 
lien  for  the  payment  of  the  rent  upon  personal  property  in  the 
possession  of  one  of  the  defendants,  as  the  assignee  of  the- 
defendant  Ressler.     Other  facts  appear  in  the  opinion. 

Wilson  and  Bowers,  for  the  appellant. 
Gould  and  Snow,  for  the  respondents. 

Gilfillan,  C.  J.  January  17,  1884,  plaintiffs  rented  to  the- 
defendant  Ressler  a  store  building  in  "Winona,  for  two  years 
from  March  1,  1884,  at  the  rent  of  seventy-five  dollars  per 
month.  In  the  lease  was  the  stipulation:  "And  it  is  also 
agreed  and  understood  between  the  parties  aforesaid  that  the 
party  of  the  first  part  shall  have  a  lien  for  the  rent  aforesaid 
upon  all  the  goods  and  chattels  of  the  party  of  the  second 
part  which  are  or  may  be  placed  upon  the  said  demised  prem- 
ises, and  such  lien  may  be  enforced,  on  the  non-payment  of 
the  rent  aforesaid,  in  the  same  manner  as  in  case  of  a  chattel 
mortgage,  on  default  thereon,  by  taking  possession  of  said 
property  and  selling  the  same  at  public  sale  after  ten  days^ 
notice  of  such  sale." 

Ressler  went  into  possession  under  the  lease,  and  remained 
in  possession  during  the  term  of  the  lease,  and  put  in  the  store 
a  stock  of  merchandise  and  other  property,  and  the  same  re- 
mained in  the  store  until  they  were  taken  into  possession  by 
defendant  Choate.  April  13,  1886,  Ressler  made  to  Choate> 
pursuant  to  the  provisions  of  Laws  of  1881,  chapter  148,  a 
general  assignment  of  all  his  property  for  the  benefit  of  all  his 
creditors.  Choate  thereupon  accepted  the  trust,  duly  quali- 
fied as  assignee,  and  as  such,  took  possession  of  the  assigned 
property,  including  the  stock  of  goods  and  other  property  in 
the  store,  and  as  such  assignee  purposes  to  dispose  of  the  same 
in  the  execution  of  his  trust.  On  March  1,  1886,  there  waft 
due  of  rent,  under  the  lease,  $375,  which  has  not  been  paid. 
The  assignee  refused  to  pay  it  unless  proved  in  the  insolvency 
proceeding  and  pro  rata  with  the  other  debts  proved,  and  re- 
fused to  recognize  any  lien  therefor  on  the  stock  of  merchan- 
dise and  other  property  in  the  store.  The  lease  was  never 
filed  as  a  chattel  mortgage. 

On  this  statement  of  the  case  arise  two  questions  of  law:  1. 
Can  an  assignee,  under  Laws  of  1881,  chapter  148,  avoid 
transfers  and  chattel  mortgages  of  the  assignor  which  the  lat- 
ter's  creditors  can  avoid?  2.  Was  the  lease,  so  far  as  it  gav& 
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the  lessors  a  lien  on  the  personal  property,  in  effect  a  chattel 
mortgage,  in  such  sense  as  to  bring  it  within  the  requirements, 
as  to  filing,  of  the  General  Statutes  of  1878,  chapter  39?  We 
may  say  that  the  assignee  alleges  other  grounds,  besides  failure 
to  file,  for  avoiding  the  claim  of  plaintiffs;  but  in  the  view  we 
take  of  the  case  in  the  matter  of  filing,  it  is  unnecessary  to 
speak  of  their  effect. 

The  decision  of  this  court  in  Farmers'  Loan  and  Trust  Co. 
V.  Minneajwlis  Engine  and  Machine  Works,  35  Minn.  543,  is 
nearly  decisive  upon  the  first  of  these  questions.  That  was  the 
case  of  a  receiver  of  an  insolvent  corporation,  appointed  under 
the  General  Statutes  of  1878,  chapter  76.  We  held  that  the 
receiver  may  avoid  any  transfers  void  as  to  creditors.  The 
proceeding  under  chapter  76  is  analogous  to  that  under  Laws 
of  1881,  chapter  148.  Its  purpose  is  the  same,  to  wit,  to  take 
the  assets  of  the  debtor  applicable  to  payment  of  debts,  and 
appropriate  them  to  that  purpose.  But  if  there  could  be  any 
doubt  as  to  the  power  of  a  receiver  under  chapter  76  to  avoid 
transfers  void  as  to  creditors,  it  could  not  exist  as  to  the  power 
of  an  assignee  or  receiver  under  chapter  148.  Section  7  of 
that  chapter  makes  applicable  to  assignees  and  receivers  ap- 
pointed under  the  chapter  all  laws  of  a  general  nature  appli- 
cable to  receivers  and  assignments  not  in  conflict  with  the 
provisions  of  the  chapter.  This  makes  applicable  the  provis- 
ions of  the  General  Statutes  of  1878,  chapter  41,  section  27, 
which  reads:  "That  in  all  cases  of  general  assignments  for  the 
benefit  of  creditors,  the  assignee  or  assignees  shall  be  considered 
as  representing  the  rights  and  interests  of  the  creditors  of  the 
debtor  or  debtors  making  the  assignment,  as  against  all  trans- 
fers and  conveyances  of  property  which  would  be  held  to  be 
fraudulent  or  void  as  to  creditors,  and  shall  have  all  the  rights 
which  such  creditors  would  have  to  avoid  such  fraudulent 
conveyances  and  transfers." 

This  is  conclusive  of  the  right  of  the  assignee  to  avoid  such 
a  claim  as  the  plaintiffs  make,  if  the  creditors  could  have 
avoided  it. 

As  to  the  second  of  the  questions,  there  was  no  claim  at 
all  upon  the  property  unless  the  stipulation  in  the  lease 
was,  in  effect,  a  chattel  mortgage.  If  it  amounted  only  to  a 
license  or  power  to  take  possession  and  sell,  and  apply  the 
proceeds  to  payment  of  the  rents,  not  coupled  with  an  in- 
terest in  the  property,  it  v.ould  not  follow  the  property,  but 
ceased  to  be  effectual  when  Ressler's   power  to  control  and 
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dispose  of  the  property  ceased.  It  was  not  a  common-law 
lien  nor  a  pledge.  The  lien  which  the  law  in  certain  cases 
gives  upon  chattels  is  the  right  of  detention  till  the  party 
claiming  it  shall  be  reimbursed  for  expenditures  or  labor  be- 
etowed  upon  them:  Oahes  v.  Moore,  24  Me.  214,  219;  41  Am. 
Dec.  379.  When  such  right  or  lien  is  given,  not  by  law,  but 
by  contract  of  the  parties,  it  is  a  pledge  or  power.  But  in 
either  case  possession  is  essential  to  the  creation  and  continu- 
ance of  the  lien,  as  much  so  in  one  case  as  in  the  other.  The 
reason  for  requiring  possession  to  sustain  the  lien  is  well  stated 
by  Kent:  "If  the  lien  was  to  follow  the  goods  after  they  had 
been  sold  or  delivered,  the  encumbrance  would  become  exces- 
sively inconvenient  to  the  freedom  of  trade  and  the  safety  of 
purchasers":  2  Kent's  Com.  639.  A  chattel  mortgage  is  a 
transfer  of  the  title  as  security,  and  strictly,  at  law,  must  con- 
tain words  of  conveyance.  But  so  strongly  are  courts  inclined 
to  so  construe  the  agreements  of  parties  as  to  make  them 
effectual,  that  no  formal  words  of  transfer,  and  no  particular 
form  of  instrument,  are  required  to  make  an  agreement  oper- 
ate as  a  mortgage.  Even  though  terms  are  used  which  would 
imply  something  else,  yet,  if  it  is  apparent  that  a  mortgage 
was  intended,  the  court  will  so  construe  it:  Atwater  v.  Mower, 
10  Vt.  75. 

Among  the  cases  in  which  the  courts,  some  deciding  accord- 
ing to  the  rules  of  law,  and  some  according  to  the  principles 
of  equity  jurisprudence,  have  held  instruments  to  be  chattel 
mortgages,  though  no  words  of  transfer  were  used,  are  the 
following: — 

Atwater  v.  Mower,  supra,  in  which  the  instrument  recited 
that  the  party  (who  retained  the  possession)  "turned  out  and 
delivered  to  P.  A.  one  white  and  red  cow,  which  he  may  die- 
pose  of  in  fourteen  days  to  satisfy  an  execution." 

Coty  V.  Barnes,  20  Vt.  78.  The  party  retaining  possession, 
the  words  were,  "turns  out  his  black  cow  as  security  for  said 
rent";  the  court  saying:  "It  cannot  be  supposed  that  the 
parties  to  this  bill  of  sale  designed  that  it  should  be  inopera- 
tive, as  it  must  have  been  if  it  is  simply  to  be  treated  as  a 
pledge  of  the  cow." 

In  Byrd  v.  Wilcox,  8  Baxt.  65,  in  which  (a  bill  of  sale,  both 
title  and  possession  passing  to  the  buyer)  the  seller  retained, 
in  terms,  a  lien  for  the  price,  with  power  to  sell  on  default. 

Dunning  v.  Steams,  9  Barb.  630,  was  similar  to  Byrd  v. 
WilcoXj  supra. 
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In  Langdon  v.  Bwl,  9  Wend.  80,  the  instrument  recited  the 
giving  of  certain  notes  by  the  party  executing  it,  and  con- 
tinued: "For  securing  the  payment  of  said  notes,  I  hereby 
pledge  and  give  a  lien  on  the  said  engine  to  said  L.,  and  in 
case  the  notes  are  not  paid,  hereby  consent  that  L.  shall  hold 
the  same  as  security,  and  to  save  himself  harmless." 

In  McLean  v.  Klein,  3  Dill.  113,  in  a  lease  was  a  clause 
declaring  that  certain  furniture  "shall  be  subject  to  the  pay- 
ment of  said  rent  reserved,  and  all  unpaid  rent  shall  be  con- 
strued to  be  a  mortgage  lien  on  the  same  after  the  same 
becomes  due  and  payable."  The  court  held  that,  not  being 
a  legal  mortgage,  because  wanting  words  of  conveyance,  it 
was  an  equitable  one,  or  lien  in  the  nature  of  one. 

In  Harris  v.  Jones,  83  N.  C.  317,  the  words  were:  "Conveys 
a  lien  upon  each  and  every  of  said  crops." 

In  Mervine  v.  White,  60  Ala.  388,  was  used  the  word  "mort- 
gage" without  any  other  word  of  conveyance. 

In  Ellington  v.  Charleston,  51  Ala.  166,  the  writing  stated 
only:  "We  give  said  E,  a  lien  on  one  horse  Charley,  to  have 
and  to  hold  until  all  the  above  advances  are  paid." 

In  De  Leon  v.  Higuera,  15  Cal.  483:  "We  mortgage,"  with 
power  to  sell,  if  the  debt  should  not  be  paid. 

In  Whiting  v.  Eichelberger,  16  Iowa,  422,  in  a  lease  the 
words  were:  "Said  lessor  is  to  have  a  lien  on  the  same  [fur- 
niture sold  by  him  to  the  lessee]  for  the  faithful  performance 
of  this  obligation."  The  court  said:  "Equity  will  recognize 
and  sustain  it  as  a  mortgage  when  it  appears  therefrom  that 
it  was  so  intended." 

In  this  case  there  are  no  words  of  conveyance,  but  that  the 
parties  intended  the  clause  to  operate  (and  even  to  be  enforced) 
in  the  same  manner  as  a  mortgage,  is  evident.  They  intended 
it  to  be  operative,  and  it  cannot  operate  in  any  other  way. 
It  is  immaterial  whether  it  is  properly  designated  a  legal 
mortgage  or  an  equitable  mortgage,  for  in  either  case  it  cornea 
within  the  statute  in  reference  to  filing.  The  statute  does  not 
indicate  any  distinction,  and  either  as  much  as  the  other  is 
within  the  mischiefs  which  the  statute  seeks  to  prevent. 

According  to  the  allegations  of  the  answer,  the  clause  of  the 
lease  reserving  a  lien  may  be  avoided  by  the  assignee. 

Order  reversed. 

Assignee  for  Benefit  of  Creditors  mat  Set  Aside  Prior  Praudu- 
URT  Transfer  by  his  Assignor:  Pilltsbury  v.  Kingon,  36  Am.  Rep.  656. 

Chattel  Mortgage  Transfers  Legal  Title  as  Security:  TanncJuU 
».  TtUtle,  61  Am.  Dec.  480;  Bi-yant  v.  Carson  R.  L.  Co.,  93  Id.  403. 
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Deakin  V.  Underwood. 

r37  Minnesota,  98.  J 

Pleading.  —  Vaeiance  between  Allegation  and  Proof  is  not  Mats* 
RIAL  unless  it  misleads  the  adverse  party  to  his  prejudice. 

Agency.  —  When  AuTHORixy  A3  Agent  is  Conferred  upon  Partner- 
ship, Each  Partner  may  Execute,  and  the  act  of  one  is  the  act  of  the 
firm,  and  in  strict  pursuance  of  the  power. 

Id.  —  Where  Power  to  Execute  Contract  is  Given  to  Firm,  Prin- 
cipal IS  Bound,  although  the  member  of  the  firm  who  signs  the  princi- 
pal's name  adds  his  own  individual  name,  instead  of  the  name  of  the 
firm,  as  agent.  And  if  the  agent  simply  fixed  to  the  instrument  the 
name  of  his  principal  alone,  the  latter  would  be  effectually  bound. 

Id.  —  Authority  to  Agent  to  Sell  Land  for  one  half  cash,  and  the 
other  half  "payable  on  or  before  one  year,"  anthorizea  a  sale  for  one  half 
cash,  and  the  other  half  "payable  in  one  year,"  and  the  principal  ia 
bound  thereby.  In  either  case  the  vendor  would  be  entitled  to  demand 
payment  in  one  year,  and  not  before. 

Vkndor  and  Purchaser,  — It  is  Incumbent  upon  Obligor  in  Contract 
FOR  Sale  of  Land,  who  seeks  to  avoid  performance  under  a  provision 
in  the  contract  authorizing  him  to  declare  it  void  "if  the  title  cannot  be 
made  good,"  to  prove  affirmatively  that  fact.  If  the  defect  alleged  ia  a 
sale  of  the  land  for  taxes,  it  is  incumbent  upon  him  to  prove  that  the 
period  for  redemption  has  expired. 

John  B.  and  W.  H.  Sainbomt  for  the  appellant 
Uri  L.  Lamprey,  for  the  respondent. 

Mitchell,  J.  This  was  an  action  to  compel  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate.  Plaintiff 
alleges  that  the  defendant  made  the  contract  by  "by  A.  B. 
Wilgus,  his  duly  authorized  agent  and  attorney  in  fact."  The 
contract  is  attached  as  an  exhibit  to  the  complaint,  and  is 
signed,  "0.  W.  Underwood,  by  A.  B.  Wilgus,  Agent." 

1.  It  appears  from  the  evidence  that  the  authority  to  sell  was 
given  to  the  firm  of  A.  B.  Wilgus  and  Brother,  a  partnership 
composed  of  A.  B.  Wilgus  and  E.  P.  Wilgus.  It  is  claimed 
that,  upon  this  state  of  facts,  there  was  a  failure  of  proof. 
But  the  material  allegation  of  the  complaint  was,  that  defend- 
ant had  made  this  contract  with  plaintiff.  It  was  not  neces- 
sary to  allege  that  it  was  made  through  an  agent.  It  would 
have  been  enough  to  declare  upon  it  generally  as  of  the  per- 
sonal act  of  the  principal.  The  substance  of  the  issue  was 
not  whether  defendant  had  made  the  contract  through  an 
agent,  but  whether  he  had  made  it  at  all.  Hence  it  cannot 
be  said  that  there  was  a  failure  of  proof.  The  most  that  can 
be  possibly  claimed  is,  that  there  was  a  variance  between 
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the  allegation  and  proof,  but  which  could  not,  in  this  case, 
have  misled  the  defendant  to  his  prejudice,  and  therefore  ia 
not  material. 

2.  Defendant  further  contends  that  the  authority  to  sell 
being  to  the  firm  of  A.  B.  Wilgus  and  Brother,  which  was 
composed  of  two  members,  this  authority  could  only  be  exe- 
cuted by  the  two  jointly,  and  not  by  one  separately,  so  as  to 
bind  the  principal.  In  support  of  this  contention,  he  invokes 
the  well-known  general  rule  of  the  common  law,  that  where  an 
authority  to  do  an  act  is  conferred  upon  two  or  more  agents, 
the  act  is  valid  to  bind  the  principal  only  when  all  of  them 
concur  in  doing  it;  the  power  being  joint,  and  not  several: 
Rollins  V.  Phelps,  5  Minn.  463.  Even  where  the  authority  is 
given  to  several  agents,  this  rule  is  not  so  rigid  and  inflexible 
as  to  overcome  the  apparent  intention  of  the  parties  to  the 
contrary:  Story  on  Agency,  sees.  42,  43;  Hawley  v.  Keeler,  53 
N.  Y.  114.  But  we  think  the  rule  has  no  application  where 
the  authority  is  given  to  a  partnership  as  such.  Each  mem- 
ber of  a  partnership  is  the  agent  of  the  firm,  and  all  the  part- 
ners are  jointly  accountable  for  the  acts  of  each  other;  and 
where  a  person  appoints  a  partnership  as  his  agent,  he  must 
be  deemed  to  have  done  so  with  reference  to  these  rules  of 
law.  When  a  person  delegates  authority  to  a  firm,  it  is  an 
appointment  of  the  partnership  as  his  agent^  and  not  of  the 
individual  members  as  his  several  and  separate  agents. 
Hence  each  partner  may  execute,  and  the  act  of  one  is  the 
act  of  the  firm,  and  in  strict  pursuance  of  the  power:  Gordon 
v.  Buchanan,  5  Yerg.  71. 

But  it  is  claimed  that,  conceding  this,  he  must  do  it  in  the 
name  of  the  firm,  and  that  if,  as  in  the  present  case,  he  uses 
his  individual  name,  it  is  not  the  act  of  the  partnership,  and 
will  not  bind  it.  The  defendant  seems  to  overlook  the  fact 
that  the  contract  is  the  act  of  the  principal,  and  not  of  the 
agent,  and  that  the  party  to  be  bound  is  the  former,  and  not 
the  latter.  Hence  the  important  question  is,  whether  the  prin- 
cipal's name  has  been  signed  to  the  contract  by  one  having  au- 
thority to  do  80.  That  in  this  case  A.  B.  Wilgus,  as  a  member 
of  the  firm  of  A.  B.  Wilgus  and  Brother,  had,  by  virtue  of  the 
authority  given  the  firm,  power  to  execute  this  contract  in  the 
name  of  defendant,  cannot  be  questioned,  and  it  is  wholly 
immaterial  whether  to  that  name  he  added  "  by  A.  B.  Wilgus 
and  Brother,"  or  "by  A.  B.  Wilgus,"  or  nothing  at  all.  An 
agent  authorized  to  sign  the  name  of  his  principal  effectuallj 
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binds  him  by  simply  fixing  to  the  instrument  the  name  of  his 
principal,  as  if  it  were  his  personal  act.  The  particular  form 
of  the  execution  is  not  material,  if  it  be  done  in  the  name  of 
the  principal,  and  by  one  having  authority  in  fact  to  execute 
the  instrument:  Berhy  v.  Judd,  22  Minn.  287,  302;  First  Na- 
tional BanJcv.  Loyhed,  28  Id.  896;  Devinney  v.  ReynoldSy  1  Watts 
&  S.  328;  Forsyth  v.  Day,  41  Me.  382. 

3.  The  authority  to  the  firm  was  to  sell  for  one  half  cash, 
and  the  other  half  payable  on  or  before  one  year.  They  sold 
for  one  half  cash,  and  the  other  half  payable  in  one  year.  It 
is  claimed  that  this  was  unauthorized,  raid  therefore  the  prin- 
cipal not  bound.  The  terms  of  the  contract  as  executed,  so 
far  as  they  afiect  the  rights  of  defendant,  were  in  legal  efiect 
the  same  as  those  authorized.  By  each  he  would  be  entitled 
to  demand  payment  in  one  year,  and  not  before.  The  distinc- 
tion between  this  case  and  one  where  the  facts  are  exactly 
reversed  (such  as  JacJcson  v.  Badger,  35  Minn.  52)  will  be  ap- 
parent on  a  moment's  reflection. 

4.  The  contract  contained  a  provision  that  if  the  title  to  the 
premises  "is  not  good,  and  cannot  be  made  good,  this  agree- 
ment shall  be  void,"  and  the  earnest-money  refunded.  Upon 
examination  of  the  title,  it  was  discovered  that  the  land  had 
been  bid  in  by  the  state  at  the  tax  sale  of  1883,  for  the  taxes 
of  1882,  for  the  sum  of  fifteen  dollars,  and  the  certificate  of 
sale  subsequently  assigned  (when  does  not  appear)  to  one 
Billson.  After  waiting  some  time  to  have  the  defect  in  the 
title  removed,  and  it  not  being  done,  plaintifi"  ofiered  to  take 
defendant's  warranty  deed  (as  provided  in  the  contract),  with 
the  title  as  it  was.  Defendant  declined  to  do  this,  claiming 
that,  under  the  provision  of  the  contract  referred  to,  he  had  a 
right,  if  the  title  could  not  be  made  good,  to  declare  the  con- 
tract at  an  end.  We  need  not  determine  whether  or  not  this 
position  is  sound.  Assuming  that  defendant's  construction  of 
the  contract  is  correct,  it  is  at  least  incumbent  upon  him  to 
prove  aflSrmatively  that  the  title  cannot  be  made  good.  This 
he  has  not  done.  He  has  neither  proved  that  the  notice  of  the 
expiration  of  redemption  required  by  law  had  been  given,  or 
that  the  assignment  to  Billson  was  made  after  forfeiture  to  the 
state,  so  as  to  bring  the  case  within  State  v.  Smith,  36  Minn. 
456.  Therefore,  for  anything  that  appears,  the  right  of  re- 
demption from  this  tax  sale  still  continues,  and  the  title  to 

*  the  land  could  be  made  good  by  paying  fifteen  dollars,  and 
interest.     We  therefore  think  that  the  evidence  shows  a  bind- 
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ing  contract  by  defendant  to  sell  and  convey,  and  shows  no 
valid  reason  why  he  ought  not  to  and  cannot  perform. 
Order  reversed.  

lilMATEKIAL  VARIANCE  BETVTEEN  AlLEGATIOJI  AND  PbOOF  doeS  not  re- 
quire reversal  of  judgment:  Louisville  etc.  R.  R.  Co.  v.  Phillips,  2  Am.  St. 
Rep.  155;  and  variance  ia  immaterial  unless  it  misleads  adverse  party  to  his 
prejudice:  Dubois  v.  Beaver,  82  Am.  Dec.  326;  Lazier  v.  Westcott,  82  Id.  404; 
Gossom  V.  Radgett,  99  Id.  658,  and  note. 

Partner  is  General  Agent  for  the  Firm  within  the  Scope  of  n* 
BUSINESS:  Savings  F.  Soe.  v.  Savings  Bank,  78  Am.  Dec.  390;  Barker  v.  Mann, 
m  Id.  373. 

Vendee  in  Executed  Contract  fob  Sals  of  Real  Estate,  in  order  to 
escape  payment,  is  bound  to  prove,  beyond  doubt,  defect  in  title  in  whole 
or  in  part:  Cooper  v.  Singleton,  70  Am.  Dec.  333.  In  Negley  v.  Lindsay,  6 
Am.  Rep.  427,  it  was  held  that  if  the  vendor  boond  himself  to  give  possession 
and  give  a  warranty  deed,  he  most,  in  order  to  recover  the  pnrohase  price, 
prove  his  title. 


Nbwbeey  V,  Fox. 

\Z1  MiNHKSOTA,  14L] 

Municipal  Corporations.  —  Doctrinx  of  Ultra  Virxs  is  Apflho  with 

Greater  Strictness  to  municipal  bodies  than  to  private  corporations; 
and,  in  general,  a  municipal  corporation  ia  not  estopped  from  denying 
the  validity  of  a  contract  made  by  its  officers,  when  there  haa  been  no 
authority  for  making  such  a  contract. 
Id.  —  ElxECCTED  Contract  —  Defense  of  Ultra  Vires. — Contract  fob 
Gradino  Street,  made  by  the  officers  of  a  municipal  corporation  in  the 
first  instance,  the  duty  to  make  the  improvement  not  having  been  first 
imposed  upon  the  adjacent  proprietors,  as  required  by  the  charter  of  the 
municipality,  ia  unauthorized;  and  the  other  contracting  party,  not  hav* 
ing  been  misled  as  to  any  fact,  is  not  entitled  to  recover  after  perform* 
ance  on  his  part. 

Action  brought  by  the  plaintiff,  Newbery,  on  behalf  of 
himself  and  all  other  citizens  and  tax-payers  of  the  town  of 
Taylor's  Falls,  to  restrain  the  defendant,  Fox,  from  enforcing 
a  judgment  obtained  by  him  by  default  against  said  town, 
and  to  restrain  the  town  and  its  oflBcere  from  paying  Buch 
judgment.     Other  facts  in  the  opinion. 

F.  B.  Dorothy,  for  the  appellant. 

H.  N.  Setter,  for  the  respondent. 

Dickinson,  J.  The  only  point  presented  by  the  appellant 
for  decision  is  as  to  whether  a  contract,  entered  into  in  1885 
between  the  town  council  of  the  municipal  corporation,  the 
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town  of  Taylor's  Falls,  and  the  defendant,  Fox,  for  the  opening 
and  grading  of  certain  streets  by  Fox,  was  ultra  vires,  and 
whether  the  municipality  should  be  heard  to  interpose  that 
defense  to  an  action  by  the  other  party  to  recover  upon  the 
contract  after  it  had  been  performed.  The  corporation  was 
empowered  by  its  charter  (Special  Laws  1873,  c.  2,  and 
Special  Laws  1881,  Extra  Sess.,  c.  44)  to  levy  special  assess- 
ments for  such  improvements  upon  the  real  estate  in  front  of 
or  adjacent  to  which  the  same  should  be  made.  The  act  of 
1881  repealed  certain  sections  of  the  prior  act  providing  for 
the  assessing  of  the  cost  of  such  improvements,  in  the  first 
instance,  upon  the  property  deemed  to  be  benefited  thereby; 
and  by  section  10  of  the  later  act  it  was  provided  that  the 
town  council  should  ''order  said  improvements  to  be  made  by 
the  owners  of  real  estate,  or  occupants  of  such  real  estate,  in 
front  or  adjacent  to  where  said  improvements  are  so  ordered." 
Section  12  provides  that  such  owners  or  occupants  "shall 
make,  or  cause  to  be  made,  said  improvements  at  their  own 
cost  and  charges";  and  further  provides  that,  in  case  of  their 
default,  the  council  may  cause  the  improvement  to  be  made, 
and  assess  the  expense  upon  the  property.  It  is  not  contro- 
verted that  the  statute  required  that  an  order  should  have 
been  made  for  the  adjacent  proprietors  to  make  the  improve- 
ment, and  opportunity  given  them  to  do  so,  before  the  council 
could  rightfully  let  a  contract  for  the  doing  of  it;  and  it  is  ad- 
mitted that  this  was  not  done.  Not  only  was  the  party  enter- 
ing into  this  contract  legally  chargeable  with  notice  that  by 
the  public  charter  the  authority  of  the  council  was  thus  re- 
stricted: McDonald  v.  Mayor,  68  N.  Y.  23;  23  Am.  Rep.  144; 
Schumm  v.  Seymour,  24  N.  J.  Eq.  143;  but  the  allegation  in 
the  complaint,  that  the  plaintiff  warned  the  defendant  that 
the  contract  was  void  before  he  commenced  to  perform  it,  is 
admitted  by  the  answer. 

The  doctrine  of  ultra  vires  has,  with  good  reason,  been  ap- 
plied with  greater  strictness  to  municipal  bodies  than  to 
private  corporations,  and,  in  general,  a  municipality  is  not 
estopped  from  denying  the  validity  of  a  contract  made  by  its 
officers,  when  there  has  been  no  authority  for  making  such  a 
contract:  Mayor  v.  Ray,  19  Wall.  468;  Brady  y.  Mayor  of  New 
YorJc,  20  N.  Y.  312;  Hague  v.  City  of  Philadelphia,  48  Pa.  St. 
527;  1  Dillon  on  Municipal  Corporations,  457;  Nashy.  City  of 
St.  Paul,  8  Minn.  143  (172).  A  different  rule  of  law  would,  in 
effect,  vastly  enlarge  the  power  of  public  agents  to  bind  a 
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municipality  by  contracts,  not  only  unauthorized,  but  prohib- 
ited by  the  law.  It  would  tend  to  nullify  the  limitations  and 
restrictions  imposed  with  respect  to  the  powers  of  such  agents^ 
and  to  a  dangerous  extent  expose  the  public  to  the  very  evils 
and  abuses  which  such  limitations  are  designed  to  prevent. 
In  the  case  here  presented,  it  is  not  to  be  denied  that  the  town 
council  had  no  authority  to  make  this  contract;  that  th© 
charter  set  forth  the  conditions  which  would  authorize  such  a 
contract  to  be  made;  that  those  prescribed  conditions  had  not 
been  fulfilled,  nor  did  the  defendant  believe  that  they  had 
been.  The  most  that  appears  in  his  favor  is,  that,  without 
being  misled  or  mistaken  as  to  the  fact,  but  being  warned  that 
the  contract  was  void,  he  nevertheless  judged  that  it  was 
legally  valid;  and  being  also  so  advised  by  the  members  of 
the  council,  he  took  the  risk  of  performing  it.  The  contract, 
being  thus  unauthorized,  was  not  effectual  as  a  contract,  and 
the  defendant  does  not  appear  in  a  position  entitling  him  to 
invoke  the  doctrine  of  estoppel  to  aid  him  in  enforcing  his 
claim,  as  though  the  contract  were  obligatory  upon  the  town. 
No  other  reason  is  urged  in  support  of  the  answer  demurred 
to  than  that  which  we  have  considered,  and  deeming  this 
insufl&cient,  the  order  sustaining  the  demurrer  is  affirmed. 


PXBSONS  DeaLINO  WITH  MUNICIPAL  COBPOKATIONS  ABB  BOCND  TO  KnOW 

the  authority  of  tho  lattar's  officers:  Sutro  t.  PettUf  ante,  p.  442. 
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\SJ  MiirMXSOTA,  168.  J 

Hajbisb  and  SxBVAirr.  —  Skevant  is  not  Neces3abilt  Guiltt  or  Coir> 
tribxttOrt  Nbqligsncb,  because  he  works  near  dangerous  machinery 
uncovered,  knowing  its  condition,  although  the  master  be  clearly  guilty 
of  negligence  in  leaving  the  machinery  in  that  condition.  Master  and 
servant  do  not  stand  upon  the  same  footing  in  that  regard. 

Id,  —  It  13  MAaTX&'a  Dutt  to  Sufplt  Saps  Instbumentautibs  for  the 
use  of  his  servant,  and  he  is  bound  to  exercise  reasonable  diligence  in 
informing  himself  as  to  whether  his  machinery  is  safe;  whereas,  the 
servant,  in  the  absence  of  notice  to  the  contrary,  or  something  to  put 
him  on  inquiry,  has  a  right  to  assume  that  his  master  has  done  his  duty 
in  this  respect,  and  to  rely  on  his  superior  judgment. 

Id.  —  Mebx  Factt  that  Servant  Knows  Defectivb  (Condition  op  In- 
strument with  which  he  works  does  not  necessarily  charge  him  with 
contributory  negligence,  or  the  assumption  of  risks  growing  out  of  the 
defects.  The  question  is,  Did  he  know,  or  ought  he,  in  the  exercise  of 
ordinary  common  sense  and  prudence,  to  have  known,  the  risks  to  which 
the  condition  of  the  instrument  exposed  him  f 
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Appeal  by  the  defendant   from  an  order   refusing  a  ne\r 
trial.     The  facts  appear  in  the  opinion.     The  defendant's  re- 
quests for  instructions  to  the  jury,  which  were  refused  by  the"- 
court,  are  as  follows:    "4.  In  cases  of  this  kind,  where  the* 
defect  in  the  machine  or  other  appliance  from  which  the  dan- 
ger arises  is  of  such  a  character,  or  occurs  at  such  a  time^^ 
that  the  employer  cannot  reasonably  be  expected   to  h&vo^ 
knowledge  thereof,  it  is  the  duty  of  the  employee  to  give  no- 
tice, and  the  neglect  of  such  duty  exempts  the  employer  from' 
responsibility.    5.  In  this  case,  if  you  find  that  it  was  the  duty 
of  plaintiff  to  oil  the  cogs  in  which  he  was  injured,  and  the  bear- 
ings immediately  under  the  same,  daily  or  oftener,  and  for 
that  purpose  he  must  necessarily  have  seen  and  observed  the 
uncovered  condition  of  the  cogs  in  doing  such  work  when  the 
cover  was  off,  you  must  find  for  the  defendant,  for  the  reason, 
that,  if  this  cover  had  not  been  off  long  enough  before  plaintiff ' 
was  injured  for  him  to  have  discovered  it,  it  had  not  been  off  "^ 
long  enough  to  charge  the  defendant  with  neglect  in  failing  to  ' 
discover  it;   and  if  it  had  been  off  long  enough  to  charge  - 
defendant  with  negligence  in  failing  to  remedy  the  defect,, 
plaintiff  was  guilty  of  contributory  neglect  in  remaining  witlk 
and  not  reporting  such  defect,  so  that  it  might  be  repaired."" 
"  7.  In  case  you  find  that  defendant's  foreman  showed  plaintiff 
the  cogs  in  which  he  was  injured,  and  explained  to  him  the 
need  there  was  in  keeping  that  board  in  place,  and  that  plain-- 
tiff  appeared  to  comprehend  the  instruction,  and  afterwards? 
worked  there,  with  a  board,  evidently  in  plain  view,  off  the; 
gearing,  so  that  it  was  exposed,  then  he  was  guilty  of  contrib-- 
utory  negligence,  and  you  must  find  for  the  defendant." 

White,  Shannon,  and  Reynolds,  for  the  appellant. 
Allen  and  Parkhurst,  for  the  respondent. 

Mitchell,  J.  This  was  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  de- 
fendant. The  plaintiff  was  employed  in  defendant's  saw-mill 
as  an  off-bearer,  his  duty  being  to  stand  at  the  head  of  the- 
live  rollers,  and  start  the  slabs,  etc.,  down  the  rollers  after 
they  left  the  saws.  In  case  a  slab  got  crooked,  or  a  piece  of 
bark  got  into  the  rollers  (which  would  occur  occasionally),  he- 
had  to  leave  his  stand,  and  go  down  and  straighten  it  or  take^ 
it  out.  In  doing  this  he  had  to  go  past  a  gearing,  where  two- 
wheels  mashed.     On  one  occasion,  as  he  was  going  down  to 
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Btreigbten  a  slab  on  tbe  rollers,  tbe  gearing  caugbt  bis  clotb- 
ing,  and  drew  in  bis  leg,  causing  tbe  injuries  complained  of. 
Tbe  negligence  cbarged  against  defendant  consists  in  not  box- 
ing or  covering  tbe  gearing. 

Tbe  main  contention  bere  is,  tbat  the  verdict  was  not  justi- 
fied by  tbe  evidence,  for  tbe  reasons, — 1,  Tbat  it  does  not  ap- 
pear tbat  defendant  was  guilty  of  any  negligence;  and  2.  Tbat 
it  does  appear  tbat  plaintiff  bimself  was  guilty  of  contributory 
negligence. 

Tbe  first  requires  but  little  consideration.  Tbere  was  abun- 
dant evidence  tending  to  prove  tbat  it  was  dangerous  to  leave 
tbe  gearing  open,  and  tbat  ordinary  prudence  would  bave  re- 
quired it  to  be  covered.  Tbere  was  also  evidence  tbat  tbe 
covering  bad  been  off  at  least  two  weeks, — ample  time  for  de- 
fendant to  bave  discovered  tbe  fact  and  replaced  it. 

2.  It  is  undisputed  tbat  plaintiff  bad  known  for  two  weeks 
before  tbe  accident  tbat  tbe  gearing  was  uncovered,  and  tbat 
be  continued  to  work  tbere  witbout  objection  or  complaint. 
Defendant  contends  tbat  tbis  conclusively  establisbes,  as  a 
matter  of  law,  contributory  negligence.  Tbe  grand  fallacy 
running  all  tbrougb  tbe  argument  of  tbe  learned  counsel  is  in 
assuming  tbat,  if  it  was  negligence  for  defendant  to  leave  tbe 
gearing  uncovered,  it  must  necessarily  bave  been  negligence 
on  tbe  part  of  plaintiff  to  work  near  it  wbile  in  tbat  condition, 
and  tbat,  because  be  knew  tbat  it  was  uncovered,  therefore  be 
knew,  or  ought  to  bave  known,  that  it  was  dangerous  to  go 
near  it.  But  tbe  master  and  servant  do  not  stand  at  all  upon 
tbe  same  footing  in  these  matters.  It  is  tbe  master's  duty  to 
Bupply  safe  instrumentalities  for  tbe  use  of  bis  servants.  He 
is  bound  to  exercise  reasonable  diligence  in  informing  bimself 
as  to  whether  his  machinery  is  safe;  whereas,  the  servant,  in 
tbe  absence  of  notice  to  the  contrary,  or  something  to  put  him 
on  inquiry,  has  a  right  to  assume  that  bis  master  has  done 
his  duty,  and  to  rely  on  his  superior  judgment.  Of  course  a 
servant  is  bound  to  use  bis  senses,  and  cannot  be  beard  to 
plead  ignorance  of  a  danger  tbat  was  obvious  to  any  one  on 
inspection;  but,  on  tbe  other  hand,  because  he  engages  to 
work  with  or  in  the  vicinity  of  machinery,  be  is  not  neces- 
sarily bound  to  know  as  much  as  his  master  ought  to  know 
as  to  what  is  or  what  is  not  safe.  Again,  it  is  one  thing  to  be 
aware  that  machinery  is  defective,  or  in  a  particular  condition, 
and  another  thing  to  know  or  appreciate  the  risks  resulting 
therefrom.    A  man  of  ordinary  intelligence  and  experience 
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may  know  the  actual  condition  of  an  instrument  with  which 
he  is  working,  and  yet  not  know  the  nature  or  extent  of  the 
risks  to  which  he  is  exposed.  The  mere  fact  that  a  servant 
knows  the  defects  does  not  necessarily  charge  him  with  con- 
tributory negligence,  or  the  assumption  of  risks  growing  out  of 
those  defects.  The  question  is,  Did  he  know,  or  ought  he,  in 
the  exercise  of  ordinary  common  sense  and  prudence,  to  have 
known,  the  risks  to  which  the  condition  of  the  instrumentali- 
ties exposed  him?  Russell  v.  Minneapolis  and  St.  Louis  R^y 
Co.,  82  Minn.  230;  Cook  v.  St.  Paul  etc.  Ry  Co.,  34  Id.  45. 

Now,  in  the  present  case,  the  plaintiff  was  not  a  machinist, 
nor  employed  as  such.  He  was  a  mere  common  laborer  in 
the  mill.  He  had  been  employed  at  this  point  only  about 
twenty  days.  He  testifies  (and  the  jury  had  a  right  to  be- 
lieve him)  that  he  did  not  know  that  this  gearing  ever  had 
been  covered,  or  that  it  should  have  been  covered;  and  that 
he  did  not  know,  and  had  never  been  told,  that  it  was  danger- 
ous, or  cautioned  to  keep  away  from  it.  There  was  no  evi- 
dence that  it  was  his  duty  to  report  that  the  gearing  was 
uncovered.  All  that  the  witnesses  on  that  point  pretend  to 
say  is,  that  it  was  the  duty  of  every  employee  to  report  if  they 
saw  anything  wrong  with  the  machinery.  But  the  plaintiff 
did  not,  in  fact,  know  that  the  gearing  ought  to  be  covered. 
Neither  could  a  court  say,  as  a  matter  of  law,  that  the  risk  or 
danger  was  so  obvious  upon  inspection  that  plaintiff  ought,  in 
the  exercise  of  ordinary  intelligence,  to  have  understood  it. 
One  witness  who  worked  in  the  mill,  and  who  had  worked  in 
saw-mills  for  five  years,  testified  that  it  would  be  quite  pos- 
sible for  a  man  who  was  not  acquainted  with  machinery  not 
to  anticipate  danger  in  going  by  it.  Defendant's  own  foreman, 
who  admitted  to  have  known  for  some  time  that  the  covering 
was  off,  testified  that  he  did  not  think  anybody  would  get 
hurt,  that  he  never  thought  a  man  would  get  caught,  and 
advanced  the  theory  that  the  gearing  was  so  near  the  floor 
that  plaintiff  could  not  have  got  caught  unless  he  had  kneeled 
down  and  shoved  his  knee  into  it.  If  that  is  the  way  it  looked 
to  the  experienced  foreman,  this  common  laborer  might  well 
be  excused  in  not  realizing  the  danger.  Under  the  circum- 
stances, whether  plaintiff  was  guilty  of  negligence  was  clearly 
a  question  for  the  jury;  and  they  having  answered  it  in  the 
negative,  no  court  can  say,  as  a  matter  of  law,  that  their  ver- 
dict is  not  justified  by  the  evidence. 

What  has  been  said  disposes  of  most  of  the  exceptions  to 
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the  charge  of  the  court, — particularly  to  the  refusal  to  give 
defendant's  fourth  and  fifth  requests.  The  fourth  request 
was  also  properly  refused,  for  the  reason  that  it  was  inapplica- 
ble to  the  facts  of  the  case.  It  assumed  that  plaintifif  knew, 
or  ought  to  have  known,  that  the  absence  of  a  covering  from 
this  gearing  constituted  a  defect.  It  also  assumed  that  the 
removal  of  the  covering  was  such  a  recent  or  sudden  occur- 
rence that  defendant  could  not  reasonably  have  been  expected 
to  have  known  the  fact.  The  seventh  request  was  also  prop- 
erly refused.  If,  instead  of  repairing  the  defect,  defendant 
Baw  fit  to  allow  the  gearing  to  remain  uncovered,  and  at- 
tempted to  relieve  itself  from  liability  by  "explaining"  to 
plaintiff  its  dangerous  character,  it  was  not  enough  that  he 
"appeared"  to  understand  the  explanation.  If  defendant  pro- 
posed to  relieve  itself  on  any  such  ground,  it  was  bound  to  see 
to  it  that  plaintiff,  in  fact,  understood  it.  The  request  was 
evidently  framed  in  that  form  because  the  evidence  showed 
that  plaintiff  understood  very  little  of  the  English  language. 
The  order  denying  a  new  trial  must  be  affirmed. 


Master  is  Boukp  to  Scpplt  ISafe  Machinebt  and  Appliances  for  use 
of  hia  eervants,  and  they,  in  the  absence  of  notice,  or  something  to  put  them 
on  inquiry,  have  a  right  to  assume  that  he  has  done  his  duty  in  this  respect: 
See  Faren  v.  Sellers,  4  Am.  St.  Rep.  256,  and  note. 

Mebb  Knowlkdoe  by  Servant  of  Defects  in  Machinxbt  ob  Appli- 
ANCJES  will  not  bar  his  right  to  recover  for  injury  resulting  therefrom,  unless 
he  knew,  or  ought  to  have  known,  the  consequent  risk:  Fartn  v.  Sellers,  4 
Am.  St.  Rep.  256. 


Babbeb  V.   MOBBIS. 

[87  MIMNBSOTA,  194.] 

JxTBiSDicrioM — CovsTBVonvB  Sebvice  of  SxnacoNS  bt  Publioation. — 
Minnesota  statute  (Oen.  Stats.  1878,  o.  66,  sec.  64)  authorizing  a  con> 
structive  service  of  summons  by  publication,  "upon  the  filing  "of  an 
affidavit  alleging  the  non-residence  of  the  defendant,  etc.,  makes  such 
filing  a  prerequisite  condition  to  an  authorized  publication.  And  if  the 
affidavit  be  not  filed  until  after  the  publication,  even  if  it  be  done  on  the 
day  of  the  entry  of  the  judgment,  the  court  acquires  no  junsdiction,  and 
its  judgment  is  void. 

Id.  —  It  Appearing  upon  Face  of  Record  that  Summons  in  Action 
WAS  Served  in  a  way  ineffectual  to  confer  jurisdiction,  it  will  not  be 
presumed  that  a  valid  service  was  made  in  some  other  way. 

Id.  —  In  Minnesota,  Court  Acquires  No  JuBisDionoN  bt  its  Attach- 
ment of  property  of  the  defendant  in  an  action,  without  an  anthorised 
MTvioe  of  the  summons. 
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Id.  — Judgment  beino  Void  for  Want  ov  Jitrisdiction  Appeakinq 
npon  the  face  of  the  record,  no  title  can  be  acquired  by  a  pnrcbaser  at  a 
sale  under  execution  issued  upon  that  judgment. 

/.  L.  Dobbin  and  J.  L.  Parker,  for  the  appellants. 

C.  A.  Ebert,  for  the  respondents. 

Dickinson,  J.  This  is  an  action  for  the  partition  of  real  es- 
tate. The  defendants  denied  the  plaintiflFs'  alleged  title.  That 
title  depends  upon  the  validity  of  a  judgment  entered  March 
25,  1884,  in  favor  of  one  Mary  A.  Becker,  in  an  action  by  her 
against  Peter  Morris,  who  then  owned  an  undivided  half  of 
tl^.e  premises.  In  that  action  an  aflSdavit  for  the  publication 
of  the  summons  was  made  on  the  eleventh  day  of  January, 
1884,  such  as  is  required  by  the  General  Statutes  of  1878, 
chapter  66,  section  64,  alleging  the  non-residence  of  the  de- 
fendant, and  that  his  place  of  residence  was  not  known  to  the 
plaintiff;  and  thereupon  an  order  was  made  by  the  court,  on 
the  fourteenth  day  of  January,  for  the  publication  of  the  sum- 
mons. The  statute  did  not  at  that  time  require  an  order  for 
8uch  publication,  but  prescribed  that  "  upon  the  fihng  of  an 
affidavit,"  such  as  has  been  just  referred  to,  the  service  might 
be  made  by  the  publication  of  the  summons.  The  affidavit, 
however,  was  not  filed  until  March  25th,  the  day  of  the  entry 
of  the  judgment;  neither  was  the  order  above  referred  to  filed 
until  that  day.  On  the  16th  of  January  a  writ  of  attachment 
was  issued  in  that  action,  and  levied  upon  this  property.  The 
summons  was  published  for  six  weeks  following  the  nineteenth 
day  of  January,  and,  upon  proof  of  the  default  of  the  defend- 
ant, judgment  was  entered  March  25th.  The  plaintiffs'  as- 
serted title  was  acquired  through  sale  under  execution  issued 
upon  that  judgment. 

The  statute  prescribes  the  means,  through  a  constructive 
service  of  the  summons,  by  which  a  court  may  acquire  juris- 
diction to  render  judgment  affecting  property  within  the  state. 
This  mode  of  conferring  jurisdiction  is  effectual  only  as  the 
statute  makes  it  so;  and  whatever  the  statute  prescribes  as  a 
prerequisite  condition  cannot  be  dispensed  with.  The  statute 
allowing  publication  to  be  made  "  upon  the  filing  "  of  the  affi- 
davit makes  that  act  a  condition  essential  to  constitute  an 
authorized  publication.  This  not  having  been  done  until 
after  the  publication  had  been  completed,  the  court  acquired 
no  jurisdiction,  and  its  judgment  was  void:  Anderson  v.  Co- 
hum,  27  Wis.  558;  Cumminga  v.  Tabor,  61  Id.  185;  Bradley  v. 
Jamison,  46  Iowa,  68;  Murphy  v.  Lyons,  19  Neb.  689. 
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The  ccrart,  by  its  order  of  publication,  did  not  dispense  with 
the  requirement  of  the  statute  respecting  the  filing  of  the  affi- 
davit, nor  could  this  be  done.  The  defect  appears  upon  the 
face  of  the  record,  the  afifidavit  being  officially  indorsed  by 
the  clerk,  "  Filed  March  25,  1884,"  and  the  court  finds  in 
this  case  that  it  was  not  filed  until  that  date.  The  recital  in 
the  judgment  of  the  summons,  having  been  duly  served,  is 
qualified  by  the  fact  shown  by  the  record,  and  which  was  a 
proper  part  of  the  judgment  roll,  as  to  the  manner  in  which 
service  was  made.  It  thus  appearing  that  the  affidavit  pre- 
scribed by  statute  was  filed  on  the  day  when  the  judgment 
was  entered,  it  will  not  be  presumed  that  one  was  filed  prior 
to  that  time:  Gdlpin  v.  PagCy  18  Wall.  350,  366;  Clark  v.  BryaUf 
16  Md.  171;  Clark  v.  Thompson,  47  111.  25;  Hahn  v.  Kelly,  34 
Cal.  391;  94  Am.  Dec.  742;  Ely  v.  Tallfnan,  14  Wis.  28;  Free- 
man on  Judgments,  sec.  125. 

We  are  all  of  the  opinion  that  what  was  said  to  the  con- 
trary in  Gemmell  v.  Rice,  13  Minn.  371  (400),  is  opposed  both 
to  authority  and  to  principle,  and  should  be  overruled.  While 
Mr.  Justice  Berry,  by  reason  of  sickness,  does  not  take  part  in 
this  decision,  it  is  just  to  state  that  in  the  consideration  of  the 
case  he  also  expressed  his  conviction  that  Gemmell  v.  Rice  was 
in  this  respect  wrong. 

The  plaintifis  sought  to  sustain  the  judgment  by  testimony 
tending  to  show  the  delivery  of  an  affidavit  to  the  clerk  on 
the  16th  of  January.  But  there  is  no  finding  that  such  was 
the  fact,  nor  does  the  evidence  conclusively  show  that  it  was 
BO.  Whether  or  not  there  is  anything  in  the  plaintifis'  theory 
that  delivering  the  affidavit  to  the  clerk,  even  though  it  was 
not  filed  by  him,  would  be  sufficient  to  authorize  the  publica- 
tion, the  point  rests  upon  an  assumed  fact,  not  established  by 
the  findings  of  the  court,  and  is  not  now  available  to  the  plain- 
tiffs. The  finding  of  the  court  that  no  affidavit  was  filed  until 
March  25th  is  justified  by  the  evidence,  not  only  as  respects 
the  actual  filing,  but  as  to  the  delivery  to  the  clerk  for  filing, 
if  that  were  all  that  was  requisite,  and  upon  this  finding  the 
conclusion  of  the  court  as  to  the  jurisdiction  was  riglit. 
Whether  the  evidence  to  which  we  have  alluded  was  admis- 
sible is  not  a  question  involved  in  this  appeal,  and  we  do  not 
consider  it. 

The  court  did  not  acquire  jurisdiction  by  its  attachment 
of  property  without  any  service  of  the  summons.  An  attach- 
ment alone  has  not  such  an  effect  where,  as  is  the  case  in  this 
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Btate,  the  attachment  is  ancillary  to  the  action,  a  provisional 
remedy  in  the  action,  and  not  the  means  prescribed  for  the 
purpose  of  conferring  jurisdiction:  Cleland  v.  Tavernier,  11 
Minn.  194;  Jarvis  v.  Barrett,  14  Wis.  591;  Bell  v.  Olmsted,  18 
Id.  69. 

The  judgment  being  void  for  want  of  jurisdiction,  and  that 
appearing  upon  the  face  of  the  record,  no  title  was  acquired 
by  the  purchaser  under  the  execution:  Harrington  v.  LoomiSy 
10  Minn.  366;  Freeman  on  Judgments,  sec.  117. 

Order  afl&rmed.  

Notice  and  Opportunity  to  bb  Heard  arb  Essential  Reqxtisites  to 
Jurisdiction  of  all  courts,  even  in  proceedings  in  rem,  and  judgments  with- 
out jurisdiction,  as  without  proper  order  of  publication  of  summons,  are 
nullities:  Dorr  v.  Hohr,  3  Am.  St.  Rep.  106,  and  note. 

Sekvicb  of  Pboosss  bt  Publication,  and  Esteot  to  Conteb  Jubisdio- 
TION:  See  Hahn  v.  Kelly,  9i  Am.  Dec.  742,  and  extended  note  thereto. 


Palmer  v.  Northern  Pacific  Eailroad  Company. 

[87  Minnesota,  228.J 
Bailboad  Companies. — Where  Animal  is  Wronofullt  on  Track  or 
Railroad  Company,  without  the  fault  of  the  company,  those  in  charge 
of  its  trains  owe  no  duty  to  look  ahead  and  ascertain  if  the  animal  be 
there,  and  are  only  bound  to  exercise  care  in  respect  to  it  from  the  time 
they  discover  its  peril.  This  rule  is  equally  applicable  in  the  case  of  an 
animal  wrongfully  upon  a  highway  at  a  railroad  crossing. 

John  C.  Bullitt,  for  the  appellant. 

B.  F.  Hartshorn,  for  the  respondent. 

GiLFiLLAN,  C.  J.  Action  for  running  upon  and  killing 
plaintiff's  horse.  The  horse  was  at  large  in  a  public  highway, 
grazing  near  the  crossing  of  defendant's  road,  when,  a  train  of 
cars  coming  along  at  its  usual  speed,  the  horse  ran  upon  the 
track  in  front  of  the  train,  and  the  train  ran  upon  and  killed 
it.  It  does  not  appear  that  the  electors  of  the  town  had  deter- 
mined where  cattle,  horses,  etc.,  should  be  permitted  to  go  at 
large.  The  horse  was  therefore  wrongfully  in  the  highway. 
It  is  doubtful  that  the  evidence  as  to  the  defendant's  negli- 
gence, and  also  as  to  contributory  negligence  on  the  part  of 
plaintiff,  was  such  as  to  justify  submitting  the  case  to  the 
jury.  Conceding,  however,  that  it  was,  still  there  must  be  a 
new  trial  for  refusal  of  the  court  to  iiiBtruct  the  jury  as  re- 
quested by  defendant. 
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There  were  several  requests  on  its  behalf,  presenting,  in 
•various  forms,  practically  the  same  proposition,  which  the  court 
refused  to  give.  We  need  specify  only  two  of  them,  as  they 
-express  the  gist  of  all:  "  If  the  jury  believe  from  the  evidence 
that  the  plaintiff's  horse,  at  the  time  of  the  injury  complained 
-of,  was  running  at  large,  it  is  instructed  that  the  verdict  must 
be  for  defendant,  unless  it  further  believes  that,  after  the  dis- 
-covery  of  the  peril  of  the  horse,  the  defendant's  servants  were 
guilty  of  negligence";  and  that  if  the  horse  was  running  at 
large,  plaintiff,  in  order  to  recover,  must  prove  two  facts,  viz.: 
•''  That,  prior  to  actually  striking  the  horse,  the  defendant's 
•servants  discovered  its  peril";  and  "that,  after  the  discovery 
•  of  the  horse's  peril,  defendant's  servants  failed  to  do  some- 
thing which  they  ought  to  have  done  to  avoid  striking  it,  and 
■which,  if  done,  would  have  been  effectual  to  prevent  the  col- 
lision." 

These  propositions,  or  rather,  this  proposition  twice  stated, 
is  in  exact  accord  with  what  was  decided  by  this  court  in 
Locke  V.  First  Division  etc.  R.  R.  Co.,  15  Minn.  350,  and  reiter- 
ated in  Witherell  v.  Milwaukee  and  St.  Paul  R'y  Co.,  24  Id.  410. 
It  is  true,  those  were  cases  where  the  animals  were  wrongfully 
upon  the  lands  of  the  railroad  company,  while  in  this  it  was 
-wrongfully  upon  the  highway,  at  the  place  where  the  trains 
liad  a  right  to  cross, — there  through  the  fault  of  the  plaintiff, 
;and  not  of  defendant.  This  difference  makes  no  difference  in 
the  principle.  In  either  case,  those  in  charge  of  the  train  were 
not  bound  to  presume  that  the  animal  would  be  where  it  was. 
They  "  had  a  right  to  presume  that  the  plaintiff  would  keep 
her  at  home,  where  alone  she  belonged;  consequently  they 
-owed  no  duty  to  plaintiff  to  look  ahead,  and  see  where  the 
animal  was":  Locke  v.  First  Division  etc.  R.  R.  Co.,  supra. 
Their  duty  to  persons  or  animals  rightfully  on  the  highway 
•would  have  required  them  to  be  on  the  lookout  to  ascertain  if 
4here  was  any  chance  of  injury  to  such  persons  or  animals;  but 
twith  that  duty,  and  its  extent  and  its  observance,  the  plaintiff, 
'Whose  animal,  through  his  own  fault,  was  wrongfully  there, 
5iad  no  concern.  Defendant  is  no  way  answerable  to  plaintiff 
for  any  neglect  in  its  duty  towards  others.  Without  any  duty 
to  anticipate  that  the  horse  might  be  in  danger,  or  to  exercise 
-care  to  ascertain  if  it  was  in  danger,  the  duty  of  those  in 
^charge  of  the  train  of  cars  in  respect  to  the  horse  arose  from 
the  time  they  discovered  it  was  in  danger. 

Order  reversed. 
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Railroad  Cojipant  will  not  be  Liable  for  Injttrt  to  Animals  stray- 
ing upon  its  track,  which  injury  is  not  the  result  of  gross  negligence  on  its 
part:  St.  Louis  etc.  i?.  B.  Co.  v.  Linder,  89  Am.  Dec.  319;  Eamea  v.  Salem 
R.  R.  Co.,  96  Id.  676.  But  where  cattle  have  strayed  onto  a  railroad  track, 
and  the  engine-driver  sees  them,  but  does  not  stop  nor  slacken  speed,  but 
runs  upon  and  kills  them,  this  is  gross  negligence,  for  which  the  company  ia 
liable:  Chicago  etc.  B.  R.  Co.  v.  ^ellam,  34  Am.  Rep.  128. 


Herrick  v.  Morrill. 
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SiONATimi  TO  Summons  in  Civil  Action  need  not  be  in  HANDWRixiNa 
of  the  plaintiff  or  his  attorney.  Any  signature,  whether  written,  printed, 
or  lithographed,  which  the  party  issuing  the  snmmona  may  adopt  aa  his 
own,  will  be  sufficient. 

Judicial  Sale.  —  Lands  Sold  in  ExEcirrioN  or  Statutory  Power  ark 
Described  with  Sufficient  Certainty,  if  all  persons  invited  by  the 
notice  to  become  bidders  are  enabled  to  identify  the  property,  and  know 
what  was  being  sold. 

Id.  —  EviDENCB  OF  Extrinsic  Pacts  and  Circumstances  is  Adjossi- 
BLB  TO  Identify  Premises  Sold,  or  to  apply  the  description  thereto, 
but  a  fatally  defective  description  in  a  sale  on  execution  cannot  be 
helped  out  by  evidence  of  facts  tending  to  prove  what  property  the 
officer  probably  intended  to  advertise  and  sell. 

Courts  will  Take  Judicial  Notice  of  Fact  that  a  township,  whether 
used  in  the  sense  of  a  municipal  division  of  a  county  or  of  a  township 
according  to  government  survey,  has  no  subdivisions  known  as  "  blocks." 
That  term  is  applied  only  to  the  subdivisions  of  a  platted  town,  village, 
or  city. 

Edward  Savage,  for  the  appellant. 

Charles  D.  Kerr,  for  the  respondent. 

Mitchell,  J.  This  was  an  action  to  determine  adverse 
claims  to  real  estate.  Both  parties  claim  through  the  Little 
Falls  Manufacturing  Company  as  a  common  source  of  title. 
PlaintiflF  claims  title,  —  1.  To  certain  tracts  under  an  execu- 
tion sale  made  July  28,  1869,  on  two  judgments  known  as  the 
Herrick  judgments;  2.  To  other  tracts  under  an  execution 
Bale  made  April  26,  1871,  on  the  junior  Herrick  judgment, 
and  two  others  known  as  the  Hidden  judgments;  3.  To 
still  other  tracts  under  an  execution  sale  made  June  11,  1874, 
on  the  junior  Herrick  judgment;  4.  To  still  further  tracts  on 
an  execution  sale  made  June  25, 1875,  on  this  same  judgment. 
The  defendant  claims  title  under  a  deed  from  the  Little  Falls 
Manufacturing  Company  to  Arthur  Eustis,  executed  July  11, 
1882,  and  certain  mesne  conveyances  from  Eustis  to  defend- 
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ant.  The  court  below  found  against  plaintiff  upon  all  four  of 
these  execution  sales.  The  grounds  upon  which  the  court 
held  invalid  the  title  under  the  execution  sale  of  July,  1869, 
were:  1.  That  the  Herrick  judgments  (which  were  rendered 
on  default)  were  void,  because  the  summons  in  the  actions 
were  not  subscribed  by  the  plaintiff  or  his  attorney;  2.  That 
the  certificate  of  sale  did  not  describe  the  real  estate  sold  with 
sufficient  certainty;  3.  That  the  certificate  of  sale  was  not 
executed  or  acknowledged  by  the  sheriff  of  Morrison  County. 
We  shall  consider  these  three  in  their  order. 

The  summons  in  the  two  Herrick  actions  had  the  printed 
but  not  the  written  names  of  the  plaintiff's  attorneys  affixed, 
and  the  court  below,  for  that  reason,  held  the  judgments  void 
upon  the  supposed  authority  of  Ames  v.  Schurmeiery  9  Minn. 
206  (221).  Even  if  the  decision  in  that  case  is  to  be  adhered 
to,  it  does  not  follow  that  the  judgments  are  void,  or  that  they 
can  be  thus  collaterally  attacked  by  the  parties  to  those 
actions  or  their  privies.  Being  domestic  judgments  of  a  court 
of  common-law  jurisdiction  from  which  an  appeal  would  lie, 
they  would  be  valid  as  between  the  parties  until  reversed,  not- 
withstanding this  defect  in  the  summons:  Freeman  on  Judg- 
ments, sec.  126;  Hendrick  v.  Whittemore,  105  Mass.  23.  The 
Bummone  would  at  most  be  merely  voidable,  and  the  defect 
could  only  be  taken  advantage  of  directly  in  the  actions  them- 
selves, and  could  not  be  made  the  ground  of  a  collateral  at- 
tack on  the  judgments  by  the  parties,  or  those  in  privity 
with  them.  We  have  no  hesitation,  however,  in  saying  that, 
in  our  opinion,  the  decision  in  Ames  v.  Schurm£ier,  supra,  was 
erroneous,  and  should  not  be  followed.  In  fact,  it  was  long 
since  vitually  overruled  by  Hotchkiss  v.  Cutting,  14  Minn. 
537.  In  the  first  case  this  court  held  that  the  summons 
must  have  the  name  of  the  plaintiff  or  his  attorney  attached 
in  his  own  proper  handwriting.  In  the  latter  case  it  was  held 
that  a  written  signature  purporting  to  be  that  of  the  plaintiff 
in  the  action,  but  made  by  his  agent  in  his  presence  and  by 
his  express  direction,  was  sufficient.  This  does  away  with  the 
necessity  of  a  signature  in  the  proper  handwriting  of  the  party 
or  his  attorney,  and  it  logically  follows  that  there  need  be  no 
written  signature  at  all;  that  any  signature,  whether  written, 
printed,  or  lithographed,  which  the  party  issuing  the  summons 
may  adopt  as  his  own,  will  be  sufficient.  Any  of  these  will 
will  accomplish  the  desired  purpose,  and  give  the  defendant 
all  the  necessary  information.     There  is  no  middle  ground. 
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The  statute  either  requires  the  signature  to  be  the  proper 
handwriting  of  the  plaintiff  or  his  attorney,  or  it  may  be 
complied  with  by  attaching  any  of  the  other  forms  of  subscrip- 
tion suggested.  The  decision  in  Ames  v.  Schnrmeier,  supra, 
seems  to  have  been  made  upon  the  erroneous  presumption  that 
"subscribed"  meant  a  "written  signature,"  and  that  the  stat- 
ute defining  the  meaning  of  the  words  "written  signature'* 
applied  to  the  construction  of  the  statute  requiring  the  sum- 
mons to  be  "subscribed":  Barnard  v.  HeydricJc,  49  Barb.  62; 
Mutual  Life  Ins.  Co.  v.  Ross,  10  Abb.  Pr.  260,  note;  Mezchen  v. 
More,  54  Wis.  214. 

This  brings  us  to  the  question  of  the  sufficiency  of  the  de- 
Bcription  of  the  property  in  the  certificate  of  sale.  The  prop- 
erty in  controversy  consisted  of  certain  lots  in  certain  blocks 
in  the  town  of  Little  Falls,  in  the  county  of  Morrison,  accord- 
ing to  a  map  or  plat  thereof  recorded  in  the  office  of  the  regis- 
ter of  deeds.  The  notice  of  sale,  which  was  published  in  the 
Sauk  Rapids  Sentinel,  described  the  property  levied  on  and 
to  be  sold  as  situated  in  Morrison  County,  and  as  being  cer- 
tain specified  lots  in  certain  designated  blocks  "in  the  town  of 
Little  Falls."  There  would  seem  to  be  no  question  but  that 
this  description  was  sufficient,  and  gave  full  notice  to  all  par- 
ties of  what  property  was  to  be  sold.  The  certificate  of  sale, 
after  reciting  the  levy,  and  the  publication  of  notice  in  the 
Sauk  Rapids  Sentinel,  described  the  property  sold  the  same  as 
the  notice  of  sale,  except  that  it  uses  the  word  "township" 
instead  of  "town,"  describing  it  as  lots  and  blocks  "in  the 
township  of  Little  Falls."  The  Whole  trouble,  if  any,  arises 
from  the  use  of  the  word  "township"  instead  of  "  town."  The 
word  "town"  often  means  "township,"  but  "township"  never 
means  "town"  in  the  sense  of  a  platted  village  or  town  site. 
But  it  clearly  appears  that  it  was  property  in  the  town  or  vil- 
lage of  Little  Falls  that  was  advertised  for  sale;  and  hence, 
as  already  remarked,  all  parties  had  notice  of  what  property 
was  to  be  sold.  The  court  will  take  judicial  notice  of  the  fact 
that  a  "township,"  whether  used  in  the  sense  of  a  municipal 
divieion  of  a  county  or  of  a  township  according  to  govern- 
ment survey,  has  no  subdivisions  known  as  blocks.  That 
term  is  applied  only  to  the  subdivisions  of  a  platted  town,  vil- 
lage, or  city.  In  view  of  these  facts,  we  think  it  apparent  that 
the  word  "township  "  is  a  mere  clerical  error,  being  inadver- 
tently used  for  the  word  "town."  If  the  word  "township"  bo 
rejected  entirely  as  eurplusage,  enough  remains  to  constitute 
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a  good  description  of  the  property  as  being  in  the  town  or  vil- 
lage of  Little  Falls.  The  difference  between  the  description 
in  this  certificate  and  that  contained  in  the  certificate  con- 
sidered in  Herrich  v.  Ammerman,  32  Minn.  544,  will  be  appar- 
ent on  inspection. 

We  do  not  fully  understand  the  point  to  the  objection  that 
the  certificate  was  not  acknowledged  or  executed  by  the 
sheriff  of  Morrison  County.  It  was  executed  and  acknowl- 
edged by  the  deputy  sheriff  who  made  the  levy  and  the  sale. 
As  we  understand  the  law,  the  officer  who  makes  the  sale  is 
the  proper  person  to  execute  the  certificate. 

The  court  found  as  a  fact  that  the  amount  realized  from 
this  sale  was  sufficient  to  fully  satisfy  both  of  the  Herrick 
judgments.  Without  discussing  the  evidence,  it  is  sufficient 
to  say  that  we  think  it  justified  the  finding.  It  contains  facts 
and  figures  sufficient  to  enable  the  court  to  arrive  at  the  result 
by  a  mere  mathematical  calculation.  It  follows  that  the 
power  to  sell  on  execution  under  either  of  these  judgments 
was  exhausted,  and  that  plaintiff  acquired  no  title  under  either 
the  sale  of  June  11,  1874,  or  of  June  25,  1876. 

This  leaves  only  the  sale  of  April  26,  1871,  to  be  considered. 
This  was  made  on  three  executions  issued  severally  on  the 
junior  Herrick  judgment  and  the  two  Hidden  judgments.  The 
objections  that  there  was  no  evidence  that  the  Hidden  judg- 
ments had  been  assigned  to  plaintiff,  and  that  the  property 
was  sold  at  one  sale  on  all  three  executions,  and  that  one  of 
the  judgments  was  docketed  for  too  large  an  amount,  require 
no  consideration,  except  to  say  that  they  furnish  no  ground  for 
holding  the  title  acquired  at  the  sale  void.  The  fact  thatooe 
of  the  executions  was  void  because  the  judgment  on  which  it 
was  issued  was  already  satisfied  would  not  render  the  sale 
void  if  the  other  executions  were  valid:  Ounz  v.  Heffner,  33 
Minn.  215. 

The  description  of  the  property  purporting  to  have  been 
sold  is,  however,  fatally  defective.  This  was  the  certificate  of 
sale  considered  by  the  court  in  Herrich  v.  Ammerman,  supra, 
when  we  held  the  description  as  to  one  tract  insufficient.  The 
description  of  the  lots  now  in  controversy  is  the  same  as  the 
one  considered  in  that  case.  Counsel  for  appellant,  however, 
questions  the  correctness  of  what  was  there  said  as  to  a  dis- 
tinction between  descriptions  in  conveyances  inter  partes,  and 
those  in  sales  made  in  the  execution  of  a  statutory  power.  He 
also  claims  that  this  appeal  comes  up  on  a  different  state  of 
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proofs.  In  what  was  Baid  in  Herrick  v.  Ammermany  eupra,  we 
did  not  mean  to  intimate  that,  to  constitute  a  good  description 
on  a  sale  in  execution  of  a  statutory  power,  it  must  be  such 
that  from  a  mere  inspection  of  it  the  court  would  know  what 
land  was  intended.  Nor  did  we  intend  to  be  understood  that 
parol  evidence  of  extrinsic  facts  and  circumstances  was  not 
admissible  to  apply  the  description,  or  identify  the  premises 
described.  All  that  was  intended  to  be  held  was,  that  the  land 
should  be  described  with  sufficient  certainty  to  enable  all  par- 
ties to  identify  it,  and  know  what  was  being  sold;  that  in 
cases  of  the  execution  of  a  statutory  power,  when  the  owner  of 
the  land  intends  nothing,  and  the  law  through  its  officers  acts 
in  hostility  to  him,  you  cannot  aid  or  help  out  an  inherently 
insufficient  description  by  extrinsic  evidence  tending  to  prove 
what  the  officer  probably  intended  to  sell.  In  these  sales  the 
policy  of  the  law  requires,  not  that  there  should  exist  the 
means  of  showing  at  some  future  time  what  is  otherwise  in- 
definite and  uncertain,  but  that,  at  the  time  of  the  sale,  it 
should  be  within  the  power  of  all  who  are  by  the  notice  in- 
vited to  become  bidders  to  know  what  was  offered,  and  that  it 
should  not  be  left  to  be  surmised  or  guessed  at  some  future 
time  as  to  what  the  officer  intended  to  sell.  This  we  think  is 
in  accordance  with  reason  and  sound  policy,  as  well  as  sup- 
ported by  authority:  Jackson  v.  Rosevelt,  13  Johns.  97;  Jackson 
De  Lancy,  13  Id.  536;  7  Am.  Dec.  403;  Childs  v.  Ballou,  5  R.  I. 
537,  546;  Mason  v.  ^Vhite,  11  Barb.  173. 

In  the  present  case,  it  will  be  observed  that  the  defect  in 
the  description  exists  in  the  notice  as  well  as  the  certificate 
of  sale.  The  only  important  evidence  in  this  case  not  in  the 
former  is,  that  the  description,  as  far  as  it  goes,  fits  this  prop- 
erty, and  fits  no  other  in  the  county  belonging  to  the  judgment 
debtor.  This  is  not  evidence  of  extrinsic  circumstances  to 
identify  the  premises  in  the  light  of  which  the  description  in 
itself  appears  certain  and  sufficient,  but  merely  of  facts  tend- 
ing to  prove  what  property  the  sherifi"  probably  intended  to 
advertise  and  sell  under  the  imperfect  and  defective  descrip- 
tion. The  description  cannot  be  helped  out  in  this  way.  These 
facts  were  presumably  not  known  to  bidders  at  the  sale;  and 
even  if  they  were,  they  are  not  to  be  left  thus  to  an  uncertain 
surmise  as  to  what  is  being  sold.  We  still  think  the  descrip- 
tion bad. 

The  plaintiff  also  claimed  some  tracts  under  tax  titles;  but 
as  to  those  the  court  below  made  no  findings.     The  proper 
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course  for  plaintiff  to  have  pursued  was  to  have  requested 
the  court  to  amend  its  findings  in  that  regard.  The  plaintiflF 
not  having  done  so,  the  sufficiency  of  the  alleged  tax  titles 
cannot  be  here  considered. 

The  same  remark  disposes  of  the  point  that  the  court  below 
failed  to  decide  certain  objections  made  on  the  trial  to  the  ad- 
mission of  evidence,  which  were  taken  under  advisement,  in- 
fitead  of  being  disposed  of  when  made.  The  plaintiff  should 
have  requested  the  court  to  state  in  the  "case"  how  these  ob- 
jections were  disposed  of. 

The  judgment  is  affirmed  in  all  things,  except  in  so  far  as 
it  adjudges  that  the  defendant  is  the  owner  of  those  tracts  of 
land  and  lots  which  were  sold  to  plaintiff,  July  28,  1869,  on 
executions  on  the  Herrick  judgments,  and  the  plaintiff's 
claim  of  title  thereto  is  void,  which  part  of  the  judgment  is 
hereby  reversed.  

Descbiftion  of  Propebtt  ts  Nonci  ot  Jcdicui.  Sals  is  the  subject 
of  a  note  to  Hoffman  v.  Anthony,  75  Am.  Dec.  705. 

JuDiciAii  Notice,  and  What  abb  Facts  fob:  See  the  extended  note  to 
Lanfear  ▼.  Mestier,  89  Am.  Dec.  66S-696. 


Feost's  Detroit  Lumber  Works  v.  Millers'  etc. 
Mutual  Insurance  Company. 

rS?  KlNNISOTA,   300.] 

Imsukanoe  —  C!onstbuction  of  Pouct  —  Inobeass  of  Risk. — A  policy  of 
fire  insnrance  provided  that  if  the  insured  buildings  should  be  "altered, 
added  to,  or  enlarged, "  due  notice  must  be  given  and  consent  indorsed 
on  the  policy.  A  by-law,  made  part  of  the  contract,  provided  that 
whenever  a  building  should  be  "altered,  enlarged,  or  appropriated  to 
any  other  purposes  than  those  mentioned,  or  the  risk  be  otherwise 
increased,"  without  the  consent  of  the  insurer  first  obtained,  the  policy 
«hould  be  void.  Under  these  provisions  in  the  policy,  notice  to  the 
insurer  and  consent  to  a  material  enlargement  of  the  building  are 
required,  although  the  risk  be  not  in  fact  thereby  increased.  A  written 
permission  in  such  policy  "to  make  necessary  alterations  and  repairs  " 
does  not  authorize  a  material  enlargement  of  the  building  by  an  addition 
twelve  feet  wide  and  two  hundred  feet  long. 

Id. — While  WEirrEN  Peovtsion  of  Contract  should  Pbevail  over 
one  inconsistent  with  it,  and  which  is  part  of  a  printed  form,  adopted 
for  genereil  use,  yet  only  so  far  as  it  is  apparent  that  the  parties  intended 
to  modify  or  disregard  the  printed  stipulations  will  the  latter  give  way. 

Id.  —  Parol  Evidence  that  Enlargement  or  Building  Insured  wai 
Contemplated  at  the  time  the  insurance  was  effected  is  inadmissible 
to  vary  the  terms  of  the  written  contract  of  insurance  relative  to  the 
enlargement  of  insured  buildings. 
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Id.  —  Contract  is  to  be  Construed  in  Light  of  Circumstances  undeb 
Which  It  was  Made,  and  a  contract  for  insurance,  to  run  for  a  period 
of  years,  made  upon  a  building  and  machinery,  then  known  to  be  in 
process  of  construction,  is  applicable  to  the  property  when  complete  aa 
the  parties  had  contemplated.  A  description  in  the  policy  of  the  build- 
ing insured  as  a  "saw-mill  building"  does  not  limit  the  use  of  the 
property  to  the  purposes  of  a  saw-mill. 

Action  upon  an  insurance  policy,  the  insured  property 
having  been  destroyed  by  fire.  The  material  facts  appear 
in  the  opinion.  The  verdict  was  for  the  plaintifiF,  and  the 
defendant  appealed  from  an  order  refusing  a  new  trial. 

Benton  and  Roberts,  and  M.  B.  Koon,  for  the  appellant. 
Torrance  and  Fletcher,  for  the  respondent. 

Dickinson,  J.  Our  decision  of  this  appeal  will  be  based 
principally  upon  the  construction  given  to  the  contract  of  in- 
Burance  as  respects  the  enlargement  of  the  building  insured. 
One  of  the  printed  clauses  of  the  policy  is  as  follows:  — 

^^ Repairs  and  Additions.  —  Such  ordinary  repairs  as  may 
be  necessary  to  keep  the  premises  in  good  condition  are  per- 
mitted by  this  policy;  but  if  the  buildings  hereby  insured  be 
altered,  added  to,  or  enlarged,  due  notice  must  be  given  and 
consent  indorsed  hereon." 

A  by-law  indorsed  upon  the  policy,  and  by  the  terms  of  the 
policy  made  a  part  of  the  contract,  contains  the  provision  that 
"whenever  a  building  insured  by  this  company,  or  containing 
the  property  insured,  shall  be  altered,  enlarged,  or  appropri- 
ated to  any  other  purposes  than  those  mentioned,  or  the  risk 
be  otherwise  increased,  ....  without  the  consent  of  the 
company  first  obtained  in  writing,  such  policy  shall  be  void." 

About  a  year  and  a  half  after  the  insurance,  the  building 
(which  was  until  then  about  fifty-three  feet  wide  and  two 
hundred  feet  long)  was  extended  on  one  side  so  as  to  make  it 
twelve  feet  wider  through  its  whole  length  of  two  hundred 
feet.  The  jury  found  specifically  that  this  enlargement  did 
not  increase  the  risk.  If  the  provision  first  above  recited  had 
stood  alone,  there  would  have  been  no  doubt  that  a  material 
enlargement  of  the  building,  without  the  consent  of  the  in- 
Burer,  would  have  constituted  a  violation  of  the  condition  of 
the  policy,  even  though  the  risk  might  not  have  been  in  fact 
thereby  increased.  It  was  competent  for  the  parties  by  their 
contract  to  thus  leave  it  in  the  power  of  the  insurers  to  deter- 
mine whether  in  their  judgment  the  risk  would  be  increased, 
and  whether  or  not  they  would  continue  the  insurance,  if  the 


848  Lumber  Works  v.  Insurance  Co.  [Minn. 

situation  or  condition  of  the  property  should  be  changed  by 
any  material  addition  or  enlargement.  The  contract  expli- 
citly reserving  this  right  to  the  insurers  to  exercise  their  own 
judgment  in  the  premises,  they  are  not  to  be  deprived  of  it, 
and  held  bound,  notwithstanding  the  disregard  by  the  insured 
of  the  conditions  of  the  contract,  merely  because  in  the  judg- 
ment of  a  jury  the  change  did  not  in  fact  increase  the  risk. 
The  only  doubt  as  to  the  construction  of  the  contract  grows 
out  of  the  provisions  in  the  by-law,  that  if  a  building  insured 
shall  be  "altered,  enlarged,  or  appropriated  to  any  other  pur- 
poses than  those  mentioned, or  the  rish  be  otherwise  increased" 
etc.  But  in  view  of  the  distinct,  unqualified,  and  apparently 
complete  provision  first  recited,  we  are  of  opinion  that  the 
words  in  the  by-law,  and  which  we  have  put  in  Italics,  carmot 
be  construed  so  as  to  afifect  the  plain  meaning  of  the  former 
provision.  The  two  provisions  are  consistent,  if  the  qualify- 
ing efiect  of  the  italicized  words  be  limited  to  the  immediately 
antecedent  clause,  "appropriated  to  any  other  purposes  than 
those  mentioned."  The  result  of  this  construction  is,  that  the 
policy  would  be  avoided  by  any  material  enlargement  or  alter- 
ation of  the  building  without  the  consent  of  the  insurer,  or  by 
the  appropriation  of  the  building  to  other  purposes  than  those 
mentioned,  if  the  risk  should  be  thereby  increased,  or  if  the 
risk  be  increased  otherwise  than  by  appropriating  the  prop- 
erty to  other  uses  than  those  mentioned:  Lyman  v.  State  Mut. 
Fire  Ins.  Co.,  14  Allen,  329. 

That  the  enlargement  was  a  material  one,  such  as  would 
come  within  this  stipulation  of  the  contract,  we  do  not  doubt. 
Under  the  construction  which  we  have  put  upon  the  policy, 
the  fact  that  the  risk  was  not  increased,  as  the  jury  considered, 
does  not  do  away  with  the  invalidating  efiect  of  the  disregard 
by  the  assured  of  this  condition.  There  was,  however,  writ- 
ten in  the  policy  a  permission  "  to  make  necessary  alterations 
and  repairs,"  and  it  is  claimed  that  this  was  a  necessary 
alteration.  While  the  written  provision  of  a  contract  should 
prevail  over  one  which  is  inconsistent  with  it,  and  which  is 
part  of  a  printed  form,  adopted  for  general  use,  yet  only  so  far 
as  it  is  apparent  that  the  parties  intended  to  modify  or  disre- 
garded the  printed  stipulations  will  the  latter  give  way.  We 
are  unable  to  construe  this  writing  as  wholly  inconsistent  with, 
or  as  intended  to  wholly  do  away  with,  the  requirement  ex- 
pressed in  the  printed  condition,  that  if  the  building  be  "  al- 
tered, added  to,  or  enlarged,"  notice  must  be  given  and  consent 
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indorsed.  It  is  operative  to  qualify  the  provision  respecting 
alterations  merely,  without  necessarily  affecting  that  respecting 
additions  or  enlargements.  Necessary  alterations  and  repairs 
upon  the  existing  structure,  whatever  such  "  alterations  "^ 
might  properly  include,  were  authorized;  but  not  a  material 
enlargement  of  the  whole  building,  such  as  was  made  in  this. 
case. 

There  was  evidence  directed  to  showing  that  this  enlarge- 
ment was  contemplated  by  the  assured  when  the  contract  was- 
made,  and  that  the  agent  was  advised  of  this  at  the  time;. 
The  building  was  in  process  of  construction  when  the  insur- 
ance was  effected,  and  the  contract  of  insurance  should  be 
deemed  applicable,  not  only  to  the  incomplete  structure,  but 
to  the  building  when  completed.     But,  as  we  understand  the 
evidence,  this  addition  can  hardly  be  deemed  to  have  been  a 
completion  of  the  process  of  construction,  but  an  enlargement 
of  an  already  complete  structure.     It  was  made  long  after  the- 
original  structure  was  completed,  and  involved  the  tearing: 
down  of  one  side  of  the  same  two  hundred  feet  in  length.     As  •■ 
we  understand  the  facts  sought  to  be  shown,  the  proof  was  in- 
competent, under  the  rule  which  forbids  oral  evidence  to  vary  - 
the  terms  of  a  written  contract. 

For  the  reasons  above  expressed,  we  think  that  the  verdict 
cannot  stand,  and  there  must  be  a  new  trial. 

Some  other  questions  are  involved  in  the  appeal  which  it  is 
expedient  that  we  should  pass  upon,  as  they  may  be  expected 
to  arise  again  if  there  should  be  a  retrial  of  the  cause.  With- 
out referring  particularly  to  the  evidence  of  the  agency  of 
Smith  and  Spencer,  we  will  say  that  the  evidence  is  deemed 
to  have  been  sufiBcient  to  justify  the  conclusion  that,  for  the 
purpose  of  effecting  this  insurance,  those  persons  were  the 
Agents  of  the  defendant. 

Because  parol  evidence  was  received,  and  the  question  left 
to  the  jury  as  to  whether  the  use  to  which  the  building  was 
put  was  such  as  the  parties  had  contemplated,  the  defendant 
contends  that  the  rule  was  violated  which  requires  that  the 
written  contract  only  shall  determine  the  intention  of  the  par- 
ties. Attention  is  particularly  called  to  the  term  "  saw-mill 
building,"  by  which  the  building  insured  is  designated  in  the 
policy;  also  to  the  provision  above  recited  from  the  by-law 
avoiding  the  policy  if  the  property  shall  be  "  appropriated  to 
any  other  purposes  than  those  mentioned."  The  building  was 
used  at  the  time  of  the  fire  for  the  sawing  of  lumber  from  logs, 
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and  also  as  a  box  factory,  having  in  it  proper  machinery  for 
those  purposes,  and  some  dry-kilns  for  drying  lumber  by 
eteam.  The  principle  relied  upon  by  the  appellant  is  not 
applicable.  The  contract  is  to  be  construed  in  the  light  of  the 
circumstances  under  which  it  was  made.  The  insurance  to 
run  five  years  was  effected  while  the  building  was  known  to 
be  in  the  process  of  construction  and  equipment  with  ma- 
chinery. The  plaintiff  had  another  building  near  this,  which 
was  called  the  "  factory  building."  The  policy  insured  the 
plaintiff  as  follows:  "$2,083.33  on  their  brick  composition- 
roofed  saw-mill  building;  ....  $1,666.60  on  their  machinery 
of  all  kinds,  both  fixed,  movable,  their  settings,  parts,  and  ap- 
pliances, circular,  edging,  and  butting  saws,  shafters,  gearing, 
telting,  pulleys,  hangers,  tools,  fixtures,  millwright  work, 
boilers  and  engines,  steam,  gas,  and  water  pipes,  while  con- 
tained in  said  mill  building;  $1,041.27  on  lumber  contained 
in  said  mill-yard,  andon  dock  attached  to  said  mill  premises; 
$280.80  on  lumber  in  process  contained  in  said  mill  building." 
In  the  light  of  the  circumstances  to  which  we  have  referred, 
which  were  known  to  the  plaintifi",  and  to  the  agent  at  least 
of  the  defendant,  it  is  diflBcult  to  read  the  policy  as  specify- 
ing the  purposes  for  which  the  property  was  to  be  used.  The 
plainer  purpose  and  effect  of  the  term  "saw-mill  building" 
'Was  to  describe  and  distinguish  the  property  insured,  not  to 
'declare  the  purposes  for  which  only  the  mill  should  be  used: 
Everett  v.  Continental  Ins.  Co.,  21  Minn.  76.  This  term  of  de- 
scription occurs  only  in  that  part  of  the  policy  employed  to 
designate  the  property  insured,  and  the  amount  of  insurance 
upon  it.  It  is  used  in  the  application  only  in  the  same  con- 
nection. It  would  seem,  too,  from  the  policy  itself,  that  it  was 
contemplated  that  the  mill  would  be  used  for  other  purposes 
than  the  sawing  of  logs  into  lumber,  and  that  lumber  was  to 
be  then  subjected  to  some  other  process  of  manufacture;  for  a 
part  of  the  insurance  was  specifically  on  "lumber  in  process." 
The  printed  clause  in  the  by-laws  was  therefore  inapplicable 
to  limit  the  use  of  the  property  to  the  purposes  of  a  saw-mill, 
for  the  reason  that  the  uses  to  which  it  was  or  was  to  be  ap- 
propriated were  not  "mentioned."  There  was  therefore  no 
-error  in  this  particular  of  which  the  defendant  can  complain. 
It  follows,  too,  that  it  was  immaterial  whether  an  increased 
•danger  arose  from  the  dry-kilns,  if  they  were  a  part  of  the 
original  construction  in  accordance  with  the  contemplation  of 
the  parties. 
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For  the  reason  stated  in  the  first  part  of  this  opinion  the 
order  refusing  a  new  trial  is  reversed. 


Insurbd  is  Bound  to  Disclose  Alteration  or  Change  in  Insured 
Property  after  issaance  of  policy,  if  he  would  have  been  bonnd  to  disclose 
Buch  a  condition  of  the  property  at  the  time  of  making  the  application:  Cal- 
vert V.  Hamilton  M.  I.  Co.,  79  Am.  Dec.  744. 

Contract  is  to  be  Construed  in  Lioht  ov  Subboundino  CmcxTiiSTANOBS: 
See  Smith  t.  Kerr,  2  Am.  St.  Rep.  362. 


Wilson  v.  Winona  and  St.  Peter  R  R  Co. 

[87  MINNESOTA,   S26.J 

Master  and  Servant — Risks  Incident  to  Employment.  —  Employee  of 
railroad  company,  who  had  the  management  of  the  business  at  the  com- 
pany's yard,  including  the  switching  and  making  up  of  trains,  and  who 
was  familiar  with  the  situation  of  the  tracks  in  the  yard,  and  knew  that 
a  certain  frog  was  left  in  a  condition  unsafe  and  dangerous  to  persons 
switching  cars,  must  be  held  to  have  taken  upon  himself  the  risks  inci- 
dent to  the  situation  of  the  track,  from  which  he  was  not  relieved  by  a 
conditional  promise  by  a  section  foreman  to  improve  the  track  at  that 
point  "  if  he  got  time  some  Saturday  afternoon."  The  company  was  not 
bound  by  such  promise,  and  there  was  no  reasonable  connection  between 
it  and  the  employee's  continuance  in  the  business. 

Appeal  by  the  defendant  from  an  order  granting  a  new 
trial,  the  action  having  been  dismissed  when  the  plaintiff 
rested. 

Wilson  and  Powers,  for  the  appellant. 

Daniel  Buck,  and  Pfau  and  Freeman,  for  the  respondent. 

Vanderburgh,  J.  The  plaintiff,  widow  of  James  Wilson, 
deceased,  and  administratrix  of  his  estate,  brings  this  action 
to  recover  damages  for  injuries  resulting  in  his  death,  and  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant. 
In  the  yard  of  the  company  at  Mankato,  it  is  alleged  that  a 
certain  frog  connecting  the  main  track  with  a  switch-track 
was  left  in  an  unsafe  and  unprotected  condition,  and  that  the 
road-bed  was  improperly  constructed  at  that  point,  in  that  an 
open  space  was  left  under  the  rail,  so  that  the  deceased,  while 
engaged  in  the  business  of  the  company,  accidentally  caught 
his  foot  in  or  under  the  frog,  and  was  run  over  and  killed  by 
the  cars.  This  yard  is  connected  with  the  main  line  of  the 
company  by  a  spur-track  about  three  miles  long,  and  it  appears 
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that  the  deceased  was  conductor  on  this  short  line,  and  had 
the  management  of  the  business  at  the  yard,  including  the 
switching  and  making  up  of  trains.  He  had  been  so  engaged 
for  about  three  years,  and  was  familiar  with  the  character 
and  situation  of  the  tracks  in  the  yard,  including  the  frog  and 
track  in  question. 

The  evidence  shows  that  the  track  at  this  point  was  con- 
structed in  the  same  manner,  and  left  in  the  same  condition, 
as  at  other  frogs  in  the  yard.  It  was  put  in  and  con- 
structed in  September,  1880,  and  the  accident  occurred  on  the 
22d  of  June,  1881;  and  it  appears  that  the  deceased  knew  the 
risks  and  dangers  connected  with  the  use  of  the  track  at  this 
point  to  persons  engaged  in  switching  while  coupling  and  un- 
coupling cars.  The  deceased,  at  the  time  he  was  injured,  was 
attempting  to  uncouple  cars  while  in  motion.  He  was,  at  the 
same  time,  giving  directions  or  signals  to  the  engineer,  who, 
with  the  brakeman  then  stationed  on  the  cars  sought  to  be 
separated,  was  subject  to  his  control,  and  while  he  was  so  oc- 
cupied and  walking  between  the  rails  the  accident  occurred. 
It  appears,  we  think,  that  the  cars  could  have  been  safely  un- 
coupled by  causing  the  brakeman  to  bring  the  rear  cars  to  a 
stop,  and  thus  save  the  risk. 

1.  Conceding  that  the  questions  of  the  negligence  of  the  com- 
pany in  constructing  the  track,  and  of  the  contributory  neg- 
ligence of  the  deceased  in  attempting  to  uncouple  cars  while  in 
motion,  and  occupied  in  giving  directions  to  his  subordinates, 
were  for  the  jury,  still  we  think  there  is  no  doubt  that  it  must 
be  held  that  he  took  upon  himself  the  risks  incident  to  the 
situation  of  the  track,  upon  the  undisputed  facts  of  the  case, 
unless  it  is  made  to  appear  that  he  was  relieved  therefrom  by 
the  acts  or  promises  of  the  company:  Anderson  v.  Morrison,  22 
Minn.  274;  Hughes  v.  Winona  etc.  R.  R.  Co.,  27  Id.  137;  Craver 
V.  Christian,  36  Id.  413;  Sherman  v.  Chicago  etc.  Ry  Co.,  34 
Id.  259;  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396. 

2.  It  is,  however,  claimed  that,  before  the  accident,  he  noti- 
fied the  section  foreman,  who  had  charge  of  the  repairs  of  the 
track  upon  that  part  of  the  road,  of  the  defect  in  the  track  or 
road-bed  at  this  particular  place,  and  that  the  latter  promised 
to  remedy  it,  and  that,  in  continuing  in  defendant's  employ 
thereafter,  he  must  be  deemed  to  have  relied  upon  the  promise, 
and  to  be  relieved  of  any  responsibility  arising  from  such 
risks.  The  determination  of  this  question  must  rest  entirely 
upon  the  construction  to  be  given  to  the  evidence  of  the  wit- 


July,  1887.]     Wilson  v.  Winona  etc.  R.  R.  Co.  533 

ness  Madden,  the  section  foreman  referred  to,  who  was  the 
only  witness  who  testified  on  the  subject.  It  appears  from  his 
evidence  that  he  was  subordinate  to  the  road-master,  and  sub- 
ject to  the  orders  of  the  latter,  and  that  his  regular  and  ordi- 
nary work  was  to  see  that  the  track  was  kept  in  repair  or 
''good  shape,  and  safe  for  trains  to  pass  over."  He  had  noth- 
ing to  do  with  new  work  or  changes  in  the  construction  of 
work  already  completed,  except  as  ordered  by  his  superior. 
The  frog  and  side-track  were  constructed  by  him  under  the 
orders  of  the  road-master,  leaving  a  space  of  from  one  to  two 
inches  under  the  rail  for  the  water  to  escape.  No  changes 
were  made  in  it  until  the  accident  happened.  The  work  was 
done  in  the  usual  way,  and  he  received  no  instructions  to 
modify  it.  The  evidence  shows  that,  if  the  earth  had  washed 
out,  it  would  have  been  his  duty  to  have  restored  it  to  its  nor- 
mal condition  by  repairs.  It  is  not  shown,  however,  that  it 
was  within  the  scope  of  his  duty  to  fill  or  "plug"  the  space  in 
question,  as  the  deceased  desired,  without  orders,  nor  was  his 
promise  in  itself  BuflBcient  to  bind  the  company. 

Madden  was  not  subject  to  the  orders  of  the  deceased.  The 
first  time  the  latter  spoke  to  him  about  it  was  more  than  a 
month  before  the  accident,  when  Mad  den's  reply  was:  "  I  told 
him  I  had  no  orders."  "He  spoke  to  me  to  plug  it.  I  told 
him  I  had  no  orders  to  fill  it,  and  I  could  not  do  it  without 
orders."  And  about  two  weeks  before  the  injury,  he  says  de- 
ceased again  addressed  him  on  the  subject.  "  He  said  that 
was  where  he  done  all  his  switching.  It  was  not  very  nice. 
It  was  not  very  safe,  and  he  would  like  to  have  the  rails  filled 
in  between."  "I  told  him  that  if  I  got  time  I  would  fix  it 
some  Saturday  in  the  afternoon.  This  is  the  answer  I  made 
him."  There  is  no  other  evidence  on  the  subject.  We  think 
it  presented  no  question  for  the  jury.  The  deceased  had  had 
long  experience  in  the  railroad  service  in  various  capacities. 
He  was  clearly  aware  of  the  dangerous  nature  of  this  frog  to 
those  engaged  in  switching.  The  promise  was  made  by  a 
Bubordinate  subject  to  the  orders  of  a  superior,  as  he  was  dis- 
tinctly informed,  and  indefinite  and  contingent  in  its  charac- 
ter. He  was  not  warranted  in  relying  upon  it,  particularly  as 
he  had  control  of  the  movements  of  the  cars,  and  by  the  aid 
of  the  brakeman,  could  have  accomplished  the  desired  result 
without  risk:  Marquette  etc.  R.  E.  Co.  v.  Spear,  44  Mich.  169; 
38  Am.  Rep.  242.  We  fail  to  see  any  reasonable  connection 
between  the  promise  of  Madden  and  Wilson's  continuance  in 
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the  business:  Sweeney  v.  Berlin  etc.  Co..,  101  N.  Y.  620,  625;  54 
Am.  Rep.  722. 

As  there  is  no  conflict  in  the  evidence  npon  any  material 
point  in  the  case,  and  its  interpretation  is  not  doubtful,  a  dis- 
missal in  the  nature  of  a  nonsuit  was  proper. 

Order  reversed.  

Servakt  Assumes  Ordhiary  Rises  lKcn>Eirr  to  the  Emflothekt: 
Leujia  v.  Sei/ert,  2  Am.  St.  Rep.  638;  and  see  WaoHlla  v.  Duluth  Lumber  Co., 
ante,  p.  832. 

Master's  Promise  to  Repair  Defect,  to  Justify  Servant's  Continu- 
ASCZ.  in  employment,  mnst  be  definite,  and  to  be  exercised  within  a  reason- 
able time:  See  IndianapoUs  etc.  R'y  Co.  v.  Waiaonf  ante,  p.  678,  and  note; 
Atchtatm  acR.R,Co.  v.  Sadler,  ante,  p.  729. 
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Eis  Judicata.  — Fobmsb  Adjudication  on  Questiok  of  Right  to  Cus- 
tody OF  Infant  Child,  brought  up  on  habeas  corpus,  ta&y  be  pleaded 
as  res  judicata,  and  is  conclasive  upon  the  same  parties,  upon  the  same 
state  of  facts.  Such  a  case  is  really  one  of  priyate  parties  contesting 
private  rights,  under  the  form  of  proceedings  on  habeas  corpus,  and  is 
distinguishable  from  one  in  which  the  writ  is  sued  out  on  behalf  of  a 
person  unlawfully  restrained  of  his  liberty. 

Habeas  cobpub  to  obtain  the  custody  of  an  infant.  The 
return  to  the  writ  set  out  former  proceedings  by  habeas  corpuSf 
instituted  by  the  relator  in  this  suit,  in  which  were  sought  to 
be  determined  the  questions  here  raised. 

Henry  J.  Gjertsen  and  A.  Danford,  for  the  relators. 

R.  A.  and  F.  C.  Irxoin^  and  H.  J.  Peck,  for  the  respondents. 

Mitchell,  J.  In  In  re  Snell,  31  Minn.  110,  this  court  held 
that  a  decision,  under  one  writ  of  habeas  corpxis,  refusing  to 
discharge  a  prisoner,  is  not  a  bar  to  the  issuing  of  another 
writ,  based  upon  the  same  state  of  facts,  nor  to  a  hearing  and 
discharge  thereon.  While  there  is  room  for  a  difference  of 
opinion,  and  in  fact  a  conflict  of  decisions,  upon  this  ques- 
tion, yet,  in  view  of  the  origin,  history,  and  purposes  of  this 
writ  as  a  "writ  of  liberty,"  we  adopted  this  rule  in  this  class 
of  cases  in  which  the  liberty  of  the  citizen  is  the  question 
directly  involved.  But  such  cases  are  clearly  distinguishable, 
we  think,  both  upon  principle  and  authority,  from  those  in 
which  the  writ  is  sued  out  merely  for  the  purpose  of  deter- 
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mining  which  of  two  parties  is  entitled  to  the  custody  of  an 
infant  child.  In  the  latter,  the  question  is  not  really  whether 
the  infant  is  restrained  of  its  liberty,  but  who  is  entitled  to 
its  custody?  It  is  true  that  the  charge  is,  that  the  child  i& 
unlawfully  restrained,  etc.;  but  the  gist  of  this  charge  is  not 
that  the  child  is  unlawfully  deprived  of  its  liberty,  but  that 
such  restraint  is  in  prejudice  of  the  right  of  the  relators  to 
its  custody.  The  case  is  really  one  of  private  parties  con- 
testing private  rights,  under  the  form  of  proceedings  on 
habeas  corpus. 

In  our  judgment,  in  such  cases,  both  principle  and  consid- 
erations of  public  policy  require  the  application  of  the  doc- 
trine of  estoppel  to  judicial  proceedings.  We  therefore  hold 
that  a  former  adjudication  on  the  question  of  the  right  to  the 
custody  of  an  infant  child,  brought  up  on  habeas  corpus,  may 
be  pleaded  as  res  judicata,  and  is  conclusive  upon  the  same 
parties,  upon  the  same  state  of  facts:  Mercein  v.  People,  25 
Wend.  64;  35  Am.  Dec.  653;  People  v.  Brady,  56  N.  Y.  182; 
Freeman  on  Judgments,  sec.  324;  Church  on  Habeas  Corpus, 
sec.  387.  In  this  case,  the  former  adjudication  pleaded  in  the 
return  to  the  writ  is  admitted  in  the  answer;  and  no  new 
facts  are  alleged  as  having  since  occurred  which  alter  in  any 
material  respect  the  rights  of  either  party  to  the  custody  of 
the  child.  The  parties  are,  in  effect,  the  same;  for  although 
the  alleged  mother  of  the  child  was  the  sole  relator  in  the 
former  proceedings,  while  her  husband  (who  is  not  the  father 
of  the  child)  now  joins  with  her  as  relator,  yet  he  can  have 
no  rights  in  the  matter  independently  of  his  wife.  If  he  has 
any  rights,  they  must  be  wholly  derived  from  and  dependent 
upon  those  of  his  wife. 

The  motion  of  the  respondent  to  discharge  the  writ  is  there- 
fore granted.  

Whin  JxTDGUzirr  hat  be  Pleaded  as  Res  Adjttdioata:  See  the  ex- 
tended  note  to  Lea  v.  Lea,  96  Am.  Dec.  776-783;  Harmm  v.  Auditor  qfPidh 
lie  Accounts,  ante,  p.  502. 

Obdeb  Awarding  Custody  op  Child  on  Habeas  Corpus,  how  far  con- 
sidered res  adjudicata:  See  note  to  State  v.  Smith,  20  Am.  Dec.  336. 

Habeas  Coepus  by  Paeent  to  Obtain  Cttstodt  op  Child:  See  the  note 
to  ^roofe  V.  Logan,  2  Am.  St.  Rep.  183-187. 
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Feanklin  V.  Winona  and  St.  Peter  R  R.  Co. 

[37  Minnesota,  409.  J 

Hailboad  Companies. — It  is  Dptt  of  Raileoad  Company  to  Cover 
Briboes  and  Ctjlvekts  on  the  line  of  its  road  within  its  yards,  and 
within  a  reasonable  distance  of  switches,  wherever,  in  the  proper  per- 
formance of  their  duties,  it  would  naturally  and  reasonably  be  antici- 
pated that  brakemen  would  be  apt  to  go  in  making  couplings. 

Master  ani>  Servant.  —  If  Negligence  of  Master  Combines  with 
Negligence  of  Fellow-servant,  and  the  two  contribute  to  the  injury 
of  another  servant,  himself  free  from  negligence,  the  master  is  liable. 

Question  for  Jury.  —  Whether,  under  the  facta  of  the  particular  case,  it 
was  the  duty  of  the  railroad  company,  in  the  exercise  of  ordinary  care, 
to  cover  a  certain  culvert,  was  a  question  properly  submitted  to  the 
jury. 

Appeal  by  the  defendant  from  an  order  denying  a  new 
ixial.     The  facts  appear  in  the  opinion. 

Gordon  E.  Cole,  for  the  appellant. 

George  B.  EdgertoUj  and  Kellogg  and  Eaton,  for  the  respond- 
ent. 

Mitchell,  J.  The  negligence  charged  against  the  defend- 
ant was  leaving  open  and  uncovered  the  spaces  between  the 
ties  over  a  culvert,  into  which  deceased,  a  brakeman  on  de- 
fendant's road,  fell  while  making  a  coupling,  and  received 
injuries  of  which  he  died.  The  errors  assigned  and  urged 
upon  the  argument  may  all  be  summed  up  in  one,  viz.,  that 
the  evidence  does  not  sustain  the  verdict,  for  the  reasons, — 
1.  That  no  negligence  on  part  of  defendant  was  proved;  2. 
That  it  appears  that  the  negligence  of  the  deceased  contributed 
•to  the  injury  complained  of;  but  if  not,  3.  That  it  was  caused 
"by  the  negligence  of  his  fellow-servants  who  were  engaged 
■with  him  in  operating  the  train. 

The  whole  case,  in  our  opinion,  turns  upon  the  first  of  these 
three  propositions,  which  is  the  only  one  about  which  we  have 
h&d  any  doubt.  It  appears  from  the  evidence  that  from  the 
station  of  St.  Charles  eastward,  on  defendant's  road,  there  is 
■&  steep  up-grade,  over  which  it  is  often  difficult  or  impossible 
"to  draw  heavy  freight  trains  without  dividing  them,  or  what 
is  called  "doubling-up."  From  the  top  of  this  up-grade  there 
is,  going  east,  a  sharp  down-grade  of  about  sixty  feet  to  the 
mile  for  a  considerable  distance.  To  get  freight  trains  going 
«ast  from  St.  Charles  over  this  up-grade  by  this  "doubling- 
up"  process,  a  spur  siding  was  put  in,  the  easterly  end  of  which 
•connected  with  the  main  track  a  short  distance  east  of  the  top 
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of  the  hill.  This  point  of  junction  was  of  course  on  the  down- 
grade of  the  main  track  already  referred  to.  The  manner  ir. 
which  this  "doubling-up"  had  been  uniformly  done  was  to 
divide  the  train  at  St.  Charles,  and  take  the  front  part  up  over 
the  hill  and  back  it  on  to  the  spur  siding,  leave  it  there,  and 
return  with  the  engine  to  St.  Charles,  and  bring  up  the  rear 
part  of  the  train  over  the  hill  until  within  a  short  distance  of 
the  east  end  of  the  spur,  and  leave  it  standing  there  in  charge 
of  the  rear  brakeman,  while  the  engine  would  cut  loose,  run 
ahead  and  back  in  on  the  spur,  and  bring  out  the  front  part 
of  the  train  upon  the  main  track,  when  the  rear  part  would 
be  let  down  to  it,  and  the  coupling  made  by  the  head  brake- 
man,  who  leaves  his  station  and  descends  to  the  ground  for 
that  purpose.  The  evidence  also  shows  that  when  in  these 
operations  the  front  part  of  the  train  is  pulled  out  from  the 
spur  on  to  the  main  track,  it  "usually"  runs  down,  before 
coming  to  a  stop,  so  that  the  hind  end  of  it  would  be  from  two 
to  six  car-lengths  (a  car-length  is  about  thirty-two  feet)  from 
the  east  end  of  the  spur,  and  is  liable  sometimes  to  go  still 
farther,  depending  on  the  condition  of  the  rails  and  brakes, 
as  the  brakes  may  not  hold  the  cars  well,  and  they  may  get 
a  "big  start"  on  this  down-grade.  There  is  no  direct  evi- 
dence tending  to  show  whether  or  not  it  is  necessary  or  good 
management  to  let  the  front  part  of  the  train  down  so  far 
from  the  switch  before  bringing  it  to  a  stop.  The  evidence 
also  tends  to  show  that  when  the  rear  part  is  letdown  upon  the 
front  part,  it  usually  shoves  the  latter  forward  "one  or  more 
car-lengths."  It  also  appears  that  it  is  not  infrequent  for  the 
brakeman  to  fail  to  make  the  coupling  on  the  first  attempt,  in 
which  case  it  is  necessary  for  the  engineer  to  "slack  ahead," 
and  for  the  rear  brakeman  again  to  let  down  the  rear  part  of 
the  train,  when  the  head  brakeman  would  again  attempt  to 
make  the  coupling.  The  evidence  shows  that  this  mode  of 
making  a  coupling  is  hazardous,  and  that  it  would  be  much 
eafer  to  make  it  by  backing  the  front  part  of  the  train  to  the 
rear  part;  but  that  with  heavy  trains  it  was  often  difficult 
and  even  impossible  to  back  up  so  steep  a  grade,  and  that  the 
couplings  had  always  been  made  at  this  place  in  the  way  first 
described,  and  that  the  company  had  never  issued  any  rules 
upon  the  subject. 

About  305  feet  east  of  the  east  end  of  the  spur-track  was 
the  uncovered  or  open  culvert  already  referred  to.  Two  of  the 
freight  conductors  of  defendant  testified   that  there  is  no 
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occasion  or  necessity  for  getting  down  as  far  as  the  culvert  in 
coupling  the  train  after  doubling  the  hill.  This  is  not  contra- 
dicted by  any  direct  or  positive  evidence,  but  the  witnesses 
gave  no  reason  for  their  opinion,  except  the  fact  that  they 
had  doubled  the  hill  a  great  many  times,  and  never  got  down 
as  far  as  the  culvert,  except  on  one  occasion,  when  both 
brakemen  got  off  the  train  without  the  knowledge  of  the  con- 
ductor, and  it  "got  away  from  them." 

On  the  occasion  when  the  deceased  was  killed,  he  was 
employed  as  head  brakeman  upon  a  freight  train  which 
was  being  doubled  over  this  hill  in  the  manner  already 
described.  The  rear  part  had  been  left  standing  on  the  main 
track,  with  its  front  end  within  sixty  feet  of  the  west  end  of 
the  spur,  and  then  the  front  part  brought  out  from  the  spur 
onto  the  main  track,  and  stopped  with  the  rear  end  about  two 
car-lengths  below  the  switch,  when  the  rear  part  of  the  train 
was  let  down  slowly  to  it,  the  deceased  being  on  the  ground 
for  the  purpose  of  making  the  coupling.  The  front  part  of 
the  train  was  held  merely  by  the  steam  in  the  engine,  and 
there  is  no  direct  evidence  as  to  whether  this  was  or  was  not 
proper  railroading.  When  the  two  parts  of  the  train  came 
together,  the  deceased  attempted  to  make  the  coupling,  but 
failed.  The  shock  brought  the  hind  end  of  the  front  part  of 
the  train  within  about  two  or  three  car-lengths  of  the  culvert. 
The  deceased  then  signaled  the  engineer  to  slack  ahead, 
which  was  done;  and  when  the  rear  part  was  again  let  down, 
be  stepped  up  and  made  the  coupling,  and  while  doing  so  took 
a  step  or  two  forward,  and  fell  into  the  open  culvert,  was  run 
over  by  the  cars,  and  received  the  injuries  of  which  he  died. 

The  question  is,  whether  reasonable  care  and  prudence  re- 
quired the  defendant  to  cover  this  culvert.  In  determining 
the  question,  we  must  assume  as  true  every  fact  favorable  to 
the  plaintifif  which  the  jury  might  fairly  have  found  from  the 
evidence;  and  if  from  these  facts  different  minds  might  rea- 
sonably draw  different  conclusions  as  to  defendant's  negli- 
gence, that  question  would  be  one  for  the  jury,  and  this  court 
would  not  say  that  their  verdict  was  not  sustained  by  the 
evidence. 

The  general  rule  governing  the  duty  of  the  defendant  in  the 
premises  cannot  perhaps  be  better  stated  than  by  adopting 
the  language  of  one  of  the  witnesses,  viz.:  "To  cover  bridges 
and  culverts  on  the  line  of  their  road  within  the  yards,  and 
within  a  reasonable  distance  of  switches,  wherever  brakemen 
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would  be  apt  to  go  iu  switching  and  coupling  cars."  This 
is  custom  as  well  as  duty,  for  the  reason  that  an  uncovered 
culvert  would  be  a  sure  death-trap  to  brakemen  while  engaged 
in  such  work.  By  reason  of  some  unforeseen  accident  or 
extraordinary  occurrence,  a  coupling  might  in  some  instances 
have  to  be  made  at  any  place  on  the  line  of  the  road  far  dis- 
tant from  any  yard  or  switch.  But  the  company  is  not  bound 
to  anticipate  any  such  unusual  occurrence.  Neither  is  it 
bound  to  take  steps  to  guard  its  employees  against  the  con- 
sequence of  their  own  negligence.  But  wherever  in  the  proper 
performance  of  their  duties  it  would  naturally  and  reasonably 
be  anticipated  that  they  would  be  apt  to  have  to  make  these 
couplings,  it  is  the  duty  of  the  company  to  cover  its  culverts 
and  bridges. 

The  defendant  contends  that  this  mode  of  making  couplings 
by  letting  the  rear  part  of  a  train  down  upon  the  front  part  is 
dangerous,  improper,  and  negligent,  and  that  they  should 
have  been  made  by  backing  the  front  part  up  to  the  rear  por- 
tion, and  that  the  company  was  not  bound  to  anticipate  that 
the  train-men  would  adopt  so  dangerous  and  negligent  a  prac- 
tice. It  is  true  that  the  evidence  does  show  that  this  mode  of 
making  a  coupling  is  attended  with  great  danger,  and  that 
this  particular  train,  not  being  a  very  heavy  one,  could  have 
been  coupled  in  the  method  suggested.  But  inasmuch  as  in 
case  of  many  trains  this  could  not  be  done,  the  defendant,  by 
placing  this  spur  at  this  place  for  the  purpose  stated,  must  be 
deemed  to  have  not  only  authorized,  but  impliedly  ordered, 
couplings  to  be  made  in  the  way  universally  practiced,  and 
therefore  bound  to  adopt  proper  safeguards  for  its  employees 
with  reference  to  such  practice.  If  we  were  to  indulge  in 
surmises  outside  the  evidence,  we  might  conjecture  that  it 
might  be  bad  railroading  on  the  part  of  the  train-men  to  per- 
mit the  front  part  of  a  train,  when  brought  out  from  the  spur, 
to  run  six  or  more  car-lengths  from  the  switch  before  bringing 
it  to  a  stop,  or  to  leave  it  without  brakes,  to  be  held  merely  by 
the  steam  in  the  engine,  so  that  the  concussion  with  the  rear 
portion  of  the  train  would  shove  it  several  car-lengths  farther 
forward.  But  the  evidence  is,  that  this  usually  occurred,  and 
there  is  at  least  no  direct  or  positive  evidence  that  this  was  the 
result  of  bad  management. 

Taking  into  consideration  these  facts,  and  keeping  also  in 
mind  the  total  distance  from  the  switch  to  the  culvert,  that 
this  was  a  steep  down-grade,  and  that  in  handling  freight 
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trains,  which  are,  as  compared  with  passenger  trains,  heavy 
and  somewhat  unwieldy,  being  controlled  by  hand-brakes, 
train-men  cannot  be  expected  to  calculate  distances  very  accu- 
rately in  moving  them;  and  the  further  fact  that  frequently  a 
brakeman  would  fail  to  make  the  coupling  on  the  first  attempt, 
when  a  second  one  would  have  to  be  made  still  farther  down, 
— we  think  that  the  evidence  in  this  case  presented  such  a 
variety  of  somewhat  peculiar  circumstances  that  the  jury 
might  fairly  find  that  it  should  have  been  reasonably  antici- 
pated that  couplings  would  be  liable  to  be  made  as  far  down 
as  this  culvert,  and  therefore  that  the  railway  company,  in  the 
exercise  of  ordinary  care  to  protect  its  brakemen  from  danger, 
should  have  covered  it.  This  view  of  the  evidence  is  strength- 
ened by  the  demonstrated  fact  that  in  this  case  the  coupling 
was  made  at  or  near  the  culvert  without  the  intervention  of 
any  unusual  or  extraordinary  cause.  We  are  therefore  of 
opinion  that  the  question  of  defendant's  negligence  was  a  ques- 
tion for  the  jury,  and  that  we  cannot  say  that  their  verdict  i8 
not  supported  by  the  evidence. 

The  defendant,  however,  contends  that  the  evidence  conclu- 
sively shows  that  deceased's  own  negligence  contributed  to  the 
injury.  Apide  from  the  mode  of  making  the  coupling  (which 
we  have  already  disposed  of),  this  contention  is  based  solely 
upon  the  hypothesis  that  deceased  either  knew,  or  in  the  ex- 
ercise of  ordinary  care  ought  to  have  known,  of  the  existence 
and  location  of  the  culvert.  There  is  ample  evidence  to  show 
that  he  did  not  in  fact  know  of  it,  and  whether  he  ought  to 
have  known  of  it  was,  under  the  evidence,  a  question  for  the 
jury.  He  had  been  on  the  road  only  about  a  month.  Unless 
something  special  had  occurred  to  call  his  attention  to  it,  he 
would  not  necessarily  have  occasion  or  opportunity  to  observe 
the  culvert  while  merely  passing  over  the  road  on  his  train. 
The  evidence  shows  that  sometimes  a  conductor  would  not 
have  occasion  for  a  month  at  a  time  to  double  up  his  train 
over  this  grade.  There  is  no  evidence  that  the  train  on  which 
deceased  was  was  ever  doubled  up  there,  except  what  is  im- 
plied in  the  somewhat  vague  and  indefinite  testimony  of  the 
conductor  Aldrich.  And  even  if  it  had,  deceased's  attention 
might  not  have  been  called  to  the  culvert,  unless  he  had  occa- 
sion to  go  down  to  it  in  making  a  coupling.  The  fact  that  he 
did  not  observe  it  or  look  out  for  it  on  the  occasion  on  which 
he  was  killed,  when  his  attention  was  necessarily  intently 
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occupied  in  making  the  coupling,  was  certainly  no  conclusive 
evidence  of  negligence. 

The  further  contention  is  made,  that  even  if  deceased  wa» 
not  chargeable  with  negligence,  yet  it  conclusively  appears 
that  the  conductor  and  engineer  of  the  train  well  knew  of  the 
location  of  the  culvert,  and  therefore  their  attempt  to  have 
the  coupling  made  at  that  place  was  gross  negligence,  and 
this  being  the  negligence  of  the  fellow-servants  of  deceased, 
defendant  is  not  liable.  A  suflBcient  answer  to  this  is,  that 
conceding  that  the  negligence  of  the  other  train-men  in  this 
respect  contributed  to  the  injury,  yet  if  the  defendant  was 
negligent  in  not  covering  this  culvert  (of  which  fact  the  ver- 
dict is  conclusive),  and  this  negligence  proximately  contrib- 
uted to  the  injury,  the  defendant  is  liable.  It  is  well  settled 
that  if  the  negligence  of  the  master  combines  with  the  negli- 
gence of  a  fellow-servant,  and  the  two  contribute  to  the  injury 
of  another  servant,  himself  free  from  negligence,  the  master 
is  liable:  Cayzer  v.  Taylor,  10  Gray,  274;  69  Am.  Dec.  317; 
Booth  V.  Boston  and  Albany  R.  R  Co.,  73  N.  Y.  38;  29  Am. 
Rep.  97;  Paulmier  v.  Erie  R.  R.  Co.,  34  N.  J.  L.  151;  Crutch- 
field  V.  Richmond  etc.  R.  R.  Co.,  76  N.  C.  320. 

Order  affirmed.  

Master  is  Bound  to  Fubnish  Sisryast  with  Rsasonablt  Satb  Placb 
IN  Which  to  Work:  Lewis  v.  Seifert,  2  Am.  St.  Rep.  631,  and  note;  Smith 
V.  Peninsular  Car  WorlcSt  1  Id.  542. 

Ip  Neoligbncb  of  Master  Combines  with  That  o»  Pkllow-sirvant 
in  producing  injury,  the  master  is  liable  to  a  servant  who  ia  himself  free  from 
negligence:  Faren  v.  Sellers,  4  Am.  St.  Rep.  256. 

Whether  Servant  was  Acting  in  the  Line  ov  his  Duty  at  the  time 
of  injury,  so  as  to  impose  on  the  master  the  duty  of  protecting  him,  is  a 
question  for  the  jury:  See  St.  Louis  etc.  R'y  v.  Bendrieks,  8  Am.  St.  Rep.  220. 
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Highways.  —  Public  Acquires  in  Street  only  Right  ov  Way,  with  the 
powers  and  privileges  incident  thereto;  and  subject  to  this  right,  the  soil 
and  mineral  belong  to  the  owner  of  the  fee.  The  public  easement  justi- 
fies only  the  taking  of  material  which  the  process  of  the  construction  or 
repair  of  the  street  requires. 

Municipal  Corporation.  —  When,  Acting  within  its  General  Powers, 
a  city  makes  a  contract  for  the  grading  of  a  street,  in  which  it  is  pro- 
vided that  the  contractors,  in  consideration  of  doing  the  work,  are  to  re- 
ceive and  appropriate  to  their  own  use  all  the  stone  in  that  part  of  the 
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street,  «nd  in  piirsnance  of  the  contract  they  proceed  to  take  out  and 
dispose  of  the  stone,  they  are  the  agents  of  the  city  in  the  premises,  and 
the  city  is  responsible  for  their  acts. 
Highways.  —  Established  Peesumption  of  Law  is,  that  the  owner  of 
land  abutting  on  a  street  owns  also  the  fee  in  the  street. 

Action  to  recover  the  value  of  stone  removed  from  a  city 
street.  The  plaintiff  owned  the  land  abutting  upon  that  part 
of  the  street  from  which  the  stone  was  taken,  and  the  stone 
was  taken  by  contractors  engaged  in  grading  the  street,  under 
a  contract  with  the  city. 

Merrick  and  Merrick,  for  the  appellant. 

Seagrave  Smith,  for  the  respondent. 

Mitchell,  J.  It  clearly  appeared  from  the  evidence  intro- 
duced by  plaintiff  that  the  city  of  Minneapolis  had  no  right  to 
take  these  stones.  It  was  not  necessary  to  remove  them  for 
the  purpose  of  grading  or  improving  the  street,  as  they  were 
below  the  grade  line.  The  public  acquires  in  a  street  only  a 
right  of  way,  with  the  powers  and  privileges  incident  thereto. 
Subject  to  this  right,  the  soil  and  mineral  in  a  street  belong  to 
the  owner  of  the  fee,  the  same  as  if  no  street  had  been  laid 
out.  When  the  surface  of  the  land  is  above  grade  line,  so 
that  in  order  to  grade  and  improve  the  street  it  is  necessary 
to  remove  superincumbent  materials,  this  may  be  done,  and 
probably  such  material  may  be  used,  if  necessary,  in  improv- 
ing other  parts  of  the  street;  but  the  public  easement  justifies 
only  the  taking  of  material  which  the  process  of  the  construc- 
tion or  repair  of  the  street  requires:  Althen  v.  Kelly,  32  Minn. 
280;  Robert  v.  Sadler,  104  N.  Y.  229;  58  Am.  Rep.  498. 

The  evidence  also  shows,  or  tends  to  show,  that  the  city,  act- 
ing within  its  general  powers,  made  a  contract  with  certain 
parties  to  grade  the  street,  in  which,  among  other  things,  it 
was  provided  that,  in  consideration  of  their  grading  the  street, 
the  contractors  were  to  receive  and  be  permitted  to  quarry, 
take  away,  sell,  or  use  as  their  own,  all  the  rock  in  this  part 
of  the  street,  and  that,  in  pursuance  of  and  under  this  con- 
tract they  took  out  and  disposed  of  the  stone  in  question. 
Under  these  facts,  the  contractors  were  the  agents  of  the  city 
in  the  premises,  and  the  city  responsible  for  their  acts:  SetoaU 
y.  City  of  St.  Paul,  20  Minn.  511. 

If  the  plaintiff  owned  the  land  abbutting  on  the  street,  he 
presumably  owned  the  fee  in  the  street,  such  being  the  estab- 
lished presumption  of  the  common  law:  3  Kent's  Com.  432; 
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Thompson  on  Highways,  26,  27.  Therefore,  inasmuch  as  the 
evidence  showed  that  the  plaintiif  owned  the  lots  on  both  sides 
of  the  street,  subject  to  certain  reservations  by  his  grantors,  he 
presumably  owned  the  stone  in  the  street,  unless  covered  by 
these  reservations.  This  action  being  purely  one  for  the  value 
of  the  stone  removed,  and  the  evidence  introduced  being  di- 
rected solely  to  that  question,  of  course  plaintiff  could  not  re- 
cover unless  he  owned  the  stone.  He  acquired  title  to  the  lots 
on  one  side  of  the  street  from  one  Rogers.  It  appears  that  these 
lots  were  subject  to  a  prior  lease  from  Rogers  to  one  Aronson, 
who  had  a  right  to  remove  the  stone  during  the  term  of  his 
lease,  and  was  to  pay  Rogers  a  certain  price  therefor,  but  the 
date  or  duration  of  the  lease  was  not  proved.  On  the  same 
day  that  Rogers  conveyed  to  plaintiff,  the  parties  executed  a 
supplemental  contract  (exhibit  D),  in  which  it  was  agreed 
that  whatever  stone  Aronson  did  not  remove  from  the  lots 
during  the  term  of  his  lease,  plaintiflf  was  to  pay  Rogers  for  at 
the  rate  of  thirty-five  cents  a  perch.  This  agreement  further 
provided  as  follows:  "  It  is  mutually  agreed  that  all  of  the 
rock  in  and  upon  said  lots  is  now  and  shall  be  the  property  of 
said  Mary  P.  Rogers;  and  all  moneys  arising  from  the  quarry- 
ing and  sale  of  the  same,  under  the  mentioned  lease  to  B. 
Aronson,  shall  be  paid  to  her  the  same  as  if  this  sale  (the  con- 
veyance of  the  lots)  had  never  been  made.  In  other  words, 
the  said  Samuel  M.  Rich,  in  buying  the  lots  mentioned,  agreed 
that  said  Mary  P.  Rogers  should  retain  the  lease  to  B.  Aron- 
son, and  all  moneys  arising  therefrom,  and  all  rock  remaining 
in  and  upon  said  lots  at  the  termination  of  said  lease."  This 
amounts  clearly  to  a  reservation  of  all  the  rock  in  the  lots, 
which  would  include  that  to  the  center  line  of  the  street,  sub- 
ject to  the  public  easement.  The  only  possible  interest  which 
plaintiff  could  have  in  the  rock  was  the  obligation  to  take  at  a 
fixed  price,  at  the  end  of  the  Aronson  lease,  whatever,  if  any, 
was  left,  and  it  did  not  appear  that  any  such  contingency  had 
or  ever  would  occur.  The  plaintiff  therefore  made  out  no  right 
of  recovery  for  the  rock  taken  from  that  half  of  the  street. 

Plaintiff  acquired  the  lots  on  the  other  side  of  the  street 
under  a  conveyance  from  one  Henry  Downs,  which  contained 
the  following  reservation:  ''Excepting  and  reserving  to  the 
said  Henry  Downs,  his  heirs  or  assigns,  the  ownership  to  the 
Btone  embedded  in  said  land,  and  the  right  to  quarry  and  re- 
move the  same  from  Nicollet  Street,  adjoining  said  land,  to  a 
distance,  at  most,  of  twelve  (12)  feet  into  eaid  street,  before 
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August  1,  1887."  This  is  somewhat  obscure  and  ambiguous. 
If  the  first  clause  stood  alone,  it  would  undoubtedly  amount  to 
a  reservation  of  the  stone  in  all  the  land  conveyed, — the  street 
as  well  as  the  land  outside  the  street  line.  But  in  the  absence 
of  any  evidence  of  extrinsic  facts  tending  to  throw  light  on  its 
meaning,  we  think  that  the  fair  construction  of  this  reserva- 
tion, and  the  only  one  that  will  reasonably  give  effect  to  the 
whole  of  it,  is,  that  the  term  "said  land"  refers  to  the  lots  ex- 
clusive of  the  street,  and  that  the  first  clause  reserves  merely 
the  stone  in  the  lots  proper,  and  that  the  intention  of  the  sec- 
ond clause  was  to  reserve  in  addition  the  right  to  remove  the 
stone  out  in  the  street  the  distance  of  twelve  feet  from  the 
street  line  any  time  before  August  1 ,  1887.  As  Nicollet  Street 
is  sixty  feet  wide,  this  would  leave  a  strip  eighteen  feet  wide, 
the  stone  in  which,  not  being  reserved,  would  pass  by  the  deed 
to  plaintifif,  subject  only  to  the  rights  of  the  public.  For  this 
much,  at  least,  the  plaintiff  would  be  entitled  to  recover.  It 
is  true,  he  did  not  prove  what  proportion  of  the  stone  was  taken 
from  that  strip;  but  he  was,  under  the  evidence,  entitled  at 
least  to  nominal  damages.  For  this  reason,  the  court  erred  in 
dismissing  the  action. 
Order  reversed. 


Profkbtt  in  Highway  is  not  in  Public,  bnt  is  in  the  owner  of  the  land 
over  which  it  passes:  State  v.  Budcner,  98  Am.  Dec.  83;  the  public  having 
only  a  right  of  way  therein:  Stinaon  v.  Oardintr,  66  Id.  281;  State  v.  BwJmer, 
tupra. 

Municipal  Oobporatton,  in  Grading  Street,  has  no  right  to  carry 
away  soil:  Delphi  v.  Evans,  10  Am.  Rep.  12;  and  see  note  19,  concerning  the 
right  to  carry  away  stone  which  is  within  the  limits  of  the  street;  but  see, 
contra,  New  Eaeen  v.  Sargent,  9  Id.  360;  Biaael  v.  CoUitu,  16  Id.  217,  and  nota 
S19. 
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Fraud — Liabiutt  tor  Injttrt  Besultino  to  Tuird  Pkb80N  trom 
Fraudulent  Representations.  — If  false  and  frandnlent  misrepre- 
sentations are  made  to  one  person,  with  the  expectation  that  they 
■hoald  be  communicated  to  and  acted  on  by  a  third  person,  and  they 
are  so  communicated  to  and  acted  on  by  him  to  his  prejudice,  the  result 
of  the  fraud  must  be  deemed  to  have  been  contemplated  by  the  party 
first  "'ftlf'ng  such  representations,  and  he  is  liable  therefor. 

JSK  —  Where  Service  op  Process  is  Procured  by  Fraud,  That  Fact 
MAY  BB  Shown,  and  the  court  will  refuse  to  exercise  its  jurisdiction. 
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and  ttun  the  plaintiff  oat  of  court.  The  law  will  not  lend  its  eanction 
or  snpport  to  an  act,  otherwise  lawful,  which  is  accomplished  by  unlaw- 
ful means.  The  facts  disclosing  the  fraud  may  be  set  up  by  answer. 
Id.  —  Appearance  by  Answer,  Which  Simply  Protests  against  the  ex- 
ercise of  jurisdiction,  and  claims  no  other  right,  is  not  such  an  appear- 
ance as  waives  the  objection. 

Clapp  and  Macartney,  and  Ray  S.  Reid,  for  the  appellant. 

Fayette  Marsh,  for  the  respondent. 

Vakderburqh,  J.  The  parties  are  residents  of  Wisconsin, 
and  the  defendant  is  the  owner  of  a  team  alleged  to  be  exempt 
under  the  laws  of  that  state.  This  action  was  commenced  by- 
attachment  issued  out  of  the  municipal  court  of  the  city  of 
Stillwater,  and  levied  on  the  team  while  temporarily  in  that 
city.  The  defendant  answered  by  attorney,  and  at  the  trial 
the  court  ordered  judgment  for  plaintiff  upon  the  pleadings, 
and  the  defendant  appeals  from  the  judgment.  It  is  alleged 
in  the  answer,  in  substance,  that  the  plaintiff  caused  the  at- 
tachment to  be  issued  through  the  agency  of  one  Kelly,  acting 
for  him,  and  levied  on  the  team,  and  that  he  has  ever  since 
caused  the  team  to  be  kept  from  the  defendant;  that  defend- 
ant was  induced  to  come  over  into  the  city  with  his  team,  by 
the  deceit  and  false  representations  of  Kelly,  and  with  the 
purpose  and  object  of  effecting  such  levy;  and  that,  while  the 
property  was  so  held  under  the  first  attachment,  which  Kelly 
and  his  attorney  refused  to  release  on  defendant's  solicitation, 
a  second  attachment,  the  one  issued  in  this  action,  was  caused 
to  be  levied  on  the  property  by  plaintiff.  The  suit  was  com- 
menced  by  attachment,  and  the  defendant  filed  the  answer  aa 
a  plea  in  abatement  of  the  action,  on  the  ground  that  the  juris- 
diction of  the  court  had  been  procured  by  fraud. 

1.  The  different  parts  of  the  transaction  are  suflBciently  con- 
nected to  fix  the  responsibility  upon  the  plaintiff,  who,  by  in- 
sisting upon  the  enforcement  of  the  attachment,  ratifies  and 
adopts  the  acts  of  his  agent  in  procuring  it. 

2.  The  representations  were  not,  as  it  appears,  made  directly 
to  defendant,  but  to  one  McGuire,  and  were  repeated  to  him, 
and  "induced  this  defendant  to  come  within  the  jurisdiction 
of  this  court,  and  that  said  Kelly  made  said  representations 
for  the  sole  purpose  of  getting  this  defendant  within  the  juris- 
diction of  this  court  with  his  team."  Defendant  further  al- 
leges "that  the  false  and  fraudulent  representations  made  by 
said  Kelly  consisted  in  the  statements  that  he,  said  Kelly, 
had  some  coal  in  Stillwater  that  he  would  turn  over  to  the 
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said  McGuire,  on  account,  if  he  would  send  a  team  after  it, 
whereas,  in  truth  and  in  fact,  the  said  Kelly  had  no  coal  at 
said  place,  as  he  well  knew,  but  that  he  made  the  said  repre- 
sentation to  the  said  McGuire,  knowing,  from  the  relations  ex- 
isting between  the  defendant  and  the  said  McGuire,  that  the 
latter  would  employ  the  defendant  to  go  after  it,  and  thus 
come  within  the  jurisdiction  of  this  court."  The  representa- 
tions were  therefore  made  with  the  expectation  and  purpose 
that  they  should  be  communicated  to  and  acted  on  by  the 
defendant;  and  the  result  of  the  fraud  to  defendant,  as  the 
one  injured  by  it,  must  be  deemed  to  have  been  contemplated 
by  the  guilty  party:  Levy  v.  Langridge,  4  Mees.  &  W.  337; 
Jasigi  v.  Brown,  17  How.  183;  Bigelow  on  Fraud,  90. 

5.  Where  the  service  of  process  is  procured  by  fraud,  that 
Tact  may  be  shown,  and  the  court  will  refuse  to  exercise  its 
jurisdiction,  and  turn  the  plaintiff  out  of  court.  The  law  will 
not  lend  its  sanction  or  support  to  an  act,  otherwise  lawful, 
which  is  accomplished  by  unlawful  means:  Townsend  v.  Smithy 
47  Wis.  623;  32  Am.  Rep.  793;  Bigelow  on  Fraud,  166,  171, 
and  cases;  Ilsley  v.  Nichols,  12  Pick.  270,  276;  22  Am.  Dec. 
425;  Sherman  v.  Gundlach,  37  Minn.  118. 

4.  The  law  will  operate  retrospectively  to  defeat  proceedings 
fraudulently  inaugurated,  though  done  under  the  color  of  law- 
ful authority,  and  hence  we  see  no  reason  why  the  facts  may 
not  be  pleaded  in  an  answer,  on  the  ground  that  the  service  of 
the  process  under  which  jurisdiction  was  obtained  was  unlaw- 
ful. The  party  does  not,  in  such  case,  waive  his  objection 
eimply  by  setting  up  the  facts  disclosing  it.  As  said  by  the 
court  in  Townsend  v.  Smith,  supra:  "Such  a  case  is  entirely 
unlike  one  where  there  has  been  a  failure  of  proper  service  of 
process;  for  there  the  failure  affects  only  the  defendant,  while 
here  the  fraud  affects  the  integrity  of  the  process  of  the  court": 
Lamed  v.  Griffin,  12  Fed.  Rep.  590;  Gilbert  v.  Vanderpool,  15 
Johns.  242;  1  Wait's  Practice,  562.  An  appearance  by  an 
answer  which  simply  protests  against  the  exercise  of  juris- 
diction, and  claims  no  other  right,  is  not  such  an  appearance 
as  waives  the  objection:  Sullivan  v.  Frazee,  4  Rob.  (N.  Y.)  616. 
Again,  the  objection,  strictly,  is  not  that  the  court  has  not 
jurisdiction  of  the  person,  but  that  it  ought  not,  by  reason  of 
the  alleged  fraud,  to  take  or  hold  jurisdiction  of  the  action: 
Wheelock  v.  Lee,  74  N.  Y.  495;  Higgins  v.  Beveridge,  35  Minn. 
285. 

Judgment  reversed,  and  case  remanded  for  trial. 
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Serviob  of  Peocess  Procteed  by  Fraud  will  be  Set  Aside,  and  court 
will  refuse  to  assume  jurisdiction  thereon:  See  note  to  Steele  v.  Baiea,  16  Am. 
Dec.  723  et  seq. 

Appearance  foe  Pitepose  of  Objeotinq  to  Jxteisdictiok  will  not  give 
court  jurisdiction  of  person  if  it  had  none  before:  Wright  v.  BoywUm,  72  Am, 
Dec.  319,  and  note. 
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Neoliqence  —  Evidence.  —  In  Action  fob  Damages  Resttltino  feom 
Defendant's  Negligence  in  Obsteuctino  Highway  crossing  with 
snow  thrown  from  the  railroad  track,  causing  the  death  of  the  plain- 
tiff's intestate,  evidence  of  the  difficulties  experienced  by  other  travelers 
in  attempting  to  make  the  crossing  for  some  days  prior  to  the  accident, 
and  while  the  highway  was  in  substantially  the  same  condition,  is  ad- 
missible, both  to  prove  the  unsafe  condition  of  the  highway,  and  also 
that  this  had  continued  so  long  as  to  charge  the  defendant  with  knowledge 
of  the  fact,  and  with  negligence  in  not  removing  the  obstruction.  Evi- 
dence of  what  the  deceased  was  worth  at  the  time  of  his  death  is  also 
admissible,  for  the  purpose  of  showing  the  reasonable  expectation  of 
pecuniary  benefit  to  his  family  from  the  continuance  of  his  life. 

Evidence.  —  To  Prove  What  One  is  Worth,  Any  Person  having 
Knowledge  of  his  pecuniary  affairs  may  testify.  One  who  managed 
the  settlement  of  his  estate,  and  in  that  way  acquired  knowledge  of  his 
affairs,  may  testify  thereto;  and  the  fact  that  he  acquired  this  knowl- 
edge, in  whole  or  in  part,  from  proceedings  had  in  the  probate  court  in 
due  settlement  of  the  estate,  does  not  make  his  evidence  secondary  in 
its  nature. 

Practice — Dismissal  aftee  New  Teial  Geanted.  — After  trial  of  action, 
and  verdict  for  plaintiff  set  aside  on  motion  of  the  defendant,  and  a 
new  trial  granted,  the  plaintiff  has  the  same  right  to  dismiss  or  discon- 
tinue as  if  no  trial  had  ever  been  had.  And  after  such  dismissal  or  dis- 
continuance, he  may  bring  another  action  for  the  same  cause  of  action, 
and  is  not  estopped  from  alleging  other  or  different  facts  from  those 
alleged  in  the  first  action. 

Id.  — Effective  Part  of  Plea  of  Another  Action  Pending  is,  that  the 
action  is  still  pending,  and  this  must  be  affirmatively  proved. 

Appeal  by  the  defendant  from  an  order  refufiing  a  new 
trial.     The  facts  appear  in  the  opinion. 

Wihon  and  Bowers,  for  the  appellant. 

B.  S.  Lewis,  for  the  respondent. 

Mitchell,  J.  Action  for  damages  resulting  from  defend- 
ant's negligence  causing  the  death  of  plaintiff's  intestate. 
The  negligence  charged  was  throwing  snow  from  the  railroad 
track  upon  the  highway  at  a  crossing,  the  bank  formed  by 
which  on  one  side  was  highest  at  the  south  end,  and  on  the 
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other  side  highest  at  the  north  end,  thus  rendering  the  high- 
way impassable  on  the  usual  traveled  track,  and  compelling 
travelers  to  enter  the  cut  at  the  end  where  the  bank  was  lowest 
on  that  side,  and  then  follow  the  railroad  track  to  a  point  at 
which  they  could  get  out  on  the  opposite  side;  that  this  state 
of  things  had,  to  the  knowledge  of  defendant,  continued  for 
several  weeks,  without  its  removing  the  obstruction;  that  while 
deceased,  traveling  the  highway  with  a  team,  was  on  the  rail- 
road track  making  the  crossing  in  the  manner  indicated,  de- 
fendant's train,  running  at  a  very  high  rate  of  speed,  and 
without  any  whistle  being  blown  or  bell  rung,  to  warn  the 
travelers  at  the  crossing,  ran  over  and  killed  him.  The  defend- 
ant, as  its  first  defense,  denied  negligence  on  its  part,  and  al- 
leged contributory  negligence  on  part  of  the  deceased. 

1.  Defendant's  first,  third,  and  fourth  assignments  of  error 
are  the  admission  of  evidence  tending  to  show  the  unsafe  and 
impassable  condition  of  the  highway  for  some  days  prior  to 
the  accident,  and  the  difficulties  experienced  by  other  travelers 
in  attempting  to  make  the  crossing.  There  was  evidence  tend- 
ing to  show  that  the  highway  was  in  substantially  the  same 
condition  during  this  time  as  on  the  day  of  the  accident,  ex- 
cept that  the  obstruction  was  increased  by  additional  snow 
being  thrown  out  from  the  railroad  track.  As  to  the  mate- 
riality and  competency  of  this  evidence  there  is  no  room  for 
doubt.  It  was  admissible  both  to  prove  the  unsafe  condition 
of  the  highway,  and  also  that  this  had  continued  so  long  as 
to  charge  defendant  with  knowledge  of  the  fact,  and  with  neg- 
ligence in  not  removing  the  obstruction.  These  matters  were 
in  issue  under  the  pleadings,  and  also,  as  appears  from  the 
bill  of  exceptions,  under  the  evidence.  The  defendant  es- 
pecially complains,  in  this  connection,  of  the  fact  that  the 
witness  Barber  was  permitted  to  testify  somewhat  in  detail  of 
the  difficulties  which  he  experienced  in  attempting  to  cross  on 
the  morning  of  the  day  of  the  accident,  and  also  on  the  day 
previous,  describing  what  he  did,  and  the  eflforts  he  made  to 
get  across  with  his  team.  Proof  of  the  fact  that  other  persons 
were  unable  to  cross,  and  of  the  efforts  they  made  to  do  so, 
was  competent  for  the  purpose  of  showing  the  obstructed  and 
unsafe  condition  of  the  highway.  It  is  analogous  in  principle 
to  cases  where  evidence  of  similar  accidents  is  admitted  to 
show  that  the  common  course  was  in  an  unsafe  condition.  It 
is  the  practical  test  of  common  experience,  often  the  most  sat- 
isfactory evidence:  Phelps  v.  City  of  Mankato,  23  Minn.  276; 
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Kelly  V.  Southern  Minnesota  R'y  Co.,  28  Id.  98;  Morse  v.  Min- 
neapolis etc.  Ry  Co.,  30  Id.  465,  471;  Kolsti  v.  Minneapolis  etc. 
Ky  Co.,  32  Id.  133;  Darling  v.  Westmoreland,  52  N.  H.  401;  13 
Am.  Rep.  55;  Kent  v.  Town  of  Lincoln,  32  Vt.  591. 

2.  The  fourth  assignment  of  error  is,  that  plaintiff  was 
allowed  to  ask  a  witness  what  the  deceased  was  making  the 
journey  for,  his  answer  being  that  it  was  to  get  some  medicine 
for  his  wife.  "Whether  material  or  not,  we  do  not  see  that 
defendant  could  have  been  prejudiced  by  this  evidence.  The 
presumption  is,  that  he  was  traveling  the  highway  for  a  proper 
purpose.  There  is  nothing  in  the  record  to  indicate  that  there 
was  any  question  of  fact  at  issue  under  the  evidence  upon 
which  this  testimony  could  have  bad  any  eflFect  prejudicial  to 
the  defendant. 

3.  The  fifth,  sixth,  and  seventh  assignments  of  error  are  the 
admission  of  certain  evidence  tending  to  show  what  property 
the  deceased  had  when  he  came  to  the  state  some  twenty  years 
before,  what  occupation  he  had  followed,  how  much  he  had 
accumulated,  and  what  he  was  worth  at  the  time  of  his  death. 
This  was  clearly  admissible  for  the  purpose  of  showing  the 
reasonable  expectation  of  pecuniary  benefit  to  his  family 
from  the  continuance  of  life:  Shaher  v.  St.  Paul  etc.  R'y  Co., 
28  Minn.  103;  Opsahl  v.  Judd,  30  Minn.  126.  To  prove  what 
a  man  is  worth,  as  in  the  somewhat  analogous  case  of  proving 
his  solvency  or  insolvency,  it  is  not  necessary  to  produce  the 
title  papers  for  his  property,  or  the  records  of  conveyances  to 
him.  Any  person  who  is  conversant  with  the  facts,  and  who 
has  knowledge  of  the  existence  and  ownership  of  his  property, 
may  testify.  One  who  managed  the  settlement  of  his  estate 
after  his  death,  and  in  that  way  acquired  knowledge  as  tp 
what  property  he  had,  and  what  he  owed,  may  testify  as  to 
those  facts.  The  fact  that  he  acquired  this  knowledge,  in 
whole  or  in  part,  from  proceedings  had  in  the  probate  court 
in  the  settlement  of  the  estate  does  not  make  his  evidence 
secondary  in  its  nature.  All  the  witnesses  interrogated  on 
this  subject  had  more  or  less  personal  knowledge  of  the 
deceased's   property  and  pecuniary  affairs,  and  hence  were 

.  qualified  to  testify.  The  point  made  that  the  witness  Murphy 
testified  merely  as  to  what  deceased  told  him  is  not  borne  out 
by  the  record.  His  testimony  as  to  what  property  deceased 
had  at  the  time  inquired  about  appears  to  have  been  based 
on  what  he  saw  while  working  for  him  or  while  residing  in 
the  neighborhood. 
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4.  The  eighth  assignment  of  error  is  the  exclusion  of  evi- 
dence in  support  of  defendant's  second  defense.  This  defense 
is,  in  substance,  that  plaintiff  had  brought  a  former  suit  for 
the  same  cause  of  action,  in  the  complaint  in  which  she  had 
alleged  the  circumstances  under  which  the  deceased  was 
traveling  on  the  railroad  track  at  the  time  of  the  accident 
differently  from  those  alleged  in  this  action;  that  she  went 
to  trial  on  the  complaint,  and  recovered  a  verdict,  which  on 
motion  of  defendant  was  set  aside,  and  a  new  trial  granted, 
on  the  ground  that  the  deceased  had  no  right  to  travel  on  the 
track  under  the  circumstances  as  alleged  in  the  complaint, 
and  that  in  doing  so  he  was  guilty  of  contributory  negligence; 
that  thereupon  plaintiff  moved  the  court  for  leave  to  amend 
her  complaint,  so  as  to  allege  the  facts  as  now  alleged  in  the 
complaint  in  the  present  action;  that  the  court  refused  to 
allow  her  to  amend,  for  the  reason  that  she  must  have  known 
the  facts  prior  to  going  to  trial,  and  that,  having  seen  fit  to  go 
to  trial  on  the  complaint  as  it  was,  she  ought  not  now  to  be 
allowed  to  make  a  change  of  base;  that  thereupon  she  "dis- 
missed, or  claimed  to  have  dismissed,"  that  action,  and  then 
brought  the  present  one,  alleging  as  the  grounds  for  recovery 
the  same  facts  as  in  the  first  action,  except  as  varied  by  the 
facts  which  she  had  unsuccessfully  sought  to  set  up  by  way 
of  amendment  to  her  first  complaint.  "  Wherefore  defendant 
claims  the  plaintiff  is  estopped  from  maintaining  an  action  or 
recovering  against  defendant  in  this  suit  on  a  position  or  on 
grounds  inconsistent  with  those  set  up  as  her  right  of  action 
in  the  first  suit,  and  that  it  would  be  inequitable  to  permit  her 
to  take  such  an  inconsistent  position  after  she  had,  with  full 
knowledge  of  all  the  facts,  alleged  and  brought  evidence,  and 
sought  to  recover  on  different  and  inconsistent  grounds." 

This  defense  is  to  us  a  novel  one,  and  the  fact  that  counsel 
of  such  ability  and  usual  perspicuity  fail  to  make  clear  on 
what  legal  principles  they  claim  it  to  rest  confirms  us  in  the 
opinion  that  there  is  nothing  in  it.  We  think  the  mere  state- 
ment of  the  facts  is  enough  to  show  that  they  constitute  no 
defense.  Whatever  probative  force  this  "change  of  base"  may 
have  to  prove  that  it  is  an  afterthought,  and  not  true  in  fact, 
the  facts  alleged  do  not  contain  the  first  element  of  estoppel. 
We  have  found  no  case,  and  have  been  referred  to  none,  to 
support  the  proposition  that,  after  a  party  has  dismissed  or 
discontinued  a  suit,  he  may  not  bring  another  for  the  same 
cause  of  action,  with  different  allegations  in  his  pleading  av 
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to  the  facts  on  which  he  predicates  his  right  of  recovery.  His 
laches  may  be  good  ground  for  a  court  in  its  discretion  to 
refuse  to  allow  him  to  amend  his  pleading  in  the  first  action; 
but  that  being  discontinued,  there  is  nothing  to  prevent  him 
from  bringing  a  second  action,  and  framing  his  pleading  as  ho 
pleases.  Cases  such  as  Railway  Co.  v.  McCarthy,  96  U.  S. 
258,  cited  by  counsel,  are  not  at  all  in  point.  That  was  a  case 
where  the  railway  company  refused  to  ship  cattle  solely  and 
expressly  on  the  ground  of  want  of  cars.  When  sued  for 
breach  of  contract,  they  set  up  as  a  defense  the  illegality  of 
making  shipments  on  Sunday.  The  court  very  properly  held 
that,  having  placed  their  refusal  to  perform  a  contract  or  duty 
exclusively  on  one  ground,  they  cannot,  when  sued,  shift  their 
position,  and  place  their  refusal  on  some  other  ground. 

This  defense  was  evidently  set  up,  not  as  a  former  adjudica- 
tion, but  in  the  nature  of  an  estoppel  by  conduct  which 
should  prevent  plaintiff  from  recovering  on  an  alleged  state 
of  facts  different  from  or  inconsistent  with  those  alleged  in 
the  first  action.  But  on  the  argument  it  was  urged  that  the 
dismissal  of  the  first  action  was  a  determination  on  the  mer- 
its; that  one  trial  being  had,  it  was  not  a  dismissal  "before 
trial"  within  the  meaning  of  the  General  Statutes  of  1878, 
chapter  66,  section  262.  This  is  clearly  untenable.  The 
award  of  a  new  trial  wipes  out  the  verdict.  Setting  aside  a  ver- 
dict is  as  if  it  had  never  been,  and  it  cannot  be  used  for  any 
purpose.  It  is  a  mistrial,  and  the  plaintiff  has  the  same  right 
to  dismiss  or  discontinue  as  if  no  trial  had  ever  been  had: 
Edwards  v.  Edwards,  22  111.  121;  Hilliard  on  New  Trials,  74; 
Hidden  v.  Jordan,  28  Cal.  301;  City  of  Winona  v.  Minnesota 
Ry  Const.  Co.,  27  Minn.  415.  Cases  arising  under  the  federal 
"removal  acts"  are,  in  view  of  their  manifest  purpose,  as  well 
as  of  their  peculiar  language,  not  much  in  point  in  this  case 
on  either  side.  The  court  was,  therefore,  in  our  opinion,  right 
in  excluding  all  evidence  under  the  second  defense,  because 
it  did  not  state  facts  constituting  any  defense. 

5.  The  third  defense  was  a  plea  of  a  former  suit  pending  for 
the  same  cause  of  action,  and  the  exclusion  of  evidence  al- 
leged to  have  been  offered  in  support  of  this  defense  consti- 
tutes the  ninth  and  last  assignment  of  error.  The  record 
shows  that,  in  support  of  the  second  defense,  defendant  offered 
seriatim  the  summons,  pleadings,  verdict,  motion  papers  for  a 
new  trial,  the  order  and  decision  of  the  court  on  that  motion, 
the  motion  papers  of  plaintiff  for  leave  to  amend  her  com- 
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plaint,  and  the  order  and  decision  of  the  court  thereon  in  the 
first  action  already  referred  to,  which  were  all  excluded  by  the 
court;  that  defendant  then,  without  stating  the  object  for 
■which  the  offer  was  made,  offered  the  same  papers  altogether, 
and  the  rejection  of  them  is  the  error  complained  of  In  view 
of  the  circumstances  under  which  the  oflfer  was  made,  there 
was  nothing  to  suggest  to  the  mind  of  the  court  that  it  was 
made  in  support  of  the  third  defense.  On  the  contrary,  the 
natural  inference  would  be,  that  counsel  was  simply  fortifying 
his  position  in  support  of  his  second  defense  by  reofifering  the 
same  papers  in  mass,  especially  as  these  were  files  and  records 
in  the  very  action  which  defendant  had  alleged  that  plaintiflf 
"had  dismised  or  attempted  to  dismiss."  If  counsel  reofiered 
the  papers  for  another  and  different  purpose,  he  should,  under 
the  circumstances,  have  so  stated.  But  for  another  reason, 
there  was  no  prejudicial  error  in  excluding  them.  No  other 
evidence  was  offered  in  support  of  the  third  defense.  If  ad- 
mitted, the  evidence  offered  would  have  been  utterly  insuflS- 
cient  to  prove  the  pending  of  another  action.  The  effective 
part  of  such  a  plea  is,  that  the  action  is  still  pending.  This 
must  be  aflBrmatively  proved.  The  evidence  offered  would 
have  simply  proved  that  such  an  action  had  been  commenced, 
but  while  lawsuits  are  sometimes  very  protracted,  yet  we  ap- 
prehend that  there  is  no  presumption  of  law  that  a  suit  once 
begun  is  still  pending  until  the  contrary  appears. 
Order  affirmed.       ^  

Evidence  of  Simtt.ab  Aooidbnt  is  Adiiissible  in  action  for  injury  from 
obstruction  in  highway:  PhilUps  v.  Willow,  ante,  p.  114;  Cleveiand  etc.  Ky  Co. 
T.  Wynant,  ante,  p.  644. 

Abatekent  07  Action  bt  Plea  of  Formek  Actiok  Pekbino:  See  the 
•ztended  note  to  SmWi  v.  Jjathrop,  84  Am.  Dec.  452  et  seq. 
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fS?  Minnesota,  633.] 

JfTDGMKHT.  — ThERE  CAN  BE  No  JUDGMENT  CAPABLE  OF  BEING  DOCKETED, 

or  enforced  in  any  manner,  till  it  is  entered  in  the  judgment-book;  and 
a  docketing  without  such  entry  is  of  no  avail,  although  a  judgment  roll, 
containing  a  purported  copy  of  a  judgment  iu  it,  has  been  made  up  and 
filed.  The  clerk  cannot,  in  such  case,  lawfully  enter  the  judgment 
nunc  pro  tunc  without  the  order  of  the  court;  but  a  refusal  to  grant  a 
temporary  injunction  to  restrain  the  clerk  from  entering  the  judgment 
nunc  pro  tunc  is  not  beyond  the  sound  legal  discretion  of  the  court,  and 
U  not  necessarily  error. 
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Action  to  restrain  the  defendant,  clerk  of  the  district  court, 
from  entering  certain  judgments  in  the  judgment-book,  and 
appeals  from  an  order  denying  a  temporary  injunction.  The 
plaintiff  was  the  assignee  in  insolvency  of  one  Baker,  and  the 
defendant  entered  in  the  judgment  docket  the  record  of  what 
purported  to  be  judgments  of  the  court  against  Baker.  At 
the  time  of  such  docketing,  no  judgments  had  been  entered  in 
the  judgment-book;  but  judgment  rolls  containing  a  copy 
of  the  judgments  had  been  made  up  and  filed 

A.  B.  Jackson,  for  the  appellant. 

Dobbin  and  Hanley,  for  the  respondent. 

GiLPiLLAN,  C.  J.  General  Statutes  of  1878,  chapter  66, 
section  273,  reads:  "The  judgment  shall  be  entered  in  the 
judgment-book,  and  specify  clearly  the  relief  granted  or  other 
determination  of  the  action."  By  section  275  the  clerk  is  re- 
quired, "immediately  after  entering  the  judgment,"  to  attach 
and  file,  as  the  judgment  roll,  certain  papers,  among  them  a 
copy  of  the  judgment.  Section  277  provides  for  docketing  the 
judgment  "on  filing  the  judgment  roll."  These  acts  follow  in 
regular  sequence:  1.  The  entry  of  the  judgment;  2.  The  mak- 
ing up  and  filing  the  judgment  roll;  3.  The  docketing.  To 
support  either  a  judgment  roll  or  docketing,  there  must  be  a 
judgment  entered.  As  this  court  said  in  Williams  v.  McGrade, 
13  Minn.  46:  "If  a  copy  of  the  judgment  constitutes  a  part  of 
the  judgment  roll,  the  original  must  exist."  There  can  be  no 
judgment  capable  of  being  docketed  or  enforced  in  any  man- 
ner till  it  is  entered  in  the  judgment-book.  Until  that  is  done, 
it  does  not  matter  that  the  party  is  entitled  to  judgment,  either 
by  default  of  defendant,  or  upon  a  decision  or  direction  of  the 
court.  It  has  frequently  been  decided  that  an  order  or  direc- 
tion for  judgment  by  the  court,  or  by  a  referee,  is  not  a  judg- 
ment so  that  an  appeal  can  be  taken  from  it.  That  to 
constitute  a  judgment  it  must  be  entered  in  the  judgment- 
book,  as  the  statute  directs,  has  always  been  held  by  this 
court:  Brown  v.  Hathaway,  10  Minn.  303;  Williams  v.  Mc- 
Grade,  13  Id.  46;  Washburn  v.  Sharpe,  15  Id.  43  (63);  Hodgim 
V.  Heaney,  15  Id.  142  (185);  Thompson  v.  Bickford,  19  Id.  17; 
Hunter  v.  Cleveland  Stove  Co.,  31  Id.  505. 

The  filing  of  the  roll  and  docketing  in  this  case,  there  being 
no  judgment  to  authorize  them,  were  of  no  avail.  The  omis- 
sion of  the  clerk  to  enter  the  judgment  before  performing  those 
acts  was  apparently  a  gross  violation  of  oflBcial  duty. 
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Whether  the  court,  with  the  proper  parties  before  it,  and 
upon  a  proper  showing,  might  direct  the  clerk  to  enter  the 
judgment  nunc  pro  tunc^  we  need  not  consider.  Certainly  the 
clerk  cannot  lawfully  do  it  without  such  order.  But  although 
the  unauthorized  act  of  the  clerk  in  entering  judgment  as  of 
the  date  of  the  docketing  would  put  an  apparent  cloud  upon 
plaintiff's  title,  yet,  as  the  granting  a  temporary  injunction 
rests  in  the  sound  legal  discretion  of  the  court,  the  refusal  to 
grant  it  was  not  necessarily  error.  The  plaintiflf  does  not  lose 
any  right  by  the  refusal.  If  the  judgment  be  entered  nunc  pro 
tunc,  he  has  his  remedy  against  the  party  claiming  under  it; 
and  in  the  prosecution  of  that  remedy  both  of  the  parties  in- 
terested would  be  before  the  court,  instead  of  there  being  but 
one  of  them,  as  is  the  case  here.  To  refuse  the  temporary  in- 
junction when  such  a  ground  for  it  exists  is  not  beyond  a 
sound  legal  discretion. 

Order  affirmed.  

Emtrt  ov  JuDaiOENT  Nunc  pbo  Tuko  ia  the  aubjeot  of  the  note  to  IfinA 
T.  Clark,  4  Am.  St.  Rep.  828  et  eeq. 
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Bennett  v.  State. 

[24  TSXAS  Afpbals,  7ai 

Wimss,  Imfbachhxnt  of.  — Before  a  party  can  impeach  hii  own  witness, 
under  the  Texas  statute,  some  statement  mast  have  been  made  by  sach 
witness  injorioas  to  the  cause  he  was  called  to  testify  in  behalf  of.  It 
is  not  sufficient  that  the  witness  makes  a  statement  different  from  what 
the  party  calling  him  had  reason  to  believe,  and  did  believe,  he  would 
make,  if  the  statement  made  is  not  injurious. 

Witness,  Impeachment  of  —  Subfrise.  —  A  party  bona  Jide  surprised  at 
unexpected  testimony  of  his  witness  may  ask  the  witness  as  to  his  previ- 
ous declarations  alleged  to  have  been  made  by  him  inconsistent  with  his 
testimony,  with  an  object  to  probe  his  recollection,  and  lead  him,  if  mis- 
taken,  to  review  what  he  has  said,  or  to  explain  the  attitude  of  the 
party  calling  the  witness.  But  when  the  sole  object  is  to  discredit  the 
witness,  such  testimony  will  not  be  received. 

Pabdonbd  Witness  —  Competency  —  Ceedibility.  — Party  who  has  been 
convicted  of  a  felony,  and  afterwards  fully  and  legally  pardoned,  is  a 
competent  witness,  but  the  record  of  his  conviction  may  be  put  in  evi- 
dence against  him  as  affecting  his  credibility,  and  counsel  has  the  right 
to  comment  upon  his  credibility  when  addressing  the  jury. 

Indictment  for  cattle-stealing. 

Poindexter  and  Padelford,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  By  article  755,  Code  of  Criminal  Procedure, 
it  is  provided  that  "the  rule  that  the  party  introducing  a 
witness  shall  not  attack  his  testimony  is  so  far  modified  as 
that  any  party,  when  facts  stated  by  the  witness  are  injurious 
to  his  cause,  may  attack  his  testimony  in  any  other  manner^ 
except  by  proving  the  bad  character  of  the  witness." 

875 
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On  appKcation  of  tliis  change  in  the  rule  to  any  particular 
case,  the  question  is,  Did  the  witness  state  facts  injurious  to 
the  party  calling  him  as  a  witness:  Tyler  v.  State,  13  Tex. 
App.  205;  Thomas  v.  State,  14  Id.  70.  In  other  words,  before 
the  right  accorded  by  the  statute  can  be  availed  of,  some 
fitatement  must  have  been  made  by  the  witness  injurious  to 
the  cause  he  was  called  to  testify  in  behalf  of.  It  is  not  suffi- 
cient that  the  witness  makes  a  statement  different  from  what 
the  party  calling  him  had  reason  to  believe,  and  did  believe, 
he  would  make,  if  the  statement  made  is  not  injurious. 

By  the  bill  of  exceptions  in  this  case  it  is  shown  that  the 
prosecution  had  placed  one  Hardy  Kyle  on  the  stand  as  a  wit- 
ness for  the  state,  and  on  his  direct  examination  he  stated:  "I 
never  heard  defendant  say  anything  about  the  Sparks  year- 
ling." This  is  in  full  all  the  statement  made  by  him.  Does 
it  appear  that  this  statement  was  injurious  to  the  state  or  any 
one  else?  If  so,  then  any  negative  answer  to  a  question  pro- 
pounded where  an  affirmative  was  desired,  and  vice  versa, 
might  be  claimed  to  be  injurious. 

After  the  witness  had  so  stated,  over  objection  of  defendant, 
the  court  permitted  the  prosecution,  with  avowed  purpose,  to 
first  lay  a  predicate,  and  then  introduce  evidence  to  impeach 
its  witness  by  proving  that  said  witness  had  on  another  occa- 
sion stated  to  counsel  for  prosecution  "that  defendant  had  tried 
to  hire  him  [witness]  to  go  before  the  grand  jury  and  testify 
for  him  in  this  case,  and  that  he  had  offered  to  hire  him  to 
testify  before  the  jury,  and  that  he  was  so  drunk  when  before 
the  grand  jury  that  he  did  not  know  what  he  then  swore." 

In  our  opinion,  a  proper  and  sufficient  case  in  which  the 
impeachment  of  one's  own  witness  would  be  allowable  is  not 
established  by  the  facts  shown.  A  case  of  surprise  at  testi- 
mony other  than  that  expected  and  calculated  upon  is  perhaps 
shown.  But  there  is  a  well-defined  difference  in  the  rules 
with  reference  to  surprise  and  impeachment.  "A  party  bona 
Jide  surprised  at  the  unexpected  testimony  of  his  witness  may 
be  permitted  to  interrogate  the  witness  as  to  his  previous  dec- 
larations alleged  to  have  been  made  by  the  latter,  inconsistent 
with  his  testimony,  the  object  being  to  probe  the  witness's 
recollection,  and  lead  him,  if  mistaken,  to  review  what  he  has 
said.  Such  corrective  testimony  is  also  receivable  to  explain 
the  attitude  of  the  party  calling  the  witness.  But  when  the 
sole  object  of  the  testimony  so  offered  is  to  discredit  the  wit- 
ness, it  will  not  be  received":  White  v.  State,  10  Tex.  App. 
881,  quoting  from  1  Wharton's  Ev.,  sec.  549. 
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The  ruling  complained  of  was  erroneous,  and  it  can  be 
readily  imagined  how  the  testimony  admitted  to  impeach  the 
state's  witness,  Kyle,  even  had  it  been  pertinent  to  the  issue 
raised,  which  is  not  made  apparent,  was  most  prejudicial  to 
the  rights  of  this  appellant. 

Before  finally  disposing  of  the  case,  it  may  be  well  to  con- 
Bider  the  third  bill  of  exceptions,  which,  in  so  far  as  we  are 
advised,  submits  a  question  never  heretofore  adjudicated  in 
this  state.  When  defendant  called  his  father,  Richard  Ben- 
nett, as  a  witness,  he  was  objected  to  by  the  state,  because  of 
incompetency,  in  that  he  had  been  convicted  and  incarcerated 
in  the  penitentiary  for  a  felony:  Pen.  Code,  art.  730,  subd.  5. 
To  this  the  defendant  replied  that  the  witness  had  been  legally 
pardoned  for  said  offense,  and  produced  the  governor's  full 
charter  of  pardon.  The  objection  was  properly  overruled,  and 
the  witness  testified.  Afterward,  in  argument  to  the  jury, 
when  counsel  for  the  prosecution  were  insisting  that,  notwith- 
standing the  pardon,  the  witness  was  entitled  to  no  credit  on 
account  of  his  former  conviction,  defendant  objected  to  such 
line  of  argument  as  illegal  and  unwarranted,  and  asked  the 
interposition  of  the  court  to  arrest  and  prevent  it.  This  the 
court  declined  to  do,  and  in  his  explanation  to  the  bill  of  ex- 
ceptions the  learned  judge  says:  "If  the  witness  had  been  con- 
victed of  a  felony  and  pardoned,  it  went  to  his  credibility  as 
a  witness,  and  the  jury  had  a  right  to  know  the  character  of 
the  witness  before  them,  and  the  attorney  had  the  right  to 
comment  upon  the  credibility  of  the  witness." 

With  regard  to  the  general  effect  of  a  pardon,  the  accepted 
doctrine  is,  that  a  full  pardon  absolves  the  party  from  all  legal 
consequences  of  his  crime;  it  makes  the  ofiender  a  new  man; 
it  blots  out  his  offense,  and  gives  him  a  new  credit  and  ca- 
pacity, and  even  so  far  extinguishes  his  guilt  as  that,  in  the 
eye  of  the  law,  the  ofiender  is  as  innocent  as  if  he  had  never 
committed  the  offense:  Hunnicutt  v.  State,  18  Tex.  App.  499;  51 
Am.  Rep.  330;  Carr  v.  State,  19  Tex.  App.  635,  and  authorities 
collated  and  cited.  Notwithstanding  this  comprehensive  doc- 
trine, it  seems  equally  well  settled  that,  whenever  the  pardoned 
convict  is  presented  as  a  witness,  the  judgment  of  his  convic- 
tion may  be  put  in  evidence  against  him.  Mr.  Wharton  says: 
"  But  a  pardon  does  not  preclude  such  conviction  from  being 
put  in  evidence";  and  in  support  of  his  text  he  cites  in  the 
note  a  long  array  of  authorities  of  the  highest  standing: 
Wharton's  Crim.  Ev.,  8th  ed.,  sec.  489,  taken  from  the  opinion 
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in  Curtis  v.  Cochran,  50  N.  H.  244.  In  that  opinion  it  is  eaid: 
*'  A  pardon  is  not  presumed  to  be  granted  on  the  ground  o£  in- 
nocence or  total  reformation.  [Citing  authorities.]  It  removes 
the  disability,  but  does  not  change  the  common-law  principle 
that  the  conviction  of  an  infamous  offense  is  evidence  of  bad 
character  for  truth.  The  general  character  of  a  person  for 
truth,  bad  enough  to  destroy  his  competency  as  a  witness, 
must  be  bad  enough  to  affect  his  credibility  when  his  com- 
petency is  restored  by  the  executive  or  legislative  branch  of 
the  government."  Mr.  Greenleaf  seems  to  think  that  a  par- 
doned felon  who  has  served  his  full  term  in  the  penitentiary 
"  would  be  entitled  to  very  little  credit":  1  Greenl.  Ev.,  13th 
ed.,  sec.  377. 

Mr.  Starkie  says:  "And  although  a  pardon  cannot  convert 
a  wicked  man  into  an  honest  one,  and  confer  credibility  upon 
one  who  through  the  infamy  of  his  conduct  is  not  credible,  yet 
such  a  pardon  must  be  presumed  to  have  been  conferred  after 
inquiry,  upon  good  and  sufl&cient  ground,  on  an  object  worthy 
of  the  indulgence,  and  therefore  worthy  of  being  heard,  but 
the  degree  of  credit  is  still  to  be  left  to  the  jury":  1  Starkie's 
Ev.,  7th  Am.  ed.,  99. 

It  was  held  in  Baum  v.  Clause,  6  Hill,  196,  that  "  though 
the  pardon  of  one  convicted  of  felony  will  in  general  restore 
his  competency  as  a  witness,  yet  the  conviction  may  still  be 
used  to  affect  his  credit." 

In  the  light  of  these  authorities,  the  action  of  the  court  in 
the  premises,  complained  of  in  the  third  bill  of  exceptions, 
was  not  erroneous.  Other  errors  presented  will  not  be  noticed, 
because  they  may  not  arise  on  another  trial.  Because  of  the 
error  in  the  first  matter  discussed,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


How  AND  WHEN  Pabty  MAY  IiCPKACH  HIS  OwN  WiTNUBS,  on  the  ground 
of  surprise:  BurhhaUer  v.  Edwards,  60  Am.  Dec.  744,  and  note  751;  when 
witness  testifies  to  what  the  party  calling  him  believes  to  benntrue:  Olnutead 
V.  Winsted  Bank,  85  Id.  261,  note  264;  when  the  testimony  is  prejudicial  to 
the  party  calling  the  witness:  Cliamp  v.  Commonwealth,  74  Id.  388,  and  ex- 
tended note  398.  In  Cox  v.  Eayres,  45  Am.  Rep.  583,  it  is  said  that  a  party 
cannot  show  that  his  own  witness  has  made  statements  out  of  court  contra< 
dictory  of  his  testimony. 

Effect  of  Pardon  to  Restore  Witness  to  Competency:  See  the  note 
to  Smith  V.  McIrUire,  59  Am.  Dec.  580,  581.  A  pardon  subject  to  revocation 
does  not  restore  a  witness  to  competency :  Carr  v.  Smith,  63  Am.  Rep.  390^ 
and  note;  People  v.  Bowen,  13  Id.  148. 
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White  v.  State. 

[24  Texas  Appeals,  28L]', 
Cbihinal  Law.  —  Indictment  Charqino  Theft  of  the  property  of  a  oor> 
poration  must  describe  the  corporation  by  its  corporate  name  in  full, 
and  must  also  allege  that  it  is  incorporated. 

E.  W.  Terhunej  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  Appellant  was  convicted  upon  an  informa- 
tion based  upon  a  complaint  charging  him  and  one  Martin 
jointly  with  the  theft  of  one  hundred  and  fifty  pounds  of 
stone  coal,  of  the  value  of  sixty-seven  and  one  half  cents. 
In  the  complaint  it  is  alleged  the  coal  "was  the  property  of 
the  Mo.  P.  Rway  Company,"  and  that  it  was  taken  "from  the 
possession  of  Burt  Temple,  who  was  holding  the  same  for  the 
eaid  Mo.  P.  Ry  Company,  without  the  consent  of  the  said 
Burt  Temple  and  the  said  Mo.  P.  Ry  Company,  or  either  of 
them,  and  with  the  intent  to  deprive  the  said  Mo.  P.  Rway 
Company  of  the  value  thereof,"  etc. 

In  the  information  the  alleged  owner  is  styled  "the  Mo.  P. 
Ry  Company,"  and  this  is  the  name  used  throughout  to  desig- 
nate the  owner.  A  motion  to  quash,  which  was  overruled, 
raised  two  objections  to  the  information,  in  substance:  1. 
That  there  was  a  fatal  variance  between  the  allegations  in  the 
complaint  and  the  information  as  to  the  name  of  the  owner; 
and  2.  That  neither  the  complaint  nor  information  describes 
the  owner  sufficiently;  and  that  if  the  letters  used  be  suffi- 
cient to  designate  the  Missouri  Pacific  Railway  Company,  as 
seems  to  have  been  intended,  then  the  allegation  is  further 
defective  and  insufficient  in  that  it  does  not  allege  that  said 
railway  is  a  corporation  duly  incorporated. 

As  to  the  complaint,  we  think  that  its  allegations  were  in- 
consistent and  repugnant  in  themselves.  It  alleges  the  own- 
ership to  be  in  "the  Mo.  P.  Rway  Company,"  but  that  the 
property  was  taken  from,  without  the  consent  of,  and  with  in- 
tent to  deprive  "the  Mo.  P.  Ry  Company"  of  the  value  of  the 
same.  Now,  do  the  letters  "Mo.  P.  Rway"  and  "Mo.  P.  Ry" 
designate  the  same  company?  It  is  extremely  uncertain 
whether  they  do  or  not.  If  they  do  not,  then  the  ownership 
is  in  a  company  whose  want  of  consent  to  the  taking  is  not 
alleged,  and  the  want  of  consent  and  intent  to  deprive  are 
made  to  apply  to  a  party  or  company  which  did  not  own  the 
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property.  To  say  the  least  of  it,  the  pleading  is  vague  and  in- 
definite; and  few  better  illustrations,  perhaps,  could  be  given 
of  the  importance  and  necessity  of  stating  in  full  without  ab- 
breviation, unless  explained  in  connection  therewith  the  name 
of  the  company  or  corporation  intended  to  be  designated.  If 
initials  can  be  held  sufficient,  then  which  of  the  two  forms  of 
initials  set  forth  in  the  complaint  shall  we  take  as  the  true 
one?  If  we  select  "Mo.  P.  Rway"  as  the  owner,  then  it  is 
apparent  that  it  does  not  correspond  with  and  that  there  is  a 
variance  in  letters  between  it  and  the  "  Mo.  P.  Ry,"  alleged  as 
owner  in  the  information. 

The  matter  may  be  solved  by  determining  whether,  in  a 
criminal  prosecution,  the  name  of  a  company  or  corporation 
should  be  set  out  in  full,  and  if  a  corporation,  whether  it  be 
further  essential  that  it  be  alleged  that  it  was  incorporated. 
We  have  no  special  criminal  statute  upon  the  subject.  Our 
statute  as  to  the  allegation  of  the  name  of  the  defendant,  or 
of  any  other  person  necessary  to  be  stated  in  the  indictment, 
evidently  refers  to  individuals,  and  does  not  embrace  com- 
panies or  corporations:  Code  Crim.  Proc,  art.  425.  In  short, 
our  code  of  procedure  is  silent;  and  having  failed  to  supply  us 
a  rule,  we  are  relegated  to  the  common  law:  Id.,  art.  27,  and 
approved  precedents. 

Mr.  Bishop  says:  "An  indictment  against  a  corporation 
properly  describes  it  by  its  corporate  name."  And  again: 
"  The  indictment  should  show  on  its  face  that  a  name  in  it  is 
a  corporation's,  if  such  in  fact":  1  Bishop's  Crim.  Proc,  3d 
ed.,  see.  682.  In  his  work  on  criminal  pleading  and  practice, 
eighth  edition,  Mr.  Wharton  says,  in  section  110:  "When  the 
name  of  a  corporation  is  given,  the  corporate  title  must  be 
strictly  pursued,  unless  specification  is  made  unnecessary  by 
local  statute";  and  in  a  note  to  this  section  he  says:  "Whether 
at  common  law,  in  an  indictment  for  stealing  the  goods  of  a 
corporation,  it  is  requisite  to  aver  that  the  corporation  was  in- 
corporated, has  been  much  disputed.  That  it  is  necessary  is 
ruled  in  State  v.  Mead,  27  Vt.  722;  Cohen  v.  People,  5  Park. 
Cr.  330;  Wallace  v.  People,  63  111.451;  People  v.  Schwartz,  32 
Cal.  160."  He  cites  a  number  of  decisions  to  the  contrary, 
which  we  omit. 

In  his  work  on  criminal  law,  the  same  learned  author  says: 
"  Goods  belonging  to  a  corporation  must  be  laid  as  the  prop- 
erty of  the  corporation  by  its  corporate  name,  and  not  as  the 
property  of  the  individual   corporators,  though  they  be  all 
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named":  1  Wharton's  Crim.  Law,  8th  ed.,  sec.  941.  In2Arch- 
bold's  Criminal  Pleading,  359,  it  is  Baid:  "The  property  of  a 
corporation  aggregate  must  be  laid  in  the  corporation  in  its 
corporate  name";  and  this  same  doctrine  is  declared  in  2 
Russell  on  Crimes,  100. 

In  regard  to  pleading  in  civil  cases,  it  is  provided  by  statute 
that  the  act  of  incorporation  need  not  be  set  out  at  length, 
"  but  it  shall  be  suflBcient  to  allege  that  such  corporation  was 
duly  incorporated":  Rev.  Stats.,  art.  1190,  amended  by  act 
18th  Legislature,  regular  session,  p.  103. 

This  question,  in  so  far  as  we  are  aware,  has  arisen,  even 
incidentally,  in  but  one  case  which  has  been  adjudicated  in 
the  courts  of  last  resort  in  this  state.  In  Price's  Caae^  41  Tex. 
215,  the  defendant  was  indicted  for  the  theft  of  a  bale  of  cot- 
ton from  the  train  of  the  Houston  and  Texas  Central  Railroad 
Company,  being  property  of  said  company.  It  was  objected 
that  the  proper  name  of  the  company  was  the  Houston  and 
Texas  Central  Railway  Company.  Roberts,  C.  J.,  says:  "■  11 
was  not  necessary  to  set  out  the  charter  in  the  indictment,  or- 
to  allege  it  to  be  a  chartered  company  otherwise  than  by- 
name, as  was  done  in  this  case."  As  shown  by  the  authori-- 
ties  we  have  quoted  above,  this  decision  was  not  in  harmony 
with  the  most  approved  doctrine,  in  so  far  as  it  holds  that  it  is 
unnecessary  to  allege  that  the  company  is  a  corporation.  We 
are  of  opinion  that  such  allegation  is  requisite,  and  to  say  the 
least  of  it,  it  is  beyond  doubt  the  better  practice. 

But  in  this  case  certain  initials  only  are  given,  and  the 
name  of  the  company  is  not  pretended  to  be,  or  even  substan- 
tially given,  as  might,  with  some  plausibility,  have  been 
claimed  in  the  Price  case.  How  can  this  court  say  what  the 
Mo.  P.  Rway  Company  is? 

We  are  of  opinion,  for  the  reasons  given,  that  both  the  com- 
'^laint  and  information  are  insuflBcient  to  support  the  prosecu- 
tion and  conviction.  Wherefore  the  judgment  is  reversed,  and 
the  prosecution  under  said  complaint  and  information  is  dis- 
missed.   

Indiotubnt  Cbasjqvxq  Cbimb  against  a  Cobpobatiok  mnst  distinctly 
allege  the  fact  of  incorporation:  Staaden  v.  People,  25  Am.  B«p.  833w 
Ax.  ST.  E«p.,  VOL.  V.  —66 
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Cbjvinal  Law.  —  Self  •defease  is  fairly  raised  by  the  evidence,  and  Bhotdd 
be  Bnbmitted  to  the  jury,  where  it  clearly  appears  that  deceased,  for 
some  time  previous  to  the  homicide,  had  been  at  enmity  with  defendant; 
had  repeatedly,  and  apparently  without  reasonable  or  probable  cause, 
charged  defendant  with  felony;  had  threatened  to  take  his  life;  had 
actually  conspired,  and  was  conspiring  at  the  time  of  the  homicide,  to 
kill  him,  at  which  time  the  deceased  met  defendant  and  again  accused 
him  of  felony,  was  asked  to  retract,  when  he  turned  towards  defendant, 
and  placed  his  hand  to  his  right  side  as  if  to  draw  a  pistol,  and  where 
his  pistol  waa  afterwards  found,  when  defendant  shot  and  killed  him. 

■Cbimiual  Law  —  Self-defbnse.  —  It  is  Erkob,  when  charging  the  jury, 
to  make  the  jright  of  self-defense  hinge  on  the  fact  as  to  whether  defend- 
ant "honestly  "  believed,  at  the  time  he  acted,  that  he  was  in  danger  of 
losing  hia  life.  The  correct  rule  is,  that  if  it  "reasonably  "  appeared  to 
3iim,  from  his  standpoint,  and  from  the  circumstances,  that  danger  ex- 
isted, and  he  acted  under  such  reasonable  belief,  he  was  justified  in  de- 
fending, to  the  same  extent,  and  under  the  same  rules  permitted,  in  case 
the  danger  had  been  real. 

Cbiminal  Law  —  Self-defensb  —  Ekroneocs  Ikstbuction.  —  When  court 
is  instmcting  in  relation  to  self-defense,  and  the  claim  of  self-defense 
is  partly  based  on  threats  made  by  deceased  against  defendant,  the 
charge  relating  to  the  whole  matter  should  be  given  in  a  connected 
manner;  to  disconnect  one  portion  from  the  other  is  error. 

(Criminal  Law.  —  Law  of  Self-defense,  when  invoked  by  proof,  should 
be  given  to  the  jury  plainly,  directly,  connectedly,  and  affirmatively, 
and  in  such  manner  as  to  show  its  applicability  to  the  facts  in  evidence. 

X^RnoNAL  Law  —  Opinion  Evidence.  —  Witness  must  state  facts  within 
his  knowledge,  and  cannot  state  his  conclusions.  So  held  in  a  murder 
case,  where  the  witness  was  asked  if,  from  an  investigation  made  by  him 
about  a  charge  of  arson,  he  had  found  any  evidence  tending  to  connect 
defendant  with  it. 

Cbdunal  Law. — Deolabation  of  Co-conspibatoe  with  deceased  in  seek- 
ing to  kill  defendant,  made  some  time  after  the  homicide,  is  not  part  of 
the  rea  gestce,  and  therefore  inadmissible. 

Abouhest  outside  of  Bbcobd,  about  matters  wholly  foreign  to  the  case 
on  trial,  and  without  any  support  in  evidence,  and  calculated  to  operate 
prejudicially  to  defendant  upon  the  minds  of  the  jury,  if  allowed  by  the 
court  under  objection,  is  error  sufficient  to  reverse  the  judgment. 

J.  M.  Duncan,  Alex  Pope,  R.  C.  De  Oraffenreidy  and  T.  M. 
XJampbell,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  Btate. 

WiLLSON,  J.  1.  There  can  be  no  question  but  that  the  evi- 
'dence  in  this  case  fairly  and  fully  raises  the  issue  of  self- 
defense.  It  clearly  appears  that  the  deceased  had,  for  some 
lime  previous  to  the  fatal  rencontre,  been  at  enmity  with  the 
defendant;  had  repeatedly,  and  apparently  without  reason- 
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able  or  probable  cause,  charged  the  defendant  with  the  crime 
of  arson;  had  threatened  to  take  the  life  of  the  defendant; 
had  actually  conspired  with  one  Tabler  to  take  defendant's 
life,  and  was  acting  together  with  said  Tabler  at  the  very  time 
of  the  homicide,  in  pursuance  with  and  in  furtherance  of  said 
conspiracy.  He  and  Tabler  also  endeavored  to  induce  others 
to  enter  into  said  conspiracy  with  them,  under  the  guise  and 
protection  of  an  oath-bound,  secret  organization  called  a  "vigi- 
lance committee." 

On  the  night  before  the  homicide,  at  the  instance  of  the  de- 
ceased and  Tabler,  a  meeting  of  this  "  vigilance  committee  " 
was  held  at  the  residence  of  deceased,  at  which  it  was  pro- 
posed and  urged  by  deceased  that  the  committee  should  pro- 
ceed at  once,  on  that  very  night,  to  execute  the  defendant,  but 
none  of  the  committee  present  would  agree  to  this  proposition 
except  Tabler.  Early  on  the  next  morning,  just  before  the 
homicide,  deceased  went  to  his  place  of  business,  and  through 
the  telephone  summoned  Tabler  to  his  presence.  Tabler  re- 
sponded promptly,  and  the  two  had  a  private  conference.  Very 
soon  after  this  conference,  the  deceased,  mounted  upon  his 
horse,  and  armed  with  a  six-shooter,  rode  up  by  the  side  of 
defendant,  who  was  riding  along  a  street  in  the  town  of  Long- 
view,  and  after  accosting  him,  again  accused  him  of  the  crime 
of  arson,  and  it  was  here  that  he  received  the  fatal  shot  at  the 
hands  of  the  defendant. 

We  do  not  think  it  can  be  doubted,  from  the  evidence  be- 
fore us,  that  the  deceased  and  Tabler  had  resolved  upon  tak- 
ing the  life  of  the  defendant  at  the  first  favorable  opportunity; 
that  they  were  prepared  for  and  seeking  such  opportunity; 
and  that,  on  the  occasion  of  the  homicide,  the  deceased  pro- 
voked the  diflBculty  which  resulted  in  his  death,  with  the  in- 
tention at  the  time  of  killing  the  defendant.  By  the  evidence, 
we  are  fully  informed  of  the  condition  of  the  mind  of  deceased 
towards  the  defendant,  and  as  to  his  intentions  and  design  to 
wreak  vengeance  upon  him  in  a  deadly  manner.  He  is  sur- 
rounded by  a  halo  of  light,  discovering  his  malice  and  inward 
intention,  and  illustrating  his  acts. 

How  stands  the  case  with  the  defendant?  His  presence  in 
town  in  the  early  morning  is  satisfactorily  accounted  for;  he 
was  there  on  a  matter  of  business  with  the  county  judge.  At 
home  he  left  a  sick  wife  with  an  infant  only  one  week  old. 
He  has  attended  to  his  business  with  the  county  judge,  and, 
mounted  upon  an.  inferior  pony,  is  traveling  along  a  public 
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street.  On  the  night  previous,  he  had  been  informed  that  the 
deceased  had  threatened  on  that  very  night  to  '"fix"  him  be- 
fore the  next  morning.  He  was  well  aware  of  the  bitter  en- 
mity of  the  deceased  towards  him,  although  he  may  not  have 
known  of  the  conspiracy  between  deceased  and  Tabler  to  take 
his  life.  He  was  armed  with  a  pistol,  and  in  view  of  the 
threat  which  had  been  communicated  to  him  the  night  pre- 
vious, it  cannot  be  said  that  the  fact  of  his  being  thus  armed 
indicated  anything  more  than  that,  should  occasion  require, 
he  would  defend  himself  against  the  threatened  danger.  There 
is  nothing  whatever  in  the  evidence  to  indicate  that  he  was 
seeking  a  difl&culty  with  the  deceased.  Under  these  circum- 
stances, the  deceased  rode  up  from  behind,  beside  the  defend- 
ant, and  accosting  him,  accused  him  again  of  the  crime  of 
arson.  Defendant  responded  that  he  must  retract  the  charge. 
Just  then,  one  witness  testifies,  the  deceased,  who  had  ridden 
a  little  in  advance  of  the  defendant,  turned  in  his  saddle 
towards  defendant,  and  placed  his  right  hand  to  his  right  side 
as  if  to  draw  a  pistol,  when  the  defendant  fired  and  shot  him. 
A  pistol  was  found  on  the  body  of  deceased,  on  his  right  side, 
about  where  the  witness  saw  him  place  his  right  hand.  Upon 
this  evidence,  the  trial  judge  very  properly  submitted  to  the 
jury  the  issue  of  self-defense. 

It  is  earnestly  contended,  however,  by  counsel  for  the  defend- 
ant, that  the  charge  upon  said  issue  is  imperfect,  erroneous, 
and  prejudicial  to  the  defendant,  and  should  have  been  sup- 
plied and  corrected  by  special  instructions  requested  by  the 
defendant.  Considering  the  charge  on  self-defense  with  refer- 
ence to  the  evidence  bearing  upon  that  issue,  we  are  of  the 
opinion  that  the  objections  urged  to  it  are  substantial  and 
tenable.  There  is  not  a  particle  of  evidence  fairly  raising  the 
issue  that  defendant  had  forfeited  the  right  of  self-defense  by 
seeking  and  provoking  the  difficulty,  and  it  was  erroneous  and 
prejudicial  to  the  defendant  to  submit  that  issue  to  a  jury. 

In  instructing  the  jury  upon  the  law  of  apparent  danger,  the 
charge  makes  the  right  of  self-defense  hinge  upon  the  fact  as 
to  whether  or  not  the  defendant  honestly  believed  at  the  time 
he  acted  that  he  was  in  danger  of  losing  his  life,  etc.  This 
idea  of  honest  belief  on  his  part  is  presented  three  several 
times  in  the  charge  upon  self-defense;  and,  while  being  sub- 
ject to  the  objection  that  it  is  made  too  prominent  to  the 
minds  of  the  jury,  is  besides  not  a  correct  statement  of  the 
law.     The  coirect  rule  is,  that  if  it  reasonably  appeared  to 
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the  defendant,  from  his  standpoint,  from  the  circumstances  of 
the  case,  that  the  danger  existed,  and  he  acted  under  the 
reasonable  belief  that  it  did  exist,  he  was  justified  in  defend- 
ing against  it  to  the  same  extent  and  under  the  same  rules 
permitted  in  case  the  danger  had  been  real:  Willson's  Texas 
Criminal  Laws,  sec.  978.  While  it  may  be  abstractly  correct 
to  require  that  the  defendant's  belief  of  the  existence  of  danger 
should  be  an  honest  one,  it  is  going  too  far,  we  think,  to  so 
instruct  the  jury,  especially  when  such  instruction  is  repeated 
BO  often,  and  especially,  too,  in  view  of  the  evidence  in  this 
crse. 

Another  serious  objection  to  the  charge  is,  that  in  instruct- 
ing the  jury  in  relation  to  threats  made  by  the  deceased 
against  the  defendant,  this  portion  of  the  charge  is  discon- 
nected from  that  portion  relating  to  self-defense,  when  it 
formed  a  part  of  the  law  of  the  issue  of  self-defense,  and 
should  have  been  given  in  immediate  connection  therewith. 
In  the  position  in  which  the  instruction  as  to  threats  appears 
in  the  charge,  the  jury  might  reasonably  have  concluded  that 
it  had  no  connection  with  the  issue  of  self-defense,  and  the 
efiect  may  have  been  that,  in  considering  that  issue,  the  jury 
entirely  ignored  the  legitimate  bearing  of  the  threats  thereon. 
The  law  of  self-defense,  when  invoked  by  the  proof,  should  be 
given  to  the  jury  plainly,  directly,  connectedly,  and  aflSrm- 
atively,  and  in  such  manner  as  to  show  its  applicability  to 
the  facts  in  evidence. 

In  this  case,  the  facts  in  proof  upon  the  issue  of  self-defense 
are  not  complicated,  and  a  plain,  direct,  affirmative  explana- 
tion of  the  law  applicable  thereto  should  have  been  given.  We 
do  not  think  the  court  gave  such  a  charge,  and  the  failure  to 
do  so  was,  we  think,  calculated  to,  and  probably  did,  inju- 
riously afi'ect  the  defendant's  rights.  Defendant's  guilt  or 
innocence  hinged  solely  upon  self-defense,  and  it  was  all-im- 
portant to  him  and  to  justice  that  the  law  in  relation  to  that 
issue  should  be  fully  and  clearly  explained  to  the  jury.  The 
learned  trial  judge  evidently  desired  and  intended  to  perform 
this  duty,  but,  as  we  have  attempted  to  show,  in  material  par- 
ticulars failed  to  give  the  defendant  the  full  benefit  of  self- 
defense,  and  such  failure,  in  view  of  the  evidence  in  this  case, 
constitutes  error  for  which  the  judgment  must  be  reversed. 

2.  Whilst,  in  our  opinion,  it  was  competent  for  the  defend- 
ant to  prove,  if  he  could,  that  the  deceased  had  no  probable 
cause  for  charging  him  with  the  crime  of  arson,  and  that  de- 
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ceased  did  not  in  fact  believe  said  charge  to  be  true,  but  that 
the  cause  of  deceased's  enmity  towards  him  was  an  entirely 
different  matter  than  the  arson,  still  we  do  not  think  the  court 
erred  in  refusing  to  permit  the  witness  Campbell  to  answer  the 
question  propounded  to  him,  as  to  whether,  in  an  investiga- 
tion he  had  made  about  the  arson,  he  had  found  any  evidence 
tending  to  connect  the  defendant  with  it.  The  objection  made 
to  the  question  was,  that  the  answer  thereto  would  be  but  the 
conclusion  of  the  witness.  This  objection,  we  think,  was  prop- 
erly sustained.  If  the  witness  had  been  called  upon  to  state 
facts  within  his  knowledge  concerning  the  arson,  and  the  de- 
fendant's relation  to  those  facts,  such  testimony  would  have 
been  relevant  and  admissible  in  view  of  the  other  evidence  in 
the  case. 

3.  It  was  not  error  to  reject  the  proposed  testimony  of  the 
declarations  of  Tabler.  Said  declarations  were  made  some 
time  after  the  homicide,  and  were  not  a  part  of  the  res  gestee  of 
the  homicide.  They  were  hearsay.  The  fact  that  Tabler  was 
a  co-conspirator  with  the  deceased  in  seeking  to  take  the  life 
of  the  defendant  would  not  render  such  declarations  admissi- 
ble in  behalf  of  the  defendant.  If  the  deceased  or  Tabler  had 
been  on  trial  for  a  crime  committed  in  furtherance  of  such 
conspiracy,  then  the  declarations  of  one,  made  pending  such 
conspiracy  and  in  furtherance  thereof,  would  be  admissible 
against  the  other:  Willson's  Texas  Criminal  Laws,  sec.  1048. 
But  we  know  of  no  rule  of  law  which  would  render  admissible 
in  behalf  of  the  defendant  the  declarations  of  Tabler,  made 
after  the  commission  of  the  homicide. 

4.  In  his  closing  argument  to  the  jury,  counsel  for  the  state 
went  out  of  the  record,  in  speaking  of  Tabler,  to  tell  the  jury 
about  the  circumstances  of  Tabler's  death, — the  manner  in 
which,  by  whom,  and  for  what  cause  said  Tabler  had  been 
killed,  and  why  it  was,  and  how  it  was  that  Tabler  had  killed 
one  Teague,  and  several  other  matters  in  relation  to  said 
Tabler,  about  which  there  was  no  evidence.  Counsel  for  de- 
fendant promptly  objected  to  these  remarks,  and  the  court 
overruled  the  objection,  appending  to  the  bill  of  exceptions  his 
reasons  for  so  doing,  which  are,  that  defendant's  counsel  had, 
in  their  address  to  the  jury,  severely  denounced,  as  a  co-con- 
spirator with  the  deceased,  the  said  Tabler,  etc.  As  shown 
by  the  evidence  in  the  case,  counsel  for  the  defendant  were 
justified  in  so  denouncing  said  Tabler,  and  in  so  doing  were 
but  reproducing  the  evidence  adduced  on  the  trial.    Counsel 
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for  the  state  was  not  therefore  warranted,  in  reply  to  thi» 
legitimate  denunciation,  in  stating  to  the  jury  his  individual 
knowledge  of  Tabler,  and  recounting  to  them  the  circum- 
stances of  the  killing  of  Teague  by  Tabler,  and  the  subsequent 
killing  of  Tabler  by  the  father  and  brother  of  the  deceased 
Teague.  These  matters  were  wholly  foreign  to  the  case  on 
trial,  without  any  support  whatever  in  the  evidence,  and  were 
calculated  to  operate  upon  the  minds  of  the  jury  prejudicially 
to  the  defendant.  These  improper  remarks,  if  there  was  no 
other  error  apparent  in  this  record,  would  justify,  if  not  de- 
mand, a  reversal  of  the  judgment. 

5.  A  number  of  other  errors  are  assigned,  which  we  shall 
not  discuss  or  determine,  as  they  are  of  that  character  which 
are  not  likely  to  occur  on  another  trial.  Because  of  the  errors 
in  the  charge,  and  the  improper  remarks  to  the  jury  made  by 
counsel  for  the  state,  above  mentioned,  the  judgment  is  re- 
yersed,  and  the  case  is  remanded. 


Self-defense,  Riqht  of,  where  one's  life  has  been  threatened:  Bohamwn 
V.  Commonwealth,  8  Am.  Rep.  474;  Dupree  v.  State,  73  Am.  Dec.  422,  and 
note.  Where  one  has  reasonable  and  well-gronnded  belief  that  he  is  actnallj 
in  danger  of  losing  his  life  or  of  suffering  great  bodily  harm,  he  is  justified 
in  defending  himself,  whether  the  danger  was  real  or  only  apparent:  Statev, 
Benham,  92  Id.  417,  and  note;  Logue  v.  CommonvxaUh,  80  Id.  481,  and  note; 
DuT^ee  v.  Staie,  73  Id.  422;  Campbell  v.  People,  61  Id.  49;  NoUa  v.  State,  62 
Id.  711,  and  note  714;  State  v.  Hickam,  95  Mo.  322;  6  Am.  St.  Rep. 

Declabation  of  Co-consfikatob  after  the  commission  of  the  act  is  inad- 
missible: Martin  v.  State,  25  Tex.  App.  557;  Bertford  v.  Sanner,  80  Am.  Deo. 
645,  note  550;  Spiea  v.  People,  3  Am.  St.  Rep.  320,  and  note,  on  the  admis- 
sibility of  declarations  of  co-conspirators,  487;  and  State  v.  OUdden,  3  Id.  23. 

Opinions  of  WrrNEssBa  akb  Gbneraxj<t  Inadmissible:  See  Hurt  v.  St. 
Louis  R'y  Co.,  4  Am.  St.  Rep.  374,  and  note;  when  admissible,  generally,^ 
see  note  to  Commonwealth  v.  Sturtivant,  19  Am.  Rep.  410-412;  Baltimore  <k 
L.  T.  Co.  V.  CasaeU,  59  Id.  176-186. 

Dboektion  of  Coukt  in  Regulating  CoNDtrcr  of  Counskl  in  Abcr>^ 
MENT  will  not  be  interfered  with,  unless  counsel  is  permitted,  against  objec- 
tions, to  make  or  persevere  in  improper  remarks:  Sidehim  v.  Wc^Huh  etc  E'j^ 
Co.,  3  Am.  St.  Rep.  649.  Argument  should  be  arrested  by  the  court  when 
Bot  supported  by  any  evidence:  Doster  v.  Broion,  71  Am.  Dec.  153. 
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Criminal  Law  —  Mubdek  —  Declarations  as  Part  op  Res  Gestae.  — Dec- 
laratioDs  or  acts  of  defendant  in  his  own  favor,  unless  part  of  the  re» 
gestae  or  of  a  confession,  are  not  admissible  for  the  defense;  hence  de- 
fendant cannot  prove  his  own  statements  or  declarations  with  regard  to 
the  homicide,  made  within  fifteen  or  twenty  minutes  after  the  killing, 
and  after  he  had  gone  some  twelve  hundred  yards  from  the  place  of  the 
killing. 

Ceabge  is  Radically  and  Fatallt  Eebonegus  where  there  is  a  total 
want  of  evidence  to  support  the  phase  of  case  to  which  the  charge  is 
applied,  or  where  it  assumes  a  theory  not  raised  or  indicated  by  the  evi- 
dence. 

CoRBEcrr  iNSTRTTcnoN  —  CoNSTEUcnoN  OF  Statute.  —  It  is  not  error  to 
qualify  the  word  "intention"  by  inserting  before  it  the  word  "imme- 
diate "  when  charging  the  jury  under  section  608  of  the  Penal  Code  of 
Texas,  which  declares  that  threats  afford  no  justification  for  homicide, 
"unleBS  it  be  shown  that,  at  the  time  of  the  homicide,  the  person  killed, 
by  Bome  act  then  done,  manifested  an  '  intention '  to  execute  the  threat  so 
made,"  aa  a  proper  construction  of  the  statute  is,  that  the  act  done  by 
deceased  manifesting  his  intention  to  execute  hia  threats  must  be  Buch 
as  BhowB  an  "  immediate  "  intention. 

I/U8k  and  Thurmond^  for  the  appellant. 

W.  L.  Davidson^  assistant  attorney-general^  for  the  state. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  convic- 
tion for  murder  of  the  second  degree  for  the  killing  of  one 
A.  J.  Guess,  whose  wife  was  a  niece  of  this  appellant. 
There  are  several  bills  of  exceptions  as  well  as  assignments  of 
error  presented  in  the  record,  which  attack  certain  rulings  of 
the  trial  court  upon  questions  of  evidence  and  certain  por- 
tions of  the  charge  given  the  jury,  as  also  the  refusal  to  give 
certain  requested  instructions  asked  for  defendant.  We  pro- 
pose to  notice  only  such  matters  complained  of  as  are  consid- 
ered of  moment  on  this  appeal. 

1.  Defendant  complains  that  the  court  erred  in  refusing  to 
permit  him  to  prove  his  own  statements  and  declarations  with 
regard  to  the  homicide,  made  within  fifteen  or  twenty  minutes 
after  the  killing,  and  after  he  had  gone  in  a  wagon  some 
twelve  hundred  yards  from  the  place  of  the  killing.  This 
identical  question  occurred  in  Stephens's  Case,  20  Tex.  App. 
255,  and  it  was  there  held  that  "declarations  of  a  defendant 
concerning  the  crime  charged  against  him,  made  ten  or  fifteen 
minutes  after  the  commission  of  the  same,  and  after  he  had 
gone  a  distance  of  four  or  five  hundred  yards  from  the  place 
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of  the  homicide,  cannot  be  treated  as  res  gestae,  and  are,  there- 
fore, not  admissible  in  his  behalf."  "Declarations  or  acts 
of  a  defendant  in  his  own  favor,  unless  part  of  the  res  gestae,  or 
of  a  confession  offered  by  the  prosecution,  are  not  admissible 
for  the  defense":  Walker  v.  State,  13  Tex.  App.  619, 

2.  For  the  purpose  of  showing  that  the  meeting  with  de- 
ceased was  unpremeditated  and  accidental,  defendant  proposed 
to  prove  that,  on  the  Saturday  before  the  Monday  when  the 
killing  occurred,  he  had  told  the  proposed  witness,  Rogers, 
that  he  would  be  at  the  post-office  at  Elwood  on  Monday 
evening  to  get  his  mail.  This  evidence  was  claimed  to  be  ad- 
missible in  connection  with  other  evidence  which  he  had  intro- 
duced, showing  that  he  was  on  his  way  to  Elwood  at  the  time 
the  difficulty  occurred,  and  tended  also  to  establish  that  fact. 
Whatever  may  have  been  the  theory  of  the  state  at  the  begin- 
ning of  the  trial  with  regard  to  this  matter,  we  are  of  opinion 
that  the  evidence  upon  that  point  is  positive  and  uncontra- 
dicted, to  the  effect  that  defendant  had  started  to  and  was  on 
his  way  to  the  Elwood  post-office,  that  he  was  going  for  his 
mail,  that  he  was  traveling  the  accustomed  and  most  direct 
route;  and  there  is  no  testimony  that  he  had  any  purpose  to 
seek  and  bring  on  a  difficulty  with  deceased.  True,  he  had  a 
double-barreled  gun  with  him.  But  this  he  had  a  right  to 
carry,  and  if  he  was  carrying  it  on  account  of  the  threats  de- 
ceased had  made  against  his  life,  this  did  not  lessen,  but  only 
emphasized,  the  right.  He  did  not  go  out  of  his  road  or  way 
to  meet  deceased.  On  the  contrary,  when  he  found  that  de- 
ceased had  unhitched  his  horse  from  the  plow,  and  was  rapidly 
following  the  wagon  in  which  he  was  riding,  he  urges  the 
driver  to  go  faster,  "  to  get  out  of  his  way,"  and  they  do  get  to 
the  gate,  close  it,  and  are  outside  the  field  when  the  deceased 
overtakes  them. 

Now,  if  under  these  circumstances  it  was  still  an  open  ques- 
tion as  to  whether  he  was  going  to  the  post-office  or  not,  then 
the  excluded  evidence  was  perhaps  material  and  admissible  as 
an  additional  fact  going  to  prove  it.  If  it  was  not  an  open  or 
disputed  question,  the  evidence  was  immaterial.  In  our  opin- 
ion, enough  has  been  shown  to  establish  its  immateriality,  and 
if  this  had  been  the  view  of  the  learned  trial  judge,  his  ruling 
would  have  been  correct.  Such,  however,  does  not  appear  to 
have  been  the  case,  because  we  find  in  the  fifteenth  paragraph 
of  his  charge,  which  is  made  a  special  ground  for  exception 
by  the  defendant,  that  the  jury  are  instructed  that  "the  de- 
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fendaut  had  the  right  to  go  to  the  post-oflBce,  or  any  other  place 
he  desired  to  go  for  a  lawful  purpose,  but  if  he  started  to 
or  by  the  house  of  the  deceased  merely  to  get  an  excuse  to 
kill  him,  or  with  the  intention  of  seeking  or  getting  into  a 
fatal  rencontre  with  the  deceased,  and  thus  got  into  the  difl5- 
culty,  then  the  defendant  cannot  justify  the  homicide,  even 
though  his  life  was  put  in  peril." 

With  the  testimony  as  disclosed  in  the  record  before  us, 
there  was  no  doubt  as  to  his  purpose  and  intention,  or  that  it 
was  a  lawful  one;  he  was,  as  all  the  witnesses  who  testify  on 
that  point  say,  going  to  the  post-oflBce.  If  this  be  so,  then 
this  instruction,  in  so  far  as  it  questioned  his  intention  and 
purpose,  was  not  warranted  by  evidence,  and  was  calculated 
to  prejudice  him  with  the  jury  by  impressing  them  with  the 
idea  that,  in  the  opinion  of  the  court,  there  was  serious  doubt 
upon  the  subject.  To  our  minds,  one  of  two  things  must  be 
apparent, — either  that  the  evidence  excluded  was  material,  and 
should  have  been  admitted  if  this  instruction  was  warranted, 
or  the  instruction  was  itself  unwarranted,  because  there  wag 
no  disputable  matter  upon  which  to  predicate  it.  In  eithei 
aspect  of  the  case,  the  error  is  both  important  and  serious. 
With  the  lights  before  us,  we  would  say  the  ruling  upon  the 
evidence  was  correct,  and  the  instruction  erroneous.  "  How- 
ever correct  a  principle  of  law  may  be  in  the  abstract,  it  is 
error  to  give  it  in  charge  where  there  is  a  total  want  of  evi- 
dence to  support  the  phase  of  case  to  which  it  is  applied": 
Conn  V.  State,  11  Tex.  App.  390.  "If  the  court  assumes  and 
charges  on  a  theory  not  raised  or  indicated  by  the  evidence,  it 
is  radical  error,  and  fatal  to  a  conviction  ":  Ross  v.  State.,  10  Id. 
455;  Taylor  v.  State,  13  Id.  184;  Hardin  v.  State,  13  Id.  192; 
Stewart  v.  State,  15  Id.  598.  A  charge  should  be  confined  to 
the  facts  in  evidence:  Boddy  v.  State,  14  Id.  528;  Mayfield  v. 
State,  23  Id.  645. 

3.  A  most  vigorous  attack  is  made,  in  the  able  brief  of 
counsel  for  defendant,  upon  that  portion  of  the  charge  of  the 
court  relative  to  threats  made  by  deceased  against  defend- 
ant. It  is  insisted  that  whilst,  in  the  twelfth  paragraph,  the 
court  correctly  announced  the  law  as  declared  in  article  COS  of 
our  Penal  Code,  that  it  was  error  in  paragraphs  13  and  14  to 
interpolate  the  word  "immediate,"  and  thereby  qualify  the 
word  "  intention,"  as  used  in  the  statute.  It  is  declared  by 
the  statute  that  threats  afford  no  justification  for  homicide, 
^  Qnless  it  be  shown  that,  at  the  time  of  the  homicide,  the  per- 
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Bon  killed,  by  Bome  act  then  done,  manifefited  an  intention  to 
execute  the  threat  bo  made."  The  jury  were  charged  by  the 
court  that  threats  would  afford  no  justification,  unless  the  de« 
ceased  "manifested  an  intention,  by  some  act  done  at  the  ti«ie, 
showing  an  immediate  intention  to  execute  the  threats." 

Applied  to  the  facts  directly  attendant  upon  the  killing,  it 
is  contended  that  the  use  of  the  word  "immediate"  was  not 
only  unauthorized,  but  deleterious  in  the  extreme.  Deceased 
was  unarmed.  He  had  dismounted  to  open  the  gate,  had 
come  through,  and  was  leading  his  horse,  and  defendant,  who 
was  still  upon  the  ground,  accosted  him:  "Hello,  Jack;  what 
are  you  in  such  a  hurry  for?"  The  reply  was:  "  If  I  get  my 
gun  I  will  show  you  what  I  am  in  a  hurry  for."  His  gun  was 
at  his  house,  some  forty  or  fifty  yards  distant.  Defendant 
went  to  the  west  side  of  the  wagon  and  took  out  his  gun,  and 
as  deceased  started  round  the  left  side  of  the  wagon,  defendant 
presented  his  gun  at  him  and  said:  "Sir,  wilt!  You  have 
been  following  me,  and  threatened  and  tried  to  kill  me  as 
often  as  I  will  allow  you  to."  Deceased  turned,  and  went 
round  the  east  side  of  the  wagon,  still  leading  the  horse,  and 
said  again:  "If  I  get  my  gun  I  will  kill  you."  Defendant 
walked  to  the  head  of  the  mules  to  the  wagon,  on  the  left  side, 
and  stopped,  and  when  the  deceased  came  opposite  from  the 
east  side,  defendant  said:  "  Hold  up,"  raised  and  presented 
his  gun,  and  as  deceased  said,  "  Shoot,  dog  on  you,"  he  fired 
both  barrels  in  quick  succession,  killing  deceased  instantly. 
Previous  and  deadly  threats  on  the  part  of  deceased  were 
proven,  and  also  the  fact  that  he  was  a  violent  man,  and  one 
likely  to  execute  his  threats. 

It  was  the  theory  of  the  defense  that  deceased  had  seen  de- 
fendant passing  in  the  wagon,  had  followed  him  rapidly,  and, 
when  shot,  was  going  to  his  house,  some  forty  or  fifty  yards 
distant,  to  get  his  gun,  and  with  it  execute  his  threats;  and 
that  defendant,  in  his  legitimate  right  of  self-defense,  had  the 
right,  then  and  there,  to  anticipate  and  shoot  him.  A  special 
instruction  requested  for  defendant,  and  which  was  refused  by 
the  court,  embraced  this  theory,  as  follows: — 

"  If  you  believe  from  the  evidence  that,  at  the  time  of  the 
killing.  Guess  was  advancing  towards  defendant  and  towards 
his  (Guess's)  house,  with  the  avowed  intention  to  get  his  gun 
and  attack  defendant,  and  take  his  life  or  do  him  some  serious 
bodily  injury;  and  if  you  further  believe  that  the  facts  and 
circumstances  in  evidence  were  such  as  to  create  in  the  mind 
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of  defendant  a  reasonable  belief  and  apprehension  that  such 
was  the  intention  of  Guess,  ....  then  defendant  might  act 
in  advance,  and  make  the  attack  upon  Guess.  Nor  was  it 
necessary  that  there  should  in  fact  be  real  danger  to  defend- 
ant at  the  time  of  the  killing,  provided  the  facts  and  circum- 
stances in  evidence  were  such  as  to  produce  in  the  mind  of 
defendant  a  reasonable  fear  or  expectation  of  death,  or  serious 
bodily  injury." 

As  before  stated,  the  language  of  our  statute  (Pen.  Code,  art. 
60S)  is,  that  threats  afford  no  justification,  "unless  it  be 
shown  that  at  the  time  of  the  homicide  the  person  killed,  by 
some  act  then  done,  manifested  an  intention  to  execute  the 
threat  so  made."  In  Penland's  Case,  19  Tex.  App.  365,  the 
doctrine  of  self-defense  enunciated  by  our  supreme  court  in 
Lander  v.  State,  12  Tex.  462,  is  quoted  approvingly,  as  follows: 
*'  The  belief  that  a  person  designs  to  kill  me  will  not  prevent 
my  killing  him  from  being  murder,  unless  he  is  making  some 
attempt  to  execute  his  design,  or  at  least  is  in  apparent  situ- 
ation to  do  so,  and  thereby  induces  me  reasonably  to  think 
that  he  intends  to  do  it  immediately;  citing  4  Ired.  409.  No 
contingent  necessity  will  avail."  In  Weaver's  Case,  19  Tex. 
App.  547,  speaking  of  the  doctrine  of  self-defense,  it  is  said 
that  self-defense  "  is  a  defensive,  not  an  offensive,  act,"  and 
that  "to  justify  the  destruction  of  human  life,  the  danger 
must  not  be  problematical  and  remote,  but  (apparently)  evi- 
dent and  immediate."  And  again:  "  The  necessities  of  self- 
defense  are  limited  to  the  immediate  resistance  of  (apparent) 
aggression,  and  the  apprehension  rnoBt  have  been  excited  by 

(acts  evincing)  an  actual  assault The  danger  to  be 

averted  must  be  apparently  immediate,  pressing,  imminent, 
and  unavoidable":  See  Hinton  v.  State,  24  Tex.  454;  Holt  v. 
State,  9  Tex.  App.  571. 

In  Jones  v.  State,  76  Ala.  8,  it  is  held  that,  to  "establish  the 
plea  of  self-defense  in  a  case  of  homicide,  the  defendant  must 
have  entertained  at  the  time  an  honest  belief  in  the  existence 
of  a  present  necessity  on  his  part  to  kill  in  order  to  save  his 
own  life,  or  to  prevent  the  infliction  of  grievous  bodily  harm, 
and  the  circumstances  must  have  been  such  as  to  impress  the 
mind  of  a  reasonable  man,  under  the  same  state  of  facts,  with 
a  belief  of  such  imminent  peril  and  urgent  necessity." 

In  People  v.  Westlake,  62  Cal.  303,  the  rule  announced  is, 
that  "past  threats  or  conduct  of  the  deceased,  how  violent 
eoever,  will  not  excuse  a  homicide  without  suflScient  present 
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demonstration  to  authorize  the  belief  that  the  deadly  purpose 

then  exists,  and  the  fear  that  it  will  then  be  executed."  See 
also  Id.  204.  And  in  People  v.  Tamkin,  62  Cal.  468,  it  is  held 
that  there  must  be  such  a  demonstration  of  an  immediate  in- 
tention to  execute  the  threat  as  to  induce  a  reasonable  belief 
that  the  party  threatened  will  lose  his  life,  or  sufifer  serious 
/bodily  injury,  unless  he  immediately  defends  himself  against 
the  attack  of  his  adversary.  In  State  v.  Home,  9  Kan.  119, 
it  is  said:  "There  must  not  only  be  reasonable  ground  to  be- 
lieve, but  the  purpose  to  execute  the  design  must  be  accom- 
panied by  some  attempt  to  execute  it,  or  the  person  must  at 
least  be  in  an  apparent  situation  to  do  so,  and  so  induce  a  rea- 
sonable belief  that  he  intends  to  do  it  immediately."  See  also 
State  V.  Clifford,  58  Wis.  113. 

We  are  of  opinion  that  a  proper  construction  of  the  lan- 
guage of  our  statute  (Pen.  Code,  art.  608)  is,  that  the  act  done 
by  deceased  manifesting  his  intention  to  execute  his  threats 
must  be  such  a  one  as  shows  an  immediate  intention, — "at  the 
time," — "then  done," — and  not  an  intention  dependent  upon 
some  other  contingency.  Deceased's  language  showed  that  he 
had  no  such  immediate  intention,  but  he  told  defendant  to 
wait  until  he  got  his  gun,  which  was  in  his  house,  forty  or 
fifty  yards  away.  In  the  light  of  the  authorities  cited,  and 
our  view  of  the  proper  construction  of  the  statute,  we  do  not 
think  the  charge  of  the  court  defective  in  the  particular  com- 
plained of;  and,  judged  by  the  same  rules  of  law,  we  think  it 
must  be  apparent  that  the  special  requested  instruction  was 
not  the  law,  and  that  consequently  there  was  no  error  in  re- 
fusing it. 

Other  questions  presented  on  this  appeal  are  of  compara- 
tively but  little  moment,  and  will  not  be  discussed.  Because 
■the  charge  of  the  court  in  the  fifteenth  paragraph,  as  is  previ- 
ously shown,  prejudicially  instructed  the  jury  as  to  a  phase  of 
the  case  unwarranted  by  the  evidence,  the  judgment  is  re- 
versed and  the  cause  remanded. 


Dkfeitdant  cannot  Provb  his  Own  Account  of  Homiciss  given  •ran 
a  short  time  after  it3  occurrence:  Dukes  v.  State,  71  Am.  Dec.  370,  and  note 
381. 

Instruction  Givjen  without  Evidbnce  to  support  the  theory  advanced 
is  error:  Andre  v.  Bodman,  71  Am.  Dec.  628,  and  note;  Chicago  etc.  R.  R.  Co. 
V.  George,  71  Id.  239;  Heirn  v.  McCaughan,  66  Id.  588,  note  603, 

Self-defensk  in  Cask  of  Homicide,  Generally:  See  Stale  v.  Eickam,  96 
Mo.  322;  6  Am.  St.  Rep.,  and  note;  Tillery  v.  State,  ante,  p.  882.    Threat*  do 
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sot  of  themselves  justify  homicide,  but  are  admissible,  with  other  evidence, 
to  show  that  defendant  acted  in  self-defense:  Note  to  Cam2)&eU  v.  People,  61 
Am.  Dec.  53-58;  Hopkins  v.  Commonwealth,  88  Id.  518;  Ex  parte  Moeby,  98 
Id.  547. 

Declakations  A3  Pakt  of  Res  Gest^  in  Criminal  Cases,  Geneballt: 
See  note  to  People  v.  Vernon,  95  Am.  Dec.  62,  63.  Declarations  of  accused 
are  not  generally  admissible  in  bis  own  favor:  Jones  v.  BtaiCj  62  Id.  550, 
and  note. 


Stockman  v.  State. 

[24  TXZAB  Afpbals,  S87.] 

Evidence — Whole  Convebsation  Admissible  whebe  Pabt  is  Given  in 
EviBBNOB.  —  Where  part  of  a  conversation  is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be  inquired  into  by  the  other 
party.  Hence,  where  the  prosecuting  witness  testifies  that  he  found  his 
stolen  property  in  the  possession  of  a  third  party,  and  that,  in  conversation 
with  such  party,  the  latter  consented  for  witness  to  take  his  property, 
but  afterwards  refused  to  let  him  do  so,  the  witness  may  be  asked,  on 
cross-examination,  if,  in  the  same  conversation  when  declining  to  give 
up  the  stolen  property,  the  third  party  did  not  claim,  as  a  reason  for  his 
action,  that  he  had  purchased  it. 

Id.  — Declarations  as  Kes  Gest^.  —  When  an  act  is  done  to  which  it  is 
necessary  or  important  to  ascribe  a  character,  motive,  or  object,  any- 
thing said  by  the  actor  at  the  time  from  which  the  character,  motive,  or 
cause  may  be  collected  is  part  of  the  res  gestce,  and  may  be  given  in  evi- 
dence, whether  the  actor  is  or  is  not  a  party  to  the  suit. 

Ebroneous  Charge  —  Weight  of  Evidence.  —  Court  cannot  instruct  as 
to  amount  or  degree  of  evidence  sufficient  to  warrant  conviction.  To  do 
so  is  to  charge  upon  the  weight  of  evidence,  and  erroneous.  Therefore, 
to  charge  that  if  a  person  is  found  in  possession  of  property  recently 
stolen,  and  if  the  circumstances  are  such  as  call  upon  him  for  an  explan- 
ation, and  he  fails  to  explain  the  possession,  then  these  facts  would  au- 
thorize his  conviction,  if  a  presumption  of  guilt  has  arisen  in  the  minds 
of  the  jury  from  such  facts,  is  error. 

PossBssioN  of  Recently  Stolen  Property  Unexplained  is  prima  foot 
evidence  of  theft,  authorizing  a  presumption  of  guilt;  but  such  presump- 
tion is  not  a  legal  one,  but  is  one  of  fact,  to  be  found  by  the  jury.  The 
court  should  not  charge  the  conclusiveness  of  such  presumption,  but 
should  submit  the  facts  to  be  found  by  the  jury. 

Conviction  for  stealing  sheep. 

Auiiin  Pollardy  for  the  appellant. 

W.  L.  Davidson,  cissistant  attorney-general,  for  the  8tat6. 

White,  P.  J.  On  his  direct  examinaion,  the  state  bad 
proved  by  the  prosecuting  witness  Chilton  that,  in  looking  for 
his  lost  shep,  he  went  to  the  shearing-camp  of  one  Dean,  and 
there  saw  Dean,  and  had  a  conversation  with  him  about  the 


Nov.  1887.]  Stockman  v.  State.  895 

eheep,  in  which  Dean  stated  that  he  had  the  sheep;  also  that 
Dean,  at  one  of  the  conversations  had  with  him,  gave  his  con- 
cent for  witness  to  take  the  sheep,  and  that  subsequently  he 
refused  to  let  him  do  so.  On  cross-examination  by  defendant, 
the  witness  was  asked  if,  in  the  conversation  in  which  Dean 
declined  to  give  up  the  sheep,  he,  Dean,  did  not  claim  as  a 
reason  for  his  action  that  he  had  purchased  them.  This  ques- 
tion and  the  answer  thereto  were  objected  to,  and  the  objection 
was  sustained  upon  the  ground  that  the  evidence  sought  to  be 
elicited  was  hearsay. 

The  evidence  was  admissible  upon  the  principle  that  "when 
part  of  a  conversation  is  given  in  evidence  by  one  party,  the 
whole,  on  the  same  subject,  may  be  inquired  into  by  the 
other":  Code  Crim.  Proc,  art.  671.  Another  well-settled  rule 
under  which  the  evidence  was  also  legitimate  and  admissible 
is,  that  "when  an  act  is  done  to  which  it  is  necessary  or  im- 
portant to  ascribe  a  character,  motive,  or  object,  what  was  said 
by  the  actor  at  the  time  from  which  the  character,  motive,  or 
cause  may  be  collected,  is  part  of  the  res  gestag, — verbal  acts, 
— and  may  be  given  in  evidence,  whether  the  actor  be  or  be 
not  a  party  to  the  suit":  1  Greenl.  Ev.,  sec.  108,  and  note, 
and  note  on  page  130j  WilliaTns  v.  State,  4  Tex.  App.  5;  Sager 
v.  State,  11  Id.  110;  Pharr  v.  State,  9  Id.  129. 

In  the  sixth  paragraph  of  the  charge  of  the  court,  which  is 
specially  complained  of,  the  jury  were  instructed:  "If  a  per- 
son is  found  in  possession  of  property  recently  stolen,  and  if 
the  circumstances  are  such  as  call  upon  him  for  an  explana- 
tion, and  he  fails  to  give  any  explanation  of  such  possession, 
then  these  facts  would  authorize  his  conviction  if  a  presump- 
tion of  guilt  has  arisen  in  the  minds  of  the  jury  from  such 
facts."  It  is  not  for  the  judge  to  say  what  amount  or  degree 
cf  evidence  is  sufficient  to  warrant  a  jury  in  convicting.  To 
do  so  is  to  charge  upon  the  weight  of  evidence,  and  is  revers- 
ible error:  Rice  v.  State,  3  Tex.  App.  451 ;  Lunsford  v.  State,  9  Id. 
217;  Stephens  V.  State,  10  Id.  120;  Stone  y.  State,  22  Id.  186. 

In  Ayresy.State,21  Tex.  App.  399,  it  was  held  that  "possession 
of  recently  stolen  property,  if  such  possession  be  unexplained, 
ia  prima  facie  evidence  of  theft,  such  as  will  authorize  the  in- 
ference or  presumption  of  guilt,  but  such  inference  or  presump- 
tion is  not  a  mere  legal  one,  but  is  one  of  fact  to  be  found  by 
the  jury.  The  trial  court  should  in  no  instance  charge  the 
conclusiveness  of  such  inference  and  presumption,  but  should 
Bubmit  them  as  facts  to  be  found  by  the  jury;  for  at  most 
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they  are  but  circumstances  from  which  guilt  is  inferred,  and 
not  positive  proof  establishing  it." 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded.  

Whole  Cokversation  is  Admissible  whebe  Part  has  been  Qiyen  ni 
EviDEjrcE:  See  note  to  Rouse  v.  Whited,  82  Am.  Dec.  342-345;  Morthouse  v. 
NoHhrop,  89  Id.  211. 

Admissibility  of  Declarations  as  Part  of  Res  Gest^:  See  extended 
note  to  People  v.  Verrwn,  95  Am.  Dec.  51-76;  Hamilton  v.  State,  10  Am.  Rep. 
22,  note  28. 

Instructions  upon  Weight  of  Evidence,  or  assuming  facts  to  be  proved, 
are  erroneous:  People  v.  Lemson,  76  Am.  Dec.  505;  State  v.  Dick,  86  Id.  439» 
and  note;  State  v.  Daniel,  97  N.  C.  393. 

Possession  of  Stolen  Pbofertt  as  Evidence  of  Larcent:  See  note  to 
Hunt  v.  Commonwealth,  70  Am.  Dec.  447-452;  Staie  v.  Johnson,  86  Id.  434; 
People  V.  Hurley,  44  Am.  Rep.  55;  Lehman  v.  State,  51  Id.  298.  In  WrighM 
V.  CommonwedUh,  82  Va.  183,  it  is  said  that  though  such  possession  unex- 
plained may  not  be  conclusive  evidence,  it  is  admissible  to  proive  the  crime. 
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^24  Texas  Apfbals,  489.] 
Gbdcinal  Law — Burglary  —  Former  Conviction  not  a  Bab. — Where 
a  party  is  convicted  of  burglary  as  a  principal,  he  is  still  liable  to  a 
prosecution  for  conspiracy  to  commit  the  same  burglary,  and  the  con- 
viction  for  the  burglary  will  not  bar  the  prosecution  for  the  conspiracy 
under  the  Texas  statute  declaring  that  conspiracy  is  complete  if  two 
or  more  persons  positively  agree  between  themselves  to  commit  burglary^ 
though  the  burglary  is  not  committed. 

Oerald  Griffin^  for  the  appellant. 

W.  L.  Davidson^  assistant  attorney-general,  for  the  state. 

HuET,  J.  Whitford,  Neiderluck,  alias  Miller,  Edward  Levi, 
and  Frank  Hawkins  were  jointly  indicted  for  conspiracy  to 
commit  burglary.  Appellant  Whitford  was  tried  alone,  a 
severance  being  had,  was  convicted,  and  appeals  to  this  court. 
In  bar  to  this  prosecution,  appellant  interposed  a  plea  of  con- 
viction for  the  burglary.  Upon  motion  of  the  district  attor- 
ney, this  plea  was  stricken  out,  and  appellant  excepted. 

Was  the  plea  a  bar,  conceding  it  to  be  true,  to  the  prosecu- 
tion for  conspiracy?  Appellant  was  convicted  of  the  sub- 
staative  offense,  to  wit,  burglary  as  a  principal,  not  as  an 
accomplice.  Being  placed  on  trial  for  conspiracy  to  commit 
the  same  burglary,  will  the  conviction  of  the  burglary  as  » 
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principal  bar  the  prosecution  for  the  conspiracy?  "We  hav& 
examined  all  the  authorities  accessible  to  us  at  this  place,  but> 
have  failed  to  find  in  any  work  the  precise  question  presented, 
or  discussed. 

The  doctrine  of  merger  does  not  solve  the  question,  but  th^- 
doctrine  of  "carving"  does  to  some  extent  aid  in  its  solution. 
Says  Mr.  Bishop:  "There  is  a  diJBference  between  a  crime  and 
a  criminal  transaction.  A  criminal  transaction  may  be  de- 
fined to  be  an  act  or  series  of  acts  proceeding  from  one  wrong- 
ful impulse  of  the  will  of  such  a  nature  that  one  or  more  of 

them  will  be  indictable In  reason  there  may  be  any 

number  of  distinct  crimes  in  a  single  criminal  transaction. 
This  comes  from  the  fact  that  the  words  of  our  language  being; 
limited,  while  the  transactions  of  life  may  almost  be  termed; 
Infinite  in  variety,  and  the  lines  to  be  drawn  around  specifics 
oflfenses  being  necessarily  incomparably  more  limited  than  the 
words,  it  is  impossible  there  should  be  an  exact  outline  of 
crime  whose  circumference  shall  exactly  coincide  vrith  every 
criminal  transaction.    The  consequence  is,  that  the  law  does,,., 
what  it  must,  declare  this   combination  a  fact  and  intent  . 
to  be  indictable,  then  another  combination,  and  another,  and  ) 
BO  on,  until  it  is  supposed  to  have  proceeded  far  enough,  when  : 
it  stops.     And  when  this  is  done,  it  is  impossible  the  inhibi- 
tions should  be  so  distinct  that  no  one  shall  embrace  anything 
forbidden  by  another.   Therefore  it  is  established  doctrine  that 
more  than  one  offense  may  be  committed  by  a  man  in  one*, 
transaction.    Whether  a  prosecution  for  one  crime  carved  out': 
of  the  one  transaction  should  be  held  to  bar  an  indictment, 
for  another  crime  carved  out  of  the  same  transaction,  is  a  dif- 
ferent question ;  but  the  authorities  appear  to  be,  that  in  some^ 
circumstances  it  will  be,  and  in  others  it  will  not." 

Now,  in  harmony  with  these  principles,  our  code  has  carved^ 
two  offenses  from  this  one  criminal  transaction.  It  has  de-^ 
clared  that  the  offense  of  conspiracy  is  complete  if  two  or  m^re 
persons  positively  agree  between  themselves  to  commit  bur- 
glary, though  the  burglary  is  not  committed :  Pen.  Code,  arts. 
800,  801,  802,  804. 

Under  what  circumstances  will  a  conviction  for  one  cause 
carved  out  of  one  transaction  bar  an  indictment  for  another, 
when  carved  out  of  the  same  criminal  transaction?  Now,  if" 
A  steals  a  horse  and  saddle  at  the  same  time,  a  conviction  for 
the  one  bars  a  prosecution  for  the  other.  This  is  well  settled,, 
and  plain  sailing.     T^  t  etippose  A,  B,  and  C  conspire  to  steaP 
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three  horses  from  the  same  stable  and  ride  them  out  of  the 
city,  and  with  a  view  of  carrying  out  this  criminal  transac- 
tion they  steal  three  saddles  the  night  before  the  theft  of  the 
horses,  certainly  a  conviction  for  the  theft  of  the  horses  would 
not  bar  an  indictment  for  the  theft  of  the  saddles;  and  this 
would  be  so,  though  the  theft  of  the  saddles  was  a  part  of  the 
same  criminal  transaction. 

On  the  other  hand,  let  us  submit  an  illustration.  Suppose 
appellant  had  been  convicted  of  the  burglary  as  an  accomplice 
by  proof  of  the  very  facts  which  make  up  the  conspiracy,  would 
€uch  a  conviction  bar  an  indictment  for  the  burglary?  An 
accomplice  is  one  who  agrees  with  the  principal  offender  to 
aid  him  in  committing  the  oflfense,  though  he  may  not  have 
given  him  such  aid. 

A,  B,  and  C  enter  into  a  positive  agreement  to  aid  one 
another  in  murdering  E;  A  commits  the  murder;  B  and  C 
are  accomplices, — the  fact  that  the  agreement  was  positive, 
and  that  each  would  aid  in  the  commission  of  the  offense 
would  not  alter  the  case;  all  not  present  would  be  accom- 
plices. But  to  convict  B  and  C  as  accomplices,  the  state 
would  have  to  rely  upon  the  facts  constituting  the  conspiracy. 
This  would  be  so  in  the  supposed  case,  but  not  in  all  cases, 
by  any  means;  for  quite  a  number  of  acts  may  constitute  the 
actor  an  accomplice  which  would  not  technically  constitute 
"  a  conspiracy."  We  would  hold  that,  in  the  supposed  case,  a 
conviction  for  the  substantive  offense  as  an  accomplice  would 
bar  an  indictment  for  the  conspiracy.  Upon  what  principle? 
Obviously,  upon  the  principle  that  a  party  cannot  be  constitu- 
tionally convicted  twice  for  the  same  acts  and  intent. 

The  case  in  hand  does  not  occupy  this  attitude.  Appellant 
was  convicted  of  the  burglary  as  a  principal  offender,  and 
while  the  conspiracy  may  have  been  adduced  in  evidence  in 
order  to  establish  the  burglary,  and,  in  connection  with  other 
facts,  to  prove  the  guilt  of  appellant  as  a  principal,  yet  this 
would  not  be  a  conviction  upon  the  acts  constituting  the  con- 
spiracy. For,  upon  trial  for  au  oflfense,  evidences  of  other 
offenses  is  very  frequently  and  justly  received;  and  because 
proof  of  other  offenses  has  been  drawn  upon  to  aid  in  convict- 
ing of  a  certain  crime,  this  fact  does  not  bar  a  prosecution  for 
the  other  offenses. 

We  are  of  opinion  that,  under  the  facts  of  this  case,  to  wit, 
that  appellant  was  convicted  as  principal  for  the  burglary, 
that  there  was  no  error  in  sustaining  the  district  attorney's 
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motion  to  strike  out  the  plea.    The  indictment  is  good,  and 
not  subject  to  the  objection  that  it  is  duplicitous. 
We  find  no  error  in  the  judgment,  and  it  is  aflfirmed. 

Criminal  Conspiracy  Generally:  See  note  to  Spies  v.  People,  3  Am.  St. 
Rep.  473  et  seq. 

Plea  of  Former  Acquittal  or  CoNncnoN:  See  extended  note  to  Robert* 
V.  State,  58  Am.  Dec.  536-549. 

Merger  of  Crimes.  — The  law  of  merger  as  applied  in  criminal  law  is  well 
stated  by  Mr.  Wharton  in  his  work  on  criminal  law,  volume  1,  ninth  edition, 
section  27  a,  as  follows:  "  Merger  is  said  to  exist  when  the  lesser  offense  is 
absorbed  in  the  greater;  but  in  criminal  practice  the  only  cases  in  which  such 
absorption  is  claimed  to  be  operative  is  when  a  misdemeanor  is  an  ingredient 
of  a  felony,  in  which  case  the  older  authorities  maintain  that  the  trial  must  be 
exclusively  for  the  felony,  and  that  the  defendant  cannot,  under  an  indict- 
ment for  felony,  be  convicted  of  misdemeanor.  The  reason  alleged  for  this 
is,  that  in  those  days  the  incidents  of  a  trial  for  felony  were  so  different  from 
those  of  a  trial  for  misdemeanor  that  it  was  not  right  to  invest  the  prosecu- 
tion with  the  power  of  interchanging  them  at  its  caprice.  A  party  charged 
with  felony,  for  instance,  was  not  entitled  to  counsel,  and  his  right  of  challenge 
and  his  right  to  a  copy  of  the  indictment  were  restricted.  If  there  were  no 
merger,  —  if,  on  the  one  side,  the  defendant,  on  proof  of  the  felony  on  an 
indictment  for  misdemeanor,  could  be  convicted  of  the  misdemeanor  charged; 
or  if,  on  the  other  side,  on  disproof  of  the  felony  on  an  indictment  for  the 
felony  he  could  be  convicted  of  the  constituent  misdemeanor,  —  this  would  do 
away  with  the  distinction  between  felonies  and  misdemeanors,  as  above 
stated.  This  distinction,  however,  the  courts  could  not  do  away  with,  and 
the  only  way  to  avoid  this  was  to  preserve  the  line  of  demarkation  between 
felonies  and  misdemeanors  intact.  This  they  did  by  determining  that  there 
could  be  no  conviction  of  a  misdemeanor  on  an  indictment  for  a  felony,  for 
this  would  deprive  the  defendant  of  privileges  to  which  he  would  be  entitled 
if  the  indictment  was  for  a  misdemeanor,  and  that  if  the  offense  charged  was 
a  misdemeanor  and  the  offense  proved  turned  out  to  be  a  felony,  then  there 
must  be  an  acquittal,  which  would  not  bar  an  indictment  for  felony  on  the 
trial  of  which  defendant  would  be  put,  under  due  restrictions  as  to  counsel 
and  other  privileges.  As  will  be  hereafter  seen,  since  the  abolition  of  these 
distinctions  between  felony  and  misdemeanor  the  doctrine  of  merger,  as 
above  stated,  has  no  reasonable  ground  to  stand  upon,  or  basis  upon  which 
to  rest.  The  consequence  is,  that  a  defendant  charged  with  an  assault  is  no 
longer,  as  a  rule,  held  to  be  entitled  to  an  acquittal  because  the  assault  is 
part  of  a  felony;  while  by  statute,  if  not  by  judicial  construction,  there  are 
no  jurisdictions  in  which  a  defendant,  on  an  indictment  for  felony,  cannot  be 
acquitted  of  the  felony  and  convicted  of  the  constituent  misdemeanor,  if 
duly  pleaded.  If,  however,  there  is  no  constituent  misdemeanor  duly 
pleaded,  then  the  defendant,  if  acquitted  of  the  felony,  cannot  be  convicted 
of  a  misdemeanor  proved  on  the  trial  but  not  averred  in  the  indictment." 
,  And  again,  the  author  says,  at  section  395:  "Even  supposing  treason  exists, 
the  felony  of  murder  or  manslaughter  does  not  merge  in  it.  Merger  only 
exists  where  a  misdemeanor  and  a  felony  form  a  constituent  part  of  the  same 
act;  as  where  an  attempt  to  commit  a  larceny  and  the  larceny  itself  unite. 
In  such  cases  it  is  the  felony  alone  that  can  be  prosecuted.  But  two  felonies 
cannot  thus  coalesce,  for,  being  each  of  equal  grade,  neither  sinks  into  the 
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other."  The  same  conclusions  are  reached  by  Mr.  Bishop  in  hia  work  on 
criminal  law,  7th  ed.,  chapter  53,  and  sections  804-814,  of  volume  1.  In  the 
discussion  which  follows,  no  attempt  will  be  made  to  treat  the  subject  as  to 
when  a  party  indicted  for  the  higher  crime,  with  sufBcient  allegations,  may 
be  convicted  of  the  lesser  offense,  shown  by  the  proof  to  be  a  part  of  the 
greater  criminal  transaction,  but  merely  when  the  lesser  crime  is  merged  or 
obliterated  by  the  greater,  growing  out  of  the  same  act  or  series  of  acts. 

Merger  of  Conspiracy  in  Felony.  —  As  a  conspiracy  to  commit  a 
felony  is  only  one  step  toward  the  completion  of  the  act,  and  is  only  a  mis- 
demeanor, the  body  of  the  American  cases  have  followed  the  old  common-law 
rule,  that  where  a  paxty  is  being  tried  for  a  conspiracy,  and  it  is  shown  that 
he  has  proceeded  to  the  actual  commission  of  a  felony  by  a  succession  of  acts, 
the  misdemeanor  or  conspiracy  is  merged,  and  he  cannot  be  convicted.  In 
other  words,  a  conspiracy  to  commit  a  higher  crime  merges  in  that  crime,  if 
committed,  and  the  conspirator  cannot  be  indicted  and  punished  for  the  con- 
spiracy as  a  distinct  offense:  CommontoeaUhv.  Kingsbury,  5  Mass.  105;  State 
V.  Mayherry,  48  Me.  218;  Commonwealth  v.  Blackburn,  1  Duvall,  4;  State  v. 
Noyes,  25  Vt.  415;  People  v.  Mather,  4  Wend.  229-265;  21  Am.  Dec.  122; 
People  V.  Richards,  1  Mich,  216;  Commonwealth  v.  Parr,  5  Watts  &  S.  345; 
Commonweal,  v.  Delany,  1  Grant  Cas.  224;  EUcin  v.  People,  28  N.  Y.  177. 
Where  the  crime  is  a  misdemeanor  by  the  common  law,  but  by  statute  ia  made 
a  felony,  the  misdemeanor  is  merged:  People  v.  Fish,  4  Park.  Cr.  206-212. 
The  rule  as  sustained  by  the  above  authorities  is  well  stated,  and  the  rea- 
sons therefor  given,  in  Johnson  v.  State,  26  N.  J.  L.  312-324,  where  it  is  said: 
"If,  therefore,  on  the  trial  for  a  misdemeanor,  it  appears  that  the  same  act  in- 
volves a  felony,  the  proceedings  will  be  arrested;  otherwise  the  conviction 
and  judgment  on  the  lesser  offense  may  be  pleaded  in  bar  of  a  prosecution 
for  the  higher  crime,  and  offenders  escape  without  due  punishment;  but  un- 
less it  appears  that  the  same  act  involves  both  offenses,  the  lesser  will  not 
merge."  And  again,  in  Johnson  v.  State,  29  Id.  453-462,  it  ia  said:  "It  is 
also  objected  to  this  record,  that  while  it  contains  an  indictment  and  convic- 
tion for  a  conspiracy  merely,  it  at  the  same  time  discloses  and  charges  the 
commission  of  a  crime  of  much  greater  magnitude,  viz.,  perjury,  and  suborn- 
ation of  perjury,  and  that  as  a  consequence  the  lesser  offense  ia  merged 
in  the  greater,  and  that  an  indictment  for  the  lesser,  which  contains  on  its 
face  an  allegation  and  charge  showing  the  commission  of  the  greater,  is  bad, 
and  will  not  be  sustained.  Such  has  doubtless  long  been  the  law,  and  it 
should  be  applied  to  this  case  if  it  comes  within  the  principle.  The  law  in 
this  respect  rests,  I  presume,  on  the  verj'  well-established  principle,  that  a 
person  cannot  be  twice  tried  for  the  same  offense,  and  it  would  be  unjust  to 
the  public,  and  contrary  to  its  policy,  to  permit  a  person  to  be  indicted  and 
convicted  of  some  small  offense  which  might  be  carved  out  of  some  partic- 
ular transaction  involving  crime  of  the  very  highest  grade,  and  thus  escape 
almost  entirely  the  punishment  to  which  by  law  he  was  amenable  "  The 
doctrine,  however,  has  been  expressly  repudiated  in  Elngland,  where  it  is  held 
that  on  an  indictment  for  conspiracy,  which  is  a  misdemeanor,  it  is  no  ground 
for  an  acquittal  that  the  evidence  necessary  to  prove  the  lesser  crime  also 
shows  that  it  is  part  of  a  felony,  and  that  the  felony  has  been  committed. 
Thus  upon  an  indictment  for  conspiracy  to  commit  larceny,  and  charging 
that  in  pursuance  of  that  conspiracy  the  larceny  had  been  committed,  the 
accused  is  not  entitled  to  acquittal,  though  the  evidence  shows  that  be  was 
guilty  of  felony,  the  conspiracy  proved  making  him  accessary  before  the  fact 
to  the  felony,  or  crime  of  larceny:  Regina  v.  Button,  11  Q.  B.  929;  3  CoxC.  C. 
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229;  and  to  the  same  effect,  Regina  v.  Boulton,  12  Cox  C.  C  87-93.  Some  of 
the  states  have  statutes  which  provide  that  a  conspiracy  to  commit  a  felony 
does  not  merge  in  the  felony  when  committed,  but  may  be  tried  separately: 
People  V.  Arnold,  46  Mich.  268-274;  Laura  v.  State,  26  Miss.  174;  and  the 
tendency  of  many  other  cases  'n  toward  the  doctrine  that  the  conviction  of 
a  lesser  offense  will  not  bar  a  prosecution  for  a  greater  crime  which  grows 
out  of  the  same  act  or  series  of  acts:  State  v.  Littkfield,  35  Am.  Rep.  335, 
and  note  339-345;  Kelsey  v.  State,  62  Ga.  558;  People  v.  Saunders,  4  Park. 
Cr.  196. 

Cbimes  of  Equal  Deokee  do  not  Merge.  Where  the  object  of  a  conspi- 
racy is  to  commit  a  misdemeanor,  the  conspiracy  is  not  merged  in  the  misde- 
meanor when  the  crime  is  committed.  The  rule  is  correctly  stated  in  People 
V.  Mather,  4  Wend.  229-265,  21  Am.  Dec.  122,  where  it  is  said:  "It  is  sup- 
I  i>6ed  that  a  conspiracy  to  commit  a  crime  is  merged  in  the  crime  when  the 
conspiracy  is  executed.  This  may  be  so  where  the  crime  is  of  a  higher  grade 
than  the  conspiracy,  and  the  object  of  the  conspiracy  is  fully  accomplished; 
but  a  conspiracy  is  only  a  misdemeanor,  and  when  its  object  is  only  to  com- 
mit a  misdemeanor,  it  cannot  be  merged.  Where  two  crimes  are  of  equal 
grade,  there  can  be  no  legal  technical  merger  ":  Commontoealth  v.  Kingsbury, 
6  Mass.  108;  Commonwealth  v.  Blackburn,  1  Duvall,  4;  People  v.  Eichards,  1 
Mich.  216;  Commonwealth  v.  Pan-,  6  Watts  &  S.  345;  Commonwealthv.  Delany, 
1  Grant  Cas.  224;  Commonwealth  v.  Bakeman,  105  Mass.  53;  CommomceaUh 
V.  Walker,  108  Id.  309;  Commonwealth  v.  Dean,  109  Id.  349;  Hartman  v. 
Commonwealth,  5  Pa.  St.  60;  State  v.  Murray,  15  Me.  100;  State  v.  Murphy, 
6  Ala.  765;  41  Am.  Dec.  79.  Thus  a  conspiracy  to  impede  an  officer  in  the 
discharge  of  his  official  duties  will  not  merge  in  the  crime  of  actually  imped- 
ing the  officer:  State  v.  Noyea,  25  Vt.  415.  A  conspiracy  to  cheat  by  false 
pretenses,  and  an  actual  cheating  by  such  pretenses,  will  not  merge:  State  v. 
Mayberry,  48  Me.  218.  And  under  this  head,  that  crimes  of  equal  magni- 
tude do  not  merge  in  each  other,  may  be  cited  as  an  example  the  fact  that 
burglary  and  grand  larceny  are  distinct  felonies  of  the  same  grade,  and  sub- 
ject to  the  same  nature  of  punishment,  and  are  therefore  not  subject  to  the 
doctrine  of  merger:  Bell  v.  State,  48  Ala.  684;  17  Am.  Rep.  40;  2  Am.  Crim. 
Rep.  627;  Howard  v.  State,  8  Tex.  App.  447;  Smith  v.  State,  22  Id.  350.  So 
an  assault  and  battery  with  intent  to  rob  is  not  merged  in  the  robbery  when 
committed,  as  both  are  of  the  same  grade  of  crime,  viz.,  felonies:  Hamilton 
T.  State,  36  Ind.  280;  10  Am.  Bep.  22.  And  where  trespass  is  made  a  felony 
by  statute,  it  does  not  merge  in  a  felony  committed  in  connection  with  tha 
trespass:  White  v.  Fort,  3  Hawks,  261. 


Bowers  v.  State. 

[24  Texas  Appeals,  642.] 

To  CoNtiTlTUTK  THE  Crimb  OF  Maimino,  the  act  must  be  done  both  will- 
fally  and  maliciously. 

Criminal  Law.  —  Willful  Act  is  One  Commiti'ed  with  an  evil  intent, 
with  legal  malice,  without  reasonable  ground  for  believing  the  act  to  be 
lawful,  and  without  legal  justification. 

Criminal  Law.  —  Malicious  Act  is  One  committed  in  a  state  of  mind 
which  shows  a  heart  regardless  of  social  duty,  and  fatally  bent  on  mis- 
chief; a  wrongful  act  intentionally  done,  without  legal  justification  or 
excuse. 
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Qrdunal  Law.  —  ly  Trials  for  Maimtng,  the  court,  in  instructing  the 
jury,  must  explain  the  legal  meaning  of  the  worda  "willfully"  and 
"maliciously." 

Ckdsisai.  Law.  —  Ix  Trial  for  Maiming,  evidence  which  tends  to  show 
that  the  violent  injury  inflicted  was  not  committed  with  a  "willful  and 
malicious  "  intent,  within  the  legal  meaning  of  such  words,  is  admissible, 
and  to  reject  it  is  material  error. 

Cbiminal  Law.  —  Each  Conspirator  is  Responsible  for  Evertthinq 
Done  by  his  confederates  which  follows  incidentally  in  the  execution  of 
the  common  design,  as  one  of  its  natural  and  probable  consequences, 
even  though  it  was  not  intended  as  a  part  of  the  original  design  or  com- 
mon plan.  If  the  act  is  the  ordinary  and  probable  effect  of  the  wrongful 
act  specifically  agreed  upon,  so  that  the  connection  between  them  may 
be  reasonably  apparent,  and  not  a  fresh  and  independent  product  of  the 
mind  of  one  of  the  confederates  outside  of  and  foreign  to  the  common 
design,  all  are  conspirators. 

Criminal  Law  —  Conspiract. — Jury  must  Deoxrmins  whether  the  act 
done  by  a  member  of  a  conspiracy  naturally  flowed  from  and  was  done  in 
furtherance  of  the  common  design,  so  as  to  make  him  guilty  as  a  par- 
ticipator in  the  conspiracy. 

Ckihinal  Law  —  Maimino  a  Question  fob  Jury. — Biting  off  a  portion 
of  the  member  of  a  man's  body  is  not  necessarily  maiming;  and  the  jury 
must  determine  whether  the  member  was  so  injured  as  to  substantially 
deprive  the  injored  party  of  it,  and  constitute  the  crime. 

P.  P.  Norwood^  for  the  appellant. 

W.  L.  Davidsonj  assistant  attorney-general,  for  the  respondent. 

WiLLSON,  J.  To  constitute  the  oflfense  of  maiming,  the  act 
must  be  done  both  willfully  and  maliciously.  A  willful  act 
is  one  committed  with  an  evil  intent,  with  legal  malice,  with- 
out reasonable  ground  for  believing  the  act  to  be  lawful,  and 
without  legal  justification,  A  malicious  act  is  one  committed 
in  a  state  of  mind  which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief;  a  wrongful  act  intention- 
ally done,  without  legal  justification  or  excuse. 

In  trials  for  this  offense,  the  legal  signification  of  the  words 
"willfully"  and  "maliciously,"  must  be  explained  to  the  jury: 
Willson's  Texas  Criminal  Laws,  sees.  876, 877.  This,  we  think, 
was  substantially  and  sufficiently  done  in  this  case.  But 
we  are  of  the  opinion  that  the  court  committed  a  material  er- 
ror in  rejecting  the  testimony  of  the  witnesses  Ledbetter  and 
Foster,  offered  by  the  defendant  for  the  purpose  of  showing, 
or  as  tending  to  show,  that  the  violence  inflicted  upon  the  in- 
jured party  was  not  inflicted  willfully  and  maliciously,  within 
the  legal  signification  of  those  terms.  We  think  the  rejected 
testimony  was  pertinent  to  the  issue  of  intent,  and  that  the 
defendant  was  entitled  to  have  it  placed  before  the  jury  for 
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their  consideration,  in  connection  with  the  other  evidence  ad- 
duced. 

It  is  insisted  by  counsel  for  the  defendant  that  the  law  ap- 
plicable to  the  facts  of  this  case  was  not  given  in  charge  to 
the  jury.  It  appears  from  the  evidence  that  the  defendant, 
one  Estes,  Dansby,  the  injured  party,  and  others  were  confined 
as  priseners  in  the  county  jail.  Dansby  had  testified  as  a 
witness  at  an  inquest  held  over  the  dead  body  of  a  negro  pris- 
oner who  had  been  killed  in  said  jail  a  short  time  before  the 
diflBculty  occurred  which  is  the  foundation  of  this  prosecution. 
Defendant  and  Estes  charged  that  he  had  given  false  testi- 
mony before  said  inquest,  and  they  and  others  of  the  prisoners 
agreed  that  for  bo  falsely  testifying  they  would  whip  Dansby 
with  a  leather  strap,  an  instrument  which  they  had  in  jail. 
In  pursuance  of  this  agreement,  they  assaulted  Dansby,  who 
resisted  them.  Estes,  assisted  by  the  defendant  and  others, 
threw  Dansby  upon  the  floor.  Estes  and  Dansby  were  fight- 
ing each  other,  and  during  the  fight,  while  the  parties  were 
down  on  the  floor,  Dansby  was  deprived  of  a  portion  of  one  of 
his  thumbs. 

It  is  clear,  from  the  evidence,  we  think,  that  the  injury  to 
Dansby's  thumb  was  caused  by  the  teeth  of  Estes.  Estes 
seized  Dansby's  thumb  with  his  teeth,  and  the  defendant 
kicked  Dansby  on  the  arm,  thus  extricating  Dansby's  thumb 
from  Estes's  teeth.  It  is  not  clear,  from  the  evidence,  what 
motive  actuated  the  defendant  in  kicking  Dansby  on  the  arm; 
whether  his  purpose  was  to  aid  Estes  in  the  struggle,  or  to  re- 
lease Dansby's  thumb  from  Estes's  teeth.  But  we  will  not 
pause  to  consider  or  discuss  this  feature  of  the  case. 

The  important  and  controlling  question  presented  by  the 
facts  is,  whether  or  not  the  defendant  is  criminally  responsi- 
ble for  the  act  of  Estes  in  biting  Dansby's  thumb.  It  is  made 
clear  by  the  evidence  that  defendant,  Estes,  and  others  had 
entered  into  a  conspiracy  to  whip  Dansby  with  the  leather 
strap.  Does  the  fact  that  defendant  had  entered  into  and 
engaged  in  the  execution  of  such  a  conspiracy  render  him 
liable  with  Estes  for  biting  Dansby's  thumb? 

Upon  the  subject  of  the  responsibility  of  a  conspirator  for 
the  acts  of  his  co-conspirators,  the  rule,  as  we  deduct  from 
the  authorities,  is,  that  each  conspirator  is  responsible  for 
everything  done  by  his  confederates  which  follows  inciden- 
tally in  the  execution  of  the  common  design,  as  one  of  its 
probable  and  natural  consequences,  even  though  it  was  not 
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intended  as  a  part  of  the  original  design  or  commoa  plan.    In 

other  words,  the  act  must  be  the  ordinary  and  probable  effect 
of  the  wrongful  act  specifically  agreed  on,  so  that  the  con- 
rnection  between  them  may  be  reasonably  apparent,  and  not 
^  fresh  and  independent  product  of  the  mind  of  one  of  the 
oonfederates  outside  of  or  foreign  to  the  common  design:  1 
Wharton's  Crim.  Law,  9th  ed.,  sees.  214-220,  397;  1  Bishop's 
Crim.  Law,  7th  ed.,  sees.  640,  641;  Lamb  v.  People,  96  111.  73; 
Muloff  V.  People,  45  N.  Y.  213;  Thompson  v.  State,  25  Ala.  41 ; 
I'ranJc  v.  State,  27  Id.  37;  Williavis  v.  State,  83  Id.  16;  Kirhy 
•v.  State,  23  Tex.  App.  13.  The  last-cited  case  is  not  in  con- 
:flict  with  the  rule  as  above  stated,  but  is  in  perfect  harmony 
■with  it,  when  viewed  with  reference  to  the  facts  before  the 
court. 

Now,  the  rule  being  as  we  have  stated  it  to  be,  the  responsi- 
bility of  the  defendant  for  the  said  act  of  Estes  depends  upon 
the  solution  of  another  question ;  that  is,  was  the  act  of  Estes 
in  biting  Dansby's  thumb  the  ordinary  and  probable  effect  of 
the  wrongful  act  of  attempting  to  whip  Dansby  with  a  leather 
etrap?  or  was  it  a  fresh  and  independent  product  of  the  mind 
of  Estes,  outside  of  or  foreign  to  the  common  design?  If  the 
former,  the  defendant  is  responsible  for  the  act;  but  if  the 
latter,  he  is  not  responsible  for  it.  How  must  this  question 
■be  solved?  By  the  jury  alone.  It  is  a  question  of  fact,  and 
vrithin  the  exclusive  province  of  the  jury. 

In  the  recent  and  celebrated  case  of  Spies  v.  People,  122  111. 
1,  3  Am.  St.  Rep.  320,  the  court  said:  "Whether  or  not  the  act 
done  by  a  member  of  a  conspiracy  naturally  flowed  from  and 
was  done  in  furtherance  of  the  common  design,  are  questions 
of  fact  for  the  jury."  We  are  of  the  opinion  that  the  court 
erred  in  not  submitting  the  question  above  stated  to  the  jury, 
accompanied  by  proper  instructions  explaining  the  rules  of 
the  law  hereinbefore  announced.  This  phase  of  the  case  as 
made  by  the  evidence  was  not  covered  by  the  charge.  De- 
fendant's counsel  requested  a  special  charge  relating  to  it, 
which,  although  not  full  and  accurate,  was  suflBcient  to  direct 
the  attention  of  the  court  specially  to  the  issue. 

Another  issue  which  should  have  been  submitted  to  the  jury 
is,  whether  the  injury  inflicted  on  Dansby's  thumb  constituted 
maiming.  Biting  off  a  portion  of  a  member  of  the  body  is  not 
oecessarily  maiming.  It  should  be  left  to  the  jury  to  deter- 
fnine  in  all  such  cases  whether  the  member  was  so  injured 
■as  to  substantially  deprive  the  injured  party  of  it:  Willson'i 
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Texas  Criminal  Laws,  sec.  877.  This  issue  the  court  failed  to 
eubmit  to  the  jury,  and  in  so  failing  did  not  give  the  jury  the 
whole  law  applicable  to  the  evidence. 

Because  of  the  errors  mentioned,  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


Malice,  Definition  of:  Commonwealth  v.  York,  43  Am.  Dec.  373;  McCoy 
V.  State,  78  Id.  520,  note  529;   note  to  TerwiUiger  v.  Wands,  72  Id.  429. 

Ckiminai*  Conspiracy,  Law  or,  Generally,  and  what  constitntea  a  con- 
flpirator:  Spies  v.  People,  3  Am.  St.  Eep.  320,  and  note  on  the  subject  474 
et  seq. ;  see  also  State  v.  OUdden,  3  Id.  23,  note  39;  Spencer  v.  State,  4  Id.  74, 
note  77. 

Beating  a  Pebson  and  Feactotbino  his  Skull  was  held  not  to  ooa- 
•titate  mayhem,  in  Commonwealth  v.  SoTnerville,  5  Am.  D«o.  61i. 
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Obiminal  Law — Nonage — Burden  op  Proof. —Where  nonage  of  de- 
fendant is  established  at  the  time  the  crime  was  committed,  the  prosecu- 
tion, in  order  to  convict,  must  prove  that  at  the  time  defendant  committed 
the  crime  he  understood  the  nature  and  illegality  of  the  act.  Proof  that 
he  knew  the  difference  between  good  and  evil,  or  that  he  was  possessed 
of  the  intelligence  of  ordinary  boys  of  his  age,  does  not  fill  the  require- 
ments of  the  law.  It  must  be  shown  that  he  had  sufficient  discretion  to 
nnderstand  the  nature  and  illegality  of  the  act  constituting  the  crime. 

Id.  —  Proof  of  Age  of  Discretion  between  good  and  evil  need  not  be 
made  by  direct  and  positive  evidence.  Circumstances  of  education,  hab- 
its of  life,  general  character,  moral  and  religious  instructions,  and  often 
facta  connected  with  the  crime  charged,  will  be  sufficient  to  satisfy  the 
jury  that  the  defendant  had  the  discretion  required  to  render  him  respon- 
sible for  the  crime. 

Id.  —  Opinion  as  Evidence  of  age  of  discretion  between  good  and  evil. 
Witnesses,  after  they  have  stated  the  facts  upon  which  their  opinions 
are  based,  may  state  their  opinions  as  to  whether  the  defendant,  at  the 
time  he  committed  the  crime,  had  sufficient  discretion  to  understand  the 
nature  and  illegality  of  the  acts  constituting  it;  but  the  weight  to  be 
given  to  the  opinions  is  for  the  jury  to  consider  and  determine. 

Id.  —  Confession  as  Evidence.  —  Confession  not  made  under  the  influence 
of  fear,  or  of  any  positive  promise  of  benefit  to  be  gained,  and  under 
caution  that  it  could  be  used  against  him.  is  admissible  in  evidence 
against  defendant. 

Id.  — Contradiction  of  Confession  —  Credibility  of  Evidence.  — Wliere 
the  confession  states  that  in  committing  burglary  defendant  acted  under 
the  compulsion  of  another  party,  and  is  contradicted  by  the  party  him- 
self, the  jury  must  determine  the  credibility  and  weight  of  the  evidence, 
and  in  doing  so  they  may  believe  one  portion  of  the  confession,  and  reject 
as  untrue  another  portion  contradicted  by  evidence  produced. 
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I©.  —  CoNnssiON  A3  Evidence — Instructions. — Where  defendant  ha» 
confessed  that  he  entered  a  house  with  intent  to  steal  therefrom,  convic- 
tion is  not  sought,  or  wholly  founded  on  circumstantial  evidence,  and  it 
is  not  necessary  to  instruct  as  to  circumstantial  evidence. 

Judgment  will  not  be  Kevebsed  where  the  evidence  of  guilt,  though  not 
entirely  free  from  doubt,  is  still  legally  sufficient  to  support  the  judg- 
ment of  conviction. 

Indictment  and  conviction  for  burglary. 

Sims  and  Wright,  for  the  appellant. 

IF.  L.  Davidson,  assistant  attomey-generalj  for  the  state. 

WiLLSON,  J.  At  the  time  of  the  commission  of  the  ofifense, 
the  evidence  shows  that  the  defendant  was  over  nine  but  un- 
der thirteen  years  of  age.  His  nonage  being  established,  the 
burden  devolved  upon  the  state,  in  order  to  subject  him  to 
punishment,  to  prove  that  at  the  time  he  committed  the  of- 
fense, if  he  did  commit  it,  he  understood  the  nature  and  ille- 
gality of  the  act.  Proof  that  he  knew  the  difference  between 
good  and  evil,  or  that  he  was  possessed  of  the  intelligence  of 
ordinary  boys  of  his  age,  does  not  fill  the  requirements  of  the 
law.  It  must  be  shown  that  he  had  sufficient  discretion  to 
understand  the  nature  and  illegality  of  the  particular  act  con- 
stituting the  crime. 

It  is  not  required  that  proof  of  discretion  should  be  made 
by  direct  and  positive  testimony.  In  most  instances,  circum- 
stances of  education,  habits  of  life,  general  character,  moral 
and  religious  instructions,  and  oftentimes  the  circumstances 
connected  with  the  offense  charged,  will  be  sufficient  to  satisfy 
the  jury  that  the  defendant  had  the  discretion  required  to  ren- 
der him  responsible  for  the  crime:  Willson's  Texas  Criminal 
Laws,  sees.  71-74. 

On  the  trial  of  this  case  the  court,  over  the  objections  of  the 
defendant,  permitted  several  witnesses  to  state  their  opinions 
as  to  the  discretion  of  the  defendant,  and  these  rulings  of  the 
court  are  presented  for  revision  by  proper  bill  of  exception, 
and  insisted  upon  as  error.  The  precise  question  thus  pre- 
sented has  never  been  directly  adjudicated  by  the  courts  of 
last  resort  in  this  state.  A  familiar  general  rule  of  evidence 
is,  that  witnesses  can  only  speak  as  to  facts,  and  cannot  be 
permitted  to  state  their  belief  or  opinions.  But  to  this  general 
rule  there  are  well-settled  exceptions,  one  of  which  is,  that 
where  the  issue  is  as  to  the  sanity  of  a  person,  even  witnesses 
who  are  not  experts  are  permitted  to  state  their  opinions  and 
conclusions  upon  the  facts  to  which  they  testify:  Willson'a 
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Texas  Criminal  Laws,  sec.  87.  See  also,  as  to  other  exceptions. 
Cooper  V.  State,  23  Tex.  331;  Wharton's  Grim.  Ev.,  sees.  459, 
460;  Roscoe's  Crim.  Ev.,  7th  ed.,  143,  144. 

Should  the  exception  which  applies  where  the  issue  is  sanity 
apply  in  this  case?  We  can  see  no  good  reason  why  it  should 
not.  In  the  two  cases  the  inquiry  is  substantially  the  same, — 
that  is,  the  mental  status  of  the  defendant  at  the  time  of  the 
commission  of  the  act.  The  two  issues  are  analogous,  if  not 
precisely  the  same,  and  it  seems  to  us  that  evidence  which  is 
competent  upon  the  one  should  be  held  competent  upon  the 
other.  We  hold,  therefore,  that  it  was  not  error  to  permit  the 
witnesses  to  state  their  opinions  that  the  defendant,  at  the  time 
of  the  commission  of  the  burglary,  had  sufficient  discretion  to 
understand  the  nature  and  illegality  of  the  acts  constituting 
that  crime,  said  witnesses  having  stated  the  facts  upon  which 
their  opinions  were  based, — that  is,  their  acquaintance  with 
the  defendant;  that  he  was  a  bright  boy,  could  read  and  write, 
etc.  As  to  the  weight  to  be  given  to  these  opinions,  that  was 
a  matter  for  the  jury  to  consider  and  determine,  and  does  not 
relate  to  the  admissibility  of  the  opinions  as  evidence. 

"With  respect  to  the  charge  of  the  court  upon  the  issue  of  the 
defendant's  discretion,  it  is  in  our  opinion  correct,  and  presents 
the  defense  of  infancy  affirmatively  and  clearly.  It  was  not 
error,  therefore,  to  refuse  to  give  the  special  instructions  re- 
quested by  the  defendant's  counsel  upon  said  issue. 

As  to  the  admissibility  of  the  defendant's  confession,  we 
think  there  can  be  no  doubt.  He  was  properly  cautioned  be- 
fore making  the  confession,  that  it  could  be  used  against  him. 
It  was  not  made  under  the  influence  of  fear,  or  of  any  positive 
promise  of  a  benefit  to  be  gained  by  him  by  making  it.  Under 
the  rules  now  governing  the  admissibility  of  confessions,  we 
do  not  think  the  court  erred  in  admitting  the  confession: 
Rice  V.  State,  22  Tex.  App.  654;  Thompson  v.  State,  19  Id.  595. 

That  portion  of  the  defendant's  confession  which  stated  that 
in  burglarizing  the  house  he  acted  under  compulsion  of  an- 
other party  was  contradicted  by  the  testimony  of  the  party 
named.  It  was  for  the  jury  to  determine  the  credibility  and 
weight  of  the  evidence,  and  in  doing  so  it  was  within  their 
province  to  believe  one  portion  of  the  confession  to  be  true, 
and  to  reject  as  untrue  another  portion  which  had  been  con- 
tradicted by  other  testimony  adduced. 

Defendant  having  confessed  that  he  entered  the  house  with 
intent  to  commit  theft  therefrom,  the  case  is  not  one  in  which 
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the  conviction  was  sought  or  wholly  founded  upon  circum- 
etantial  evidence,  and  it  was  not  necessary,  therefore,  that  the 
court  should  instruct  the  jury  with  regard  to  circumstantial 
evidence. 

We  have  given  this  case  a  careful  consideration,  and  we 
find  no  reversible  error  disclosed  in  the  record.  While  the  evi- 
dence of  defendant's  guilt  cannot  be  said  to  be  entirely  free 
from  suspicion  and  doubt,  still  it  must  be  regarded  as  legally 
sufficient  to  support  the  conviction.  The  judgment  is  there- 
fore affirmed.  

Capacity  of  Infant  to  Commit  Crime:  See  extended  note  to  Godfrey  v. 
StaU,  70  Am.  Dec.  496-499;  Heilman  v.  State,  4  Am.  St.  Rep.  207,  and  note. 

Opinion  as  Evidenck  Generally:  See  TiUery  v.  SUUtt  ante,  p.  882,  and 
caaea  cited  in  note. 

Confessions,  when  Adiossiblb  as  Volxtntabt:  See  People  v.  Barker,  1 
Am.  St.  Rep.  501,  and  note;  Broum  v.  Stale,  3  Id.  682,  and  note. 

Where  It  Appears  from  Confession,  or  other  eridenoe,  that  a  part  of 
the  confession  is  nntme,  such  part  may  be  disregarded:  Broum  r.  Oommom' 
wealth,  S3  Am.  Deo.  263. 
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[24  TxzAS  Appxalb,  570.] 

CBncnrAL  Law. — Recent  Possession  of  Stolen  Pbopkbtt  is  not  posi- 
tive evidence  of  theft;  it  is  only  a  circnmatance  tending  to  establish  it; 
and  where  the  case  depends  upon  recent  possession,  it  is  one  of  circum- 
stantial evidence,  and  the  law  presenting  that  character  of  case  must  be 
submitted  to  the  jury.  To  omit  to  do  so  is  error;  for  whilst,  under  cer- 
tain conditions,  recent  possession  will  support  a  conviction  for  theft,  it 
is,  in  connection  with  the  other  conditions,  only  one  of  the  circumstanoei 
from  which  guilt  is  inferred. 

Id. — Possession  of  Property  Recently  Stolen  —  Presumption  —  Ques- 
tion FOR  Jury.  — When  party,  in  whose  exclusive  possession  property 
recently  stolen  is  found,  fails  reasonably  to  account  for  his  possession 
when  called  upon,  or  when  the  facts  are  such  as  to  require  of  him  an  ex- 
planation, the  presumption  of  guilt  arising  from  the  recent  loss  and  pos- 
session will  warrant  conviction  without  further  proof.  But  in  such  case, 
the  jury  must  be  explicitly  instructed  that,  unless  they  find  that  such 
possession  was  recent,  they  will  indulge  no  presumption  of  guilt  because 
of  the  fact  that  defendant  was  found  with  such  property  in  his  posses- 
sion. 

Id. — iNSTErcnoNS. — To  Convict  of  Thefi',  it  must  be  shown  that  de- 
fendant had  some  connection  with  or  complicity  in  the  original  taking 
of  the  property.  Proof  that  subsequently  and  without  complicity,  but 
with  knowledge  that  the  property  was  stolen,  he  aided  the  taker  to  dia- 
pose  of  it,  will  not  warrant  conviction;  hence  the  jury  should  be  in- 
•tmcted  that,  in  order  to  convict,  they  must  believe,  beyond  a  reasonable 
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doubt,  that  defendant  ia  guilty  of  the  original  fraudulent  taking;  and 
any  subsequent  connection,  either  in  good  or  bad  faith,  with  the  prop- 
erty after  the  taking,  would  not  constitute  theft. 
Id.  — Testimony  of  Accomplice,  to  be  sufficient  to  convict,  mast  be  cor- 
roborated, not  Tnerely  so  as  to  show  that  the  crime  charged  was  com- 
mitted, but  must  also  show  defendant's  complicity  therein;  and  where 
the  original  taking  is  the  material  part  of  the  case,  the  accomplice  must 
be  corroborated  on  that  particular  point. 

Jones  and  Cunningham,  F.  G.  Thurmond,  and  C.  I.  Evans, 
for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  Appellant  and  one  Yvlllis  were  jointly  in- 
dicted for  the  theft  of  one  head  of  cattle,  the  property  of  one 
W.  T.  Wright.  They  severed  on  the  trial,  and  each  was  sepa- 
rately convicted,  and  both  cases  are  on  appeal  to  this  court. 

By  the  testimony  of  W.  G.  Wright,  the  alleged  owner,  it 
appears  that  his  home  was  in  Taylor  County,  and  that  the 
range  of  the  animal  was  on  Elm  Creek,  one  and  a  half  miles 
west  of  Abilene,  in  Taylor  County.  He  had  not  seen  the  cow 
for  three  months,  and  did  not  know  she  had  been  stolen  until 
he  was  notified.  He  found  her  in  and  received  her  from  the 
possession  of  the  sherifif  of  Jones  County,  who  had  taken  her 
from  the  possession  of  the  appellant  and  others  in  the  latter 
county.  There  is  no  testimony,  either  positive  or  circumstan- 
tial, going  to  show  that  the  defendants,  or  any  one  with  whom 
they  might  be  supposed  to  have  been  acting  in  concert,  were 
ever  seen  taking  or  in  possession  of  the  cow  in  Taylor  County- 
On  the  contrary,  the  first  time  the  defendants  are  shown  in 
the  possession  of,  or  as  having  any  connection  with  the  fini- 
mal,  is  at  the  appellant  Boyd's  pen,  some  twenty  miles  from 
Anson,  in  Jones  County,  where  they  are  shown  to  have  changed 
the  marks  and  brands  upon  it.  At  most,  this  evidence  makea 
the  case  one  of  recent  possession. 

Recent  possession  is  not  positive  evidence  of  theft;  it  is 
but  a  circumstance  tending  to  establish  it.  A  case  dependent 
alone  upon  recent  possession  is  a  case  of  circumstantial  testi- 
mony, and  the  law  presenting  that  character  of  case  should  be 
submitted  to  the  jury;  because,  whilst  under  certain  conditions 
recent  possession  will  support  a  conviction  for  theft,  it  is,  in 
connection  with  such  other  conditions,  only  one  of  the  circum- 
-  stances  from  which  the  guilt  is  inferred:  Perry  v.  State,  41 
Tex.  484;  Faulkner  v.  State,  15  Tex.  App.  115;  Lehman  v. 
State,  18  Id.  174;  51  Am.  Rep.  298;  Sullivan  v.  State,  18  Tex. 
App.  623;  Scott  v.  State,  19  Id.  325;  Ay  res  v.  State,  21  Id.  400; 


910  Boyd  v.  State.  [Texas, 

Willson's  Texas  Criminal  Laws,  sec.  1299;  Schultzy.  State,  20 
Tex.  App.  308. 

Being  a  case  of  circumstantial  evidence,  it  was  error  in  the 
court  to  omit  to  charge,  and  was  error  to  refuse  the  special 
requested  instructions  to  the  jury  with  regard  to  the  law  gov- 
erning such  character  of  cases.  With  regard  to  recent  posses- 
sion, in  general  terms  the  rule  is,  that  if  a  party,  in  whose 
exclusive  possession  property  recently  stolen  is  found,  fails 
reasonably  to  account  for  his  possession  when  called  upon  to 
explain,  or  when  the  facts  are  such  as  to  require  of  him  an 
explanation,  the  presumption  of  guilt  arising  from  recent  loss 
and  possession  will  warrant  a  conviction  without  the  necessity 
of  further  proof:  Robinson  v.  State,  22  Tex.  App.  690;  Will- 
eon's  Texas  Criminal  Laws,  sees.  1299,  1300. 

In  such  a  case,  however,  it  should  be  left  to  the  jury,  under 
proper  instructions,  to  determine  the  question  of  recent  pos- 
session, and  they  should  be  explicitly  instructed  that,  unless 
they  found  such  possession  was  recent,  they  would  indulge  no 
presumption  of  defendant's  guilt  because  of  the  fact  of  his 
being  found  in  possession  of  the  property:  Bragg  v.  State,  17 
Tex.  App.  219;  Curling. State,  23  Id.  681;  McCoys.  State,  44 
Tex.  616;  Willson's  Texas  Criminal  Laws,  sec.  1306.  The 
court  omitted  any  charge  upon  this  branch  of  the  law  of  the 
case,  and  refused  a  special  requested  instruction  calling  atten- 
tion to  the  matter. 

As  stated  above,  there  was  no  direct  evidence  as  to  the  origi- 
nal taking  of  the  animal.  It  seems  quite  clear,  however,  that 
the  defendants  had  every  reason  to  know  and  believe  that  the 
cow  was  stolen  when  they  changed  her  mark  and  brand,  and 
when  they  received  her  into  their  possession;  and  it  does 
appear  to  us  that  much  trouble  encountered  by  the  prosecu- 
tion might  have  been  avoided  by  trying  the  defendants  as 
receivers  of  stolen  property,  under  article  743  of  the  Penal 
Code,  or  perhaps  better  still,  for  altering  and  defacing  the 
mark  and  brand,  as  provided  in  article  760,  Penal  Code;  both 
of  which  oflfenses  are  punishable  as  is  theft.  The  presecution, 
however,  being  for  theft,  and  it  being  absolutely  essential  in 
support  of  that  charge  to  connect  the  defendant  with  the 
original  taking,  to  warrant  his  conviction,  without  such  proof 
of  connection  any  subsequent  guilty  connection  with  the 
stolen  animal,  such  as  a  receiver  of  the  same,  or  as  the  party 
who  had  illegally  altered  the  mark  and  brand,  would  not  be 
suflQcient  to  warrant  the  conviction  for  theft. 
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"To  inculpate  a  defendant  as  a  principal  oflfender  in  the 
crime  of  theft,  the  state  must  show  that  he  had  some  connec- 
tion with  or  complicity  in  the  taking  of  the  property.  It  does 
not  suffice  to  prove  that,  subsequently  to  the  taking  and  with- 
out complicity  therein,  but  with  knowledge  that  the  property 
had  been  stolen,  he  aided  the  taker  to  dispose  of  it":  Cohea  v. 
State,  9  Tex.  App.  173;  McAfee  v.  State,  14  Id.  668;  Tucker  v. 
State,  21  Id.  699. 

Without  a  very  clear  and  positive  understanding  of  this 
principle  of  law,  it  is  manifest  that  an  ordinary  jury  would 
be  misled  as  to  the  character  and  weight  to  be  attached  to 
the  subsequent  inculpatory  acts  of  defendant,  though  not  con- 
nected with  the  original  taking.  Appreciating  this  danger, 
and  to  avoid  it,  defendant  requested  a  special  instruction, 
which  the  court  refused,  and  which  was  in  eflfect  that,  "before 
the  jury  can  convict  defendant  they  must  believe  beyond 
a  reasonable  doubt  that  he  is  guilty  of  the  original  fraudulent 
taking,  and  any  subsequent  connection  after  the  taking  would 
not  be  theft,  either  in  good  or  bad  faith;  and  if  the  jury 
believed  that  the  defendant  purchased  the  cow  from  Mixon 
or  any  other  party,  after  the  fraudulent  taking,  either  in  good 
or  bad  faith,  he  is  not  guilty  of  theft":  Clayton y.  State,  15 
Tex.  App.  348;  Barrett  v.  State,  18  Id.  64;  Phillips  v.  State,  19 
Id.  159;  Morrow  v.  State,  22  Id.  240;  Curlin  v.  State,  23  Id. 
681.  It  was  error  to  refuse  this  instruction  under  the  circum- 
stances of  the  case:  See  Willson's  Texas  Criminal  Laws,  sec. 
306. 

As  to  the  testimony  of  the  accomplice  Mixon,  we  are  of  the 
opinion  the  charge  was  not  sufficiently  explicit  upon  the  char- 
acter of  the  corroboration.  Such  testimony  must  be  corrobo- 
rated, not  merely  so  as  to  show  that  such  a  crime  as  the  one 
charged  was  committed,  but  the  defendant's  complicity  in  the 
crime  committed:  Code  Crim.  Proc,  art.  741.  The  material 
matter  in  this  case  was  the  original  taking, — in  other  words, 
the  theft  of  the  animal, — and  whilst  it  may  be  that  the  sub- 
sequent acts  of  defendant  would  tend  in  some  degree  to  show 
complicity  in  the  original  taking,  and  whilst  as  to  these  acts 
the  accomplice  testimony  was  corroborated,  these  acts,  as  we 
have  seen,  did  not  prove  the  original  taking,  and  under  the 
circumstances  developed  in  this  case  they  tended  very  slightly, 
if  at  all,  to  prove  it;  because,  whatever  of  corroboration  there  is 
in  the  evidence  is  alone  as  to  matters  occurring  subsequent  *o 
the  crime  charged;  that  is,  subsequent  to  the  original  taking 
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or  theft.  As  to  the  original  taking,  the  accomplice  himself 
professed  to  know  nothing  of  it.  It  is  a  serious  question, 
which  we  do  not  feel  called  upon  now  to  answer,  as  to  whether 
the  corroboration  in  this  case  is  of  a  character  such  as  is  con- 
templated by  and  would  be  held  sufficient  under  the  statute 
as  to  the  main  fact  charged  in  this  case:  Roach  v.  State,  8 
Tex.  App.  478;  Harper  v.  State,  11  Id.  1;  Dunn  v.  State,  15 
Id.  560.  It  certainly  is  not  suflBciently  conclusive,  without 
proof  aliunde  of  the  main  fact, — which  fact,  it  is  true,  may  be 
established  by  the  recent  possession,  unexplained,  of  the  stolen 
property. 

For  the  errors  we  have  pointed  out,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 


Possession  of  Recently  Stolen  Propebty  aa  evidence  of  guilt,  question 
for  the  jury:  Hunt  v.  Commonwealth,  70  Am.  Dec.  447;  Stockman  v.  State, 
ante,  p.  894,  and  note  896.  The  principal  case  ia  cited  in  Romero  v.  State^  25 
Tex.  App.  396,  and  Matlock  v.  State,  25  Id.  658,  to  the  point  that  possession 
of  property,  to  raise  the  presumption  of  guilt,  must  be  recent  and  unex- 
plained, when  an  explanation  is  necessary.  Remote  possession  does  not  raise 
such  presumption,  nor  call  for  an  explanation. 

EviDENCK  OF  Accomplice,  whether  must  be  corroborated  to  support  con- 
viction: Seo  Blakely  v.  State,  ir^fra,  and  note. 

Unoorboboeated  Testimony  of  Accomplice  is  Insufficient  to  Justift 
Conviction:  See  note  to  Commonwealth  v.  Price,  71  Am.  Dec.  671-678;  Pea- 
pk  V.  Kraker,  1  Am.  St.  Rep.  65;  Bernhard  v.  State,  76  Ga.  613;  Blakely  v. 
State,  ivfra.  And  corroboration,  to  render  conviction  justifiable,  must  be  of 
matters  materuJ  to  the  issue:  State  v.  Chyo  Chiagh,  92  Mo.  395. 


Blakely  v.  State. 

[24  Texas  Appeals,  616.] 

CBlMnrAL  Law.  —  AcoEsaABY  is  one  who,  knowing  that  an  offense  has  been 
committed,  conceals  the  offender,  or  gives  him  any  other  aid  in  order 
that  he  may  evade  arrest  or  trial,  or  the  execution  of  sentence.  But  no 
person  who  aids  an  offender  in  making  or  preparing  a  defense,  or  pro- 
cures him  to  be  bailed,  though  he  afterwards  escape,  is  an  accessary  un- 
der the  Penal  Code  of  Texas. 

Cbdonal  Law. — To  Constitute  One  Acoessaby,  he  need  only  aid  the 
criminal  to  escape  arrest  and  prosecution;  it  is  not  necessary  that  he  aid 
him  to  effect  his  personal  escape  or  concealment. 

Criminal  Law.  —  One  Makes  Himself  Accessaby  to  murder,  who  imme- 
diately after  the  homicide  held  a  private  conversation  with  the  murderer, 
after  which  the  latter  departed,  and  the  accessary  told  the  only  witnesses 
present  that  they  must  swear  to  a  certain  fabricated  state  of  facts  at  the 
inquest,  so  as  to  make  it  appear  that  the  killing  was  justifiable  in  self- 
defense,  and  so  that  the  murderer  would  be  exonerated  entirely,  or  put 
upon  a  very  light  bond  to  answer  the  charge. 
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Criminal  Law. — Whether  One  is  Accessary  after  the  fact  depends  on 
whether  what  he  did  was  personal  help  to  his  principal  to  elnde  punish- 
ment; the  kind  of  help  is  unimportant;  and  if  any  assistance  is  given 
to  one  known  to  be  a  felon,  in  order  to  hinder  his  apprehension,  trial,  or 
punishment,  it  is  sufficient. 

Cbiuinal  Law.  —  Accomplice  cannot  bb  Convicted  upon  the  testimony 
of  an  accomplice,  unless  corroborated  by  other  evidence  tending  to  con- 
nect defendant  with  the  crime  committed,  and  it  is  not  sufficient  if  it 
merely  shows  the  commission  of  the  crime. 

Cbihinal  Law. — Conviction  cannot  be  Had  upon  the  uncorroborated 
evidence  of  two  or  more  accomplices,  and  one  accomplice  cannot  cor- 
roborate himself,  nor  can  the  evidence  of  one  accomplice  corroborate 
that  of  another. 

Chimin AL  Law — Accomplice.  — Where  Witness  Implicates  himself  in 
crime  by  agreeing  to  and  swearing  falsely  concerning  its  commission, 
no  matter  what  his  motive,  and  his  claim  that  he  was  coerced  is  imma- 
terial, he  is  an  accomplice,  or  particeps  criminis. 

Alexander,  Winter,  and  Dickenson,  for  the  appellant. 
W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  This  is  a  companion  case  to  May  v.  State,  23 
Tex.  App.  146. 

In  the  first  count  the  indictment  charges  May  with  the  mur- 
der of  Derush  DaflBnj  and  in  the  second  count  the  charge  as 
set  forth  against  this  appellant  is,  that  "after  the  commission 
of  the  aforesaid  ofiFense  of  murder  by  the  said  Erasmus  May, 
as  aforesaid,  and  well  knowing  the  said  Erasmus  May  to  have 
committed  said  offense,  Steve  Blakely  [the  defendant]  did 
then  and  there  unlawfully,  willfully,  and  feloniously  conceal 
and  give  aid  to  the  said  Erasmus  May,  in  order  that  he,  the 
said  Erasmus  May,  might  evade  an  arrest  and  trial  for  said 
offense;  and  so  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  he,  the  said  Steve  Blakely,  did  then  and 
there  become  and  make  himself  an  accessary  to  the  murder 
and  killing  of  the  said  Derush  Baffin  by  the  said  Erasmub 
May,  in  the  manner  and  form  as  aforesaid,  contrary,"  etc. 
The  indictment  sufficiently  charged  the  offense  (Willson's 
Crim.  Forms,  No.  539,  p.  232)  under  article  86  of  the  Penal 
Code,  which  defines  the  crime  in  the  following  language,  viz.: 
"An  accessary  is  one  who,  knowing  that  an  offense  has  been 
committed,  conceals  the  offender  or  gives  him  any  other  aid 
in  order  that  he  may  evade  an  arrest  or  trial,  or  the  execution 
of  his  sentence.  But  no  person  who  aids  an  offender  in  mak- 
ing or  preparing  his  defense  at  law,  or  procures  him  to  be 
bailed,  though  he  afterwards  escape,  shall  be  considered  an 
accessary." 

Am.  St.  Kep..  Vol.  V.— 68 


914  Blakely  v.  State.  [Texas, 

At  appellant's  trial  in  the  court  below,  the  matters  proved 
in  behalf  of  the  prosecution  to  establish  the  crime  alleged 
were  objected  to  by  defendant  both  as  irrelevant  and  insuffi- 
cient to  the  issue.  It  is  insisted  that  the  facts  permitted  to 
be  proven  did  not  go  to  show  either  that  defendant  concealed 
May,  or  that  he  gave  him  aid  such  as  to  enable  him  to  evade 
an  arrest  or  trial. 

In  brief,  the  facts  proven  were,  that,  immediately  after  the 
homicide,  this  defendant  and  May  went  oflF  to  themselves  and 
had  a  private  conversation,  after  which  May  mounted  a  horse 
and  rode  off.  Defendant  Blakely  then  told  the  only  other  two 
parties  who  were  present  that  they  must  swear  before  the  coro- 
ner's jury  to  a  certain  state  of  facts,  which  he  then  and  there 
detailed,  and  that  if  they  did  so  it  would  appear  to  said  jury, 
and  they  would  so  find,  that  May  was  justifiable  in  self-defense 
in  killing  Baffin,  and  he  would  either  be  exonerated  entirely 
or  put  upon  a  very  light  bond  to  answer  the  charge.  Acting 
upon  these  suggestions,  and  through  fear  of  May  and  defend- 
ant, the  two  witnesses  did,  at  the  coroner's  inquest,  swear,  as 
did  also  Blakely,  to  the  fabricated  statement  of  the  occur- 
rence as  devised  by  Blakely,  and  the  result,  as  anticipated  by 
Blakely,  was,  that  May  was  subsequently  placed  under  a  nomi- 
nal bond,  and  that  the  grand  jury  for  several  terms  of  the  dis- 
trict court  thereafter  failed  to  indict  him  for  the  murder,  and 
he  was  only  indicted  after  it  leaked  out  and  was  ascertained 
that  the  testimony  given  by  the  witnesses  at  the  inquest  was 
false  and  perjured.  On  May's  trial  under  indictment  for  the 
murder,  the  two  witnesses  who  had  sworn  on  the  inquest  to 
the  fabricated  statement  of  Blakely  testified  that  they  had 
Bworn  falsely,  and  developed  the  reasons  and  inducements 
causing  them  to  do  so.  They  also  stated,  as  they  declared 
truthfully,  the  facts  attendant  upon  the  homicide  as  they 
actually  did  occur,  and  upon  this  their  testimony,  corrobo- 
rated as  it  was  by  other  evidence.  May  was  convicted  of  mur- 
der of  the  first  degree,  and  his  punishment  was  affixed  by  the 
verdict  and  judgment  of  the  court  at  a  term  of  seventy-five 
years  in  the  penitentiary,  —  which  judgment  on  appeal  was 
afterwards  affirmed  by  this  court:  May  v.  State,  23  Tex.  App. 
146. 

It  is  perhaps  necessary  that  we  should  further  state  that 
after  the  conversation  between  May  and  defendant  immedi- 
ately following  upon  the  killing,  and  after  he  had  mounted  a 
horse  and  ridden  off,  as  above  stated,  May  did  not  appear  at 
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the  coroner's  inquest,  nor  was  he  seen  for  a  day  or  so  there- 
after, until  his  appearance  before  the  justice  of  the  peace  to 
enter  into  the  nominal  bond  for  his  appearance,  above  men- 
tioned. 

On  this  appellant  Blakely's  trial  as  accessary,  the  two  wit- 
nesses also  testified  as  in  May's  case  to  the  facts  with  regard 
to  the  fabricated  testimony  at  the  inquest,  and  to  the  facts  as 
they  really  occurred. 

The  objections  presented  to  this  testimony  are  thus  stated 
in  the  able  brief  of  counsel  for  appellant,  viz. :  — 

"We  submit  that  under  our  statute  the  'aid'  given  to  an 
ofiFender  which  the  law  denounces  is  something  which  relates 
to  the  personal  conduct  of  the  offender  after  the  offense,  or  an 
aid  which  obstructs  the  operation  of  the  law  in  its  executive 
branch,  such  as  concealing  the  person  of  the  offender,  or  ad- 
vising him  how  to  escape  pursuit;  furnishing  him  means  to 
make  his  flight;  putting  persons  in  pursuit  off  the  track,  and 
not  an  aid  which  causes  justice  to  slumber,  or  perverts  its 
course,  such  as  compounding  with  a  felon,  concealing  the 
transaction  either  by  silence  or  by  perverting  the  facts  so  as 
to  make  that  appear  innocent  which  in  truth  is  not." 

Mr.  Bishop  says  "the  true  test  whether  one  is  an  accessary 
after  the  fact  is,  whether  what  he  did  was  by  way  of  personal 
help  to  his  principal  to  elude  punishment,  the  kind  of  help 
being  unimportant":  1  Bishop's  Crim.  Law,  7th  ed.,  sec.  695. 
Mr.  Wharton  says:  "Any  assistance  given  to  one  known  to  be 
a  felon,  in  order  to  hinder  his  apprehension,  trial,  and  punish- 
ment, is  sufiBcient,  it  is  held,  to  make  a  man  an  accessary  after 
the  fact":  1  Wharton's  Crim.  Law,  8th  ed.,  sec.  241, 

We  are  of  opinion  the  facts  we  have  stated,  and  upon  which 
this  case  rests,  bring  it  within  the  purview  of  the  general  law 
and  our  statute,  supra,  as  to  accessaries.  Appellant,  if  he  did 
not  in  fact  conceal  May  until  the  perjured  testimony  was  given 
which  justified  him  before  the  inquest,  certainly  aided  him  to 
the  extent  that  he  was  not  arrested  and  punished  for  his  crime 
until  the  perjury  was  discovered,  and  but  for  the  discovery  the 
aid  which  defendant  attempted  to  give  him  would  have  proven 
effectual  in  affording  him  perfect  and  complete  immunity  from 
apprehension,  trial,  and  punishment  for  the  murder  he  had 
committed. 

It  is  true  that  under  the  facts  disclosed  defendant  might 
have  been  prosecuted  and  convicted  under  our  statute  for 
subornation  of  perjury:  Pen.  Code,  art.  199;  but  this  fact  did 
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not  destroy  nor  affect  his  relation  to  the  murder  as  aa  acces- 
sary; it  was  simply  a  question  with  the  prosecution  as  to 
which  of  the  offenses  he  should  be  tried  for.  We  have  dis- 
cussed this  branch  of  the  case  thus  lengthily  because  of  the 
fact  that  our  statute  as  to  accessaries  has  never  before  been 
directly  construed.  The  disposition  of  the  case,  however,  on 
this  appeal  must  turn  upon  another  question. 

The  main  issue  in  this  case,  in  so  far  as  this  defendant  was 
concerned,  is,  Did  defendant  fabricate  the  testimony?  and  did 
he  induce  the  two  witnesses.  Nelson  and  Henderson,  to  swear 
to  the  same  before  the  coroner's  inquest?  This  question  is  the 
all-important  one,  and  it  is  the  primary  one  requisite  in  the 
establishment  of  his  guilt  as  accessary  to  the  murder.  With- 
out that  essential  fact  being  ascertained  positively  and  con- 
clusively, his  guilt  is  not  established. 

Now,  it  is  in  proof  that  defendant  and  these  two  witnesses 
were  alone  present  when  the  matters  transpired  with  regard 
to  the  fabricated  statement  about  which  they  have  testified; 
that  is,  that  he  told  them  what  they  should  swear,  and  in- 
duced them  to  swear  it.  In  agreeing  to  do  so,  and  in  doing 
so,  no  matter  what  the  motive,  they  made  themselves  accom- 
plices, or  particeps  criminis  in  the  offense  which  was  committed 
by  their  false  testimony.  If  a  witness  implicates  himself,  it 
is  immaterial  that  he  claims  to  have  been  coerced:  Davis  v. 
State,  2  Tex.  App.  588;  Freeman  v.  State,  11  Id.  92.  Our  stat- 
ute declares  that  "a  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  offense  committed; 
and  the  corroboration  is  not  sufficient  if  it  merely  shows  the 
commission  of  the  offense":  Code  Crim.  Proc,  art.  741. 

It  is  well  settled  that  a  conviction  cannot  be  had  upon  the 
uncorroborated  testimony  of  two  or  more  accomplices:  Roberta 
V.  State,  44  Tex.  119;  Carroll  v.  State,  3  Tex.  App.  117;  Heath 
V.  State,  7  Id.  464.  One  accomplice  cannot  corroborate  him- 
self: Hannahan  v.  State,  7  Id.  664;  and  the  evidence  of  one 
accomplice  cannot  be  corroborated  by  that  of  another:  Heath 
V.  State,  7  Id.  464;  Gonzales  v.  State,  9  Id.  374;  Phillips  v. 
State,  17  Id.  169. 

Outside  the  accomplice  testimony  of  the  two  witnesses,  there 
is  no  evidence  that  defendant  fabricated  and  procured  and  in- 
duced them  to  testify  to  the  same  on  the  coroner's  inquest. 
No  one  else  w^as  present  and  heard  him  tell  them  so,  or  saw 
him  when  the  purported  statement  was  made  to  them  by  de- 
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fendant,  or  saw  the  parties  together  and  under  circumstances 
which  would  go  to  corroborate  their  testimony  on  this  trial  as 
to  that  fact. 

On  May's  trial,  the  physical  facts  proven  by  other  witnesses 
and  other  evidence  directly  contradicted  and  disproved  the 
evidence  at  the  coroner's  inquest,  and  corroborated  these  ac- 
complices in  swearing  that  that  evidence  was  untrue,  and  that 
what  they  testified  criminating  May  on  the  trial  was  true. 
But  that  was  a  different  case  and  a  different  issue  from  the  one 
here  presented.  It  is  absolutely  essential  to  the  guilt  of  de- 
ff  ndant  in  this  proceeding  that  it  should  be  proven  that  he 
told  them  what  to  swear,  and  induced  them  to  swear  it.  Proof 
that  it  was  false  amounts  to  nothing  if  the  first  proposition  be 
not  established;  because  they  might  have  sworn  falsely  of 
their  own  motion,  and  for  aught  that  appears  they  might  have 
persuaded  defendant  to  do  so,  and  in  either  event,  defendant 
would  not  be  guilty.  The  fact  that  the  defendant  himself 
Bwore  on  the  coroner's  jury,  as  they  did,  does  not  amount  to  a 
corroboration  of  their  statement  that  he  induced  or  made 
them  swear  as  they  did. 

Under  the  law  and  the  evidence,  we  are  constrained  to  hold 
that  the  case  against  the  appellant  is  not  established  with 
that  certainty  which  would  authorize  us  to  permit  it  to  stand 
as  a  precedent,  because  the  accomplice  testimony,  upon  which 
the  conviction  rests,  has  not  been  corroborated;  wherefore  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


AcCESaAST    ATTBB    FaOT,   WhAT   NxOESSABT  TO   CONSTTTUTZ:     Haml  y. 

State,  80  Am.  Dec.  95,  and  note  97;  Connaughty  v.  State,  60  Id.  370. 

Accomplice,  What  Nkcbssart  to  Constitutb:  Cross  v.  Peovle,  95  Am. 
Dec.  474;  People  v.  Kraher,  1  Am.  Rep.  66. 

ACCOMFLIOE  —  CORBOBOBATION.  —  WbXTHSB  UnOOBBOBOBATED  TsSTIMONT 

is  Bufficient  to  convict,  is  a  disputed  question;  that  it  is  not,  see  Ray  v.  Stati, 
48  Am.  Dec.  379,  and  note  386;  that  it  is  sufficient,  see  Commonnoealth  r. 
Price,  71  Id.  668,  and  note  671;  State  v.  Holland,  35  Am.  Rep.  587;  ColUna 
v.  People,  38  Id.  105;  CmnmmvxaUh  v.  Holmes,  34  Id.  391;  Dunn  v.  PeopU, 
86  Am.  Deo.  319,  and  note;  State  v.  Stebbins,  79  Id.  223,  and  note;  Cross  r. 
PeopU,  95  Id.  474,  and  note. 
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passengers,  when  deemed  to  acquiesce  in  notices  on  tickets  limitiag  Vt^ 

bility,  727. 
restricting  liability  by  notices,  724. 
tickets  and  checks  are  mere  vouchers,  723. 
tickets,  limiting  time  or  train  on  which  may  be  used,  727. 
tickets,  notices  in,  limiting  liability,  728,  729. 
OONSFIKAOT,  merger  of,  into  act  committed,  901. 
Contract,  mutuality  of,  when  not  indispensable,  113. 

parol  evidence  of  guaranty  omitted  from  written,  108. 
parol  evidence,  when  contract  as  written  is  incomplete,  197. 
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Conversion,  Eqcitablf..  1  y  will,  141. 

couis  having  jnmdiction  to  declare,  141. 

discretionary  power  of  sale,  when  eflfects  an,  144. 

doctrine  of,  141. 

election  to  have  take  place  or  not,  147. 

failure  of  purpose  of  will,  will  prevent,  when,  146. 

from  what  time  takes  place,  145. 

may  take  place  by  express  words  or  by  implication,  143. 

of  personal  estate  into  realty  by  will,  141. 

power  of  sale,  though  not  imperative,  143. 

power  of  sale,  when  must  be  imperative  to  effect  an,  143. 

principles  of,  141. 

testator's  intention  should  control,  142. 

tests  or  elements  of,  143. 
CoBFOBATioN,  forfeiture  of  frEmchise  of,  by  non-user,  801. 

forfeiture  of  franchise,  judicial  declaration  of,  when  essential,  90L 

franchiae  to  use  street,  forfeiture  of  by  non-compliance  with  oooditlaa% 
805. 
CROSs-ooMFLAnn'  in  actions  for  divorce,  463. 
CnaasAh  Acrr,  ratification  of  by  principal,  when  possible,  618-621. 
Criminal  Law,  merger  of  conspiracy  into  completed  felony,  900. 

merger  of  crimes  of  eqoal  degree,  901. 

merger  of  one  crime  into  another,  general  role,  899. 

merger  of  one  felony  into  another,  899,  900. 

merger  of  misdemeanor  into  felony,  899. 

merger,  reasons  for  law  of,  899. 

self-defense,  what  is,  887. 

Damaoks,  recovery  in  eminent  domain  proceedings,  537. 

recovery  notwithstanding  eminent  domain  proceedings,  637. 

recovery  notwithstanding  eminent  domain  proceedings  for  ina.<nt^<ntng 
railway  in  improper  and  imprudent  manner,  637-540. 

Buoceasive  actions  for,  when  sustainable,  539,  540. 
Dud,  parol  evidence  to  add  covenants  or  conditions  to,  199,  200. 

parol  evidence  to  show  collateral  conditions  and  undertakings,  200. 

EmKBNT  Domain,  damages  caused  by  improper  constmction  of  nilroad 
may  be  recovered,  notwithstanding  award  in,  637. 

damages,  elements  to  be  considered  in  awarding,  537. 

damages  include  past,  present,  and  prospective,  537. 

damages,  what  not  recoverable  in,  537. 
Empix>tkb  and  Emflotes,  defective  machinery,  continuing  senrio*  afttt 

knowledge  of,  692. 
BtriOFFXL,  eqnitable,  what  will  create,  28. 

f»  pais,  when  should  be  pleaded,  28. 

to  urge  that  signature  has  been  forged,  618-621. 
Btidkhob,  corroborative  statements,  when  admissible,  418. 

of  crime  other  than  the  one  charged,  418. 

parol,  to  add  conditions  subsequent  to  deed  or  contract,  200. 

parol,  to  add  to  contract,  197. 

pud,  to  add  guaranty  or  warranty  to  written  contract  of  sale,  IMb 

parol,  to  add  warranty  to  deed,  199. 

parol,  to  show  omission  of  words  from  written  contract,  190. 
Bxaounov,  exemption  of  piano  as  household  furniture,  69. 
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EzionTOBS  AND  ADMINISTRATORS,  Citing  to  accoont  after  final  aoooant  haa 
been  settled,  469. 

Fellow-skbvants,  who  are,  187. 

FoRTErnrRB  declared  by  statute  operates  withont  judioial  action,  80B. 

judicial  proceedings,  when  essential  to,  804. 

of  franchise  by  lapse  of  time,  804. 

of  franchise  by  misuser,  803. 

of  franchise  to  be  a  corporation,  806. 
Franchises,  forfeiture  for  non-compliance  with  conditions  of  grant*  803-806L 
FoROBRT,  estoppel  to  urge,  619. 

ratification  of,  what  is  and  when  binding,  618,  621. 

Ottarantt,  parol  evidence  of,  in  case  of  written  contract  of  sale,  198. 

Injun^ttion  against  enforcement  of  void  ordinance  of  municipal  oorpomtiaait 

353. 
Insurance,  interest  of  assured,  how  described,  163. 

interest  of  assured,  what  language  is  equivalent  to  warranty  of,  161k 

Jl7DQii£NT,  collateral  attack  on,  what  is  a,  453. 

describing  land  in,  by  reference  to  deeds  or  other  writinga,  469. 

jurisdiction,  when  want  of  may  be  shown,  454. 

vacating,  contradicting  record  on  motion  for,  454. 
JtTDiciAii  Sale,  deed  how  may  be  made  certain,  459. 

description  of  land  in  deed  on,  459. 

description  of  land  in  judgment  directing,  459. 

Married  Woman,  reforming  conveyance  of,  531. 

Mastkr  and  Servant,  omission  of  master  to  warn  servant  of  dangerous  mac 

chinery,  210. 
Merger  of  one  crime  in  another,  899-901. 
MoRTQAQE,  discharge  of,  need  not  be  entered  of  record,  703. 

discharge  of,  of  record,  relief  against,  703. 

discharge  of,  what  is,  703. 

mistake  in  acknowledging,  satisfaction  of,  relief  against,  703,  700. 

new,  reinstating  lien  of  satisfied  mortgage  in  favor  of,  705. 

new,  when  enforceable  as  a  continuation  of  old,  705. 

revivor  of,  when  will  be  decreed,  704-708. 

satisfaction  of  record,  not  conclusive  of  discharge  of  debt,  707. 

satisfaction  of  record,  relief  against  because  of  fraudulent  conveyanosi^ 
704. 

satisfaction  of  record,  relief  against  on  ground  of  mistake,  704,  706. 

taking  new,  when  does  not  discharge  lien  of  old,  706. 
MvNJOiPAL  Corporation,  ordinance  of,  injunction  to  protect  franchise  froo, 
353. 

ordinance  of,  injunction  will  not  be  granted  against  until  declared  in< 
valid  at  law,  353. 

power  of,  to  regulate  business  includes  power  to  exclude  it,  331. 

New  Trial  for  newly  discovered  evidence,  85. 

for  surprise  in  testimony  of  movinpj  party's  witness,  86. 
Nbolioencb,  failure  to  perform  well-defined  duty  is,  592. 
Nuisance,  successive  actions  for  injuries  sustained  by,  539. 
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Pkinoipal  asd  Agent,  acta  of  which  performance  cannot  be  lawfolly  dele* 

gated,  618. 
acts  which  cannot  be  ratified,  6181 

contract  with  agent  acting  without  authority  ia  a  mere  proposal,  110. 
contract  with  agent  acting  without  authority,  whether  binds  adreree 

party,  110. 
demand  made  by  agent  acting  without  authority,  111. 
notice  given  by  agent  acting  without  authority.  111. 
principal's  right  to  elect  whether  or  not  he  will  ratify  act  of  nnanthor* 

ized  agent,  113. 
ratification  as  against  one  who  has  received  benefit  of  oontraot,  112. 
ratification,  effect  of,  as  against  agent,  110. 
ratification,  effect  of,  as  against  principal,  110. 
ratification,  effect  of,  as  against  third  persons,  114. 
ratification  of  act  beneficial  to  principal,  110. 
ratification  of  contract  made  without  authority,  112. 
ratification  of  criminal  act,  618-621. 
ratification  of  forgery,  618. 
ratification  of  tort,  effect  of  on  principal,  110. 

ratification  of  unauthorized  contract  against  wish  of  adrerse  pvllf »  IVk 
ratification,  principal's  right  to  ratify,  110. 
ratification,  retroactive  effect  of,  109, 114. 
ratification,  when  does  not  affect  rights  of  adverse  party,  111. 
rescission  by  principal  because  agent  and  adverse  party  oollnded,  810L. 

Railboass,  damages  recoverable  from,  for  blasting,  538. 

damages  recoverable  from,  for  excavating  too  close  to  adjoining  land% 

537. 
damages  recoverable  from,  for  improper  construction  of  road,  637. 
damages  recoverable  from,  for  interfering  with  lateral  support  of  lan^ 

537. 
damages  recoverable  from,  for  obstructing  flow  of  water,  538. 
in  hands  of  mortgage  trustees,  are  not  answerable  for  their  neglect,  814. 
in  hands  of  receiver  are  not  answerable  for  their  acts  or  neglect,  nor  of 

his  servants,  313. 
in  hands  of  receiver,  statutes  imposing  liability  notwithstanding,  814. 
See  Slekphto-cab  Companies. 
BfWKrvxB  OF  Railroad,  leave  to  sue,  when  necessary,  316. 
liability  of,  for  acts  and  neglect  of  his  servants,  315. 
liability  of,  for  injuries  suffered  from  negligent  operation  of  the  road, 

315. 
liability  of  railroad  while  he  is  operating  it,  313,  315. 
possession  of,  must  be  exclusive  to  relieve  railroad  from  liability,  81^ 
statutes  imposing  liability  on  railroad  while  in  the  hands  of,  314. 

Baue,  parol  evidence  to  show  guaranty  or  warranty,  198. 

evidence  to  show  kind  of  property  sold,  198. 
Ilkxpino-oab  Companies,  applicant  for  berth  in,  must  have  railroad  tioket,  SO^ 

are  not  responsible  as  insurers  nor  as  common  carriers,  34. 

care  of  passenger's  property,  35. 

eare  which  must  exercise,  34,  35. 

duty  not  to  unjustly  discriminate  between  persona^  8S. 

duty  to  furnish  safe  and  comfortable  cars,  34. 

dsty  to  gniurd  and  watch  property,  35,  36. 
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Sunvnrd'aAB  Gokpanhs,  duty  to  pennit  pawengen  to  qvktfj  oeeapy  teats 
and  berths,  35. 

dnty  to  preserve  order  and  decomm,  35. 

dnty  to  supply  berths  to  all  applicants,  3S. 

implied  contract  of,  34. 

liability  for  injuries  to  passenger,  36. 

liability  for  lost  property,  35. 

railroad  company's  liability  for  loss  of  property  by  negUefc  fli  mrwttttU 
of,  36. 

servants  of,  liability  for  their  acts  and  negleots,  86. 
Shskitt's  Dxxd,  description  of  lands  in,  459. 
SuBBOOATioN  of  Volunteers  or  strangers,  85. 

TxLBGiuPH  CoKPANiBS,  limiting  liability  of  by  contrMl^  80Ql 
Tbustxs,  power  of,  when  may  be  delegated,  62. 

Wak&antt,  parol  evidence  of  warranty  of  quantity  of  land  oonfiy^  INl 

parol  evidence  of,  where  there  is  a  deed,  199. 

parol  evidence  of,  where  there  is  a  written  oontraot  ct  aJ%  IML 

parol  evidence  to  add  covenants  of  to  deed,  199l 
Wnx,  oonversioa  of  personalty  into  realty  by,  141. 

conversion  of  realty  into  penooalty  by,  141. 
WmntH,  aeogmplios^  oonrobofatioa  ol,  and  whan  ammmtf,  fQL 

mlUag  attonti—  al  topMfiou  rtatanwH  WH 
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ADVERSE  POSSESSION. 

1.  Natvbi  Gf,   TO  Sit  in   Operation    Statdts  ov  LmiTATioira.  —  On* 

who  sella  a  lot  to  be  used  as  city  property,  which  at  the  time  ia  inoloeed 
in  a  field,  cannot  sQCcessfally  set  ap  the  statute  of  limitationa  against 
the  grantee  merely  because  the  latter  fails  to  take  actual  possescdom,  and 
permits  it  to  remain  in  the  original  indosnre.  To  make  the  plea  of  limi- 
tation  effectual  in  such  case,  the  vendor  must  show  some  notorious  act  of 
ownership  over  the  property  distinctly  hostile  to  the  claim  of  the  gran- 
tee.    Evans  v.  Templeton,  71. 

2.  Id.  —  To  Rbnder  Possession  Asvebse,  it  must  not  only  be  aotnal,  but 

also  visible,  continuous,  notorious,  distinct,  and  hostile,  and  of  such  a 
character  as  to  indicate  unmistakably  an  assertion  of  daim  of  ezolusiTe 
ownership  in  the  occupant.     Id. 

8.  Imfrovkments  —  Notice.  —  The  mere  fact  that  one  takes  possession  of 
land  with  the  owner's  consent,  makes  a  few  improvements  thereon, 
and  then  enters  into  an  agreement  for  the  purchase  of  the  legal  title, 
does  not  constitute  that  open,  notorious,  unequivocal,  and  exclusive  pos- 
session under  an  apparent  claim  of  ownership  which  is  notice  to  a  bona 
Jide  purchaser  of  the  legal  title,  who  goes  into  actual  possession,  and 
makes  other  and  permanent  improvements;  and  if  such  agreement  is  not 
acknowledged,  filing  it  for  record  does  not  impart  notice.  Barnard  v. 
Wuk»,  748. 

4.  Possession  o»  Vendee  of  Land  under  TnxB  Bond  is  PKEstJMPrivBXT 
Adverse  from  the  time  he  pays  the  purchase-money,  and  although  the 
bond  was  executed  by  one  having  no  title  or  authority  to  convey,  and 
was  not  recovered,  it  may  be  good  as  color  of  title  to  show  the  character 
and  extent  of  the  possession  asserted.      Woods  v.  Montavallo  Co.,  394. 

B.  AcfTUAL  Occupation  and  Improvement  of  Portion  of  Tract  of  Land,  by 
one  who  enters  thereon  with  a  deed  or  color  of  title  to  it,  will  usually  be 
construed  as  a  possession  of  the  whole,  co-extensive  ^^  ith  the  boundaries 
described  in  the  written  instrument  under  which  he  claims  title,  if  there 
be  no  antagonistic  possession,  and  especially  where  he  makes  a  notorious 
claim  to  the  whole  by  any  acts  suitably  asserting  his  claim  of  ownership. 
Id. 

6.  Where  Vendor  Conveys  Two  Separate  and  Distinct  Tracts  of  Land, 
to  only  one  of  which  he  has  title,  an  entry  upon  and  occupation  of  that 
tract  by  the  vendee  will  not,  of  itself,  operate  as  a  disseisin  of  the  owner 
of  the  other  tract  to  which  the  vendor  had  no  title.  Yet,  in  such  case, 
the  constructive  possession  of  the  vendee  or  occupant  may  become  ad- 
verse by  acts  of  dominion  or  ownership  properly  asserted  over  the  other 
tract,  in  the  absence  of  any  actual  possession  by  the  true  owner.     Jd. 
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7>  To  CoABTiTUTi  Adtkhsb  Possessiok,  the  use  made  of  the  land  nrast  be 

suited  to  its  nature,  adaptability,  and  locality.  All  that  the  law  requires 
is,  that  the  possession,  or  rather  the  acts  of  dominion  by  which  it  is 
sought  to  be  proved,  shall  be  of  such  a  character  as  may  be  reasonably 
expected  to  inform  the  true  owner  of  the  fact  of  possession  and  adverse 
claim  of  title.  Id. 
€.  Qx7E9noN  07  Advebse  Possession  is  fob  the  Juby,  in  view  of  all  the  evi- 
dence, and  it  is  error  to  withdraw  it  from  their  consideration.  Id. 
See  Easements;  Grants. 

AFFIDAVITS. 
It  18  StrmciENT  Compliance  with  Statdtobt  Provision  that  all  affida- 
vits "  shall  be  in  writing,  and  signed  by  the  party  making  the  same," 
that  the  signature  of  the  affiant,  instead  of  being  affixed  below  the  body 
of  the  affidavit,  and  above  the  jurat,  appears  below  the  official  signature 
of  the  notary.     Sakn  v.  Washer,  28. 

See  ATTA0HMENT8,  1. 

AGENCT. 

1.  WBTTTtN  AuTHOBTiT,  WEEN  Nboessart.  —Under  Alabama  statute  of 
frauds  (Code  of  1876,  sec.  2146),  no  legal  title  to  lands  wiU  pass  by  or 
under  a  contract  made  with  an  agent,  unless  the  agent  has  "  a  written 
authority."    Alabama  O.  S.  R.  B.  Co.  v.  South  *fc  N.  S.  B.  Co.,  401. 

t.  Although  Agent  ov  Corporation  can  Convet  No  Legal  Title  to 
Land  unless  his  authority  is  in  writing,  yet  the  directors  or  governing 
body  may  so  act  as  to  estop  themselves  from  denying  the  existence  of 
Buch  written  authority,  and  thus  create  an  equitable  estoppel  in  pais;  as, 
where  the  agent  acted  openly  and  notoriously,  and  the  corporation  for 
a  long  time  acquiesced  in  his  acts.     Id. 

5.  Adthobitt  to  Agent  to  Sell  Land  for  one  half  oaah,  and  the  other 

half  "  payable  on  or  before  one  year,"  authorizes  a  sale  for  one  half  cash, 
and  the  ot^er  half  "payable  in  one  year,"  and  the  principal  is  bound 
thereby.  In  either  case  the  vendor  would  be  entitled  to  demand  pay- 
ment in  one  year,  and  not  before.  DeaJun  v.  Undenoood,  827. 
4*  AoBNT  Authorized  bt  Principal  to  Sell  Latteb's  Land  iob  Speoi- 
nxD  Net  Sum,  and  to  receive  for  his  services  all  above  that  sum  for 
which  he  might  sell,  is  bound  to  disclose  to  his  principal  a  fact  in  the 
condition  of  the  land  increasing  its  value  which  he  afterwards  learns, 
and  of  which  his  principal  was  ignorant  when  he  fixed  the  price;  and  a 
■ale  by  him  on  the  basis  of  the  sum  fixed,  without  giving  such  informa- 
tion, is  a  fraud.  And  the  purchaser  being  cognizant  of  the  fraud,  the 
principal,  in  order  to  rescind  the  sale,  need  tender  a  return  of  only  what 
he  received,  and  need  not  include  in  the  tender  what  the  agent  received 
and  retained.     Hagenmeyer  v.  Marks,  808. 

6.  Ratification  of  Contract  Entered  into  by  Person  Acting  as  Agent, 

but  without  Authority  so  to  Do,  made  by  the  person  for  whom  he 
assumed  to  act  as  principal,  cannot  validate  the  contract  so  as  to  bind 
the  other  contracting  party  without  his  assent.  Atlee  v.  Bartliolomew,  103. 
6.  There  can  be  No  Ratification  of  Forged  Promissory  Note  which  can 
be  held  binding  upon  person  whose  name  was  forged,  in  the  absence  of 
an  estoppel  in  pais,  or  without  a  new  consideration  for  the  promise. 
Henry  v.  Heeb,  613. 
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1.  Ratification.  —  Ip  One  Who  Assttmes  to  Act  as  Agent  Signs  Anothzb 
Party's  Name  nnder  pretense  or  color  of  authority,  ratification,  nnder- 
standingly,  either  by  an  express  promise  to  pay  or  by  accepting  a  chat- 
tel  mortgage  as  indemnity,  would  be  equivalent  to  previous  authority. 
Id. 

8.  Ratification  Which  the  Law  Interdicts  Relates  Only  to  Such  Acts 

as  clearly  appear  to  have  been  done  in  violation  of  a  criminal  statute, 
the  motive  of  the  ratifying  party  being  presumably  the  concealment  of 
the  crime  or  the  suppression  of  its  prosecution.     Id. 

9.  Unauthorized  Signature  to  Note.  —  Where  the  Act  Ratified  is  of  an 

AjiBiGuous  Character,  and  may  as  well  be  attributed  to  a  mistaken 
assumption  of  authority  as  to  a  purpose  to  commit  a  crime,  public  policy 
does  not  forbid  the  adoption  or  ratification  of  the  act;  nor  can  it  be  said 
to  be  without  consideration  where  indemnity  has  been  accepted.     Id. 

10.  Declarations  of  an  Agent  are  Admissible  against  his  Principal 
if  the  latter  has  designated  the  former  as  a  person  who  could  be  trusted, 
and  through  whom  reports  would  be  made,  and  the  declarations  are  part 
of  a  report  made  by  him.     BarUy  v.  Copeland,  413. 

See  Partnership,  4;  Telegraphs;  Trusts. 

ANIMALS. 
See  Common  Carriers. 

ASSIGNMENT   FOR  BENEFIT  OF  CREDITORS. 
UwDKB  Provisions  of  Minnesota  Statute,  Laws  of  1881,  Chapter  148, 
Relating  to  assignments  for  benefit  of  creditors,  an  assignee  may  avoid 
transfers  and  chattel  mortgages  of  the  assignor,  which  the  latter's  credit 
tors  could  avoid.     Merrill  v.  Besskr,  822. 

See  Bankruptcy  and  Insolvency,  1,  2. 

ASSUMPSIT. 
Burden  of  Pboof. — Where  Money  is  Delivered  by  One  Person 
to  Another,  without  Consideration,  to  be  applied  to  the  use 
of  a  third  person,  the  order  to  apply  may  be  countermanded  by  the 
depositor  at  any  time  before  the  money  has  been  appropriated  to  the 
uses  intended,  and  in  an  action  by  him  for  the  money,  the  burden  is 
on  the  defendant  to  show  that  he  had  applied  it  as  directed.  T^toeait  ▼. 
MeCuOough,  391. 

ATTACHMENT  AND  GARNISHMENT. 

1.  PBAcncE.  —  Attachment   Proceedings    mat  Properly  be  Quashed, 

where  Affidavit  fails  to  show,  as  required  by  statute,  that  the  prop- 
erty sought  to  be  reached  was  subject  to  execution.    Blair  v.  Smith,  693. 

2.  Practice  —  Amending    Returns.  —  Liberal   discretion    is    reposed    in 

the  court  upon  due  notice  to  parties  adversely  interested  to  amend 
.  returns  on  process.  A  sheriff's  return  maybe  amended  after  as  well 
as  before  his  term  of  office  has  expired;  nor  is  it  a  valid  objection  to 
such  amendment  that  an  action  based  on  the  return  is  pending  against  the 
sheriff;  and  such  return  may  also  be  amended,  although  judgment  has 
been  rendered  in  the  action,  and  nearly  fifteen  months  have  elapsed  sinoe 
the  return  was  made.     Jeffries  v.  Rudloff,  654. 
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S.  It  ia  not  requisite  to  the  validity  of  a  levy  of  attachment  on  real 
Mtate  that  the  officer  should  go  npon  the  land,  or  into  its  vicinity, 
in  making  the  levy.  The  lien  acquired  upon  property  attached  date* 
from  the  time  the  officer  indorses  the  levy  on  the  writ;  and  without 
such  indorsement  the  levy  ia  invalid,  whatever  other  acts  may  have 
been  performed  by  the  officer  in  making  it.      Riordan  v.  Britton,  37. 

4.  Levy  under  Wkit  of  Attachment  is  not  Void  as  against  Cbedi- 

TOB  Claihinq  under  a  junior  attachment,  because  of  an  insufficient 
description  of  the  property,  the  description  given  at  the  time  the  levy 
was  indorsed  upon  the  writ  and  signed  by  the  officer  being,  "also 
storehouse  and  lots,"  it  being  conclusively  shown  that  the  attorney  for 
the  junior  attaching  creditor  well  knew  what  property  was  intended 
to  be,  and  actually  was,  levied  on.     Id. 

i.  Lien  ov  Attachment  is  not  Forfeited  by  Delay  in  RgruimiNQ 
Writ,  which  was  issued  in  February,  1882,  and  returned  in  January, 
1883,  it  appearing  that  the  attorneys  for  the  attsiching  creditor  used  due 
diligence  and  made  repeated  efforts  to  procure  the  return  of  the  writ.  Id. 

t.  Order  Discharoino  Garnishee  on  Execution  is  not  a  Bab  to  an  action 
upon  the  judgment,  whereby  it  is  sought  to  reach  real  estate,  the  title 
to  which  is  in  the  garnishee,  to  whom  it  is  alleged  to  have  been  con- 
veyed in  fraud  of  creditors.  A  garnishment  proceeding  under  the  Iowa 
Code,  sections  2986  and  2988,  is  entirely  distinct  from  and  does  not  in- 
Tolve  the  same  question  as  such  action  on  the  judgment,  nor  is  it  in- 
tended to  reach  real  estate,  or  to  warrant  a  money  judgment  for  its  value. 
Boyle  V.  Maroney,  657. 

ATTORNEYS  AT  LAW. 
1.  CHAHoiNa  OF  Sides  by  an  Attorney  at  Law  Who  has  Reprksektkd 
One  of  the  Litigants  at  a  former  trial  of  the  cause  ought  not  to  be  per- 
mitted by  the  court;  and  if  permitted,  this  ia  an  irregularity  on  account 
of  which  a  new  trial  should  be  granted.  Weidekind  v.  TuolumneW.  Co., 
446. 

5.  Failure  of  Client  to  Pay  his  Attorney  for  Services  Rendered  in 

THE  Case  will  not  justify  the  latter  in  appearing  at  subsequent  stages  of 
the  cause  as  attorney  for  the  adverse  party.  Id. 
t.  Attorney  as  Surety.  — Rule  of  Court  in  Texas,  providing  that  "no 
•ttomey  or  other  officer  of  the  court  shall  be  surety  in  any  cause  pending 
in  court,  except  under  special  leave  of  the  court,"  is  merely  directory; 
and  if  such  officer  or  attorney  become  a  surety  in  contravention  of  the 
rule,  his  act  ia  neither  void  nor  voidable.  The  purpose  of  the  regulation 
is  sufficiently  accomplished  by  punishing  the  offender  for  contempt  of 
court,  without  holding  the  bond  a  nullity.     Kohn  v.  Washer  28. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Assignment  of  Property,  Made  Pursuant  to  a  Bankrupt  Act,  the 

assignee  being  in  effect  an  officer  of  the  court,  and  the  assigned  prop- 
erty being  in  custodia  legit,  and  administered  by  and  under  direction  of 
the  court,  has  no  extraterritorial  effect  so  as  to  defeat  an  attachment 
levied  npon  property  in  another  state,  under  the  laws  of  that  state,  by 
a  creditor  of  the  assignor.     McClure  v.  Campbell,  220. 

2.  Conflict  of  Laws. —  Assignment  by  Debtor  having  Property  in  Both 

Wisconsin  and  Minnesota,  made  under  the  insolvent  law  of  the  latter 
■tate,  does  not  affect  property  of  the  assignor  situated  in  Wisconsin.    Id. 
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t.  DisoHABOB  ts  Insolvency  or  Bankruptct,  ip  not  Pleaded,  is  waived. 
If  pleaded,  but  disregarded  by  the  court,  and  judgment  entered  against^ 
the  insolvent,  it  is  conclusive  of  his  liability  while  it  remains  in  force, 
althoagh  the  debt  on  which  it  was  founded  may  have  existed  before  the- 
petition  iu  insolvency  or  bankruptcy  was  filed.    Waggle  v.  Worthy,  440. 

BANKS  AND  BANKING. 

1.  Trusts  —  Teansaction  CREATrNo   Relation  of  Trustee  and  Cestut 

QUE  Trust.  — In  the  course  of  dealings  between  a  New  York  and  Texas 
bank,  the  former  was  in  the  habit  of  discounting  notes  for,  and  of 
forwarding  them,  on  maturity,  to  the  latter,  "for  collection  and  re- 
turn," with  the  understanding  that  the  proceeds  of  such  discount  note* 
ehould  be  preserved  by  the  Texas  bank  as  the  property  of  the  Newr 
York  bank,  and  returned  to  it  as  such.  The  Texas  bank,  having 
received  notes  from  its  New  York  bank  correspondent  "for  collection 
and  return  of  proceeds, "  would  become,  as  to  such  collections,  when 
made  by  it,  a  trustee  for  the  New  York  bank,  and  its  duty  would  be  to 
remit  the  proceeds  of  the  notes  to  the  latter.  The  relation  created  by 
the  transaction  is  that  of  trustee  and  cestui  que  trust,  and  not  that  o£ 
debtor  and  creditor.     Continental  Nat.  Bank  v.  Weems,  85. 

2.  In  Such   Case  Trust   Fund  is  not  Divested  of  its  Chakaoter  as 

Such  by  being  placed  by  the  collecting  bank  iu  its  vaults,  and  there, 
mingled  with  its  other  moneys;  and  the  collecting  bank  thereafter  be- 
coming insolvent,  the  trust  would  attach  to  whatever  money  remained^ 
in  the  bank  vaults  when  the  receiver  was  appointed.     Id. 

5.  Banker  has  No  Lien  upon  Funds  in  his  Hands  for  Indebtedness  of  a 

customer,  in  the  absence  of  a  contract  for  that  purpose,  either  express 
or  implied.  And  where  notes  are  sent  to  a  bank  for  discount,  the  pro- 
ceeds to  be  placed  to  the  credit  of  its  correspondent,  and  the  bank  refuses 
to  discount  the  paper,  but  pays  drafts  drawn  by  its  correspondent  in 
the  belief  that  the  paper  had  been  discounted,  it  has  no  lien  upon  the 
paper  for  its  reimbursement.  In  settling  with  a  receiver  of  its  corre- 
spondent in  such  case,  the  bank  is  properly  chargeable  with  the  moneys 
collected  upon  the  paper,  and  with  the  value  of  so  much  of  it  as  re- 
mained unpaid,  to  be  set  off  by  the  amount  of  the  drafts  drawn  upon  it 
by  its  correspondent  after  the  notes  were  forwarded  for  discount.  Id. 
4.  It  IS  Duty  of  Depositor  to  Know  whether  his  Account  with  Bank 
13  Correct  or  not,  and  promptly  to  report  a  forgery  when  detected;. 
and  if  he  negligently  fails  to  make  the  examination  and  consequent  dis- 
covery when  he  could  have  done  so,  it  is  as  if  he  had  expressly  admitted 
the  genuineness  of  the  checks,  and  he  will  not  be  permitted  to  deny  the 
fact,  provided  the  bank  be  prejudiced  by  the  failure.  Weinstein  v.  Nat, 
Bank,  23. 

6.  Bank   is   not   Liable  to   Depositor    for    Money   Paid  on  Forged- 

Checks,  where,  by  reason  of  the  depositor's  negligence  and  delay  iu  ok- 
amining  his  account  and  reporting  the  forgeries,  the  bank  loses  the 
opportunity  of  recovering  the  money  which  it  would  have  had  if  the- 
discovery  and  report  had  been  made  iu  a  reasonable  time.  Id. 
6.  Plbadinq  and  Practice  —  Plea  oi  Estoppel.  —  In  a  suit  by  a  deposiuir 
against  a  bank  to  recover  an  amount  paid  by  the  bank  on  forged  checlcs 
drawn  in  the  depositor's  name,  a  plea  alleging  that  the  plaintiff,  having 
received  his  pass-book  and  checks,  and  having  failed  to  detect  and  de- 
nounce the  forgeries  within  a  reasonable  time,  was  thereby  estopped  Irouk 
Am.  St.  Rep.,  Vol.  V.  — CS 
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qnestioning  the  correctness  of  the  account,  is  bad,  inasmuch  as  it  fails  to 
allege  or  show  any  injury  or  loss  to  the  defendant  occasioned  by  or  re- 
sulting from  such  delay.  Id. 
"7.  In  Action'  against  Bank  to  Recovee  Amount  Paid  on  Forged 
Checks,  a  plea  by  way  of  estoppel,  averring  that  by  reason  of  "the  neg- 
ligence and  failure  "  of  the  plaintiff  to  examine  the  account  and  report 
any  errors  or  forgeries  therein,  the  defendant  was  "debarred  the  right 
and  opportunity  of  protecting  itself,"  is  good  on  general  demurrer.  But 
a  special  exception  on  account  of  vagueness  and  generality,  if  filed,  should 
be  sustained.     Td. 

BANKS  AND  BANKING. 

1.  Defendant  Who  would  Avail  Himself  of  Defense  of  Purchaseb  fob 
Value  without  notice  must  put  it  in  issue  by  his  pleadings;  otherwise 
the  court  cannot  consider  and  allow  it,  although  the  evidence  may  show 
that  he  could  have  maintained  that  defense  had  he  set  it  up  by  his  plea, 
or  by  his  answer.     Borer  Iron  Co.  v.  Trout,  285. 

3.  Defendant  Claiming  to  be  Purchaser  for  Value  withgut  Notice 
ifusT  Expressly  Deny  Notice  in  his  plea  or  answer,  though  it  is  not 
charged  in  the  bill.     Id. 

3.  Whatever  Puts  Purchaser  on  Inquiry  is  Equivalent  to  Notice, 

And  possession  of  the  property  by  a  person  other  than  the  vendor  ia 
sufficient  to  put  a  purchaser  on  inquiry,  and  to  affect  him  with  knowl- 
edge of  the  claims  of  the  possessor.     Id. 

4.  Purchaser  Who  Buys  in  Ignorance  of  Prior  Unrecorded  Deed, 

not  having  paid  the  purchase-money  in  full,  is  not  a  bona  Jide  purchaser, 
and  can  claim  no  equity  arising  from  the  alleged  negligence  of  the 
prior  purchaser  in  failing,  after  the  destruction  of  his  deed  and  the 
records  of  the  county,  to  have  his  title  established  and  his  conveyance 
again  recorded.    Evana  v.  Templeton,  71. 

BONDS. 

1.  Official  Bonds.  —  Where  a  bond  is  delivered  to  third  persons,  who  after- 
wards deliver  it  to  the  obligee,  and  such  bond  is  not  deposited  as  an 
escrow,  it  cannot  be  avoided  by  the  sureties  upon  the  ground  that  they 
signed  the  bond  upon  the  condition  that  it  should  not  be  delivered 
luless  it  should  be  executed  by  other  persons,  who  did  not  execute  it, 
and  that  the  ownership  of  more  property  should  be  qualified  to,  which 
was  not  done,  when  it  appears  that  the  obligee  had  no  notice  of  such 
conditions,  and  there  is  nothing  iu  the  bond  or  the  manner  of  its  execu- 
tion to  put  him  on  inquiry,  and  also  that  he  has  been  induced  upon  the 
laith  of  such  bond  to  act  to  his  own  prejudice;  nor  is  there  enough  in 
the  fact  that  it  did  not  appear  on  the  face  of  the  bond  that  the  sureties 
had  qualified  to  the  ownership  of  sufficient  property  to  afford  any  war- 
rant for  the  inference  that  the  agreement  alleged  had  been  made,  nor  is 
the  bond  invalid  on  that  account:  Iowa  Code,  sec.  688.  Taylor  Co.  v. 
Kiiig,  666. 

S.  If  Municipal  Bonds  are  Issued  without  Any  Authority,  there  can  be 
no  bona  Jide  holding  of  them,  nor  can  there  be  any  estoppel  or  ratifica- 
tion which  will  preclude  the  municipality  or  its  officers  from  denying 
their  validity.  Hence  the  action  of  the  board  of  supervisors  (when  they 
are  county  bonds)  ordering  them  to  be  redeemed  is  of  no  consequence. 
Jd. 
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8.  Mttnicipal  Bonds  Isstted  in  Excess  of  thb  Number  and  Amotnt  au- 
thorized by  law  are  void.     Sutro  v.  Peltit,  442. 
See  CoRPOKATiONs,  4,  5;  Guardian  axd  Ward,  2,  3;  Sxtreties. 

BOUNDARIES. 

1.  RrvER   A3   A   Boundary   between    States.  —  If  a  river  is  declared  by 

statute  or  otlier  law  to  be  the  boundary  between  states,  the  river,  "  as 
it  runs,  continues  to  be  the  boundary,"  although  it  may  change  imper- 
ceptibly from  natural  causes.  But  if  the  river  suddenly  changes  its 
course  or  deserts  its  natural  channel,  the  boundary  remains  where  it  was 
before,  in  the  middle  of  the  deserted  river-bed.  BuUemuth  v.  St.  Louis 
B.  Co.,  545. 

2.  Where  a  River  is  a  Boundary  between  States,  It  is  the  Main  ob 

Permanent  River  which  constitutes  the  boundary,  and  not  that  part 
which  flows  in  seasons  of  high  water  and  is  dry  at  other  times.     Id. 

8.  Phrases  "Middle  of  the  River"  and  "Middle  of  the  Main  Chan- 
nel," when  employed  to  designate  the  boundary  between  states,  both 
signify  the  mean  center  line  of  the  main  channel,  —  or,  as  it  is  more 
frequently  expressed,  the  "  thread  of  the  stream. "    Id. 

4»  The  "Channel"  is  the  Bed  of  a  Stream  of  Water,  especially  the 
deeper  part  of  a  river  or  bay  where  the  main  current  flows.  When 
employed  in  treating  of  subjects  connected  with  the  navigation  of  rivers, 
it  indicates  the  line  of  deep  water  which  vessels  follow,  —  the  space 
within  which  vessels  may  and  usually  do  pass.     Id. 

6.  The  Boundary  betwefjt  the  States  of  Illinois  and  Missouri  is  the 
thread  of  the  main  stream  of  the  Mississippi  River.     Id. 

6.  Where  a  Navigable  River  Forms  the  Boundary  Line  between  States, 
Both  are  Presumed  to  have  the  Free  Use  op  It,  and  the  Dividing 
Line  will  Run  in  the  Middle  of  the  Channel,  unless  the  contrary 
ia  shown  by  long  occupancy  or  agreement  of  parties.  Each  state  holds 
to  the  center  thread  of  the  main  channel  or  current  along  which  vessels 
in  the  carrying  trade  pass,  —  that  is,  to  the  channel  of  commerce,  not 
the  shallow  water  of  the  stream,  which,  at  some  seasons  of  the  year,  may 
be  impossible  of  navigation.     Id. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Buildino  Association  cannot  Dissolve  Itself  by  its  Own  Resolution 
without  the  consent  of  all  the  share-holders,  where  the  articles  of  asso- 
ciation do  not  authorize  the  corporation  to  close  its  existence  short  of 
eight  years  unless  all  stock  is  redeemed  at  its  value,  and  that  period  has 
not  elapsed  nor  the  stock  been  all  redeemed.  Barton  v.  Entei-prise  etc. 
Co.,  608. 

SL  Receiver  of  Building  Association  will  not  be  Appointed  where  there 
are  no  assets  to  be  distributed,  and  where  all  the  share-holders  agreed  that 
advancements  of  money  made  to  members,  where  they  took  the  same 
and  paid  all  dues  and  interest,  should  be  theirs  absolutely,  and  if  they 
agreed  to  take  the  money  advanced  to  them  in  full  for  their  stock,  they 
should  not  be  required  to  pay  back  money  advanced,  then  mortgages 
taken  for  money  so  advanced  cannot  be  enforced,  and  there  are  no  as- 
•eti  to  be  distributed.     Id. 

BURGLARY. 
See  Criminal  Law,  19. 
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CHATTEL  MORTGAGES. 
See  MoBTGAOES. 

COMMON  CARRIERS. 

1.  iNSTBUCnON  THAT  DCTY  OF  COMMON    CaKRTEH   TO  ITS    PaSSSNOERS  R«- 

QTTIBED  it  "to  exercise  the  utmost  care,  skill,  and  vigilance  to  carry 
plaintiff  safely,  and  to  protect  him  against  any  and  all  danger,  from 
whatever  source  arising,  so  far  aa  the  same  could,  by  the  exercise  of 
such  a  degree  of  care  and  vigilance,  have  been  reasonably  seen  and  pre- 
vented, "  was  held  to  state  the  law  with  sufficient  accuracy,  under  the 
circumstances  of  the  case  on  trial.  Chicago  etc.  R.  R,  Co.  v.  PiUsbury, 
483. 

2.  Cakkier  of  Passengers  is  not  an  Insttrer  of  their  Absolutb  Safett. 

Its  liability  is  limited  by  care  and  diligence.     Id. 

3.  Degree  of  Care  Which  Common  Carrier  of  Passenoebs  mttst  Obsebtb 

FOR  THEIR  Safety  is  a  Question  of  Law.    Id. 

i.  Carrier  of  Passengers  must  Exercise  the  Highest  Reasonable  and 
Practicable  Skill^  Care,  and  Diligence  in  selecting  suitable  ma- 
chinery and  cars,  in  keeping  its  road  in  a  fit  and  proper  condition, 
both  as  to  manner  of  construction  and  materials  used,  in  using  all  appli- 
ances adopted  for  the  government  of  moving  trains,  and  in  employing 
and  retaining  competent  and  "faithful  servants.     Id. 

6,  Carrier  of  Passengers  in  Guarding  Them  from  Dangers  not  Inci- 
dent to  Ordinary  Travel  is  not  required  to  exhibit  as  high  a  degree 
of  care  and  skill  as  in  protecting  them  from  other  dangers.  The  carrier 
must,  however,  omit  no  care  to  discover  and  prevent  danger  to  its  pas- 
sengers that  is  reasonable  and  practicable.     Id. 

6.  Degree  of  Care  Which-  Carrier  of  Passengers  must  Employ  in 

Discovering  and  Preventing  Dangeb  not  Incident  to  Ordinary 
Travel  varies  with  the  circumstances  of  each  particular  case.  In 
many  cases,  if  he  observes  such  ordinary  care  and  diligence  as  a  prudent 
man  would  for  his  personal  safety,  this  will  exonerate  him  from  lia- 
bility. In  other  cases,  it  is  the  duty  of  the  carrier  to  exercise  the  utmost 
care,  skill,  and  diligence  to  protect  his  passengers  from  danger  and 
injury,  so  far  as  the  same,  by  the  exercise  of  such  care,  skill,  and 
diligence,  could  have  been  reasonably  and  practicably  foreseen  and 
anticipated  in  time  to  prevent  injury.     Id. 

7.  Cabriers  of  Passengers  must  in  No  Case  Expose  Theh  to  Extra- 

hazardous Dangers  which  might  readily  be  discovered  or  anticipated 
by  all  reasonable,  practicable  care  and  diligence.     Id. 

8.  Gabbier  of  Passengebs  is  Answerable  fob  Injubies  Inflicted  by  a 

Mob  on  One  of  his  Passengebs,  when  such  mob  consisted  of  striking 
workmen  enraged  against  non-union  men  employed  in  their  stead,  and 
the  existence  of  the  mob,  and  of  its  fierce,  lawless,  and  vindictive  spirit, 
was  well  known;  and  the  train  was  stopped  at  a  place  where  it  was  not 
required  by  law  to  stop,  and  non-union  men  were  there  taken  into  one 
of  the  cars,  wherein  a  passenger  was  subsequently  injured  during  an 
attack  by  the  strikers  on  the  non-union  men  so  admitted  therein.     Jd. 

9.  Carrier  op  Passenger  is  Chargeable  with  Negligence  if  He  Stops 

his  Train  and  Passengers,  in  the  Midst  of  ▲  Howling,  Revenge- 
ful, Lawless  Mob,  to  take  on  persons  whom  the  mob  are  seeking  an 
opportoiiity  to  naaltreat.    Id, 
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10.  Sleepino-cak  Compakt  13  BorTND  TO  Exercise  Reasonablb  Care  in 
guarding  passengers  from  theft,  and  if  through  the  want  of  such  care 
the  personal  effects  of  a  passenger,  such  as  he  might  reasonably  carry 
with  him,  are  stolen,  the  company  is  liable  therefor.  Pullman  Palace 
Car  Co.  V.  Pollock,  31. 

11.  Company  Owning  and  Operating  Sleeping-car  is  Still  Pas.sen- 
GER  Carrier,  and  is  liable  as  such,  notwithstanding  the  fact  that  the 
main  compensation  for  the  passenger's  transportation  was  received  by 
the  railway  company,  to  whose  train  the  sleeping-car  was  attached.    Id. 

12.  If  Passenger  Retains  Exclusive  Custody  of  his  Baggage,  Car- 
bier  is  not  Responsible  for  its  loss,  unless  such  loss  results  from  the 
carrier's  negligence,  and  the  failure  of  the  passenger  to  use  reasonable 
care  in  reference  to  it  will  defeat  his  right  to  recover.     Id. 

13.  Negligence  —  When  Street-railway  Company  Undertakes  to  Carry 
Large  Numbers  of  People  vastly  in  excess  of  the  seating  capacity  of 
its  cars,  and  permits  passengers  to  ride  on  the  platforms  and  foot-boarda 
without  objection,  and  collects  fare  from  them,  and  stops  its  cars  when 
in  such  crowded  condition  that  no  seats  are  attainable,  and  permits  per- 
sona to  get  upon  them  and  to  be  carried  from  place  to  place,  and  when 
the  cars  are  in  such  crowded  condition,  with  passengers  riding  on  the 
foot-boards,  runs  them  so  near  the  intersection  of  a  switch  with  the 
main  track  that  they  cannot  pass  without  injury  to  the  passengers, 
the  company  is  guilty  of  gross  negligence.     Topeka  C.  R'y  v.  Higgs,  754. 

14.  Street-railway  Companies  as  Carriers  of  Passengers  are  Bound  to 
Exercise  All  Possible  Skill,  Foresight,  and  Care  in  running  their 
cars,  so  that  passengers  may  not  be  exposed  to  danger  on  account  of  the 
manner  in  which  the  cars  are  run,  and  such  skill  and  care  include  the 
exercise  of  every  reasonable  precaution  to  prevent  injuries  to  passengers, 
and  implies  that  there  shall  be  good  tracks,  safe  cars,  careful  manage- 
ment, and  judicious  operation  in  every  respect.  All  possible  foresight 
means  more  than  this;  it  means  anticipation  if  not  knowledge  that  the 
operation  of  street-cars  will  result  in  danger  to  passengers,  and  that 
there  must  be  some  action  with  reference  to  the  future,  a  provident  care 
to  guard  against  such  occurrences,  a  wise  foresight  and  prudent  provision 
that  will  avert  the  threatened  evil,  if  human  thought  or  action  can  do 
so.     Id. 

16.  Degree  of  Care  to  be  Exercised  by  Carriers  of  Passengers.  —  The 
rule  requiring  highest  skill  and  care  in  carrjdng  passengers  applies  to 
its  full  extent,  not  only  to  steam-cars,  but  to  street-cars  and  other  vehicles 
drawn  by  horses,  the  difference  being  in  the  means  and  instrumentalities 
nsed,  to  prevent  accident  by  reason  of  the  mode  rather  than  to  the  de- 
gree in  which  the  preventive  means  are  to  be  employed.  To  each  mode 
of  conveyance  must  be  applied  the  greatest  degree  of  skill,  care,  and  fore- 
sight of  which  they  are  susceptible.     Id. 

16.  Negligence.  —  Invitation  to  a  Person  to  Ride  in  a  Dangerous  Place, 
given  by  the  servants  of  a  railway  company,  may  render  his  apparent 
want  of  care  in  riding  in  such  place  the  negligence  of  the  carrier.  He 
had  a  right  to  assume  that  its  servants  knew  what  was  safe,  provided 
the  act  which  he  did  on  their  advice  did  not  involve  a  reckless  expos- 
ure of  himself,  and  was  not  one  which  no  man  of  ordinary  prudence 
would  do.     Lake  Sliore  etc.  R.  li.  Co.  v.  Brown,  510. 

17.  Where  One  is  Put  in  a  Place  of  Peril  by  the  iNvrrATiON  of  the 
Servants  of  a  Railway  Company,  the  law  requires  them  to  exercise 
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a  degree  of  care  corresponding  to  the  daiiger  to  which  they  have  exposed 
him.  If  they  are  about  to  make  "a  running  switch,"  or  do  any  other 
act  fraught  with  special  peril  to  him,  they  must  advise  him  of  the  im- 
pending danger,  and  give  him  an  opportunity  to  guard  against  or  escape 
from  it.     Id. 

18.  Though  a  Railway  Car  la  not  Operated  for  the  Purpose  op  Carrt- 
rso  PASSENGtRS,  yet  if  a  person  takes  passage  therein  by  the  invitation 
of  servants  in  charge  thereof,  they  thereupon  become  bound  to  operate 
the  train  in  such  manner  as  due  care  and  caution  would  suggest  for  hia 
safety.     Id. 

19.  Notice  of  Private  Rules  akd  Regulations  op  a  Railway  Company, 
prescribing  the  duties  and  powers  of  its  employees,  must  be  brought  home 
to  the  knowledge  of  persons  before  they  can  be  affected  thereby.    Id. 

20.  Shipper  on  Railway  ha.s  the  Right  to  Assume  that  persons  found  in 
charge  of  the  train  and  of  his  property  are  authorized  to  act  for  the  com- 
pany, and  he  is  not  bound  to  stop  and  inquire  as  to  the  extent  of  their 
authority.     Id. 

21.  Custom  of  Allowing  Shippers  op  Live-stock  to  Ride  upon  Engines, 
and  upon  cars  containing  such  stock,  is  admissible  in  evidence  as  tend- 
ing to  show  that  the  plaintiff,  who  was  such  a  shipper,  had  a  right  to  be 
BO  carried,  and  that  the  servants  of  the  company  who  so  carried  him  did 
BO  by  its  authority.     Id. 

22.  Fact  that  Injured  Railway  Passenger  might  have  Avoided  Danger 

BY  Pursuing  Another  and  Different  Mode  of  Travel  will  not  re- 
lieve the  company  from  liability  if  its  servants  invited  him  to  ride  on  its 
cars  in  a  position  of  danger,  and  exposed  him  to  injury  by  their  want  of 
care.    Id. 

23.  Passenger  Guilty  op  Sught  Negligence  may,  nevertheless.  Recover 

for  a  personal  injury  resulting  from  the  gross  negligence  of  the  carrier. 
Id. 

24.  Carriers  of  Passengers.  —  Conductor's  Duty  does  not  Require  Him 
TO  Assist  Female  Passenger  to  alight  from  the  car  with  her  two  small 
children  when  she  reaches  her  destination.  The  conductor  is  required, 
after  having  at  a  proper  time  announced  the  station,  to  stop  the  train, 
and  hold  it  such  reasonable  time  as  will  permit  passengers  to  alight  in 
safety.  The  law  does  not  require  him  to  know  that  all  passengers  in- 
tending to  stop  at  the  station  have  alighted  in  safety.  Raben  v.  Central 
lotoa  R'y  Co.,  708. 

25.  Railroad  Company  may  Adopt  Regulation  that  Certain  Train  shall 
not  Stop  at  Designated  Stations  where  there  is  no  statutory  provision 
to  the  contrary.     Atchison  etc.  Ky  Co.  v.  Oants,  780. 

26.  Railroad  Passenger  must  Inform  Himself  whether  Train  Stops  at 
Station.  It  is  the  duty  of  a  person  about  to  take  passage  on  a  railroad 
train  to  inform  himself  when»  where,  and  how  he  can  go  or  stop  accord- 
ing to  the  regulations  of  the  company.     Id. 

27.  Duty  of  Passenger  to  Pay  Extra  Fare — Right  of  Conductor  to  Eject 
Passenger.  —  Where,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, regulations  are  made  by  a  railroad  company  that  a  fast  passenger 
train  shall  only  make  certain  stoppages,  and  a  person  by  mistake  or 
wrongfully  takes  passage  thereon  for  a  station  where  the  train  does  not 
•top,  it  is  his  duty,  when  demand  is  made  therefor,  to  pay  the  extra  fare 
which  in  addition  to  the  sum  paid  for  his  ticket  would  have  entitled  him 
to  ride  to  the  first  stopping-place  beyond,  and  if  he  refuses  to  do  tiuB, 
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the  conductor  has  the  right  to  stop  the  train  and  require  such  passenger' 
to  leave  it.     Id. 

28.  Carriers  of  Passengers  —  Payment  op  Extra  Fake  —  Damages.— 
Where  mistake  of  passenger  in  getting  on  train  which  did  not  stop  at  hi» 
station  is  induced  by  the  company's  ticket  agent,  and  he  is  compelled  to 
pay  extra  fare  to  first  place  of  stoppage,  such  extra  fare  would  bo  a^ 
proper  element  of  damages  in  addition  to  such  as  were  occasioned  by  th» 
failure  to  take  him  to  the  station  to  which  he  was  going.  But  if  after 
boarding  the  train,  and  before,  it  started,  correct  information  was  afforded 
him,  by  the  announcement  of  the  brakeman  or  otherwise,  such  as  a  rea- 
Bonable  and  prudent  man  would  not  neglect,  he  could  not  thereafter  rely 
upon  the  incorrect  statements  of  the  agent.     Id. 

29.  Railroad  Passenger  may  not  Assert  and  Maintain  by  Forcb  ma 
Rights  to  Transportation  on  Train.  If  he  is  a  trespasser,  it  is  his 
duty  to  go  off  without  being  forced  to  do  so,  and  he  has  no  legal  right 
to  forcibly  resist  the  conductor's  rightful  efforts  to  eject  him.  If  he  i» 
on  the  train  by  mistake  induced  by  an  agent  of  the  company,  it  is  not 
necessary  in  such  case  for  him  to  invite  force  to  be  exerted  by  tho  con- 
ductor to  secure  his  rights,  —  certainly  not  to  increase  his  damages.    Id. 

30.  Railroad  Passenger  may  be  Ejected  from  Train  at  Place  Other 
THAN  Depot  or  station,  provided  care  is  taken  not  to  expose  his  person 
to  serious  injury  or  danger.  The  company  is  not  required  to  consider 
the  mere  convenience  of  the  wrong-doer.     Id. 

81.  Carriers  of  Passengers  —  Ejecting  Passenger  from  Train  —  Meas- 
ure of  Damages.  —  Where  passenger  resists  to  the  utmost  of  his  power 
and  ability  an  attempt  to  eject  him  from  the  train,  he  ought  not  to  com- 
plain of  the  force  used  if  there  was  no  intention  on  the  pai't  of  the  conduc- 
tor or  his  assistants  to  commit  unnecessary  injury,  even  if  his  resistance 
might  have  been  overcome  with  something  less  of  force  than  was  actually 
used.  But  if  such  passenger,  although  a  trespasser  upon  the  train,  re- 
ceived injuries  which  were  the  direct  and  necessary  result  of  willful, 
wanton,  or  malicious  acts  of  the  conductor  or  those  assisting  him,  he  is 
entitled  to  his  damages.     Id. 

82.  Evidence  as  to  whether  Person  was  or  was  not  Accustomed  to  Usb 
Profane  and  Obscene  Language  is  incompetent  and  immaterial  upc^ 
question  whether  such  person  in  being  ejected  from  railroad  car  had  used 
such  language.     Id. 

83.  Conductor  Represents  Company  only  as  to  his  Own  Train.  —  A  con- 
ductor in  the  line  of  his  duty  in  collecting  fare,  taking  up  tickets,  and 
in  giving  information  to  the  passengers  on  his  train,  represents  the  com- 
pany only  as  to  the  running  and  operation  of  his  own  train.     Id. 

84.  Ejection  from  Railroad  Train  with  Aid  of  Passengers—  Responsi- 
bility OF  Company  therefor. — It  is  not  necessary  that  conductor 
should  have  expressly  directed  passengers  to  aid  in  ejection,  but  if  such 
aid  was  rendered  by  passengers  with  the  permission  and  sanction  of  th© 
conductor  or  the  train-men,  an  employment  might  rightfully  be  inferred, 
otherwise  where  the  passengers  were  mere  interlopers,  and  the  conductor 
had  no  opportunity  to  interfere  with  their  actions.     Id. 

86.  Rule  of  Damages  for  Wrongful  Expulsion  from  Railroad  Train  is^ 
that  passenger  may  recover  for  his  time,  inconvenience,  the  necessary 
expenses  to  which  he  is  subjected,  and  if  treated  with  violence  or  in  aa 
insulting  manner,  for  the  injuries  to  his  person  and  feelings.  If  the  ex- 
pulsion be  malicious,  or  through  negligence  which  is  gross  and  wanton^ 
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then  exemplary  danu^es  may  be  awarded.  8(m(hem  U^y  Co,  ▼.  Riee, 
766. 

^.  Carbieb  of  Passengebs  —  Ticket  Limiting  Liability  fob  Baggage.  — 
Before  one  can  be  bouad  by  the  declarations  in  a  ticket  for  transporta- 
tion on  a  passenger  train,  limiting  liability  for  baggage  checked  by  rea- 
son of  the  purchase  of  such  ticket,  the  restrictions  or  limitations  sought 
to  be  made  must  be  known  to  the  purchaser,  and  the  ticket  must  have 
been  accepted  with  full  knowledge  of  tlie  restrictions  contained  therein. 
Kansas  C.  etc.  Co.  v.  Rodehaugh,  715. 

37.  Common  Caerier  of  Live-stock,  What  Constitutes. — Railroad  com- 
pany engaged  in  transporting  live-stock  over  its  road,  and  accustomed  to 
furnish  suitable  cars  therefor,  upon  reasonable  notice,  whenever  within 
its  power  to  do  so,  and  holding  itself  out  to  the  public  as  such  carrier 
for  hire  upon  the  terms  and  conditions  prescribed  in  the  written  con- 
tracts with  shippers,  is  a  common  carrier  of  live-stock,  with  such  restric- 
tions and  limitations  of  its  common-law  liability  as  arise  from  the 
instincts,  habits,  propensities,  wants,  necessities,  vices,  or  locomotion  of 
such  animals  under  such  contracts  of  carriage.     Ayrea  v.  Chicago,  226. 

^88.  CoMHON  Cabbier  of  Live-stock  fob  Hibe,  holding  itself  out  to  the  pub- 
lic as  such,  under  the  restrictions  and  limitations  named  in  its  contracts 
with  shippers,  is  bound  to  furnish  suitable  cars  for  such  stock,  upon  rea- 
sonable notice,  whenever  it  can  do  so  with  reasonable  diligence,  without 
jeopardizing  its  other  business  as  such  common  carrier.     Id. 

^.   BUBDEN  OF  PbOOF  IS  UPON  COMMON  CaRRIEB  OF  LiVE-STOCK  to  shoW  that 

it  could  not,  with  reasonable  diligence  and  without  jeopardizing  its 
other  business,  have  furnished  cars  for  the  transportation  of  such  stock 
at  the  time  ordered  and  upon  the  notice  given.     Id. 

40,  Common  Cabbieb  Owes  Same  Duty  Relatively  to  all  shippers  at  stations 
of  the  same  business  importance  as  to  supplying  cars,  and  no  station, 
much  less  any  one  shipper,  has  the  right  to  command  the  entire  resources 
of  the  carrier  to  the  exclusion  of  other  stations  and  shippers,  but  the 
cars  must  be  so  distributed  at  the  different  stations  as  may  be  in  propor- 
tion to  the  ordinary  business  requirements  at  the  time,  in  order  that 
shipments  may  be  made  with  reasonable  celerity.     Id. 

-41.  Common  Carbiebs  of  Live-stock — Duty  to  Fubnish  Cabs  on  Notice. 
—  Where  a  shipper  applies  to  a  carrier  of  live-stock  for  cars  to  be  fur- 
nished at  a  time  and  station  named,  the  carrier  must  inform  the  shipper 
within  a  reasonable  time,  if  practicable,  whether  it  is  unable  to  so  fur- 
nish, and  if  it  fails  to  give  such  notice,  and  has  induced  the  shipper  to 
believe  that  the  cars  will  be  in  readiness  at  the  time  and  place  named, 
and  the  shipper,  relying  thereon,  is  present  with  his  live-stock  at  such 
time  and  place,  and  finds  no  cars,  the  carrier  is  liable  in  damages.     Id. 

42.  Damages  against  Common  Cabbieb  of  Live-stock  for  delay  in  tran8i>or- 
tfttion  is  limited  to  the  expense  of  keeping,  shrinkage,  and  depreciation 
in  nine  of  the  stock  daring  such  delay.    Id. 

CONDITIONS. 
See  Deeds,  2,  3. 

CONFESSIONS. 
See  Cbiminal  Law. 
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conflict  of  laws. 

See  Bankruptcy  and  Insolvbhct. 

CONSPIRACY. 
See  Criminal  Law, 

CONSTITUTIONAL  LAW. 

COHJJWTUTIONAL  LaW.  —  STATUTE  RkgULATINO  SaLE   OF  COMMEBCIAL  PlB- 

TILIZKBS,  if  its  controlling  purpose  is  to  guard  the  agricultural  public 
against  spurious  and  worthless  compounds  sometimes  sold  as  fertilizers, 
and  to  furnish  to  buyers  cheap  and  reliable  means  of  proving  the  decep< 
tion  and  fraud  should  such  be  attempted,  is  clearly  constitutionaL 
Steiner  v.  Ray,  332. 

See  CoBPORATioNs,  7,  8;  Municipal  CoRPoaATioNs. 
CONTEMPT. 

It  IS  A  CONTEBIPT  OF  COTTET  TO  OBSTRUCT  AND  TaKI  FBOIf  A  POLIO 
OlTIOEB,  UNDER  LeGAL  PeOCESS,  PERSONAL  PROPERTY  TaKEN  BT  HiM 

UNDER  A  Search-warrant  issued  by  the  presiding  judge  of  ench  court, 
for  the  purpose  of  securing  certain  documents  alleged  to  have  been  used 
In  committing  a  felony.     In  re  Lowenthal^  424. 

CONTRACTS. 

1.  CoNTBACT  MUST  BE  BiNDiNo  6n  Both  PARTIES  TO  SUSTAIN  an  action  at 
law  by  either  to  recover  for  a  breach  thereof.    Atlee  v.  Bartholomew,  103. 

%  Acceptance  of  an  Offer,  after  the  Time  Limited  in  Such  Offer,  can- 
not bind  the  person  making  the  offer,  unless  he  assents  to  the  acceptance 
after  knowledge  that  it  was  not  made  within  the  time  limited.     Id. 

S.  Oral  Extension  of  Time  within  Which  an  Offer  to  Sell  Real 
Estate  laoHT  be  Accepted  cannot  be  shown,  because  the  whole  of  the 
contract  for  the  sale  of  real  estate  must  be  in  writing.     Id. 

4.  Contracts — Construction. — Rule  of  Interpretation  of  Deeds  or 
Other  Instruments,  partly  printed  and  partly  written,  is,  that  the 
written  parts  are  presumed  to  have  commanded  the  stricter  attention  of 
the  parties;  and,  in  case  of  irreconcilable  conflict,  tho  writing  will  pre- 
vail over  the  printed  matter.     Thornton  v.  Sheffield  Je  B.  R.  R.  Co.,  337. 

8.  Time  is  Essential  Element  of  Written  Contract,  whereby  one  person 
binds  himself  to  convey  a  right  of  way  to  certain  other  persons,  on  con- 
dition that  the  latter  shall,  within  four  months  from  the  date  of  the 
contract,  commence  the  construction  of  a  railroad,  and  within  three 
years  complete  it  through  certain  counties;  and  upon  failure  to  perform 
these  conditions,  damages  are  recoverable  for  the  right  of  way.     Id. 

§.  Contract. — One  Who  has  Agreed  that  He  will  Only  Contract  by 
Writing  in  a  certain  way  does  not  thereby  preclude  himself  from  mak- 
ing a  parol  bargain  to  change  it.  There  can  be  no  more  force  in  an 
agreement  in  writing  not  to  agree  by  parol  than  in  a  parol  agreement 
not  to  agree  in  writing,  and  every  such  agreement  is  ended  by  tho  new 
one  which  contradicts  it.     Morrison  v.  Insurance  Co.,  C3. 

7.  Contract  —  Consideration.  —  Tripartite  Agreement  betwee.n  La.vd 
Company  and  Two  Railroad  Companies,  whereby  the  land  company 
Bella  and  conveys  land  to  the  latter,  for  the  purpose  of  building  and 
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nsing  thereon  their  depots,  machine-shops,  and  tracks,  and  one  of  the 
railroad  companies  surrenders  its  right  to  a  certain  crossing  previously 
selected,  to  cross  elsewhere  in  a  manner  beneficial  to  the  other  com- 
pany, and  detrimental  to  itself,  is  supported  by  sufficient  legal  consid- 
eration.    Alabama  G.  S.  R.  R.  Co.  v.  South  d;  iV.  B.  R.  Co.,  401. 

8.  Uncebtainty  in. — Where  Conteact  between  Two  Railroad  Compa- 

nies provides  that  one  company  shall  have  the  free  use  of  the  right  of 
way  of  the  other  company,  "in  a  manner  to  be  hereafter  determined  by 
deed, "  but  no  deed  is  ever  executed,  the  uncertainty  of  the  contract,  if 
objectionable,  is  to  bo  deemed  waived  by  the  conduct  of  the  parties,  tha 
one  being  placed  in  possession  of  the  right  of  way,  aud  the  other  ac- 
quiescing therein  without  objection  for  over  nine  consecutive  years. 
This  is  an  identification  of  the  thing  contracted  for,  so  far  as  qualified 
by  its  mode  of  use,  not  by  declarations,  but  by  the  acts  of  the  parties, 
which  can  be  proved  by  parol  evidente.     Id. 

9.  Contract  Void  as  against  Public  Polict.  —  Contract  by  patentee,  not  to 

"manufacture,  sell,  or  cause  to  be  sold  any  sand-papering  machines  of 
any  description,"  is  general  and  unrestricted,  and  where  not  limited  or 
qualified  by  time,  place,  or  circumstance,  is  unreasonable  and  void  aa 
against  public  policy;  for  though  it  affects  only  a  single  class  of  ma- 
chines, still  it  is  not  incidental  to  the  sale  of  the  patent,  nor  necessary 
as  a  lawful  protection  of  manufacturing  or  selling  thereinunder.  Berlin 
M.  Works  v.  Parryy  236. 

10.  Contract  by  Patentee  not  to  "  manufacture,  sell,  or  cause  to  be  sold  any 
sand-papering  machines  of  any  description,"  is  general  and  unrestricted, 
and  not  limited  to  the  state  where  the  contract  is  made.    Id. 

11.  Courts  of  Equitt  Cancel  Contracts  for  False  Representations  of 
Material  Facts  which  constitute  an  inducement  to  the  contract,  and 
upon  which  the  party  had  a  right  to  rely,  especially  where  such  repre- 
sentations are  of  matters  peculiarly  within  the  knowledge  of  the  party 
who  makes  them.     Rorer  Iron  Co.  v.  Trout,  285. 

12.  Matter  of  Opinion  may  Amount  to  Affirmation,  and  be  Inducement 
to  a  contract,  especially  where  the  parties  are  not  dealing  on  equal 
terms,  and  one  of  them  has,  or  is  presumed  to  have,  means  of  informa- 
tion not  equally  open  to  the  other.     Id. 

18.  Representations  ark  not  of  Such  Matters  of  Opinion  as  Go  fob 
Nothino,  though  untme,  where  they  are  made  by  parties  who  go  to  the 
owners  of  a  mine,  and,  to  induce  them  to  execute  a  lease  thereof,  repre- 
sent that  they  have  the  means  at  hand  for  successfully  working  a  force 
capable  of  mining  and  transporting  a  very  large  quantity  of  ore  daily, 
and  promise  to  commence  operations  in  sixty  days.     Id. 

14.  CoNFLiCTiNO  Evidence.  —  Where  Testimony  is  Conflicting  as  to  thb 
Contract  Price  Agreed  upon  at  oral  sale,  evidence  is  admissible  to 
show  the  value  of  the  property  at  the  time  of  the  sale,  as  tending  to 
.  show  the  real  contract.      Valley  L.  Co.  v.  Smith,  216. 

16.  Where  Testimony  is  Conflicting  as  to  the  contract  price,  and  as 
to  whether  defendant  objected  to  an  account  presented,  it  is  error  to 
suppress  defendant's  evidence  and  charge  that  where  no  objection  is 
made  to  an  account  rendered,  it  is  prima  facie  evidence  of  its  correct- 
ness.    Id. 

18.  Where  Evidence  is  Conflicting  as  to  Contract  Pp.ice,  and  defendant 
introduces  in  evidence  a  memorandum  of  the  contract  which  he  testifies 
he  made  at  the  time  of  its  execution  in  a  book  kept  for  that  purpose. 
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and  such  evidence  is  unimpeacbed,  it  is  error  to  cast  doubt  and  suspicion 
upon  the  evidence,  and  to  call  the  special  attention  of  the  jury  to  th© 
criticisms  of  counsel  upon  the  memorandum.     /(/. 
See  Counterclaim*  Married  Women,  1-3;  Specific  Performance. 

CORPORATIONS. 

1.  Charters  of  Corporations  are  to  be  Construed  Strictly  against 

the  corporators,  and  what  is  not  unequivocally  granted  in  clear  terms,  or 
necessarily  implied,  must  be  taken  to  be  withheld.  Mobile  v.  Railroad 
Co.,  342. 

2.  Ultra  Vires,  Pleading.  — In  Action  against  Corporation  to  Recoveb 

FOR  Injuries  Caused  by  Negligence  of  alleged  employees  of  the  cor- 
poration, it  must  appear  from  the  petition  that  the  defendant  had  au- 
thority to  enter  into  a  contract  of  employment;  otherwise  it  will  be 
presumed  that  there  is  nothing  in  tlie  articles  of  incorporation  which 
either  by  express  provision  or  by  implication  authorized  the  officers  of 
the  society  to  hire  such  servants,  and  therefore  there  can  be  no  recovery 
against  the  corporation.     Bathe  v.  Decatur  Co.,  651. 

8.  Evidence.  —  In  Action  against  Corporation  for  Malicious  Trespass, 
declarations  made  by  a  servant  of  the  defendant  indicating  his  own  reck- 
less indifference  to  consequences  regarding  the  trespass  are  inadmissible 
in  evidence.  But  other  declarations  of  such  servant  in  regard  to  the 
trespass  complained  of,  made  before  its  completion,  and  concerning  a 
matter  within  the  scope  of  his  authority,  are  admissible,  as  tending  to 
show  the  animua  of  the  defendant.  International  etc.  R.  R.  Co.  v.  TeU- 
phone  Co.,  45. 

4.  Certificates.  —  To  Constitute  Stockholder,  Some  Sort  of  SuBbCRip- 
TiON  OR  Contract  is  Required,  whereby  the  subscriber  obtains  the 
right,  upon  some  condition,  to  demand  stock  and  to  exercise  the  rights 
of  a  stockholder.  But  it  is  not  essential  that  a  certificate  should 
have  issued  in  order  to  create  the  relation  of  stockholder,  provided 
a  contract  to  take  stock  had  been  duly  made,  or  provided  the  rights, 
privileges,  and  emoluments  of  a  stockholder  had  been  enjoyed,  with 
the  consent  of  the  corporation.     Butler's  University  v.  Schoonover,  627. 

0.  Bond  to  a  Corporation  is  Nudum  Pactum  which  assumes  that  the  obli- 
gor had  subscribed  for  the  corporation's  stock,  and  that  the  subscription 
price,  which  he  had  retained  as  a  loan,  and  for  which  the  bond  was 
given,  was  the  consideration  of  his  contract  to  pay,  when  it  appears 
that  he  had  never  subscribed  for  nor  received  any  stock,  and  that  he 
had  not  in  any  other  manner  acquired  any  right  to  be  recognised  as 
stockholder,  and  had  never  acted  as  such.     Id. 

6.  Obligor  is  not  Estopped  from  Denying  that  He  is  a  Stockholder  by 

Recital  in  a  Bond  that  he  "has  retained  of  his  subscription  .... 
the  sum  of  ...  .  being  the  amount  of  his  subscription,  as  a  loan,*'  al- 
though this  recital  might  be  evidence  that  a  subscription  of  some  kind 
had  been  made.     Id. 

7.  Whether  One  Becomes  a  Stockholder  by  Merely  Making  a  Subscrip- 

tion for  stock  in  a  corporation  depends  upon  the  terms  of  his  contract 
and  the  charter  of  the  corporation,  and  whether  the  subscription  was 
made  as  preliminary  to  the  organization  or  after  it  was  under  way,  for 
stock  thereafter  to  be  issued.     Id. 

8.  Foreign  Corporations  are  Entitled  to  the  Protection  of  Statb 

Laws  as  fully  as  citizens,  if  permitted  to  do  business  in  the  state;  and 
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if  the  fltatates  of  a  state  permit  foreign  corporatioDB  to  do  bosineM 
therein,  bat  impose  on  them  conditions  which  conid  not  be  imposed  on 

citizena,  the  permit  is  valid  while  the  condition  ia  void.  San  Frandaeo 
V.  Live)-j>ool  etc.  Ins.  Co.,  425. 
9.  FoREiG.v  Corporation  does  not  Waive  the  UxcoNSTmrriosALiTY  of 
A  Statute  et  Coxtinuino  after  its  Passage  to  do  buaineaa  in  the 
state.  If  the  conuitiona  impoaed  by  the  statute  are  void,  no  implied 
assent  thereto  can  be  presumed.  Id. 
See  BiTiLDiNo  and  Loan  Associations;  Reoeivebs,  1;  Taxation. 

CO-TENANCY. 

Tenant  in  Common  mat  Compel  Conteibutton  from  Co-tenants  fob 
THXiB  Share  of  Taxes  rightfully  paid  by  him  upon  an  entire  tract  of 
land  which  had  deacended  to  all  as  heirs.    EacU  v.  Rether/ord,  611. 

COUNTERCLAIM. 

1.  If  Coontebclaim  States  Facts  which  would  oonstitote  an  affirmative 
cause  of  action  but  it  is  indefinite  and  uncertain  as  to  the  amount  of 
damages  sustained,  its  defects  should  be  taken  advantage  of  by  motion 
that  it  be  made  more  definite  and  certain,  and  not  by  demurrer. 
Sehtoeickhart  v.  Stuewe,  190. 

S.  In  Action  on  Contract  for  furnishing  building-stone,  a  counterclaim 
for  damages  for  delay  in  furnishing  the  material,  which  states  that 
defendant  was  ready  and  willing  to  receive  the  same,  and  otherwiae 
states  a  good  affirmative  cause  of  action,  need  not  aver  that  he  was 
ready  to  pay  for  the  stone,  as  his  contract  is  sufficient  as  to  his  liability 
and  plaintiff's  payment  on  delivery.    Id. 

9,  In  Action    on  Contract  to    furnish    building.stone,    defendant   may 
counterclaim  for  damages  for  delay  in  delivering  and  failure  to  deliver  a 
part  of  such  stone,  though  he  received  that  delivered  without  objection, 
and  used  it  so  that  it  could  not  be  returned.   Id. 
See  Mabbiaos  and  Divobgb. 

COVENANTS. 

1.  Bailboad  —  Who  mat  Bring  Action  fob  Breach  of  Covenant  as  to 
Wateboourse.  —  Where  railroad  company  erects  as  a  permanent  struc- 
ture upon  land,  of  which  it  holds  only  the  right  of  way,  a  culvert  which 
diverts  a  watercourse,  in  breach  of  a  covenant  running  with  the  land, 
the  damages  are  original.  The  right  of  recovery  therefor  arises  at  once, 
and  accrues  in  favor  of  the  one  who  owned  the  premises  at  the  time;  and 
a  conveyance  of  the  fee  after  such  breach  does  not  operate  as  an  assign- 
ment of  the  right  of  action  to  the  grantee.  Peden  v.  Chicago  etc.  R'y  Co., 
680. 

S.  Parol  £\*idknce  of  Wabbantt  Outside  of  Deed. — Damages  accruing 
from  breach  of  warranty  of  the  quality  of  land  conveyed  by  deed  may 
be  proved  by  parol,  to  defeat  an  action  on  a  note  for  a  portion  of  the  pur- 
chase price,  and  this,  though  the  deed  contains  only  the  ordinary  and 
usual  covenants,  and  the  covenant  as  to  quality  is  not  in  writing.  Chrten 
T.  Batrntn,  194. 

See  Deeds,  4. 
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CMMmAL  LAW. 
L  KORAOK  —  BUBDEN  OF  Proof.  —  Where  nonage  of  defendant  is  e3> 
tablished  at  the  time  the  crime  was  committed,  the  prosecntion,  in 
order  to  convict,  must  prove  that  at  the  time  defendant  committed 
the  crime  he  understood  the  nature  and  illegality  of  the  act.  Proof  that 
he  knew  the  difference  between  good  and  evil,  or  that  he  was  possessed 
of  the  intelligence  of  ordinary  boys  of  his  age,  does  not  fill  the  require- 
ments of  the  law.  It  must  be  shown  that  he  had  sufficient  discretion  to 
understand  the  nature  and  illegality  of  the  act  constituting  the  crime. 
Carr  v.  State,  905. 

2.  Proof  of  Age   of    Discretion   between  good  and  evil  need  not  bd 

made  by  direct  and  positive  evidence.  Circumstances  of  education,  hab- 
its of  life,  general  character,  moral  and  religious  instructions,  and  often 
facts  connected  with  the  crime  charged,  will  be  sufficient  to  satisfy  the 
jury  that  the  defendant  had  the  discretion  required  to  render  him  respon- 
sible for  the  crime.     Id. 

3.  Opinion    as    Evidence  of  age  of   discretion  between  good  and  evil. 

Witnesses,  after  they  have  stated  the  facts  upon  which  their  opinions 
are  based,  may  state  their  opinions  as  to  whether  the  defendant,  at  the 
time  he  committed  the  crime,  had  sufficient  discretion  to  understand  the 
nature  and  illegality  of  the  acts  constituting  it;  but  the  weight  to  be 
given  to  the  opinions  is  for  the  jury  to  consider  and  determine.     Id. 

A.  Confession  as  Evidence.  —  Confession  not  made  under  the  influence 
of  fear,  or  of  any  positive  promise  of  benefit  to  be  gained,  and  under 
caution  that  it  could  be  used  against  him,  is  admissible  in  evidence 
against  defendant.    Id. 

6.  Contradiction  of  Confession  —  Credibility  of  Evidenob.  —  Where 
the  confession  states  that  in  committing  burglary  defendant  a«ted  under 
the  compulsion  of  another  party,  and  is  contradicted  by  the  party  him- 
self, the  jury  must  determine  the  credibility  and  weight  of  the  evidence, 
and  in  doing  so  they  may  believe  one  portion  of  the  confession,  and  reject 
as  untrue  another  portion  contradicted  by  evidence  produced.    Id. 

6.  Confession   as  Evidence — Instructions. — Where  defendant  has  con- 

fessed that  he  entered  a  house  with  intent  to  steal  therefrom,  convic- 
tion is  not  sought,  or  wholly  founded  on  circumstantial  evidence,  aiid  it 
is  not  necessary  to  instruct  as  to  circumstantial  evidence.    Id. 

7.  Judgment  will  not  be  Reversed  where  the  evidence  of  guilt,  though  not 

entirely  free  from  doubt,  is  still  legally  sufficient  to  support  the  judg- 
ment of  conviction.     Id. 

8.  Erroneous  Charge  —  Weight  o?  Evidence.  —  Court  cannot  instruct  as 

to  amount  or  degree  of  evidence  sufficient  to  warrant  conviction.  To  do 
BO  is  to  charge  upon  the  weight  of  evidence,  and  errcneous.  Therefore, 
to  charge  that  if  a  person  is  found  in  possession  of  property  recently 
stolen,  and  if  the  circumstances  are  such  as  call  upon  him  for  an  explan- 
ation, and  he  fails  to  explain  the  possession,  then  these  facts  would  au- 
thorize his  conviction,  if  a  presumption  of  guilt  has  arisen  in  the  minds 
of  the  jury  from  such  facts,  is  error.     Stockman  v.  State,  894. 

9.  Accessary  is  one  who,  knowing  that  an  offense  has  been  committed,  con- 

ceals the  offender,  or  gives  him  any  other  aid  in  order  that  he  may 
evade  arrest  or  trial,  or  the  execution  of  sentence.  But  no  person  who 
aids  an  offender  in  making  or  preparing  a  defense,  or  procures  him  to 
be  bailed,  though  he  afterwards  escape,  is  an  accessary  under  the  Penal 
Code  of  Texas.     Blakely  v.  State,  912. 
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10.  To  CoNSTiTUTB  One  Accessaey,  he  need  only  aid  the  criminal  to  es- 
cape arrest  and  prosecution;  it  is  not  necessary  that  he  aid  him  to  effect 
his  personal  escape  or  concealment.     Id. 

11.  One  Makes  Himself  Accessary  to  murder,  who  immediately  after  the 
homicide  held  a  private  conversation  with  the  murderer,  after  which  the 
latter  departed,  and  the  accessary  told  the  only  witnesses  present  that 
they  must  swear  to  a  certain  fabricated  state  of  facts  at  the  inquest,  so 
as  to  make  it  appear  that  the  killing  was  justifiable  in  self-defense,  and 
so  that  the  murderer  would  bo  exonerated  entirely,  or  put  upon  a  very 
light  bond  to  answer  the  charge.     Id, 

12.  Whether  One  is  Accessary  after  the  fact  depends  on  whether  what 
he  did  was  personal  help  to  his  principal  to  elude  punishment;  the  kind 
of  help  is  unimportant;  and  if  any  assistance  is  given  to  one  known  to 
he  a  felon,  in  order  to  hinder  his  apprehension,  trial,  or  punishment,  it 
is  sufficient.     Id. 

13.  AccoBiPLiCE  CANNOT  BE  CoNVXCTED  upon  the  testimony  of  an  accom- 
plice, unless  corroborated  by  other  evidence  tending  to  connect  defend- 
ant with  the  crime  committed,  and  it  is  not  sufficient  if  it  merely  ehowa 
the  commission  of  the  crime.     Id. 

14.  Conviction  cannot  bk  Had  upon  the  uncorroborated  evidence  of  two 
or  more  accomplices,  and  one  accomplice  cannot  corroborate  himself 
nor  can  the  evidence  of  one  accomplice  corroborate  that  of  another.     Id. 

15.  AcooifFLiCE.  —  Where  Witness  Implicates  himself  in  crime  by  agree- 
ing to  and  swearing  falsely  concerning  its  commission,  no  matter  what 
his  motive,  and  his  claim  that  he  was  coerced  is  immaterial,  he  is  an  ac- 
complice, or  particeps  crimirus.     Id. 

16.  Testimony  op  Accomplice,  to  be  sufficient  to  convict,  must  be  cor- 
roborated, not  merely  so  as  to  show  that  the  crime  charged  was  com- 
mitted, but  must  also  show  defendant's  complicity  therein;  and  where 
the  original  taking  is  the  material  part  of  the  case,  the  accomplice  must 
be  corroborated  on  that  particular  point.     Id. 

17.  Each  Conspiratoe  is  Responsible  fob  Everything  Done  by  his 
confederates  which  follows  incidentally  in  the  execution  of  the  common 
design,  as  one  of  its  natural  and  probable  consequences,  even  though 
it  was  not  intended  as  a  part  of  the  original  design  or  common  plan.  li 
the  act  is  the  ordinary  and  probable  effect  of  the  wrongful  act  specifically 
Agreed  upon,  so  that  the  connection  between  them  may  be  reasonably 
apparent,  and  not  a  fresh  and  independent  product  of  the  mind  of  one 
of  the  confederates  outside  of  and  foreign  to  the  common  design,  all  are 
conspirators.     Bowers  \.  Stale,  ^\., 

IS.  Conspiracy.  — Jury  must  Determine  whether  the  act  done  by  a  mem- 
ber of  a  conspiracy  naturally  flowed  from  and  was  done  in  furtherance  of 
the  common  design,  so  as  to  make  him  guilty  as  a  participator  in  the 
conspiracy.     Id. 

19.  BtTBQLARY  —  FoRMER  CONVICTION  NOT  A  Bab.  —  Where  a  party  is  con- 
victed of  burglary  as  a  principal,  he  is  still  liable  to  a  prosecution  for 
conspiracy  to  commit  the  same  burglary,  and  the  conviction  for  the 
burglary  will  not  bar  the  prosecution  for  the  conspiracy  under  the  Texas 
statute  declaring  that  conspiracy  is  complete  if  two  or  more  persona 
positively  agree  between  themselves  to  commit  burglary,  though  the  bur- 
glary is  not  committed.      Whi^ord  v.  State,  896. 

SO.  Indictment  Charging  Theft  of  the  property  of  a  corporation  must 
describe  the  corporation  by  its  corporate  name  in  full,  and  must  also 
allege  that  it  is  incorporated.     WliUe  v.  Slate,  879. 
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81.  Possession  or  Recently  Stolen  Property  Unexplained  is  prima  /aeU 
evidence  of  theft,  authorizing  a  presumption  of  guilt;  but  such  presump- 
tion is  not  a  legal  one,  but  is  one  of  fact,  to  be  found  by  the  jury.  The 
court  should  not  charge  the  conclusiveness  of  such  presumption,  but 
should  submit  the  facts  to  be  found  by  the  jury.     Stockman  r.  State,  894. 

22.  Recent  Possession  of  Stolen  Property  is  not  positive  evidence  of 
theft;  it  is  only  a  circumstance  tending  to  establish  it;  and  where  the 
case  depends  upon  recent  possession,  it  is  one  of  circumstantial  evi- 
dence, and  the  law  presenting  that  character  of  case  must  be  submitted 
to  the  jury.  To  omit  to  do  so  is  error;  for  whilst,  under  certain  condi- 
tions, recent  possession  will  support  a  conviction  for  theft,  it  is,  in  con- 
nection with  the  other  conditions,  only  one  of  the  circumstances  from 
which  guilt  is  inferred.     Boyd  v.  State,  908. 

23.  Po Session  of  Property  Recently  Stolen  —  Presumption  —  Ques- 
tion FOB  JiTRY.  — When  party,  in  whose  exclusive  possession  property 
recently  stolen  is  found,  fails  reasonably  to  account  for  his  possession 
when  called  upon,  or  when  the  facts  are  such  as  to  require  of  him  an  ex- 
planation, the  presumption  of  guilt  arising  from  the  recent  loss  and  pos- 
session will  warrant  conviction  without  further  proof.  But  in  such  case, 
the  jury  must  be  explicitly  instructed  that,  unless  they  find  that  such 
possession  was  recent,  they  will  indulge  no  presumption  of  guilt  because 
of  the  fact  that  defendant  was  found  with  such  property  in  his  posses- 
sion.    Id. 

24.  Instructions. — To  Convict  of  Theft,  it  must  be  shown  that  de- 
fendant had  some  connection  •with  or  complicity  in  the  original  taking 
of  the  property.  Proof  that  subsequently  and  without  complicity,  but 
with  knowledge  that  the  property  was  stolen,  he  aided  the  taker  to  dis- 
pose of  it,  will  not  warrant  conviction;  hence  the  jury  should  be  iu- 
Btmcted  that,  in  order  to  convict,  they  must  believe,  beyond  a  reasonable 
doubt,  that  defendant  is  guilty  of  the  original  fraudulent  taking;  and 
any  subsequent  connection,  either  in  good  or  bad  faith,  with  the  prop- 
erty after  the  taking,  would  not  constitute  theft.     Id. 

25.  To  CoNSTiTUTB  THE  Crime  OP  Maimino,  the  act  must  be  done  both 
willfully  and  maliciously.     Bowers  v.  State,  901. 

26.  Willful  Act  is  One  Commiti'ed  with  an  evil  intent,  with  legal  mal- 
ice, without  reasonable  ground  for  believing  the  act  to  be  awful,  and 
without  legal  justification.     Id. 

27.  Malicious  Act  is  One  committed  in  a  state  of  mind  which  shows  a 
heart  regardless  of  social  duty,  and  fatally  bent  on  mischief;  a  wrongful 
act  intentionally  done,  without  legal  justification  or  excuse.     Id. 

28.  In  Trials  for  Maiming,  the  court,  in  instructing  the  jury,  must  ex- 
plain the  legal  meaning  of  the  worda  "willfully"  and  "maliciously." 
Id. 

29.  In  Trial  for  Maiming,  evidence  which  tends  to  show  that  the  violent 
injury  inflicted  was  not  committed  with  a  "willful  and  malicious"  in- 
tent, within  the  legal  meaning  of  such  words,  is  admissible,  and  to  reject 
it  is  material  error.     Id. 

SO.  Maiming  a  Question  for  Jury.  —  Biting  off  a  portion  of  the  member 
of  a  man's  body  is  flot  necessarily  maiming;  and  the  jury  must  deter- 
mine whether  the  member  was  so  injured  as  to  substantially  deprive  the 
injured  party  of  it,  and  constitute  the  crime.     Id. 

t].  Evidence  of  Bad  Character  of  Deceased  for  Turbulence  and  Vio- 
UENCB  is  not  admissible  in  favor  of  the  accused  in  case  of  homicide. 
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nnless  the  condact  of  the  deceased  at  the  time  of  the  killing  was  snch  •» 
to  create  in  the  mind  of  tho  accused  a  reaaonable  apprehension  of  great 
bodily  harm.  The  purpose  of  such  evidence  is  to  show  the  honesty  of 
the  accused's  belief  of  imminent  peril.     Lang  v.  State,  324. 

32.  Confessions.  —  Credibilitt  of  Witnesses  Who  mat  Prove  Confes- 
sions, and  the  credibility  of  the  confessions  themselves,  are  legitimat» 
subjects  of  inquiry,  and  may  be  impeached  in  any  authorized  mode.    Id. 

83.  Though  Defendant  may  have  Confessed  Offense  Charged,  yet 
He  may  Show  that  it  was  not  in  fact  committed,  or  that  he  was  not 
the  guilty  agent.  But  evidence  tending  to  disprove  admissions  of  in- 
cidental and  collateral  facts,  though  made  by  him  at  the  same  time,  is 
not  admissible  to  impeach  witnesses  who  testified  thereto.     Id. 

34.  Murder  in  First  Degree.  —  Alabama  Statute,  Code  of  1886, 
Section  3725,  Declares  that  "every  homicide  perpetrated  by  poi- 
son, lying  in  wait,  or  any  other  kind  of  willful,  deliberate,  malicious, 
and  premeditated  killing,"  is  murder  in  the  first  degree.  And  a  charge 
defining  the  highest  degree  of  murder  in  these  words:  "If  the  defend- 
ant, in  this  county,  before  the  finding  of  this  indictment,  purposely 
killed  the  deceased  by  striking  him  with  a  base-ball  bat,  after  reflection, 
with  a  wickedness  or  depravity  of  heart  toward  the  deceased,  and  the 
killing  was  deterroined  on  beforehand,  even  a  moment  before  the  fatal 
blow  was  struck,  the  defendant  is  guilty  of  murder  in  the  first  degree," — 
contains  all  the  elements  of  murder  in  the  first  degree  within  the  statu- 
tory definition.     Id. 

86.  Words  "Willful,  Delibebate,  Malicious,  and  Premeditated, " 
Used  in  the  statutory  definition  of  murder  in  the  first  degree,  may  all 
be  grouped  under  the  phrase  "formed  design."    Id. 

36.  Argumentative   Charge.  —  Although    Charge    in    Reference   to 

Beasonable  Doubt  may  be  Obnoxious  to  Criticism  as  being  in- 
volved and  argumentative,  yet,  if  it  asserts  correct  legal  propositions, 
neither  the  giving  nor  the  refusal  of  it  is  an  error  which  will  work  a 
reversal  of  judgment.     Id. 

37.  Pleading  and  Practice  —  Correction  of  Record.  —  In  Quotino  thb 
Charge  the  court  inserted  the  word  "heart"  where  "heat"  occurs 
in  the  record,  regarding  and  treating  it  as  a  mere  clerical  mistake  in 
copying,  which  the  charge  itself  corrects. 

88.  Murder  —  Declarations  as  Part  of  Res  Gest^.  —  Declarations  or 
acts  of  defendant  in  his  own  favor,  unless  part  of  the  res  gesta  or 
of  a  confession,  are  not  admissible  for  the  defense;  hence  defendant 
cannot  prove  his  own  statements  or  declarations  with  regard  to  the 
homicide,  made  within  fifteen  or  twenty  minutes  after  the  killing, 
and  after  he  had  gone  some  twelve  hundred  yards  from  the  place  of  the 
killing.     Lynchy.  State,  888. 

89.  Charge  is  Radically  and  Fatally  Erroneous  where  there  is  a  total 
want  of  evidence  to  support  the  phase  of  case  to  which  the  charge  is 
applied,  or  where  it  assumes  a  theory  not  raised  or  indicated  by  the  evi- 
dence.    Id. 

40.  Correct  Instbuotion  —  Construction  of  Statute.  —  It  is  not  error  to 
qualify  the  word  "intention  "  by  inserting  before  it  the  word  "  imme- 
diate "  when  charging  the  jury  under  section  608  of  the  Penal  Code  of 
Texas,  which  declares  that  threats  afford  no  justification  for  homicide, 
"  nnless  it  be  shown  that,  at  the  time  of  the  homicide,  the  person  killed, 
by  some  act  then  done,  manifested  an  '  intention '  to  execnte  the  threat  so 
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made,"  u  a  proper  construction  of  the  statate  is,  tbat  the  act  done  hy 
deceased  manifesting  his  intention  to  execute  his  threats  must  be  snclt» 
as  shows  an  "immediate"  intention.  Id. 
il.  Self-defense  is  fairly  raised  by  the  evidence,  and  should  be  submitted  to« 
to  the  jury,  where  it  clearly  appears  that  deceased,  for  some  time  pre- 
vious to  the  homicide,  had  been  at  enmity  with  defendant;  had  repeat- 
edly, and  apparently  without  reasonable  or  probable  cause,  chargedi 
defendant  with  felony;  had  threatened  to  take  his  life;  had  actually- 
conspired,  and  was  conspiring  at  the  time  of  the  homicide,  to  kill  him,, 
at  which  time  the  deceased  met  defendant  and  again  accused  him  of 
felony,  was  asked  to  retract,  when  he  turned  towards  defendant,  and 
placed  his  hand  to  his  right  side  as  if  to  draw  a  pistol,  and  where  his 
pistol  was  afterwards  found,  when  defendant  shot  and  killed  him.  T»^^ 
lery  v.  State,  882. 

45.  Selt-defensb.  —  It  is  Error,  when  charging  the  jury,  to  make  the  '- 
right  of  self-defense  hinge  on  the  fact  as  to  whether  defendant  "hon- 
estly "  believed,  at  the  time  he  acted,  that  he  was  in  danger  of  losing  his  • 
life.     The  correct  rule  is,  that  if  it  "  reasonably  "  appeared  to  him,  from 
his  standpoint,  and  from  the  circumstances,  that  danger  existed,  and  ha 
acted  under  such  reasonable  belief,  he  was  justified  in  defending,  to  the 
asaoG  extent,  and  under  the  same  rules  permitted,  in  case  the  danger  had  : 
been  real.     Id. 

43.  Self-defense  —  Erroneous  Instetjction.  —  When  court  is  instructing  • 
in  relation  to  self-defense,  and  the  claim  of  self-defense  is  partly  based 
on  threats  made  by  deceased  against  defendant,  the  charge  relating  to 
the  whole  matter  should  be  given  in  a  connected  manner;  to  disconnect 
one  portion  from  the  other  is  error.     Id. 

44.  Law  of  Self-defense,  when  invoked  by  proof,  should  be  given  to  the 
jury  plainly,  directly,  connectedly,  and  affirmatively,  and  in  such  man- 
ner as  to  show  its  applicability  to  the  facts  in  evidence.     Id. 

46.  Opinion  Evidence.  —  Witness  must  state  facts  within  his  knowledge 
and  cannot  state  his  conclusions.  So  held  in  a  murder  case,  where  th»- 
witness  was  asked  if,  from  an  investigation  made  by  him  about  a  charge 
of  arson,  he  had  found  any  evidence  tending  to  connect  defendant  with, 
it.     Id. 

46.  Declaration  of  Co-conspirator  with  deceased  in  seeking  to  kill  de- 
fendant, made  some  time  after  the  homicide,  is  not  part  of  the  res  gestce^. 
and  therefore  inadmissible.     Id. 

47.  Essential  Constituent  of  Crime  of  Raps  is,  that  the  act  should  be' 
intended  to  be  done  with  force,  actual  or  constructive,  and  without  th*" 
woman's  consent,  express  or  implied.  If  she  was  at  the  time  uncon- 
scious, or  in  a  state  of  stupefaction,  the  idea  of  force  is  necessarily  in- 
volved in  the  wrongful  act  itself,  —  the  act  of  penetration.  If  she  i^ 
idiotic  or  non  compos,  she  is  regarded  as  incapable  of  giving  consent;  but 
the  mere  fact  that  she  is  weak-minded  does  not  disable  her  from  con- 
senting to  the  act.     McQuirk  v.  State,  381. 

48.  Where,  on  Trial  for  Rape,  Evidence  Tends  to  Show  that  Prose- 
cutrix WAS  Weak-minded,  but  not  that  she  was  idiotic,  or  so  jwn» 
compos  as  to  be  incapable  of  consenting,  it  is  error  to  refuse  to  charge- 
that  "  if  the  jury  have  a  reasonable  doubt  that  the  defendant  did  the  act 
with  or  without  the  consent  of  the  prosecutrix,  although  they  may  be- 
lieve there  was  force  used,  and  she  was  a  woman  of  weak  mind,  thej^ 
must  acquit  the  defendant."     Id. 

AM.  St.  Rfp.,  Vol.  V.— 60 
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-49.  Since  CJonsent  Given  bt  Woman  mat  be  Implied  oa  well  Its  ex* 
press,  a  charge  that  "if  the  jury  believe  from  the  evidence  that  the  oon« 
duct  of  the  prosecutrix  was  such  toward  defendant  at  the  time  of  the 
alleged  rape  as  to  create  in  the  mind  of  the  defendant  the  honest  and 
reasonable  belief  that  she  had  consented,  or  was  willing  for  defendant  to 
have  connection  with  her,  they  must  acquit  the  defendant, "  ia  proper, 
and  to  refuse  it  is  error.     Id. 
60.  On  Trial  for  Rape,  Character'  op  Prosecutrix  for  Chastitt,  or 
the  want  of  it,  is  competent  evidence  as  beariag  on  the  probability  of 
her  consent  to  the  defendant's  act.     But  the  impeachment  of  her  char- 
acter in  this  respect  must  be  confined  to  general  evidence  of  her  reputa- 
tion, except  that  she  may  be  interrogated  as  to  her  previous  intercourse 
with  the  defendant.    Id. 
.61.  To  Bender  One  Guilty  op  Assault  with  Intent  to  Commit  Rape, 
THERE  BiusT  BE  EVIDENCE  of  an  intent  to  use  whatever  amount  of  force 
was  necessary  to  overcome  resistance  and  accomplish  the  purpose.     It 
:is  not  enough  that  defendant  desired  to  have  sexual  intercourse  with  the 
-prosecutrix,  and  that  he  commit  bed  a  technical  assault  upon  her  person 
«while  urging  his  solicitations.    Staie  v.  Kendall,  679. 
See  Injunctions,  4-^. 

DAMAGES. 

3.  Exemplabt  Damages  are  Recoverable,  in  Proper  Cass,  although 
NOT  Specially  Claimed,  in  the  complaint  in  an  action  against  a  rail- 
road company  seeking  the  recovery  of  damages  for  personal  injuries. 
But  if  the  injuries  resulted  from  simple  negligence  only,  as  contradistin- 
guished from  gross  negligence,  exemplary  damages  cannot  be  recovered. 
Alabama  G.  R.  R.  Co.  v.  Arnold,  354. 

^%  Exemplary  Damages,  when  Allowed,  should  be  Proportioned 
to  the  actual  damages  sustained;  and  ten  thousand  dollars  exemplary 
damages,  when  the  actual  damages  found  by  the  jury  were  but  two 
hundred  dollars,  is  clearly  excessive,  and  should  be  set  aside.  Such  dis- 
proportion manifests  that  the  jury  were  influenced  by  passion,  prejudice, 
or  partiality.     Int.  etc.  R.  R.  Co.  v.  Telephone  Co.,  45. 

.Jk  Although  Sense  op  Wrong  or  Insult  may  not  Constitute  Legal 
Basis  por  Exemplary  Damages  in  an  action  by  a  corporation  for  a 
malicious  and  oppressive  trespass  committed  upon  its  property,  yet 
when  the  result  of  such  trespass  is  to  impair  the  credit  of  the  corpora- 
tion and  subject  it  to  the  expense  of  litigation,  for  these  injuries  it  is  en- 
titled to  claim  such  damage.  Id. 
See  Eminent  Domain;  Injunctions,  S;  Landlord  and  Tenant,  2. 

DEEDS. 
1.  Died  is  Dblivered  to  grantee  where  grantor  leaves  it  with  third  party 
with  instructions  not  to  record  it  till  after  grantor's  death,  but  with  the 
manifest  intent  that  it  should  take  effect  immediately.  The  third  party 
in  that  case  is  only  made  custodian  for  the  purpose  of  keeping  the  deed 
from  record.  Hinson  v.  Bailey,  700. 
.%  Whether  Provision  in  Deed  is  Condition  Subsequent  or  a  Cove- 
natt  depends  upon  intent  of  parties,  and  such  provision  will,  if  there 
is  any  reasonable  doubt  as  to  what  was  intended,  be  held  to  be  the 
.bit«r.     Ptden  v.  Chicago  etc  R.  R.  Co.,  680. 
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5.  CONDmONS  SUBSKQUBNT  AKB  NOT   FaVORED  IN  LaW,    AND  ARE  ALWAYS 

Strictlt  CoNSTRtTED,  since  they  tend  to  destroy  estates.  Therefore  a 
deed  to  a  railroad  company  of  a  right  of  way,  which  contains,  as  a  part 
of  the  consideration,  the  provision  that  "the  water  ....  be  made  to 
mn  "  in  a  certain  place,  will  be  construed  to  be  a  covenant  attached  to 
the  land.  Id. 
4.  Grantor  when  Estopped  by  Deed  without  Covenant  op  Warranty. 
—  Where  a  deed  recites  or  afl&rms,  expressly  or  impliedly,  that  the 
grantor  is  seised  of  a  particular  estate  which  the  deed  purports  to  con- 
vey, and  upon  the  faith  of  which  the  bargain  was  made,  he  will  be  there- 
after estopped  to  deny  that  such  an  estate  was  passed  to  his  vendee, 
although  the  deed  contains  no  covenant  of  warranty  at  all.  And  such 
grantor  is  therefore  estopped  from  setting  up  an  after-acquired  title  to 
the  estate  thereby  conveyed.     Reynolds  v.  Cook,  317. 

6.  To  Justify  Admission  op  Secondary  Evidence  of  Deed,  it  is  not  neces- 

sary to  prove  its  loss  beyond  all  possibility  of  mistake.  A  reasonable 
probability  of  its  loss  is  sufficient;  and  this'may  be  shown  by  a  honafdt 
and  diligent  search,  fruitlessly  made  for  it  in  places  where  it  was  likely 
to  be  found.     Wooda  v.  MontevaUo  Co.,  393. 

See  Contracts,  4:  Covenants;  Registration. 

DIVORCE. 
See  Marriage  and  Divobob. 

EASEMENTS. 

1.  To  Acquire  a  Fbescriptivb  Right  to  an  Easement,  It  wjsrr  havb  beek 

Continuously  Used  and  Enjoyed  during  the  whole  time  prescribed 
by  the  statute  of  limitations.     Totel  v.  Bonn^oy,  570. 

2.  Use  and  Enjoyment  op  Two  Easements  op  Like  Character  and  in 

Nearly  the  Same  Locality  por  More  than  Twenty  Years  does 
not  create  an  easement  by  prescription  if  neither  was  enjoyed  for  the 
period  of  twenty  years;  so  held  where  a  party  maintained  a  drain  for 
sixteen  years,  and  then  constructed  another  drain  for  the  same  purpose, 
but  about  twenty  feet  distant  from  the  first,  which  latter  drain  was 
maintained  for  more  than  four  years.  Id. 
8.  Easebient  for  Flow  op  Water.  —  If  Two  Tracts  op  Land  Adjoin,  the 
owner  of  the  upper  has  a  natural  easement  to  have  the  water  which  falls 
on  his  land  flow  off  upon  the  tract  below.     Id. 

See  Homesteads,  5,  C;  Mines  and  Mining. 
EJECTMENT. 

1.  Ejectment  for  Incorporeal  HEREDriAMENT.  — The  grant  of  a  right  to 

quarry  and  remove  limestone  from  land  for  a  specific  purpose  passes  an 
incorporeal  hereditament  to  the  grantee.  Such  right  is  an  interest  in  or 
a  right  arising  out  of  land,  and  as  such  constitutes  a  foundation  for  an 
action  of  ejectment  under  the  Virginia  code.     Reynolds  v.  Cooh,  317. 

2.  Ejectment  may,  by  the  Statute  op  Wisconsin,  be  Brought  against 

THE  Claimant  of  the  title,  if  there  is  no  actual  occupant  of  the  premises 
sought  to  be  recovered.     Burchard  v.  Roberts,  148. 

3.  Equitable  Title  Avails  Nothing  in  Action  of  Ejectment  apart  from 

the  operation  of  the  statute  of  limitations.  Woods  v.  MontevaUo  etc.  Co., 
393. 

4.  Instruments  that  are  Muniments  op  Title  are,  as  Such,  Competent 

Evidence  in  an  action  of  ejectment.     Reynolds  v.  Cook,  317. 
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5.  In  EIjectment,  Plea  of  not  Guilty  is  Only  Plea  Admissibu  in  Bab 
of  the  action,  in  whole  or  in  part;  and  a  paper  called  a  "disclaimer," 
but  in  fact  a  plea  in  the  nature  vi  a  especial  plea  in  bar,  should  therefore 
be  rejected.     Id. 

t.  Verdict  Contrary  to  Evidence  in  Ejectment.  —  Where  the  declaration 
in  ejectment  charges  that  the  defendant  unlawfully  withholds  possession 
of  a  tract  of  land,  but  the  evidence  shows  that  he  asserts  no  other  right 
or  interest  in  the  land,  or  to  the  possession  thereof,  than  the  right  to 
quarry  and  remove  therefrom  limestone  for  a  specific  purpose,  a  verdict 
finding  the  defendant  not  guilty  is  contrary  to  evidence,  and  a  new  trial 
should  be  granted  on  that  ground.  The  verdict,  in  such  case,  should  bo 
for  the  plaintiff,  except  as  to  the  right  to  quarry  and  remove  limestone. 
Id. 

See  Evidence,  6. 

ELECTION. 
See  Wills,  6. 

EMINENT    DOMAIN. 

1.  Dasiaqes  are  Recoverable  by  a  Land-owner  against  a  Railway  Com- 
pany FOB  Maintaining  an  Insufficient  Culvert  in  an  embankment, 
whereby  his  lands  are  flooded,  although  damages  may  have  been  recov- 
ered by  plaintiff  or  hia  grantor  for  the  location  of  the  road,  because  the 
damages  then  recoverable  were  to  be  estimated  upon  the  theory  that  the 
road  would  be  constructed  and  maintained  in  a  reasonably  proper  and 
skillful  manner.     Ohio  &  M.  R'y  Co.  v.  Wachter,  532. 

8.  Damages  Recoverable  in  Eminent  Domain  Proceedings  to  Acquire  a 
Right  of  Way  for  a  Railway  are  such  as  may  result  from  building 
ftod  operating  the  road  in  a  reasonably  proper  and  skillful  manner,  so  as 
to  avoid  the  infliction  of  all  loss  and  injury  not  necessarily  resulting  from 
thus  building  and  operating  the  road.  Hence,  if  the  road  is  not  so  built 
or  operated,  the  owner  of  the  land  at  the  time  of  any  injury  accruing 
from  the  want  of  proper  skill  and  care  may  recover  therefor.     Id. 

t.  Estoppel. —  Person  is  not  Estopped  to  Claim  Compensation  fob  Right 
OF  Way  by  permitting  a  railroad  compjiny  to  construct  its  road  over  his 
land,  and  operate  it  without  interference.  Thornton  v.  Sheffield  d-  B.  R.  R. 
Co.,  337. 

A.  Evidence  —  Opinion  op  Witnesses  as  to  Value  of  Lots  Condemned 
FOR  Railroad  Company  —  Instructions.  —  Where  property  has  a  mar- 
ket value,  the  rule  is  strict,  and  requires  only  that  value  to  be  shown; 
but  where  it  is  shown  that  property  is  without  a  market  value,  it  may 
then  be  compared  with  other  property,  and  its  value  determined  by  per- 
sons who  are  shown  to  be  judges,  or  who  have  knowledge  of  the  values 
of  real  estate  in  that  vicinity,  or  who  have  had  experience  in  dealing, 
both  before  and  after  the  appropriation,  in  lots  near  by,  and  an  in- 
struction that  the  jury  might,  in  such  case,  consider  such  opinions  of 
witnesses,  and  upon  the  whole  evidence  were  to  be  guided  by  their  obser- 
vation of  the  property  as  shown  them,  and  so  determine  its  fair  market  or 
real  value,  is  not  erroneous.    St.  Louis  etc.  R^y  Co,  v.  Chapman,  744. 

EQUITY. 
1.  Equity  will  not  Permit  Just  Rights  of  Party  to  be  Lost  through 
Mistake  or  ignorance  of  fact,  when  such  relief  is  not  prejudicial  to  the 
rights  of  others.    Feara  v.  AJhea,  78. 
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fl.  Suit  to  Quiet  Title  to  Real  Property  or  to  Remove  a  Clottd  there- 
from cannot  be  sustained  in  Illinois  unless  plaintiff  is  in  possession 
thereof,  or  unless  the  lands  are  unimproved  and  unoccupied;  and  a  bill 
which  does  not  aver  that  the  complainant  is  in  possession  of  the  prop- 
erty, nor  that  it  is  unoccupied,  must  be  dismissed  for  want  of  equity. 
Wetherell  v.  Eberle,  574. 

8.  All  Matters  Which  Go  to  the  Jurisdiction  of  a  Court  of  Equity 
may  be  taken  advantage  of  by  demurrer,  whether  specially  pointed  out 
or  not.     This  defect  may  be  suggested  ore  tenus  on  the  argument.     Id. 

4.  Where  Averment  ix  Complaint  to  Quiet  Title  is  that  Plaintiff 

Owns  the  Fee  of  the  land  in  controversy,  but  does  net  specifically  set 
forth  his  title,  the  law  declares  that  he  owns  the  entire  estate  abso- 
lutely.    Lane  v.  Schlemmer,  621. 
See  Contracts,  11;  Ejectment,  3;  Estoppel,  5;  Injunctions;  Judgments; 
Jury  and  Jurors;  Mistake;  Taxation;  Trespass;  Wills. 

ESTATES  OP  DECEDENTS. 
1.  JxmisDiOTioN. — Upon  Application  by  Administrator  for  Order 
to  Sell  Lands  of  Decedent,  whether  for  the  payment  of  debts  or 
for  distribution  among  heirs,  the  failure  to  name  one  or  more  of  such 
heirs  in  the  petition,  or  subsequent  proceedings,  is  not  the  omission 
of  a  jurisdictional  allegation,  and  does  not  affect  the  validity  of  the 
title  acquired  at  such  sale,  so  as  to  subject  it  to  collateral  attack.  In 
such  cases,  the  parties  interested,  whether  parties  to  the  record  or  not, 
may  be  made  so  by  application  to  the  court  so  as  to  sue  out  an  appeal. 
Lyons  v.  Hamner,  363. 

5.  In,  the  Distribution  of  an  Estate,  Persons  Claiminq  Adversely  to  the 

decedent  cannot  present  their  claims  and  have  property  in  the  hands  of 
the  administrator  turned  over  to  them,  on  the  ground  that  it  belonged 
to  them  and  not  to  decedent.     Estate  of  Rowland,  464. 

8.  Husband,  on  Settlement  and  Distribution  of  Wife's  Estate,  cannot 
obtain  an  order  that  certain  moneys  in  the  hands  of  the  administrator  be 
turned  over  to  him  as  community  property.     Id. 

4.  Distribution  of  Wife's  Estate  cannot  Prejudice  Husband's  Claim 
that  property  which  the  decree  of  distribution  purports  to  distribute  was 
in  fact  community  property,  and  belonged  to  him  as  the  survivor  of  the 
community,  for  the  court  has  no  jurisdiction  over  such  property  in  ad- 
ministering the  estate  of  the  wife.     Id. 

See  Executors  and  Administrators;  Rkoeivbrs,  2. 

ESTOPPEL. 

1.  EssBNTiAL  Elements  of  Estoppel  are,  —  \.  A  false  representation  or 
concealment  of  material  facts;  2.  The  representation  must  have  been 
made  with  a  knowledge  of  the  facts;  3.  The  party  to  whom  it  was 
made  must  have  been  ignorant  of  the  truth  of  the  matter;  4.  It 
must  have  been  made  with  the  intention  that  the  other  party  should  act 
npon  it;  and  5.  The  other  party  must  have  been  induced  to  act  on  it. 
Bynum  v.  Preston,  49. 

Si  Estoppel  in  Pais  is  One  that  Arises  from  Acts,  conduct,  or  declara- 
tions of  a  person,  by  which  he  designedly  induces  another  to  alter  hia 
position  injuriously  to  himself.  But  an  agreement  relied  on  as  an  es- 
toppel must  be  executed,  and  not  merely  executory.  Rarer  I.  Co.  v. 
Trout,  285. 
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S.  Estoppel  mat  bs  Created  not  onlt  when  Pabtt  Souoet  to  bs 
Ck)NCLUDEi>  Knows  the  material  facts  he  ia  charged  with  having 
represented  or  concealed,  bnt  also  when  he  is  in  such  position  that  he 
ought  to  have  known  them,  so  that  knowledge  will  be  imputed  to  him. 
Weinstein  v.  Nat.  Bank,  23. 

4.  When  One  Party  has  been  Prevented,  by  Conduct  and  Repre- 

sentations OP  Another,  from  taking  prompt  action  for  the  collection 
of  his  debt,  this  is  such  a  change  in  his  position  for  the  worse  as  to  meet 
the  requirement  of  the  law  in  creating  an  estoppel.     Id. 

5.  It  is  Sound;  Rule  of  Equity,  Supported  by  Pbinciplesop  Justice  aa 

well  as  of  public  policy,  that  if  the  owner  of  land  knowingly  suffers 
another  to  purchase  and  spend  money  on  it,  under  circumstances  in- 
ducing an  erroneous  opinion  or  mistaken  belief  of  title,  without  making 
known  his  own  claim,  he  will  not  afterwards  be  permitted  to  assert  in 
equity  any  right  or  title  against  the  purchaser.  Alabama  O.  S.  S.  R. 
Co.  V.  South  <fc  N.  S.  R.  Co.,  401. 
See  LazscY,  2;  Banks  and  Bankino,  6,  7;  Deeds,  4;  Emikent  Domain, 
3;  Mabried  Women,  4,  5;  Statutb  or  Frauds. 

EVIDENCE. 

1.  CoxTBTS  WILL  Takb  JUDICIAL  NoTiCE  OF  Fact  that  a  township,  whether 

used  in  the  sense  of  a  municipal  division  of  a  county  or  of  a  township 
according  to  government  survey,  has  no  subdivisions  known  as  "  blocks." 
Th&t  term  is  applied  only  to  the  subdivisions  of  a  platted  town,  village, 
or  city.     Herrich  v.  Morrill^  841. 

2.  Evidence,    Relevancy   of.  —  When,   on   the  trial  of  an   action,  the 

issue  is  whether  the  apparent  purchaser  of  the  property  in  controversy 
really  purchased  it  with  his  own  money,  any  testimony  tending  directly 
to  show  that  he  had  no  money  of  his  own,  or  not  enough  to  have  made 
the  purchase,  is  admissible;  and  in  this  connection,  it  may  be  shown 
whether  he  was  engaged  in  any  business  at  or  before  tho  time  of  the 
purchase,  whether  he  was  frugal  or  prodigal  in  his  expenditures,  and 
whether  he  was  industrious  or  indolent  in  his  habits;  but  evidence  that 
he  habitually  visited  saloons  and  houses  of  ill-fame  is  too  remote,  and 
being  calculated  to  prejudice  the  jury,  should  be  excluded.  Stone  v. 
Day,  17. 

8.  Title  Bond  is  Admissible  as  Evidence  in  Action  of  Ejectment 
WITHOUT  Proof  of  its  execution,  it  having  been  executed  nearly 
thirty  years  before  the  commencement  of  the  action,  and  coming  from 
the  custody  of  one  claiming  an  interest  in  the  land,  unaccompanied  by 
any  circumstance  casting  suspicion  on  its  genuineness.  Woods  v.  MorUe- 
vallo  Co.,  393. 

4.  Receipt  over  Twenty  Years  Old,  Purporting  to  be  Executed  by  At- 
TORNEY  OF  RECORD  for  the  plaintiff'  in  a  judgment,  acknowledging  the 
satisfaction  of  the  judgment,  is  admissible  in  evidence  to  show  such  sat- 
isfaction, without  proof  of  its  execution.    Id. 

6.  Existence  of  Fact  cannot  be  Proved  by  Reputation  or  notoriety,  but 

when  the  fact  is  otherwise  established,  its  general  notoriety  may  be 
shown  to  charge  a  person  in  the  neighborhood  with  knowledge  of  it.  Id. 
6.  To  Prove  What  One  is  Worth,  Any  Person  having  Knowl- 
edge of  his  pecuniary  affairs  may  testify.  One  who  managed  the 
settlement  of  his  estate,  and  in  that  way  acquired  knowledge  of  hi* 


Index.  951 

afiEairs,  may  testify  thereto;  and  the  fact  that  he  acquired  this  knowl- 
edge, in  whole  or  in  part,  from  proceedings  had  in  the  probate  court  in 
due  settlement  of  the  estate,  does  not  make  his  evidence  secondary  in. 
its  nature.     Phelpa  v.  Wi7iona  etc.  H.  R.  Co.,  867. 

7.  Declarations  by  a  Party  im    Possession  of    Personal    Property- 

A3  to  Ownership  thereof,  accompanying  some  principal  fact  which 
they  serve  to  explain  and  qualify,  are  sometimes  said  to  be  a  part 
of  the  res  gestce,  and  with  the  proper  limitations  and  restrictions  may,  ia 
certain  cases,  be  permitted  to  go  in  evidence;  but  witnesses  may  not  b» 
allowed  to  state  the  common  understanding  in  the  neighborhood,  or  th«< 
general  reputation  as  to  ownership,     Eeiley  v.  Hayes,  737. 

8.  Whole   Conversation   Admissible  where   Part  is  Given   in  Evi- 

dence.—  Where  part  of  a  conversation  is  given  in  evidence  by  on» 
party,  the  whole  on  the  same  subject  may  be  inquired  into  by  the  other 
party.  Hence,  where  the  prosecuting  witness  testifies  that  he  found  hia 
stolen  property  in  the  possession  of  a  third  party,  and  that,  in  conversation 
with  such  party,  the  latter  consented  for  witness  to  take  his  property^ 
but  afterwards  refused  to  let  him  do  so,  the  witness  may  be  asked,  oa 
cross-examination,  if,  in  the  same  conversation  when  declining  to  give 
up  the  stolen  property,  the  third  party  did  not  claim,  as  a  reason  for  his 
action,  that  he  had  purchased  it.     Stockman  v.  State,  894. 

9.  Declarations  as  Res  Gest^. — When   an  act  is  done  to  which  it  \m 

necessary  or  important  to  ascribe  a  character,  motive,  or  object,  any- 
thing said  by  the  actor  at  the  time  from  which  the  character,  motive,  or 
cause  may  be  collected  is  part  of  the  res  gestcB,  and  may  be  given  in  evi» 
dence,  whether  the  actor  is  or  is  not  a  party  to  the  suit.  Id. 
Bee  Agency,  10;  Assumpsit;  Criminal  Law;  Deeds,  5;  Ejectment,  4j. 
Eminent  Domain;  Highways;  Slander;  Telegraph;  Witnesses. 

EXECUTIONS. 

1.  Jtjdoment  bexng  Von)  foe  Want  of  Jubisdiction  ArPEARiNO  upott 
the  face  of  the  record,  no  title  can  be  acquired  by  a  purchaser  at  a  salo 
under  execution  issued  upon  that  judgment.    Barber  v.  Morris,  836. 

5.  Shepjff's  Sale.  —  Creditor's  Right  to  Issue  Execution  against  Prop- 

eety  of  Judgment  Debtor  Terminates  at  Debtor's  Death,  and  in 
the  absence  of  any  order  re-establishing  that  right,  a  sale  and  deed  of 
such  property  under  the  execution  are  ineffectual  for  the  enforcement  of 
any  right  held  by  the  creditor  against  the  debtor.    Boyle  v.  Maroney,  657. 

8.  Execution  Sale — Fraud  Invalidating. — Where  the  sheriff  levies  upon 
property  in  violation  of  law,  induced  thereto  by  one  who  becomes  tha 
purchaser  at  the  execution  sale,  at  a  grossly  inadequate  price,  the  sal& 
thus  procured  is  illegal,  and,  as  to  such  purchaser,  may  be  avoided  by 
the  judgment  debtor.     Stone  v.  Day,  17 

4.  Parties  to  Proceeding  to  Set  Aside  Execution  Sale. — Where,  ia 
proceeding  to  set  aside  execution  sale  procured  by  fraud  of  purchaser, 
no  complaint  is  made  as  to  the  validity  of  either  judgment  or  execution, 
and  there  are  no  equities  to  adjust  between  the  execution  creditors  and 
the  original  purchaser  against  whom  relief  is  sought,  the  plaintiff  ia 
execution  is  not  a  necessary  party,  and  the  proceeding  is  in  no  sense  col- 
lateral in  character.    Id. 

6.  Execution  Sale  —  Purchase  Subject  to  Equities.  —  Where  the  owner 

of  a  judgment,  under  which  land  is  sold  at  execution  sale,  becomes  th» 
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purchaser  at  such  sale,  and  credits  the  purchase-money  of  the  land  upon 
his  execution,  he  takes  the  land  charged  with  all  the  equities  to  which 
it  is  subject,  and  acquires  no  title  under  the  execution  sale  as  against  a 
'Claimant  in  possession,  who  had  paid  purchase-money  and  made  valuable 
improvements,  under  a  parol  contract;  and  this  is  so  although  the  judg- 
ment debtor  was  the  apparent  owner  of  the  land  when  the  debt  was  con- 
tracted, and  when  the  judgment  was  rendered.  Bamett  v.  Vincent,  98. 
See  Exemptions;  Fbaudclent  Conveyances,  8'  Replevin;  Wetts  o»  As- 
sistance. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  AimnnsTRATOR  is  Chargeable  with  Loss  of  Proceeds  op  Draft  Pay- 
ASOM  TO  Him  as  administrator,  where  he  indorses  it  for  collection,  and 
places  it  in  the  hands  of  persons  whom  he  does  not  know,  and  does  not 
know  to  be  reliable.     Davis  v.  Chapman,  251. 

■S.  Administrator  of  Ckeditob  of  United  States  may  Receivk  Payment 
Anywhere  that  the  government  may  choose  to  pay  it;  and  a  surety  on 
his  bond,  wherever  given,  is  accountable,  if  he  collects  the  claim  and 
fails  to  account  for  it,  no  matter  where  the  payment  is  made.     Id. 

3.  ExECxrroR  Who  Sells  Personal  Property  of  his  Testator,  without 

AN  Order  of  Court,  is  guilty  of  its  conversion,  and  becomes  responsible 
for  its  value,  with  legal  interest.     Estate  of  Radovich,  466. 

4.  Executor  Who  has  Resigned  his  Trust,  Settled  his  Accottnts,  and 

Received  his  Discharge,  may,  nevertheless,  be  Cited  before  the  court 
by  his  successor,  under  section  1629  of  the  Code  of  Civil  Procedure  of 
California,  and  required  to  account  for  property  converted  by  him  and 
not  included  in  his  former  accounts.     Id. 

45.  Executor  has  No  Right  to  Give  Away  Stocks  because  he  regards  them 
as  worthless.     Id. 

(6.  Measure  of  Executor's  Liability  fob  Stocks,  Which  He  has  Per- 
mitted to  be  Sold  without  an  order  of  court,  is  not  limited  to  their 
appraised  nor  to  their  actual  value,  but  extends  to  the  amount  for  which 
they  were  sold,  where  that  exceeds  the  appraised  or  actual  value.     Id. 

7.  Executor  Who  Sues  to  Recover  Moneys  Paid  by  Him  by  Mistake  may 
describe  himself  as  executor  in  his  complaint,  though  the  legal  title  to 
the  moneys  sued  for  is  in  him.  The  descriptive  words  may  be  treated  aa 
snrplosage.     Wolfy.  Beaird,  565. 

••.  Executor  may  Sub  in  his  Own  Name  and  Right  on  a  Contract  Made 
with  Him,  or  if  the  word  "executor"  is  used  after  his  name,  it  will  be 
regarded  as  merely  descriptive  of  his  person,  and  as  immaterial.    Id. 

5.  Claim  Filed  by  A  as  Executor  of  B  against  the  Estate  of  C,  fob 

Moneys  Paid  to  C  through  a  Mistake  of  Fact  in  supposing  that  B'a 
«8tate  was  solvent,  should  be  allowed,  although  at  the  time  of  filing  the 
'daim  it  may  not  be  certain  whether  the  moneys  are  due  to  A,  aa  execu- 
"tor  or  in  his  private  capacity,  or  to  the  creditors  of  B.     Id. 
See  Estates  of  Decedents,  1;  Mistake,  5. 

EXEMPTIONS. 
1.  Terms  "  all  hooaehold  and  kitchen  furniture  "  may  include  a  piano  kept 
and  used  for  the  purpose  of  instructing  the  children  of  the  family  in  mu- 
sic, if  the  statute  places  no  limit  on  the  value  of  the  household  and 
kitchen  furniture  which  it  declares  shall  be  exempt.   Alaup  v.  Jordan,  63. 
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2,  Whethkb  Exemptions  from  Forced  Sale   Extend  Pcrtheb  than 

They  ought  is  for  the  consideration  of  the  legislature,  it  being  the 
plain  duty  of  the  courts  to  enforce  the  legi^Aative  intent,  as  manifested 
by  the  letter  and  spirit  of  the  statute.     Id. 

3.  Ordinaky  Office  Furniture  of  a  Lawyer  is  Exempt  from  Execution, 

and  is  covered  by  section  3072  of  the  Iowa  Code,  which  provides  that 
the  proper  tools,  instruments,  etc.,  of  a  lawyer  shall  be  exempt,  and 
where  a  landlord's  attachment  is  issued  and  levied  upon  such  fumitare 
it  should  be  discharged  on  motion.     Abraham  v.  Davenport,  665. 
See  Fraudulent  Conveyances,  8. 

FORGERY. 
See  Agency,  6-9;  Banks  and  Raneino,  4,  6. 

FRANCHISES. 
Obant,  Df  ITS  Own  Natuee,  Amounts  to  Extinguishment  of  Right  o» 
Gbantor,  and  implies  a  contract  not  to  reassert  that  right,  and  thii 
principle  is  applicable  to  franchises  lawfully  granted  by  monioipal  cor- 
porations.    Mobile  V.  Railroad  Co.,  342. 

FRAUDS. 
liiAsnjTY  roR  Injttry  Rbsultino  to  Third  Person  from  Fraudulent 
Representations.  —  If  false  and  fraudulent  misrepresentations  are 
made  to  one  person,  with  the  expectation  that  they  should  be  com- 
municated to  and  acted  on  by  a  third  person,  and  they  are  so  conunu* 
nicated  to  and  acted  on  by  him  to  his  prejudice,  the  result  of  the  fraud 
must  be  deemed  to  have  been  contemplated  by  the  party  first  making 
such  representations,  and  he  is  liable  therefor.  CkubbucJt  v.  Cleveland, 
864. 

FRAUDULENT  CONVEYANCES. 

1.  Creditor  cannot   Impeach  as   Fraudulent  a  sale  or  volnntary  di8» 

position  of  property  which  by  statute  is  exempt  from  the  payment  of 
debts.     Nance  v.  Nance,  378. 

2.  Fraud  cannot  be  Inferred  from  Mere  Fact  that  two  conveyances 

were  executed  when  one  would  have  answered.    Id. 

3.  Evidence.  —  Circumstances  may  show  that  transaction   amounted  to  a 

conveyance  in  fraud  of  creditors,  although  such  conclusion  is  against 
the  positive  testimony  of  three  witnesses,  their  stories  being  unreasonable, 
inconsistent  with  each  other,  and  self -contradictory.  Boyle  v.  Maroney, 
657. 

4.  Junior  Judgment  Creditor  Takes  Priority  over  the  Senior  when 

He  First  Institutes  Proceedings  to  recover  property  which  the 
debtor  has  fraudulently  conveyed  away.     Id. 

8.  Husband  may  Prefer  his  Wife  over  Other  Creditors.  He  has  a  clear 
and  undoubted  right  to  pay  her  a  just  debt  at  any  time,  in  money  or  in 
property,  and  land  so  conveyed  to  her  is  free  from  the  claim  of  any  other 
of  his  creditors.     Cornell  v.  Gibson,  605. 

6.  Trustee. —  Where  Husband  Expends  Money  upon  Wife's  Real  Estate 
to  Defraud  his  Creditors,  and  she  knows  of  such  intent  and  colludes 
with  him  to  effect  that  purpose,  she  occupies  the  position  of  a  fraudu- 
lent grantee,  and  is  a  trustee  for  the  creditors,  and  accountable  to  them 
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in  equity  to  the  extent  of  the  money  so  expended,  whether  it  remain  in 
the  land,  or  ia  afterwards  converted  by  a  sale  into  money  which  she  re- 
tains.   Blair  v.  SmiiJi,  593. 

7r  Where  Husband,  with  Intent  to  Defraud  his  Creditobs,  Gives  his 
Wife  Money,  which  she,  with  full  knowledge  of  that  purpose,  accepts 
and  yields  no  consideration,  she  holds  it  as  trustee  for  such  creditors, 
and  must  account  to  them  for  it  in  equity.    Id. 

8.  Tkansfeb  of  Property  Exempt  from  Execution  cannot  be  Feaudu* 
LSNT  as  against  creditors.   Id. 

See  AssiONifENT  for  Benefit  of  Creditobs. 

GARNISHMENT. 
See  Attachment  and  Garnishxent. 

GIFT. 

Im  Okb  Deolznbs  to  Become  Donee  of  Debt  by  taking  the 'debtor's 
note  payable  to  her  as  proposed  by  the  donor,  but  for  the  purpose  of 
placing  it  beyond  the  reach  of  her  creditors  procures  the  note  to  be 
made  payable  to  her  minor  child,  the  gift  to  her  was  never  perfected, 
and  she  is  estopped  from  assailing  the  validity  of  the  transfer  to  her 
child.     ThweaU  v.  McCMImgh,  391. 

GRANT. 

hicnoAi.  CoNSTBuonoN  07  Grant  Established  bt  Teabs  of  Unifobx 
Usage,  acquiesced  in  by  the  public,  and  not  denied  by  those  adversely 
interested,  is  the  strongest  evidence  that  the  grant  has  been  right^ 
interpreted.    Mobile  v.  Railroad  Co.,  342. 

GROWING  CROPS. 

1.  Obowikg  Grasses  are  a  Part  of  the  Land  as  a  general  rule,  whether 

such  grasses  are  wild  or  cultivated,  and  an  agreement  in  writing  is  re- 
quired for  their  sale  and  severance  from  the  land.    Smithv.  Leighton,  778. 

2.  Growing  Crops  Pass  to  the  Grantee,  as  between  grantor  and  grantee 

to  a  deed  of  conveyance,  where  there  is  no  reservation  of  grass  or  excep* 
tion  of  any  kind;  and  the  grantee,  as  against  a  tenant  of  the  grantor,  haa 
a  right  to  the  crops,  and  to  collect  all  unpaid  rents.     Id. 

t.  Chattel  Mortgage  Covering  "All  Crops  Growing  and  to  be  Grown  " 
is  not  void  for  uncertainty  as  to  that  part  which  refers  to  "  all  crops 
growing,"  in  that  it  fails  to  specify  the  year  in  which  the  crop  was  to  be 
grown,  but  is  void  as  to  the  paxt  which  refers  to  the  crops  "  to  be  grown. " 
Luce  V.  Morehead,  695. 

4.  Evidence.  —  In  Action  to  Enforce  Landlord's  Lien  against  crops  al- 
leged to  have  been  converted,  certain  chattel  mortgages  upon  the  crops, 
held  by  third  persons,  which  were  executed  after  the  crops  were  planted, 
and  before  the  conveyance  of  the  land  to  the  plaintiff,  are  admissible  in 
evidence,  when  they  would,  if  they  were  paramotmt  to  the  lien,  defeat  a 
recovery.    Id. 

GUARANTY. 
See  Statute  of  Frauds,  2. 
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GUARDIAN  AND  WARD. 
1.  In  Action  bt  Guardian  to  Recover  Funds  Placed  by  Him  in  the 

defendant's  hands,  to  be  specially  applied  to  the  use  of  the  plaintiff  'a 
ward,  proof  that  the  plaintiff  had  been  sued  by  another  person  for 
the  tuition  of  the  ward  is,  as  to  the  defendant,  res  inter  alioa  acta,  or 
mera  hearsay  evidence,  and  inadmissible.     Thweatt  v.  McCullough,  391. 

S.  Liability  of  Sureties  on  Guardian's  Bond  —  Evidence.  — Sureties  od 
guardian's  bond  are  not  responsible  for  any  default  which  may  have 
occurred  before  they  signed  the  bond,  but  the  undertaking  covers  money 
held  by  the  guardian  when  the  bond  was  accepted,  and  the  fact  that  h© 
had  received  it  but  six  days  before  that  has  some  tendency  to  prove 
that  it  was  in  his  hands  at  that  time,  and  is  admissible.  Bockenstedt  v. 
Perkins,  652. 

8,  On  Appeal,  Finding  of  Court  will  not  ee  Disturbed,  where  the  action 
is  at  law,  if  there  was  any  evidence  which  reasonably  sustains  it;  there- 
fore a  judgment  against  sureties  on  guardian's  bond  will  not  be  set  aside, 
although  the  only  evidence  on  which  it  is  based  is,  that  money  had  been 
paid  the  guardian  six  days  prior  to  the  execution  of  the  bond,  and  that 
it  had  not  been  accounted  for.     Id. 

HIGHWAYS. 

1.  Established  Presumption  of  Law  is,  that  the  owner  of  land  abut- 
ting on  a  street  owns  also  the  fee  in  the  street.    Sick  v.  Minneapolis,  861. 

S.  Public  Acquires  in  Street  only  Right  of  Way,  with  the  powers 
and  privileges  incident  thereto;  and  subject  to  this  right,  the  soil  and 
mineral  belong  to  the  owner  of  the  fee.  The  public  easement  justi- 
fies only  the  taking  of  material  which  the  process  of  the  construction  or 
repair  of  the  street  requires.    Id. 

S.  Evidencb  of  Similar  Accidents.  —  In  action  for  injuries  sustained 
by  plaintiff  from  defect  in  public  highway,  evidence  is  inadmissible 
that  at  about  the  same  time  other  accidents,  similar  to  that  which 
resulted  in  injury  to  the  plaintiff,  had  happened  to  other  persona  from 
the  same  defect.     Phillips  y.  Willow,  114. 

4.  Negligence.  —  Evidence  of  Other  Similar  Occitrrences  on  Other  Oc- 
casions is  not  Admissible  for  the  purpose  of  raising  a  presumption 
that  the  particular  accident  in  question  happened,  or  that  the  place  was 
defective  and  dangerous,  or  that  the  situation  was  of  such  a  character 
that  the  occurrence  resulting  in  the  injury  complained  of  might  well 
have  taken  place.     Cleveland  etc.  R'y  Co.  v.  Wynant,  644. 

h.  Evidence.  —  Whether  Any  Particular  Object  is  Calculated  to 
Frighten  Horses  is  not  to  be  Pleaded  and  Proved,  but  is  to  be 
determined  by  the  experience,  observation,  and  intelligence  of  the  court 
and  jury  as  applied  to  all  the  facts  of  the  particular  case  before  them. 
Id. 

i.  Owner  of  Object  Obstructing  BLiohway  is  not  Necessarily  Liable 
FOR  Damages  resulting  from  fright  thereby  occasioned  to  horses, 
merely  because  such  obstruction  is  in  violation  of  a  statute.  There 
must  have  been  a  natural  causative  connection  between  the  violation  of 
the  statute  and  the  frightening  of  the  horses  to  render  the  owner  liable; 
and  the  injury  must  in  each  case  be  proximately  such  as  was  within 
the  purpose  and  protection  of  the  statute.     Id. 

T.  Negligence  —  Instruction.  —  Railway  Company  has  Right  to  Leavb 
ITS  Cars  at  Ant  Point  on  its  Side-track  except  in  or  upon  the  higb* 
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way;  auid  where  a  car  was  so  left,  bnt  was  afterwards  moved  npon  the 
highway  by  persons  for  whom  the  company  was  not  responsible,  and  while 
there  it  frightened  the  plaintiff's  ho]*ses,  and  she  was  injured  in  conse- 
quence, no  liability  is  created  against  the  company,  unless  it  negligently 
permitted  the  car  to  remain  upon  the  highway  an  unreasonable  length  of 
time,  and  it  is  error  to  refuse  an  instruction  to  that  effect.  Id. 
6.  Negligence — Evidence.  —  In  Action  fob  Damages  Re-sulting  from 
Defendant's  Negligence  in  Obstructing  Highway  crossing  with 
snow  thrown  from  the  railroad  track,  causing  the  death  of  the  plain- 
tiff's intestate,  evidence  of  the  difficulties  experienced  by  other  travelers 
in  attempting  to  make  the  crossing  for  some  days  prior  to  the  accident, 
and  while  the  highway  was  in  substantially  the  same  condition,  is  ad- 
missible, both  to  prove  the  unsafe  condition  of  the  highway,  and  also 
that  this  had  continued  so  long  as  to  charge  the  defendant  with  knowledge 
of  the  fact,  and  with  negligence  in  not  removing  the  obstruction.  Evi- 
dence of  what  the  deceased  was  worth  at  the  time  of  his  death  is  also 
admissible,  for  the  purpose  of  showing  the  reasonable  expectation  of 
pecuniary  benefit  to  his  family  from  the  continuance  of  his  life.  Pheipa 
V.  Winona  etc.  S.  R.  Co.,  867. 

See  Municipal  Cobporation3,  10-13. 

HOMESTEADS. 

1.  Homestead  Bight  Constitutes  a  Freehold,  within  the  meaning  of  » 

statute  granting  a  right  of  appeal  in  cases  where  freehold  estates  are 
involved.    Snell  v.  Snell,  526. 

2.  Man  and  Woman,  Living  Tooethek  in  Adultekt,  do  not  CIonstitutb 

Family,  within  the  meaning  of  the  law  exempting  the  homestead  from 
forced  sale  tmder  execution.  But  a  father,  and  his  illegitimate  children 
living  with  him,  constitute  a  family  such  as  may  assert  homestead  rights, 
and  such  rights  cannot  be  defeated  by  the  fact  that  the  father  permit- 
ted a  woman  with  whom  he  unlawfully  cohabited  to  dwell  on  the  land. 
Lame  v.  Phillips,  41. 

8.  A  Hobcestead  Declaration,  Filed  while  the  Claimant  has  Another 
Homestead  duly  selected,  and  never  abandoned,  is  void.  The  fact  that 
the  first  homestead  was  sold  under  execution  and  surrendered  to  the  pur- 
chaser is  immaterial,  because,  such  sale  being  void,  the  homestead  right 
is  in  no  way  affected  thereby.      Waggle  v.  Worthy,  440. 

4.  Party  cannot  have  Two  Homesteads  at  the  Same  Time;  and  if  he  at- 
tempts to  acquire  a  second  while  the  first  is  in  force,  the  second  is  void, 
and  subject  to  judgment  liens.     Id. 

6.  Consent  of  Wife  is  Necessary  to  Validatb  Grant  made  by  husband 
to  a  railroad  of  right  of  way  over  homestead  occupied  as  such  by  the 
family.  No  interest,  encumbrance,  or  lien,  except  those  specifically  men- 
tioned in  the  organic  law,  can  attach  to  or  affect  the  homestead  unless 
given  by  the  joint  consent  of  husband  and  wife.  Pilcher  v.  Atchison  etc. 
S'y  Co.,  770. 

6.  Evidence  of  Wife's  Conaent  to  Alienation.  —  The  fact  of  joint  con- 
sent of  husband  and  wife  to  an  alienation  of  an  easement  in  the  home- 
stead  is  best  evidenced  by  a  writing  to  that  effect;  but  where  the 
constitution  does  not  in  express  terms  require  that  it  shall  be  so  shown, 
it  may  be  established  the  same  as  any  other  material  fact,  provided  that 
there  is  always  some  showing  of  joint  consent,  as  required  by  the  coiuti- 
tntion.     Id, 
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T.  Hotcbbtbad  Entrt— SxTBsiQUEinxY  AcQtrraiED  Titli  Inures  to  Mort- 
OAOEE.  —  Where  a  party,  with  right  of  pre-emption  to  lands,  mortgages 
his  interest  for  a  valuable  consideration,  and  afterwards  enters  as  tenant 
of  the  mortgagee,  and  while  so  in  possession  makes  a  new  homestead 
entry,  commutes  the  same,  proves  his  occupation,  pays  the  price,  and 
receives  title,  such  subsequently  acquired  title  inures  to  the  benefit  of 
the  mortgagee,  and  becomes  a  lien  upon  the  land.    Spiesa  v.  Neuberg,  21 L 

t.  Lien  trpoN  Land  Entered  as  a  Homestead,  but  for  Which  the  Patent 
HAS  not  been  Issued,  cannot,  under  section  2296  of  the  Revised  Stat- 
utes of  the  United  States,  be  acquired,  for  machinery  placed  thereon,  to 
secare  payment  therefor.  But  where  the  removal  of  such  machinery 
will  not  materially  impair  the  realty,  a  lien  may  be  claimed  on  the  ma* 
ohinery  itself  under  the  Wisconsin  statute.     Paige  v.  Peters,  166. 

HOMICIDE. 
See  Criminal  Law. 

HUSBAND  AND  WIEE. 

1.  Antenuptial  Settlement  by  Which  Husband  Convets  land  to  th© 

wife,  in  consideration  of  the  marriage,  is  not  fraudulent  and  void  as  to 
his  creditors,  although  he  was  at  the  time  insolvent,  or  may  have  in- 
tended fraud,  if  the  wife  had  no  notice  of  his  fraudulent  intent,  and  did 
not  participate  in  any  such  purpose  on  his  part.     Nance  v.  Nance,  378. 

2.  Value  of  Personal  Skill  and  Labor  Expended  by  Husband,  in  th© 

improvement  of  his  wife's  estate,  cannot  be  reached  by  a  court  of  equity, 
and  appropriated  to  the  satisfaction  of  creditors'  claims  against  the  hus- 
band.    Id. 

3.  Materials    Furnished    by   Husband   with   his  Own   Monet,    an» 

Used  in  Improving  his  Wife's  Property,  if  he  is  embarrassed,  will 
be  regarded  as  a  gift  in  fraud  of  his  creditors,  who  may  make  the  wife's 
estate  liable  therefor.  But  her  estate  will  not  be  charged,  if  the  whole 
amount  so  expended  by  him,  with  his  other  personal  property,  is  of  less 
value  than  the  amount  exempted  from  execution  in  his  hands.  Id. 
See  Estates  of  Decedents,  2-4;  Fraudulent  Conveyances,  5,  6;  Homx* 

STEADS. 

INFANCY. 
See  Criminal  Law,  1. 

INJUNCTIONS. 

1.  ConiT  OF  Equity  has  Jurisdiction  to  Enjoin  Eniorobment  of  Cnr 

Ordinance,  having  for  its  purpose  the  destruction  of  the  franchise  of  a 
railroad  company,  in  which  the  public  has  an  interest,  where  the  injury 
to  the  company  will  be  irreparable;  and  the  corapsmy  is  not  required 
to  establish  its  right  at  law  before  invoking  the  aid  of  equity,  its  right 
being  clear  and  free  from  doubt,  the  validity  of  the  franchise  depend- 
ing upon  the  construction  of  a  grant  from  the  city,  authorized  by  the 
company's  charter.     Mobile  v.  Railroad  Co.,  342. 

2.  Court  of   Equity   will   not  Interfere  to  Enjoin  Mere  Trespass 

of  ordinary  character,  either  upon  the  person  or  property.  But  where 
a  trespass,  or  a  series  of  trespasses,  operate  in  effect  to  destroy  or  seri- 
ously impair  the  exercise  of  a  franchise,  a  court  of  equity  will  not 
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hesitate  to  interpose  to  prevent  the  apprehended  injuy  bj  the  M  of 
injunction.    Id. 

S.   CotTRT    OF    EQUiry    will    KOT    ReFUSB    to    InTERTKBJE    BT    iHJTTNCTIOir 

to  restrain  a  city  from  unlawfully  attempting,  by  an  ordinance,  to 
destroy  the  valuable  franchise  of  a  railroad  company  merely  because  the 
ordinance  is  of  a  quasi  criminal  character.     Id. 

4.  Courts  op  Equitt  will  not  Iktebfebe  to  Restbain  Cbimikal  oe  Quasi 

Criminal  Proceedinos,  as  a  general  rule,  nor  take  jurisdiction  of  any 
case  or  matter  not  strictly  of  a  civil  nature.     Poi/er  v.  Dea  Plaines,  494. 

5.  Equitt  will  not  Restrain  Enforcement  in  Appropriate  Courts  of 

Ordinances  Enacted  by  Proper  Authority,  on  the  ground  that  such 
ordinances  are  illegal,  or  that  the  person  accused  of  their  violation  is 
innocent.  Nor  will  it  enjoin  proceedings  under  an  ordinance  for  the 
purpose  of  determining  its  validity  in  a  court  of  law,  when  the  defend- 
ant  has  an  adequate  remedy  at  law.     Id. 

6.  Equity  will  not  Enjoin  Prosecutions  under  a  Ottt  Ordinance,  to 

Prevent  a  Multiplicity  of  Suits,  unless  complainant  has  first  estab- 
lished the  invalidity  of  the  ordinance,  and  hia  consequent  right  to  pro- 
tection therefrom  by  a  successful  defense  in  some  action  at  law.     Id. 

7.  Bill  in  Equity  Claimino  Compensation  from  Railroad  Company  for 

Riqht  of  Way  will  be  made  effective  by  injunction,  if  necessary,  until 
the  damages  are  properly  ascertained,  or  until  the  company  obtains  the 
right  of  way  in  legal  form.  Thornton  v.  Sheffield  etc.  R.  R.  Co.,  337. 
6.  Jurisdiction  to  Award  Damages  on  the  Dissolution  of  an  Injunction 
IS  NOT  Lost  by  the  expiration  of  the  term  at  which  final  judgment  was 
entered  directing  such  dissolution,  if  the  defendants  were  then  granted 
leave  to  file  suggestion  of  damages,  and  the  cause  was  thereafter  regularly 
continued  from  term  to  term,  until  suggestions  were  filed  under  the 
leave  granted,  and  the  cause  was  thereafter  further  continued  from  term 
to  term,  until  the  suggestions  were  beard  and  considered  and  the  dam- 
ages assessed.     Payer  v.  Dea  Plaines,  494. 

INSOLVENCY. 
See  Bankruptcy  and  Insoltbnot. 

INSURANCE. 

1.  LiFB  Insurance  Company  is  Estopped  from  Denyino  Authoritt  of  m 

Agent,  where  it  issues  a  policy  of  assurance  upon  an  application  pro- 
cured by  him,  and  receives  from  the  assured,  up  to  the  time  of  his  de- 
cease, all  the  dues  and  assessments,  payable  to  the  company  under  the 
policy.     Mc Arthur  V.  Home  Life  Ina.  Co.,  684. 

2.  Fraud  of  Life  Insurance  Agent  Binds  Company,  and  He  Acts  within 

Scope  of  his  Authority,  where,  having  been  duly  authorized  as  agent 
to  fill  up  application,  he  fraudulently  and  falsely  misstates  material  facts 
therein  and  in  the  medical  certificate,  and  also  makes  material  alterations 
in  the  policy  itself,  of  which  acts  neither  the  assured  nor  the  company 
have  any  knowledge.     Id. 

%.  Holder  of  Insurance  Policy  is  Chargeable  with  Knowledge  of  its 
Contents,  iu  the  absence  of  fraud,  misrepresentation,  or  concealment, 
when  he  has  an  opportunity  to  examine  it  before  acceptance.  Morri. 
»on  V.  Inn.  Co.,  63. 

4.  Plkadino  in  Which  Party  Seeks  to  Excuse  Himself  from  Obu- 
OATiON  to  comply  with  the  terms  of  an  insurance  policy,  on  the  groand 
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of  ignorance  of  its  contents,  but  not  alleging  fraud,  misrepresentation, 
or  concealment,  is  bad  on  special  exception.     Id. 

B.  Agency.  —  Insurance  Company  is  Chargeable  with  Knowledge  of 
Every  Fact  of  which  its  general  agent  has  knowledge,  and  when  the 
company  fails  promptly  to  repudiate  the  acts  of  such  agent,  it  will  be 
held  to  have  ratified  them,  or  to  be  estopped  by  its  silence  when  it 
ought  to  have  spoken.    Id. 

**.  Reinsurance.  —  Although  Policy  of  Insurance  Provides  that  it 
shall  be  null  and  void  unless  countersigned  by  the  company's  general 
agent,  having  power  to  "issue  and  cancel  policies  for  it,  make  renewals 
and  iadorsements  of  other  insurance  when  necessary,"  and  also  that  the 
procuring  of  other  insurance  on  the  property,  "  not  made  known  to  this 
company,  and  consented  to  hereon,"  will  avoid  the  policy,  yet  if  other 
insurance  was  obtained,  and  such  agent  when  informed  thereof  made  no 
objection,  but  promised  to  indorse  his  consent  on  the  policy,  and  after- 
wards made  a  written  memorandum  for  renewal,  with  such  reinsurance 
embodied  therein,  but  did  not  indorse  it  on  the  policy,  the  company  will 
be  bound  by  its  acquiescence  in  such  acta  of  its  agent;  and  this  is  so, 
although  the  policy  stipulates  that  "agents  of  this  company  have  no 
authority  to  bind  the  company  in  violation  of  any  of  the  printed  terms 
or  conditions  of  insurance,  as  herein  expressed;  and  no  printed  or  writ- 
ten condition  or  restriction  hereof,  which  by  its  terms  may  be  subject  to 
waiver,  shall  be  deemed  to  have  been  waived,  except  by  a  distinct,  spe^ 
cific  agreement,  clearly  expressed  in  the  body  of  the  policy. "  Any  con- 
dition ia  the  policy  which,  under  its  terms,  might  have  been  waived  in 
the  body  thereof,  and  not  otherwise,  must  be  deduced,  within  the  mean- 
ing of  this  stipulation,  a  conditioner  restriction  "subject  to  waiver," 
and  to  such  only  does  the  stipulation  apply.     Id. 

7.  Construction    of    Policy  —  Increase   of    Risk.  —  A   policy  of    fire 

insurance  provided  that  if  the  insured  buildings  should  be  "altered, 
added  to,  or  enlarged,"  due  notice  must  be  given  and  consent  indorsed 
on  the  policy.  A  by-law,  made  part  of  the  contract,  provided  that 
whenever  a  building  should  be  "altered,  enlarged,  or  appropriated  to 
any  other  purposes  than  those  mentioned,  or  the  risk  be  otherwise 
increased,"  without  the  consent  of  the  insurer  first  obtained,  the  policy 
should  be  void.  Under  these  provisions  in  the  policy,  notice  to  the 
insurer  and  consent  to  a  material  enlargement  of  the  building  are 
required,  although  the  risk  be  not  in  fact  thereby  increased.  A  written 
permission  in  such  policy  "to  make  necessary  alterations  and  repairs  " 
does  not  authorize  a  material  enlargement  of  the  building  by  an  addition 
twelve  feet  wide  and  two  hundred  feet  long.  Frost's  D.  L.  etc.  Co.  v. 
Millers'  etc.  Ins.  Co.,  846. 

8.  While  Written  Provision  of  Contract  should  Prevail  over  one 

inconsistent  with  it,  and  which  is  part  of  a  printed  form,  adopted 
for  general  use,  yet  only  so  far  as  it  is  apparent  that  the  parties  intended 
to  modify  or  disregard  the  printed  stipulations  will  the  latter  give  way. 
Id. 
'9.  Parol  Evidence  that  Enlargement  of  Building  Insured  was 
Contemplated  at  the  time  the  insurance  was  effected  is  inadmissible 
to  vary  the  terms  of  the  written  contract  of  insurance  relative  to  the 
enlargement  of  insured  buildings.  Id. 
10.  Contract  is  to  be  Construed  in  Light  of  Circumstances  undeb 
Which  It  was  Made,  and  a  contract  for  insurance,  to  run  for  a  period 
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of  years,  made  upon  a  building  and  machinery,  then  known  to  be  in 
process  of  constraction,  is  applicable  to  the  property  when  complete  as 
the  parties  had  contemplated.  A  description  in  the  policy  of  the  build- 
ing insured  as  a  "saw-mill  building"  does  not  limit  the  use  of  th* 
property  to  the  purposes  of  a  saw-mill.     Id. 

11.  Where  Concurrent  Policies  of  insurance  on  property  afterwards  de- 
stroyed were  written  with  the  consent  of  the  respective  companies, 
the  aggregate  amount  of  such  insurance  written  in  the  policies  is 
the  value  of  the  property  as  stipulated  in  each  policy,  and  must  be  re- 
garded as  conclusive,  not  only  as  to  the  true  value  of  the  property  when 
insured,  but  also  as  to  the  true  amount  of  loss  and  measure  of  damages 
when  destroyed,  under  the  provisions  of  the  Wisconsin  statute,  which 
must  be  regarded  as  part  of  the  contract  of  insurance.  Oshhosh  O.  L, 
Co.  V.  Germania  F.  I.  Co.,  233. 

12.  Waiver  of  Forfeiture.  —  Where  agent  of  insurance  company,  with 
knowledge  of  the  forfeiture  of  a  policy,  and  without  insisting  upon  the 
same,  continues  to  recognize  the  validity  of  the  policy,  and  enters  iato 
negotiations  for  the  settlement  of  a  loss,  whereby  the  insured  incurs 
expense  and  trouble,  this  constitutes  a  waiver  of  the  forfeiture.     Id. 

13.  FiEB  Insurance.  —  Assured  has  an  "  Entire  Unconditional  and  Solb 
Ownership  "  within  the  conditions  in  a  policy,  although  the  possession 
of  the  realty,  on  which  the  building  and  insured  property  are  situate,  is 
held  by  him  under  an  agreement  for  its  purchase,  and  the  balance  due 
thereon  is  unpaid  at  the  time  the  policy  is  issued,  said  policy  being  held 
by  the  agent  until  the  land  is  paid  for  and  the  deed  given  the  plainti^ 
after  which  the  loss  occurs.     Johannes  v.  Standard  F.  Office,  159. 

See  Taxation,  8. 

JUTXJMENTS. 

1.  CouBT  IS  Bouio)  TO  Confine  its  Decree  to  Casb  Madk  bt  Plbadinos. 

Rorer  I.  Co.  v.  Trout,  285. 

2.  Defabtube  of  Coubt  from  Established  Modes  of  Pbocedubb  Renders 

its  Judgments  Void,  even  though  it  may  have  jurisdiction  both  of  the 
snbject-matter  and  of  the  parties.  A  court,  though  possessing  such 
jurisdiction,  is  still  limited  in  its  modes  of  procedure,  and  in  the  extent 
and  character  of  its  judgments.     Anthony  v.  Kasey,  277. 

8.  Judgment  is  Void  for  Want  of  Jurisdiction  over  the  Defendants, 
if  the  summons  is  not  personally  served  on  any  of  them,  and  there  is  no 
order  of  the  court  or  judge  for  its  service  by  publication,  and  the  judg- 
ment is  entered  before  the  time  had  elapsed  for  them  to  appear  and  an- 
swer, had  there  been  due  service  by  publication.     People  v.  Oreene,  448. 

4.  Motion  to  Set  Aside  a  Judgment  is  a  Direct,  and  not  a  Collateral, 
Attack  thereon.    Id. 

6.  Judgment  Void  for  Want  of  Jurisdiction  over  Defendant  may  be 
Set  Aside  afteb  the  Lapse  of  Twelve  Years,  on  motion.  The  power 
of  the  court  to  vacate  a  judgment  which  appears  to  be  void  from  an  in- 
spection of  the  judgment  roll  is  inherent.  It  does  not  expire  by  lapse 
of  time,  nor  is  it  restricted  by  section  473  of  the  Code  of  Civil  Procedure 
of  California,  designating  the  time  within  which  motions  may  be  made 
for  relief  against  judgments  entered  against  a  party  by  mistake,  aoci- 
dant,  surprise,  or  excusable  neglect.     Id. 
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i.  Thb  ExEOtmoN  or  a  Void  Judgment  will  be  Stated  by  the  Coubti. 
Conrts  will  not  pennit  their  process  to  be  abused  by  attempts  there- 
Qiider  to  enforce  void  jadgments.    Id. 

7.  Most  Effectual  Mode  of  Preventino  Abuse  of  Peocess  bt  Usino  It* 

TO  Enforce  a  Void  Judgment  is  by  extirpating  the  judgment  itself,  — 
by  removing  a  form  which  is  without  substance.     Id. 

8.  Decree  of  Court  mat  be  Void  because  It  has  Exceeded  its  Juris- 

diction in  the  progress  of  the  cause,  even  though  it  obtained  jurisdic- 
tion rightfully.  And  where  in  a  suit  the  sole  object  of  which  is  the 
assignment  of  a  widow's  dower  in  the  land  mentioned  in  the  bill,  tho 
county  court  not  only  assigns  the  dower,  but  also,  sponte  sua,  decrees  a 
Bale  of  the  residue  of  the  land,  it  plainly  exceeds  its  jurisdiction,  and  it» 
decree  is  void,  and  may  be  collaterally  attacked.  Seamster  v.  Blackatoekf, 
262. 

9.  Decree  of  Court,  Prohibited  bt  Statute  from  DECBEEiNa  Sale  or 

Land  for  partition  when  the  interest  of  any  party  exceeds  three  hun- 
dred dollars,  is  void  where  the  record  aflBrmatively  shows  that  the 
interest  of  each  party  exceeds  that  sum.    Id. 

10.  Dismissal  of  Petition  Praying  for  Annulment  of  Void  Decree  can- 
not affect  the  rights  of  the  parties  to  such  decree,  nor  prevent  them 
from  attacking  it  in  a  collateral  proceeding.     Id. 

11.  Default  Incurred  by  Following  in  Good  Faith  the  Advice  ofCoub*-- 
SEL  should  be  Relieved  against,  where  the  judgment  is  for  a  large 
sum,  and  a  meritorious  defense  exists.  In  such  case  it  is  the  duty  of 
the  court,  where  the  application  is  properly  made  alleging  such  defense^ 
to  open  the  judgment  upon  reasonable  terms;  a  refusal  to  do  this  is  » 
manifest  abuse  of  discretion.     Whereatt  v.  Ellis,  164. 

ISL  Judgments.  —  Elements  Necessary  to  Constitute  Judgment  in  0ns 
Suit  Bar  to  a  second  suit  are:  1.  That  the  issue  in  the  second  suit, 
upon  which  the  judgment  is  brought  to  bear,  was  a  material  issue  in 
the  first  suit,  necessarily  determined  by  the  judgment  therein;  and 
2.  That  the  former  judgment  was  upon  the  merits.  Liddell  v.  Chidester, , 
387. 

18.  One  Claiming  in  PRrvrry  with  Another,  whether  by  Blood,  estatfej* 
or  law,  occupies  the  same  situation  with  such  other  as  to  any  judgment 
for  or  against  him,  and  the  record  of  the  judgment  is  equally  admissible 
as  evidence  against  either.      Woods  v.  Montevallo,  393. 

14.  Defendants  are  Estopped  by  a  Decree  Which  Determines  their 
Rights  as  against  Each  Other,  to  the  same  extent  as  if  they  were 
respectively  complainant  and  defendant,  instead  of  being  joined  as  de- 
fendants.    Harmon  v.  Auditor,  602. 

16.  Judgment  against  a  County,  in  a  matter  of  general  interest  to  all  it» 
citizens,  is  binding  on  the  latter,  though  they  are  not  parties  thereto.. 
Every  tax-payer  is  a  real,  though  not  a  nominal,  party  to  such  judgment.- 
Id. 

16.  Judgment  in  a  Suit  Brought  by  Tax-payers  of  a  Town  against  the; 
Town  and  a  Railroad  Company,  to  Enjoin  the  Issue  by  the  Towit 
OF  Bonds  to  the  company,  by  which  it  is  adjudged  that  such  bond* 
should  issue,  is  binding  on  all  the  other  tax-payers  of  the  town,  thongh> 
not  parties  to  the  suit.     Id. 

17.  Value  of  Plea  of  Former  Recovery  is  not  to  be  determined  by  th» 
reasons  which  the  court  gave  for  rendering  the  former  judgment  or  de^ 
cree.     Id. 

Am.  St.  Rep.,  Vol.  V.— 61 
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18.  JXTDOVX^HT    IS    CONCLTTSIVE    OF    AlL     QtrESTIONS    WITHIN     TBX    ImtTM, 

WHETHEB  Formally  Litigated  or  not.  Principle  of  re»  judicata  ex- 
tends not  only  to  questions  of  fact  and  of  law  which  were  decided  in 
the  former  suit,  but  also  to  grounds  of  recovery  or  defense  which  might 
have  been  but  were  not  presented.     Id. 

19.  JiTDGMENT    ESTABLISHING  THE    DUTT  OF  A  CiTT  TO    ISSITB  BONDS   WILL 

Preclude  Such  Crnr  and  its  Tax-payers  from  subsequently  contesting 
the  validity  of  the  bonds  on  grounds  which  might  have  been  but  were 
not  urged  in  the  former  suit;  such,  for  instance,  as  that  the  election 
by  which  the  issue  of  the  bonds  was  authorized  was  irregular  and  void. 
Id. 

20.  Judiciary  having  Once  Determined  that  a  Bond  or  CJontract  is 

Valid  cannot,  as  against  an  Innocent  Purchaser  of  such  bond  or 
contract  relying  on  such  decision,  subsequently  impair  its  obligation.  Id. 

51.  Res  Judicata.  —  Former  Adjudication  on  Question  or  Right  to  Cus- 
tody OF  Infant  Child,  brought  up  on  habeas  corpus,  may  be  pleaded 
AS  re»  judicata,  and  is  conclusive  upon  the  same  parties,  upon  the  same 
-state  of  facts.     Such  a  case  is  really  one  of  private  parties  contesting 

private  rights,  under  the  form  of  proceedings  on  habeas  corpus,  and  is 
■distinguishable  from  one  in  which  the  writ  is  sued  out  on  behalf  of  a 
person  unlawfully  restrained  of  his  liberty.     State  v.  Bechdel,  864. 

52.  Decree  pro  Confesso  Rendered  against  Corporation,  on  issues  grow- 
ing out  of  a  contract  made  by  its  agents,  involves  an  admission  by  the 
corporation  of  the  allegations  of  the  bill  as  to  the  validity  of  the  con- 
tract, and  of  the  authority  of  its  agents  to  make  it;  and  the  record 
-would  be  admissible  evidence  of  these  matters  in  a  subsequent  suit  be- 
tween the  parties  or  their  privies.  Alabama  O.  S.  B.  R.  Co.  v.  South  dt 
N.  R.  R.  Co.,  401. 

"^  Judgment.  —  There  can  be  No  Judgment  Capable  of  being  Docketed, 
or  enforced  in  any  manner,  till  it  is  entered  in  the  judgment-book;  and 
a  docketing  without  such  entry  is  of  no  avail,  although  a  judgment  roll, 
containing  a  purported  copy  of  a  judgment  in  it,  has  been  made  up  and 
filed.  The  clerk  cannot,  in  such  case,  lawfully  enter  the  judgment 
nunc  pro  tunc  withont  the  order  of  the  court;  but  a  refusal  to  grant  a 
temporary  injunction  to  restrain  the  clerk  from  entering  the  judgment 
nunc  pro  tunc  is  not  beyond  the  sound  legal  discretion  of  the  court,  and 
is  not  necessarily  error.     Rockvoood  v.  Davenport,  872. 

S4.  Judgment  Lien  on  Land  Terminates,  under  the  statute  of  Iowa  (Code, 
section  2882),  where  more  than  ten  years  have  elapsed  since  its  rendi- 
tion, and  where  no  steps  have  during  that  time  been  taken  to  preserve 
or  revive  such  lien.  A  junior  lien  placed  upon  the  land  after  the  expira- 
tion of  such  time  takes  precedence,  and  the  former  judgment  cannot  then 
be  revived  by  its  owner  so  as  to  stand  as  the  first  lien.  Boyle  v.  MarO" 
nejf,  667. 

See  Executions,  1. 

judidial  sales. 

.l.  Lands  Sold  in  Execution  of  Statutory  Power  ark  Described 
with  Sufficient  Certainty,  if  all  persons  invited  by  the  notice  to 
become  bidders  are  enabled  to  identify  the  property,  and  know  what 
was  being  sold.     Herrick  v.  Morrill,  841. 

3.  Evidence  or  Extrinsic  Facts  and  Circumstances  is  Admissible 
TO  Identify  Premises  Sold,  or  to  apply  the  description  thereto,  but 
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a  fatally  defective  description  in  a  sale  on  ezecntion  cannot  be  helped 
ont  by  evidence  of  facts  tending  to  prove  what  property  the  officer 
probably  intended  to  advertise  and  sell.     Id. 

8.  Maxim  Caveat  Emptor  Strictly  Applies  to  Judicial  Sales,  subject 
to  the  qualification  that  the  purchaser  is  entitled  to  relief  on  the  ground 
of  after-discovered  mistake  of  material  facts,  or  fraud.  But  to  entitle  him 
to  relief  such  mistake  must  be  mutual,  and  where  fraud  or  mistake  ia 
relied  on  by  him,  after  the  sale  haa  been  confirmed,  it  must  be  clearly 
and  distinctly  charged  and  proved.    Bedd  v.  Dyer,  272. 

4.  Purchaser  at  Judicial  Sale,  by  his  Contract  of  Purchase,  Watvm 
Error  of  Court  in  decreeing  the  sale  without  ordering  an  account  of 
liens  to  be  first  taken.     Id. 

See  Executions;  Sureties. 

JURISDICTION. 

1.  CoNSTBUcnvE    Service    of    Summons    by    Publication.  —  Minnesota 

statute  (Gen.  Stats.  1878,  c.  66,  sec.  64)  authorizing  a  constructive  ser- 
vice of  summons  by  publication,  "upon  the  filing"  of  an  affidavit 
alleging  the  non-residence  of  the  defendant,  etc.,  makes  such  filing  a 
prerequisite  condition  to  an  authorized  publication.  And  if  the  affidavit 
be  not  filed  until  after  the  publication,  even  if  it  be  done  on  the  day  of 
the  entry  of  the  judgment,  the  court  acquires  no  jurisdiction,  and  its 
judgment  is  void.     Barber  v.  Morris,  836. 

2.  It  Appearing  upon  Face  of  Record  that  Summons  in  Action  was 

Served  in  a  way  ineffectual  to  confer  jurisdiction,  it  will  not  be  pre- 
sumed that  a  valid  service  was  made  in  some  other  way.     Id. 

3.  In  Minnesota,  Court  Acquires  No  Jurisdiction  by  its  Attachment 

of  proi>erty  of  the  defendant  in  an  action,  without  an  authorized  service 
of  the  summons.     Id. 

4.  State  Court  has  Jurisdiction  to  Remove  a  Cloud  from  Plaintiff's 

Tttlb  created  by  a  sale  of  his  property  under  a  judgment  entered  in 
one  of  the  national  courts  against  another  person.  Wefherell  v.  Eberle, 
674. 
6.  Objection  to  Jurisdiction,  when  Too  Late.  —  Where  action  against 
railroad  company  is  brought  under  statute  (section  50  of  Kansas  Code) 
which  makes  provision  as  to  when  jurisdiction  shall  attach  in  such 
cases,  and  is  tried  in  a  justice's  court,  the  judgment  therein  appealed 
from,  and  the  case  again  tried,  it  is  too  late,  upon  a  motion  for  a  new 
trial  then  made,  to  object  for  the  first  time  to  the  jurisdiction.  Kanscu 
etc  Co.  V.  Bodebaugh,  715. 

See  Equity,  3;  Estates  of  Dbcedents;  Judomints. 

JURY  AND  JURORS. 
No  Error  in  Reftsinq  Trial  by  Jury  in  Suit  Purklt  of  Eqititabiji 
Cognizance,  such  aa  action  to  cancel  a  note  and  mortgage.     Lane  v. 
StJdtmmer,  621. 

See  NEQLiaENOB,  1. 

LANDLORD    AND  TENANT. 
1.  Valid  Lease  may  be  Made  of  Land  then  in  Possession  of  Lessor's 
Tenant,  under  an  unexpired  lease;  and  the  lessor  ia  answerable  in  dam- 
ages to  his  lessee  if  he  fails  to  dispossess  such  tenant  after  the  expiration 
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of  the  first  lease,  and  to  deliver  possession  pnrsnant  to  the  terms  of  the 
first  lease.  Bice  v.  WkUmore,  479. 
2.  Meascub  or  Dahaqes  Recovebable  bt  a  Lessee  agaixst  his  Lessob  fob 
NOT  PtrrriNO  Hm  hjto  Possession  is  the  value  of  what  the  lessee  might 
have  made  by  the  use  of  the  leased  property  daring  the  term  of  the 
lease.     Id. 

See  Gbowino  Cbops,  4. 

LARCENY. 
See  Criminal  Law,  20-24. 

LICENSE. 
A  License  Proper  is  ▲  Permit  to  do  business  which  could  not  lawfully 
be  done  without  such  license.  San  Francisco  v.  Liverpool  etc  Ina.  Co.,  426. 

LIENS. 
See  Banks  and  Banking,  3;  Homesteads,  8;  Jthmmknts,  24;  Mxohanios' 

Liens. 

MARRLA.GE  AND  DIVORCE. 

1.  DivoROB.  —  Hxtsband's  Petition  to  have  Marriagb  CoNTRAor  An- 
NXTliLED,  because  his  wife  gave  birth  to  a  fully  developed  child  so 
soon  after  marriage  as  to  render  it  certain  that  it  was  begotten  prior  to 
marriage,  will  not  be  granted,  unless  evidence  is  produced  by  him  suffi- 
cient to  overcome  the  legal  presumption  that  he  is  the  father  of  the 
child.     McCullough  v.  McCullottgh,  96. 

t.  Action  for  Divorce  on  the  Ground  of  Cruelty  Committed  bt  Hus- 
band, IN  A  Prior  Action,  by  charging  his  wife  therein  with  unchastity 
prior  to  her  marriage  with  him,  cannot  be  sustained  while  such  former 
action  remains  undisposed  of,  if  the  charge  made  by  the  husband  in  that 
action  was  material  therein,  because,  if  material,  the  issue  formed 
thereby  must  be  first  tried  in  the  action  wherein  the  charge  was  made. 
De  Haley  v.  Baky,  460. 

I.  Cboss-complaints  in  Actions  fob  Divorce.  — The  court  doubts  whether 
the  codes  permit  cross-complaints  in  actions  for  divorc»t  ^^d  intimates 
that  while  recriminatory  matter  may  be  shown  by  defendant  as  a  bar  to 
plaintiff 's  cause  of  action,  it  may  not  be  the  basis  of  affirmative  relief.    Id. 

4.  Validity  of  Decree  of  Divorce  is  not  Assailable  on  the  ground 
that  the  special  district  judge  who  tried  the  case,  and  rendered  the 
decree,  was  the  county  judge  of  the  county  when  the  trial  began. 
Although  he  be  such  an  officer  as  is  forbidden  by  the  constitution  to  hold 
another  office,  his  acceptance  and  exercise  of  the  duties  of  another  office 
would  operate  an  abandonment  of  the  office  to  which  he  had  formerly 
qualified,  and  his  act  as  special  judge  would  be  valid.  Alsup  v.  Jordan, 
63. 

MARRIED  WOMEN. 

1.  CONTRAOTS  OF  MARRIED  WoMEN    WERE  VoiD   AT    COMMON   LaW  AND  IN 

Equitt,  so  far  as  imposing  personal  obligations  is  concerned,  though 
such  contracts  might,  subject  to  certain  limitations,  bind  their  separate 
estate.     Snell  v.  Snell,  526. 

2.  Married  Women  and  Married  Men  are  Placed  on  the  Same  Footing, 

by  the  statutes  of  Illinois,  with  respect  to  all  property  rights,  including 
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the  means  to  acquire,  protect,  and  dispose  of  the  same;  and  the  datiea 
and  obligations  of  married  women,  in  respect  to  these  rights  and  powers, 
are  the  same  as  others  sui  juris.  Id. 
8.  Married  Women  mat,  in  Illinois,  be  Compelled  to  Correct  a  Mis- 
take which  has  occurred  in  the  execution  of  a  deed;  and  such  deed,  if 
duly  executed,  may  be  reformed  in  equity  by  correcting  a  mistake  in 
the  description  of  property  therein,  so  as  to  make  such  deed  express 
what  the  parties  intended  it  should.     Id, 

4.  Married  Woman  is  Estopped   from  Denying  her  Positive  Repre- 

sentations Made  to  a  Mortgagee,  who,  acting  in  good  faith,  and  hav- 
ing no  knowledge  that  the  facta  stated  are  untrue,  is  induced  by  those 
representations  to  take  a  mortgage  upon  her  real  estate.  Lane  v.  Schlem- 
mer,  621. 

6.  DtTREss.  — As  against  Bona  Fide  Indorseb  of  Note  and  Holder  of 
Mortgage,  Married  Woman  is  Estopped  from  showing  that  her  hus- 
band, acting  in  collusion  with  the  original  mortgagee,  exercised  duress, 
and  thereby  obtained  her  signature  to  a  negotiable  note,  and  the  mort- 
gage to  secure  same,  as  well  as  to  an  affidavit  containing  material  repre- 
sentations affecting  the  mortgage  on  which  the  indorsee  relied  in  good 
faith,  although  the  truth  may  be  shown  against  the  original  mortgagee.  Id. 

•  See  Husband  and  Wife;  Wills,  4. 

MASTER  AND  SERVANT- 

1.  Contraot  of  Employment,   entered  into  by  telegraphic  correspondence, 

agreeing  to  serve  for  "one  thousand  dollars  a  year,"  unexplained,  is  a 
contract  for  a  year's  service  for  that  sum,  to  be  paid  in  gross.  Liddeli 
V.  Clddester,  387. 

2.  Remedies  of  Employee  Wrongfully  Discharged  before  End  of  Term: 

1.  He  may  elect  to  treat  the  contract  as  rescinded,  and  sue  on  &  quantum 
meruit;  or  2.  He  may  sue  for  an  entire  breach  of  the  contract  by  the 
defendant,  and  recover  all  damages  sustained  up  to  the  trial;  or  3.  He 
may  wait  until  his  wages  would  mature  under  the  terms  of  the  contract, 
and  sue  and  recover  as  upon  performance  on  his  part.     Id. 

5.  When  Wages  are  Payable  in  Installments,  Suits  may  be  Brought  on 

the  several  installments  as  they  mature.     Id. 

4.  Recovery  of  Judgment  by  Discharged  Employee,  had  in  an  action 
claiming  wages  for  the  month  in  which  he  was  discharged,  is  conclusive 
of  the  fact  that  his  wages  were  due  and  payable  in  monthly  installments, 
and  also  estops  the  defendant  from  denying  that  he  discharged  the  plain- 
tiff without  cause.     Id. 

f.  Servant,  though  a  Mere  Volunteer,  and  not  Expecting  Any  Pay 
FOR  the  Work  Done,  is,  if  engaged  at  the  request  of  the  man  in 
charge  of  the  work,  for  the  time  being,  the  servant  of  the  master,  and 
entitled  to  the  same  protection  as  his  other  servants.  Johnson  v.  Ash- 
land W.  Co.,  243. 

6.  When  Failure  to  Employ  a  sufficient  number  of  men  to  perform  the 

work  is  the  proximate  cause  of  injury  to  a  servant,  the  master  is  liable, 
unless  such  servant  may  fairly  be  said  to  have  assumed  the  risk  incident 
to  carrying  on  the  work  with  an  insufficient  number  of  men.     Id. 

7.  Employee  of  Railroad  Company  is  Guilty  of  Contributory  Negli- 

gence, when,  in  violation  of  the  company's  rules,  he  puts  himself  in  a 
position  of  obvious  danger,  in  consequence  of  which  he  is  injured.  Dar- 
racott  V.  Chesapeake  etc.  li.  R.  Co.,  266. 
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8.  Duty  op  Railboad  Company  to  its  EMPLOTBBa  la  Disohabosd  by  Ex- 
KRCiss  OP  Ordinary  Care,  by  which  is  meant  such  watchfulness,  cau- 
tion, and  foresight  as,  under  all  the  circumstances  of  the  particular 
service,  a  corporation  controlled  by  careful,  prudent  officers  ought  to 
exercise.  Such  company  is  not  bound  to  change  its  machinery  in  order 
to  apply  every  new  invention  or  supposed  improvement  in  appliance, 
but  may  use  an  appliance  less  safe  than  another  in  use,  provided  it» 
employees  be  not  deceived  as  to  the  degree  of  danger  that  they  incur. 
Id. 

B.  Employee  of  Railroad  Company  la  Bound  to  Exercise  Ordinary  Carb 
to  avoid  injuries  to  himself,  and  any  negligence  on  his  part  amounting 
to  the  want  of  ordinary  care,  which  is  the  proximate  cause  of  the  injury, 
will  defeat  an  action  against  the  company.     Id. 

10.  Danger  Incident  to  Use  op  Three-link  Couplings  por  Railroad 
Cabs  may  be  considered  as  one  of  the  ordinary  perils,  the  risk  of  which, 
by  his  contract  of  service,  a  brakeman,  who  had  ample  means  of  knowing 
that  such  couplings  were  often  made  by  the  company,  assumes.     Id. 

11.  Where  a  party  is  injured  by  being  jammed  between  two  cars  while 
going  along  a  beaten  path,  accustomed  to  be  kept  open  between  said 
cars,  which  path  had  been  used  for  a  long  time  prior  thereto  by  the  com- 
pany's employees,  and  over  which  he  was  walking  in  order  to  commenc* 
bia  usual  duty  as  a  wiper  of  locomotives  for  the  defendant  company, 
such  party  is  the  company's  employee,  although  he  was  not  actually 
laboring  for  it  at  the  time  of  said  injury;  in  such  case  said  employee  is 
a  fellow-servant  of  those  in  management  of  the  train,  whose  negligence 
caused  the  injury,  and  he  cannot  recover  for  said  injury.  Bkoald  v. 
Chicago  <fc  N.  W.  R'y  Co.,  178, 

12.  Railroad  Companies,  — It  is  Duty  op  Railroad  Company  to  Coveb 
Bridges  and  Culverts  on  the  line  of  its  road  within  its  yards,  and 
within  a  reasonable  distance  of  switches,  wherever,  in  the  proper  per- 
formance of  their  duties,  it  would  naturally  and  reasonably  be  antici- 
pated that  brakemen  would  be  apt  to  go  in  making  couplings.  FrankUn 
v.  Winona  etc.  R.  R.  Co.,  856. 

13.  Ip  Neoligencb  op  Master  Combines  with  Negligence  op  Fellow- 
servant,  and  the  two  contribute  to  the  injury  of  another  servant,  him- 
self free  from  negligence,  the  master  is  liable.     Id. 

14.  QuianoN  fob  Jury.  —  Whether,  under  the  facts  of  the  particular  case,  it 
was  the  duty  of  the  railroad  company,  in  the  exercise  of  ordinary  care, 
to  cover  a  certain  culvert,  was  a  question  properly  submitted  to  the 
jury.     Id. 

16.  Employee  cannot  Recover  por  Negligence  op  Co-employee  engaged 
in  the  prosecution  of  a  common  business,  where  the  action  is  against  em- 
ployer.    Thekman  v.  Moeller,  663 

16.  Who  abb  Fellow-sebvants  —  Question  op  Fact  for  Jury,  —  Employee 
who  ia  charged  with  no  other  duty  than  to  inspect  machinery,  in  the 
operation  of  which  injury  occurs,  is  not  a  fellow-servant  with  the  engi- 
neer. But  if  in  addition  to  its  care  and  inspection  the  employee  is  re- 
quired to  repair  the  machinery  when  broken  or  defective,  and  also  to  run 
the  engine  which  propels  it,  he  is  a  fellow-servant.  In  such  case  the 
issue  as  to  whether  the  engineer  was  a  fellow-servant,  when  the  evidenc* 
tended  to  show  that  his  negligence  caused  the  injury  complained  of, 
should  have  been  submitted  to  the  jury,  and  a  refusal  of  the  court  to  do 
thni  constitutes  error.     Id. 
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17.  Risks  Iijcidknt  to  Employment. — Employee  of  railroad  company, 
wko  bad  the  management  of  the  business  at  the  company's  yard,  includ- 
ing the  switching  and  making  up  of  trains,  and  who  was  familiar  with' 
the  situation  of  the  tracks  in  the  yard,  and  knew  that  a  certain  frog, 
was  left  in  a  condition  unsafe  and  dangerous  to  persons  switching  cars,, 
must  be  held  to  have  taken  upon  himself  the  risks  incident  to  the  situ- 
ation of  the  track,  from  which  he  was  not  relieved  by  a  conditional 
promise  by  a  section  foreman  to  improve  the  track  at  that  point  "if 
he  got  time  some  Saturday  afternoon. "  The  company  was  not  bound  hy 
such  promise,  and  there  was  no  reasonable  connection  between  it  and  th» 
employee's  continuance  in  the  business.  Wilson  v.  Winona  etc.  R.  R.  Co., 
851. 

18.  Servant  is  not  Necessarily  Guilty  of  Contributory  Negligence^ 
because  he  works  near  dangerous  machinery  uncovered,  knowing  its 
condition,  although  the  master  be  clearly  guilty  of  negligence  in  leav- 
ing the  machinery  in  that  condition.  Master  and  servant  do  not  stand 
upon  the  same  footing  in  that  regard.     Wuotilla  v.  Duluth  Ins.  Co.,  832. 

19.  It  is  Master's  Duty  to  Supply  Sate  Instrumentalittes  for  the 
use  of  his  servant,  and  he  is  bound  to  exercise  reasonable  diligence  in 
informing  himself  as  to  whether  his  machinery  is  safe;  whereas,  the 
servant,  in  the  absence  of  notice  to  the  contrary,  or  something  to  put 
him  on  inquiry,  has  a  right  to  assume  that  his  master  has  done  his  duty 
in  this  respect,  and  to  rely  on  his  superior  judgment.    Id. 

80.  Mere  Fact  that  Servant  Knows  Defective  Condition  of  In- 
strument with  which  he  works  does  not  necessarily  charge  him  with 
contributory  negligence,  or  the  assumption  of  risks  growing  out  of  tho 
defects.  The  question  is.  Did  he  know,  or  ought  he,  in  the  exercise  of 
ordinary  common  sense  and  prudence,  to  have  known,  the  risks  to  which 
the  condition  of  the  instrument  exposed  him  T    Id. 

81.  Evidence.  —  In  Action  against  Employer  for  Injury  Caused  Em- 
ployee in  using  defective  tool,  fellow-workmen  may  testify  to  the 
actual  condition  of  such  tool,  describing  its  defects;  also  that  they  had 
worked  with  it,  and  that  it  was  unsafe  at  the  time  of  the  accident. 
Atchison  etc.  R.  R.  Co.  v.  Sadler,  729. 

82.  Evidence. — Knowledge  by  Employer  of  Unsafe  Condition  of  Db- 
FECTTVB  Tool,  causing  injury  to  employee,  may  be  proven  by  the  testi- 
mony of  a  fellow-workman  that  he  had  told  the  foreman  having  charge  of 
the  work  that  the  tool  was  unsafe.    Id. 

83.  Employer — Promise  to  Furnish  New  Tools  is  Place  of  Defectivb 
Ones — Negligence.  —  Where  a  railroad  company  had  knowledge  that 
tools  in  use  by  its  workmen  were  defective,  and  through  its  foreman 
promised  to  famish  them  new  ones,  an  individual  employee  in  whosa 
presence  and  hearing  the  promise  is  made  has  a  right  to  rely  thereon^ 
and  is  entitled  to  its  benefit.  In  such  case,  if  a  reasonable  time  ha» 
expired  within  which  new  and  perfect  tools  ought  to  have  been  fur- 
nished, permivting  their  continued  use  is  gross  negligence,  and  employee 
injured  in  using  them  may  recover  therefor.     Id. 

84.  Employee  Who  Continues  in  Service  of  his  Employer  after  Noticb 
OF  Defect  Augmenting  Danger  of  the  service  assumes  the  risk  as  in- 
creased by  the  defect,  even  though  he  may  object  or  complain,  unless  h» 
is  induced  to  contiaue  by  an  express  or  implied  promise  of  the  master  tiv 
remove  the  cause  that  augmenta  the  danger.  Indianapolis  etc  R'y  Co.  ▼. 
Watsm,  578. 
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25.  If  Employee's  Service  cannot  be  Continued  without  Constant  and 
Immediate  Danger,  which  is  so  great  that  a  reasonably  prudent  man 
would  not  assume  it,  emd  its  character  as  well  as  the  danger  itself  are 
fully  known  to  the  employee,  he  assumes  the  risk  if  he  continues  in  the 
service,  although  his  employer  had  promised  to  remedy  the  defect.     Id. 

26.  Service  Outside  of  Ordis.uiy  Employment.  —  To  make  master  re- 
Bopnsible  for  injury  to  servant,  it  must  appear  that  the  former  has 
neglected  some  duty  which  he  owes  the  latter.  The  mere  fact  that  the 
master  has  requested  the  servant  to  perform  a  temporary  work  outside 
of  his  ordinary  employment  is  no  violation  of  duty;  whether  it  is  or  not 
depends  upon  the  surrounding  circumstances.  Cok  v.  Chicago  etc.  li'y 
Co.,  201. 

27.  Where  Servant  is  Ordered  to  Perform  Work  Outside  of  his 
Ordinary  Employment,  of  a  dangerous  character,  requiring  peculiar 
skill  in  its  performance,  and  the  servant  has  not  the  requisite  knowledge 
or  skill  required,  and  such  want  of  skill  or  knowledge  is  known  or  might 
be  reasonably  supposed  to  be  known  to  the  master,  in  case  the  servant 
ia  injured  while  so  employed  the  master  is  liable,  even  though  the  ser- 
vant undertook  the  work  without  objection  or  protest  on  his  part.    Id, 

:28.  To  Mattw  Master  Liable  through  Negligence  for  resulting  injuries 
to  servant  ordered  to  perform  duties  outside  of  his  ordinary  employ- 
ment, it  must  bo  shown  that  the  master  knew,  or  by  the  exercise  of 
reasonable  care  and  observation  might  have  known,  of  the  inexperience, 
disqualification,  and  immature  judgment  of  the  servant  employed  to 
perform  the  duty  required.     Id. 

■29.  Where  Servant  of  Mature  Years  and  of  ordinary  intelligence  and 
experience  is  directed  to  do  a  temporary  work  outside  of  his  ordinary 
employment,  and  consents  to  do  such  work,  without  objection  on  ac- 
oonnt  of  his  want  of  knowledge,  skill,  or  experience  in  performing  such 
work,  and  injury  results  to  him,  negligence  cannot  be  predicated  upon 
these  facta  alone  against  the  master.     Id. 

MAYHEM. 
See  Criminal  Law,  25-30. 

MECHANICS'  LIENS. 

1.  MsoHAino's  Lun  is  Ordinarily  Limited  to  the  Interest  of  the  person 

for  whom,  or  at  whose  instance,  the  materials  were  furnished  or  the 
labor  performed.     Henderson  v.  Connelly,  490. 

2.  Mechanic's  Lien  Prevails  over  That  of  a  Vendor,  and  Attaches  to 

HIS  Title  where  he  has  not  conveyed  the  property,  if  the  contract  of 
sale  provided  that  the  vendee  should  go  on  and  build  upon  the  premises. 
The  only  reasonable  construction  of  this  provision  is  that  the  purchaser 
"Was  thereby  authorized  by  the  vendors  to  contract  for  the  erection  of  a 
building  on  lands  to  which  they  held  the  legal  title.     Id. 

MINES  AND  MINING. 

1.  LnsKS  OT  Mini  has  No  Option  to  Work  or  not  to  Work  It  for  an 

indefinite  time,  where  the  rent  reserved  to  the  lessor  is  a  royalty  of  so 
much  per  ton  on  the  ore  taken  out.     Borer  I.  Co.  v.  Trout,  285. 

2,  Minerals  Unsevered  from  Soil,  or  "in  Place,"  are  Parts  of  Free- 

■old,  and  constitute  landed  property  capable  of  a  possession  distinoi 
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from  that  of  the  surface,  and  may  form  a  separate  corporeal  heredita- 
ment, which  ia  the  subject  of  a  distinct  inheritance.  WilUama  v.  Gib- 
son, 368. 

3.   It    13    ONLY  WHEN    MINERALS     ARE    SEVERED    FROM    SoiL     THAT     TheT 

Become  Personal  Chattels,  and  it  is  only  where  the  right  to  dig  or  to 
mine  them  is  not  exclusive  that  it  may  be  classed  as  an  incorporeal  right, 
or  easement  merely  in  the  nature  of  a  license.     Id, 

i.  Express  Grant  of  All  Minerals  or  Mineral  Rights  in  Tract  of 
Land  is,  by  necessary  implication,  the  grant  also  to  open  and  work 
the  mines,  and  occupy  so  much  of  the  surface  as  may  be  reasonably 
necessary  for  such  purpose.  And  this  implied  right  to  occupy  so  much 
of  the  surface  as  may  be  needed  to  open  and  work  the  mines  is  not  lim- 
ited, but  rather  strengthened,  by  the  special  grant  of  certain  timber  and 
water  privileges,  and  of  the  right  of  way  to  and  from  the  mines.     Id. 

&  Owner  of  Minerals  and  Minino  Rights  must  Use  his  Own  so  aa 
not  unreasonably  to  injure  his  neighbor,  the  owner  of  the  surface  or  soil; 
and  must  so  conduct  his  mining  operations  as  to  leave  a  sufficient  sup- 
port for  the  surface.  What  improvements  are  reasonably  necessary  for 
the  profitable  and  beneficial  working  of  the  mines,  and  the  inquiry  as  to 
how  much  of  the  surface  may  be  reasonably  needed  for  this  purpose,  are 
questions  of  fact  to  be  determined  by  the  jury.     Id. 

A.  Owner  of  Mining  Rights  cannot  Use  Surface  or  Materials  of 
the  land  for  changing  the  character  of  the  mineral  to  which  he  is  enti- 
tled, as  for  converting  coal  into  coke;  and  in  ejectment  for  the  surface  of 
the  land,  evidence  as  to  how  muth  of  the  surface  was  or  might  be  needed 
for  the  erection  of  coke-ovens  ia  properly  excluded.    Id. 

7.  Ejectment  for  Surface  of  Mineral  Land  —  Evidence.  —  Where,  in 
an  action  in  the  nature  of  ejectment  for  the  surface  of  land  used  in 
working  a  mine,  it  appeared  that  the  defendant  had  established  a  supply 
store,  it  is  not  error  to  admit  evidence  showing  that  two  other  stores 
were  located  near  the  mines,  for  the  purpose  of  testing  the  urgency  of 
the  alleged  necessity  impelling  the  defendant  to  occupy  the  land  for 
tmch.  purpose;  and  evidence  of  the  value  of  improvements  made  by  the 
defendant  around  the  mines  is  relevant  as  afiecting  the  rental  value  of 
the  land  sued  for.  But  it  is  not  competent  to  show,  in  such  action,  that 
particular  individuals  in  the  neighborhood  carried  on  a  mine  without  a 
storehouse  for  supplies,  the  business  of  mining  in  the  vicinity  being  of  a 
date  too  recent  to  establish  a  custom.     Id. 

MISTAKE. 

1.  PowKR  OF  Courts  of  Equity  to  Afford  Relief  from  the  Con- 
sequencis  of  Mutual  Mistakes  of  parties  to  written  instruments 
is  not  strictly  limited  to  mistakes  of  fact,  but  extends  also  to  mistakes 
of  law.  If  nothing  more  than  the  bare  mistake  of  law  alone  be  shown 
as  a  reason  for  relief,  it  will  rarely,  if  ever,  be  granted;  yet  equity  will 
interfere  where  it  further  appears  that  the  defendant,  availing  himself 
of  the  opportunities  afforded  by  the  mistake,  will  take  an  unconscionable 
advantage,  without  consideration,  the  plaintiff  being  blameless,  and  the 
defendant  being  in  no  position  entitling  him  to  equitable  protection. 
Benson  v.  Markoe,  816. 

S.  Only  Very  Clear  and  Convincing  Proofs  will  be  Sufficient  to 
Overcome  Presumption  that  the  written  instruments  which  parties 
have  executed  for  the  purpose  of   evidencing  and  carrying  into  effect 
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their  agreements  are,  in  legal  effect  or  in  terms,  contrary  to  their  inten« 
tion.    Id. 

8.  In  General,  Mistake  of  One  Partt  only  to  Instext3IKNt  does 
NOT  Justify  Reformation  of  It,  so  as  to  subject  the  other  party  to  ob- 
ligations which  he  never  intended  to  assume,  or  to  bind  him  to  do  or  to 
receive  what  he  never  contracted  for  or  contemplated.  But  relief  may 
be  granted  in  such  case  of  mistake,  when  the  parties  can  be  replaced  in 
their  former  position.     Id. 

4.  Money  Paid  through  a  Mistake  of  Fact,  in  Respect  to  Which  Both 
Parties  were  Equally  Bound  to  Inquire,  may  be  recovered  back. 
WoJf^.  Beaird,  665, 

6.  Executor  Who  Pays  a  Claim  in  Full  under  a  Mistake  op  Fact, 
which  mistake  was  to  the  effect  that  the  assets  of  the  estate  were  ample 
to  pay  all  claims  against  it,  when,  in  truth,  there  were  claims  of  which 
he  had  then  no  knowledge,  may  recover  of  him  to  whom  payment  waa 
thus  mauie  the  amount  paid  in  excess  of  the  amount  to  which  he  is  shown 
to  have  been  entitled  on  the  final  settlement  of  the  estate.     Id. 

$.  Degree  of  Proof.  — To  Establish  Mistake,  party  alleging  it  must 
prove  it  clearly  and  satisfactorily,  and  perhaps  beyond  a  reasonable 
doubt;  and  to  charge  that  to  establish  mistake  the  evidence  in  its 
favor  must  be  more  weighty,  convincing,  or  satisfactory  than  the  evi- 
dence of  the  other  party  is  error,  as  a  mere  preponderance  of  evidence 
is  not  snfiScient.     Parker  v.  Hull,  1224. 

See  Equity,  1;  Married  Women,  3;  Mortgages,  7. 

MORTGAGES. 

1.  MoBTOAGE^ — Party  to  Foreclosure  Suit.  — Mortgagob  haying  Sold 
AND  CoNTEYED  hia  entire  interest  in  the  land,  being  a  mere  equity 
of  redemption,  ia  not  a  necessary  party  to  a  suit  brought  to  foreclose 
the  mortgage  lien.  His  assignee  only  need  be  made  a  party  defendant. 
Bmtwell  V.  Steiner,  375. 

8.   FOEECLOSURB    SuiT  —  LIMITATION.  —  PURCHASER    FROM    MOBTOAOOR    IS 

Charged  with  Notice  of  lien  created  by  mortgage  duly  recorded;  and 
a  suit  to  foreclose  the  mortgage  is  not  barred,  as  in  his  favor,  short  of  a 
period  of  ten  years  from  the  commencement  of  his  possession  under  the 
purchase.     Id. 

8.  Decree  not  Affecting  Mortgagee.  —  Mortgages  of  Husband  not 
Made  Party  to  a  bill  filed  by  the  wife  against  her  husband,  setting  up 
a  resulting  trust  in  the  mortgaged  lands,  is  in  no  manner  prejudiced  by 
the  decree  rendered  therein  in  favor  of  the  wife.     Id. 

4.  Purchase  of  Property  by  Mortgagee  at  his  Own  Sale,  when 
Allowed  to  Stand.  —  If  a  mortgagee  buys  personal  property  at  hia 
own  sale,  under  a  power  in  the  mortgage,  and  the  mortgagor  interposes 
no  objection  showing  his  disapproval  of  the  purchase,  and  asking  to  dis- 
affirm the  sale,  a  subsequent  purchaser  from  him  cannot  do  so  in  a  suil 
brought  nine  years  afterwards  to  foreclose  the  mortgage  on  land.     Id. 

t.  Foreclosure  Expenses.  —  Stipulation  in  a  Mortgage,  wherebI 
Mortgagob  Binds  Himself  to  Pay  All  Costs  of  recording  the  mort 
gage,  and  the  costs  and  expenses  attending  the  enforcement  of  the*  col- 
lection of  the  mortgage  debt,  is  binding  on  his  assignee  or  purchasei 
from  him,  and  fastens  a  lien  on  the  land  for  these  reasonable  expenses. 
Id. 
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6b  A  Redemption  by  the  Mortgagor's  Grantee,  of  Property  Sold  upon 
Execution,  based  upon  a  decree  of  foreclosure  for  part  of  the  debt,  di- 
vests the  property  of  a  judgment  lien  for  the  remaining  part  of  the 
mortgage  debt,  although  had  the  judgment  debtor  himself  redeemed,  all 
the  judgments  against  him  which  would  be  liens  upon  the  property  if  it 
had  not  been  sold  upon  execution  would  be  liens  after  redemption. 
Harms  v.  Palmer,  691. 

7.  Revival  of  Mortgage  —  Mistake.  —  New  mortgage  is  renewal  of  old  one 

to  the  extent  of  old  mortgage  debt,  and  takes  precedence  of  a  lien  of 
judgment  obtained  after  the  old  mortgage  was  given  and  before  the  new 
mortgage  was  executed,  where  it  appears  that  the  mortgagee  under  the 
second  mortgage  was  also  the  mortgagee  under  the  first  mortgage;  that 
both  he  and  the  mortgagor  were  ignorant  of  the  existence  of  the  judg- 
ment, and  that  he  would  not  have  advanced  the  money  on  the  second 
mortgage  and  canceled  the  old  one  had  he  known  of  the  judgment  lien. 
Young  v.  Shaner,  701 . 

8.  Delivery  of  Mortgage  cannot  Take  Place  when  the  Mortgagee  has 

No  Knowledge  thereof;  and  if  a  mortgage  is  filed  for  record  without 
his  knowledge,  it  must  be  held  subordinate  to  attachments  subsequently 
levied;  and  an  acceptance  of  the  mortgages  by  the  mortgagees  subse- 
quent to  the  attachment  levy  does  not  relate  back  to  the  original  filing 
so  as  to  make  the  mortgage  lien  attach  as  paramount.  Nat.  St.  Bank  v. 
Morse,  670. 

9.  Judgment  in  Foreclosure,  Dksoription  ov  Land  in.  — Where  the  de- 

scription in  the  mortgage,  judgment  of  foreclosure,  and  sheriff's  deed  is 
of  a  tract  by  metes  and  bounds,  "  excepting,  however,  those  portions  of 
the  above-described  tract  which  are  described  in  those  certain  convey- 
ances executed  by  the  party  of  the  first  part  hereto,  which  are  recorded 
respectively  (giving  the  books  and  pages  of  the  county  records),  to  which 
deeds  and  the  records  thereof  reference  is  hereby  made  for  further  de- 
scription, the  remainder  of  the  tract  which  is  hereby  conveyed  contain- 
ing about  719  acres,"  the  judgment  and  deed  are  not  void.  Crosby  v. 
Dowd,  61  Cal.  557,  contra,  is  here  overruled,  De  Sepulveda  v.  Baug\ 
455. 

10.  Trust  Deed.  —  Moetqagor  or  Grantor  in  Deed  of  Trust  Holds 
Full  Title,  legal  and  equitable,  to  the  land,  subject  to  the  lien  created 
by  the  instrument  for  the  payment  of  the  debt  it  is  given  to  secure. 
Fuller  V.  O'Neal,  59. 

11.  Mortgages.  —  When  Debt  Secured  by  Mortgage  is  Paid  by  One 
under  No  Obligation  to  Pay  It,  He  is  Subrogated  to  the  rights  of 
the  mortgagee  in  the  mortgaged  property,  and  will  hold  the  title  so  ac- 
quired against  subsequent  encumbrances,  although  he  took  no  formal 
transfer  of  the  mortgage,  and  although  he  bad  also  acquired  the  equity 
of  redemption.     Fears  v.  A  Jbea,  78. 

12.  If  Person  Advancing  Money  to  Pay  on  Mortgage,  under  Agree- 
ment with  the  owner  of  the  equity  of  redemption  that  it  should  be  as- 
signed to  him  as  security  for  the  money  advanced,  takes  a  discharge  of 
the  mortgage,  he  is  still  entitled  to  be  subrogated  to  the  rights  of  th» 
mortgagee,  and  have  the  discharge  vacated.     Id. 

18.  Moptoageb  cannot  Acquire  Tax  Title,  and  thereby  Defeat  Mort- 
-'-'40r's  Title,  and  the  same  rule  applies  to  one  who  holds  under  the 
mortgagee.  The  tax  sale  operates  as  payment  of  the  taxes.  Sck  ▼  )Iwen> 
numaon,  690. 
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14.  MoRTQAOKB  OAiTSVt  AoQinBE  Tax  Title,  and  thereby  cut  off  the  mortga- 
gor's equity  of  redemption.     Burckard  v.  Roberts,  148. 

16.  PuECHASE  OF  Land  AT  A  Tax  Sale  by  a  party  for  the  benefit  of  the  mort- 
gagee operates  as  a  payment  of  the  tax  and  a  redemption  of  the  land 
therefrom,  both  as  to  the  mortgagor  of  the  land  against  whom  the  taxes 
were  assessed  while  in  possession,  but  who  was  not  the  real  owner,  also 
as  to  the  actual  owners  in  fee;  and  a  deed  based  on  such  sale  is  therefore 
invalid,  and  no  title  paramount  to  that  of  the  true  owner  can  be  thereby 
acquired.     Id. 

16.  Chattel  Mortgage  is  Transfeb  of  Title  as  Sectjritt,  and  strictly, 
at  law,  must  contain  words  of  conveyance.  But  the  courts  are  so  strongly 
inclined  to  construe  the  agreements  of  parties  to  make  them  effectual, 
that  no  formal  words  of  transfer  are  required  to  make  an  agreement 
operate  aa  a  mortgage.  Although  terms  are  used  which  would  imply 
something  else,  yet  if  it  is  apparent  that  a  mortgage  was  intended,  the 
court  will  so  construe  it.     Merrill  v.  Reasler,  822. 

17.  SnptrLATioN  is  Lease  of  Realtt,  Besertino  to  Lessor  a  lien  for 
the  rent  on  the  goods  and  chattels  of  the  lessee  placed  on  the  demised 
premises,  to  be  enforced  on  the  non-payment  of  the  rent,  in  the  same 
manner  as  in  case  of  a  chattel  mortgage  by  taking  possession  of  the 
property  and  selling  it,  is  in  effect  a  chattel  mortgage,  in  such  sense  as 
to  bring  the  lease  within  the  provisions  of  the  statute  requiring  chattel 
mortgages  to  be  filed.     Id. 

18.  Chattel  Mobtoaoe  is  Void  fob  Uncbktaintt  when  it  is  given  for  cattle 
and  their  increase,  if  it  containB  no  statement  aa  to  their  present  or  past 
ownership,  nor  of  the  place  where  they  are  or  have  been  kept,  although 
the  ynimiLla  are  described  separately,  their  color,  age,  and  name  being 
given.     Warner  v.  Wtiaon,  710. 

19.  In  Chattel  Mortoaqb  It  is  itot  a  Sufficient  Location  of  the  Pbop- 
ERTT  to  say  that  it  is  in  a  county  named.     Id. 

20.  In  Chattel  Mortoaqe,  No  Pbesitmftion  that  Mortqagor  Owns  thb 
Propebtt  or  that  It  Exists  Arises  from  the  execution  of  the  mort- 
gage.   Id. 

51.  Debts  of  the  Mortgaqob  Paid  bt  the  Mortgagee  must  be  Iden- 
tified, either  by  the  petition  itself  or  by  evidence  based  on  proper 
averments,  as  being  the  same  debts  as  those  described  in  the  mort- 
gage; otherwise  no  recovery  can  be  had  against  the  assignee  of  the 
mortgagor  which  would  give  the  mortgagee  a  preference  over  other 
creditors.  The  lien  or  security  continues  so  long  as  the  debt  is  shown 
to  be  the  same  as  that  described  in  the  mortgage.     New  v.  Sailors,  632. 

52.  Implied  Agreement  to  Account  for  Proceeds  of  Sale.  —  It  will 
be  presumed,  until  the  contrary  appears,  that  a  mortgagor  who  is 
permitted  to  retain  possession  of  and  sell  mortgaged  chattels  does 
80  under  an  agreement  to  account  as  the  agent  of  the  mortgagee,  and 
the  proceeds  will  be  regarded  as  applied  to  the  liquidation  of  the 
mortgage  debt,  whether  they  have  been  actually  paid  over  or  not.  If, 
however,  it  appears  that  there  was  an  understanding  that  the  mortgagor 
was  not  to  account,  but  that  he  might  deal  with  the  property  to  all  in- 
tents and  purposes  as  if  it  were  his  own,  an  inference  of  fraud  arises 
which  renders  the  mortgage  void.     Id. 

23.  Chattel  Mortgage  Which  Authorizes  the  Mortgagor  to  sell  the  goods 
and  replace  them  with  others  to  be  paid  for  out  of  the  proceeds  of  such 
sales,  there  beiug  no  agreement  that  the  mortgagor  might  dispose  of  the 
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proceeds  of  sales  of  the  mortgaged  property  for  his  own  use  and  benefit, 
ia  valid,  though  the  attempt  to  extend  the  security  of  the  mortgage  over 
after-acquired  goods  ia  unavailing,  except,  perhaps,  as  a  license  to  seise 
the  goods.  Roundy  v.  Converse,  240. 
Si.  Exemptions.  — Where  Mortgagor  when  Executing  a  Chattel  Moet- 
OAGE  does  not  enumerate  or  reserve  the  exemption  provided  by  section 
2982,  subdivision  8,  of  the  Revised  Statutes  of  Wisconsin,  nor  claim  it 
while  the  property  is  in  the  hands  of  the  mortgagee,  he  loses  all  right, 
after  the  property  is  sold  under  the  mortgage,  to  claim  the  amount  of 
■ach  exemption  in  the  proceeds  of  the  sale.     Id. 

See  Growing  Crops,  3,  4;  HoMEarrEADS,  7. 

MUNICIPAL  CORPORATION. 

1.  Ordinance  Void  in  Part.  —  If  there  are  several  prohibitions  in  an  ordi> 

nance,  some  of  which  are  void  and  others  valid,  if  a  penalty  ia  provided 
applying  to  each  ofifense  separately,  the  ordinance  may  be  enforced  in 
respect  to  offenses  of  which  it  is  valid,  aa  if  the  void  portions  had  been 
omitted.     Poyer  v.  Dea  Plaines,  494. 

2.  Constitutional  Law.  —  It  i3  Clearly  within  Legislativb  Power  of 

State,  so  far  as  any  limitations  resulting  from  the  federal  constitution 
are  concerned,  to  authorize  the  passage  by  city  councils  of  ordinances 
which  prohibit  the  sale  of  certain  commodities,  either  generally  or  be- 
yond specified  limits,  or  within  certain  hours  of  the  day.  Ex  parte  Boyd, 
328. 

I.  Id.  —  Municipal  Ordinance.  —  It  is  Clkably  within  Competency  o» 
General  Assembly,  under  Constitution  op  Alabama,  to  delegate 
to  a  municipal  corporation  the  power  to  establish  public  markets,  and  to 
confine  the  sale  of  commodities,  which,  in  consideration  of  public  health, 
require  police  inspection  and  supervision,  to  such  markets,  even  if  a  re- 
sult of  the  exercise  of  this  power  should  be  the  destruction  of  an  exist- 
ing and  long-established  business.     Id. 

L  Id.  —  Municipal  Ordinances  Regulattng  Sales  op  CoMMODiriEs,  en- 
acted under  legislative  authority,  must  be  consistent  with  general  laws, 
reasonable  in  their  provisions,  and  referable  to  the  performance  of  some 
recognized  governmental  function.     Id. 

S.  Id.  —  Municipal  Ordinance,  Like  Statute,  may  be  Valid  in  some  of 
its  provisions,  and  invalid  as  to  others,  and  a  party  assailing  the  ordi- 
nance because  of  the  latter  must  show  himself  to  be  affected  thereby. 
Id. 

t.  Id.  —  Power  Given  in  City  Charter  to  "Regulate  and  Manage  Mar- 
kets "  authorizes  the  city  council  to  adopt  ordinances  prohibiting  the 
sale  of  commodities  at  stores,  stalls,  and  places  in  the  city  outside  of 
the  market-houses.  While  the  power  "  to  regulate  "  does  not  authorize 
prohibition  in  a  general  sense,  yet  it  confers  authority  to  confine  the 
business  referred  to  to  certain  hours  of  the  day,  to  certain  localities  or 
buildings  in  a  city,  and  to  prescribe  rules  for  its  prosecution  within  those 
hours,  localities,  and  buildings.     Id. 

7.  Municipal  Corporation  Which  is  Authorized  to  Regulate  Any  Given 
Subject,  and  to  require  those  who  do  any  act  to  obtain  a  license  or  per- 
mit therefor,  may  charge  the  person  procuring  it  a  reasonable  fee  to  cover 
the  labor  and  expense  attending  the  issue  of  such  license  or  permit,  al- 
though the  power  to  do  so  is  not  expressly  given  in  the  charter.     This 
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fee  is  not  a  tax,  nor  its  exaction  an  exercise  of  the  taxing  power.  St. 
Paulv.  Dow,  811. 

8.  Id.  —  Amoukt  of  Feb  Chabged  by  Munictpal  Corpoba'hon  foe  "  Build- 

INQ  Permit  "  may  be  graduated  according  to  the  estimated  cost  of  the 
building.     Id. 

9.  A  MtJNiciPAL  Corporation  mat  Prohibit  the  Keepinq  therein  of  Ant 

Tippling -HOUSE,  Dram-shop,  or  Bar-room.  Such  prohibition  does  not 
conflict  with  any  provision  of  the  constitution  of  the  state,  nor  of  the 
United  States.     Ex  parte  Campbell,  418. 

10.  Assessments.  —  Ordinance  is  UNCONSTmrriONAX,  and  lacks  the  essen- 
tial element  of  "due  process  of  law,"  when  it  authorizes  an  assessment 
against  property,  but  makes  no  provision  for  notice,  and  affords  the 
owner  no  opportunity  to  be  heard  concerning  the  correctness  of  the 
assessment.  The  notice  and  hearing  required  by  the  constitution  need 
only  be  adapted,  however,  to  the  nature  of  the  assessment  proposed. 
Qarmn  v.  Daussmann,  637. 

11.  Proceedings  fob  Street  Improvements  Require  Notice  and  Hearino 
to  warrant  the  imposition  of  a  charge  by  "due  process  of  law,"  where 
the  cost  of  such  improvement  is  to  be  apportioned  among  those  bene- 
fited.    Id. 

12.  Validity  of  Ordinance.  —  Although  No  Proyision  is  Made  fob  No- 
tice AND  Hearing  in  proceedings  for  street  improvements  by  either  the 
charter  of  a  city,  or  an  ordinance  enacted  thereunder,  yet  if  under  the 
ordinance  in  question  the  assessment  could  only  be  enforced  by  proceed- 
ings similar  to  those  in  foreclosing  mortgages  where  notice  would  be  re« 
quired  and  an  ample  opportunity  be  afforded  for  inquiring  fully  into  the 
legality  and  amount  of  the  assessment,  such  ordinance  is  valid.     Id. 

J3.  Provision  in  Citt  Charter,  that  Mere  Informalities  in  Making  As- 
sbssment  shall  Constitute  No  Defense,  deprives  the  property  owner 
of  no  substantial  rights,  and  does  not  affect  the  merits  of  the  proceed- 
ings under  which  improvement  was  completed,  but  only  refers  to  tech- 
nical or  formal  objections.     Id. 

14.  Those  Who  Contract  with  Municipal  CoBPOEATioNa  are  boimd  to 
know  the  extent  of  the  powers  of  their  officers.     Sutro  v.  Pettit,  442. 

16.  Doctrine  of  Ultra  Vires  is  Applied  with  Greater  Strictness  to 
municipal  bodies  than  to  private  corporations;  and,  in  general,  a  munici- 
pal corporation  is  not  estopped  from  denying  the  validity  of  a  contract 
made  by  its  officers,  when  there  has  been  no  authority  for  making  ench 
a  contract.     Netobery  v.  Fox,  830. 

-16.  Executed  Contract  —  Defense  of  Ultra  Vires.  —  Contract  fob 
Grading  Street,  made  by  the  officers  of  a  municipal  corporation  in  the 
first  instance,  the  duty  to  make  the  improvement  not  having  been  first 
imposed  upon  the  adjacent  proprietors,  as  required  by  the  charter  of  the 
municipality,  is  unauthorized;  and  the  other  contracting  party,  not  hav- 
ing been  misled  as  to  any  fact,  ia  not  entitled  to  recover  after  perform- 
ance on  hia  part.     Id. 

17.  When,  Acting  within  its  General  Powers,  a  city  makes  a  contract 
for  the  grading  of  a  street,  in  which  it  is  provided  that  the  contractors, 
in  consideration  of  doing  the  work,  are  to  receive  and  appropriate  to 
their  own  use  all  the  stone  in  that  part  of  the  street,  and  in  pursuance 
of  the  contract  they  proceed  to  take  out  and  dispose  of  the  stone,  they 
are  the  agents  of  the  city  in  the  premises,  and  the  city  is  responsible  for 
their  acts.    Rich  v.  MinneapoUa,  861. 
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18,    PORFEITURB  OF  PRIVILEGE  TO  CONSTRUCT  StRBET-RAILWAY  —  SuCH  PrIVI- 

LEGE  A  License  —  Renewal  Necessary. — If  privilege  of  occupying 
ntreet  and  building  railway  is  conferred  by  municipality  for  a  liniited 
time,  when  that  time  expires  the  privilege  no  longer  exists.  Such  con- 
sent is  a  mere  license,  and  until  it  is  availed  of,  no  contractual  obliga- 
tion or  relation  arises  which  requires  a  judicial  declaration  of  forfeiture. 
After  the  time  limit  expires,  renewal  of  the  privilege  is  necessary  to 
permit  the  company  to  occupy  the  streets  and  build  its  road.  Atcfdson 
S.  R.  Co.  V.  Nave,  800. 

i9.  Municipal  Corporation  is  Liable  for  Injuries  Sustained  by  Reason 
OF  its  Neglect  to  keep  its  streets  in  proper  and  safe  condition,  whera 
it  has  by  its  charter  the  power  to  lay  out,  improve,  light,  and  keep  its 
streets  in  order.     Clark  v.  Richmond,  28L 

iOl  Municipal  Corporation  is  Liable  for  Permitting  Excavation  to 
Remain  Unfenced,  or  without  proper  guards,  in  such  close  proximity  to 
the  highway  that  one  rightfully  using  it  may,  without  any  fault  on  his 
part,  but  as  the  result  of  an  unintentional  deviation  or  an  accidental 
misstep,  sustain  injury  by  falling  into  such  excavation.  But  it  is  not 
liable  where,  in  order  to  reach  the  place  of  danger,  the  party  injured 
must  become  an  intruder  or  trespasser  upon  the  premises  of  another.  Id. 

n.  Municipal  Corporation  is  not  Liable  for  Leaving  Place  Alluring  to 
Children  exposed  without  barriers,  when  such  place  can  only  be  reached 
by  leaving  the  highway  and  trespassing  upon  the  premises  of  another. 
Its  duty  does  not  extend  to  the  protection  of  children  against  every  sud* 
den  freak  that  may  possess  them.    Id. 

See  Bonds,  2,  3;  Fraud;  Nuisances,  3;  Railroads. 

MURDER. 
See  Criminal  Law. 

NAVIGABLE  RIVERS. 
See  Boundaries. 

NEGLIGENCE. 

fc  NlouosNOB,  WHEN  NOT  A  QUESTION  OF  Fact.  —  Where  there  ia  no  con- 
flict of  testimony,  the  court  must  necessarily  decide  the  legal  effect 
of  the  testimony  in  the  record.  In  doing  this,  there  is  no  departure 
from  the  long-settled  rule  that  the  evidence  will  not  be  weighed  by  this 
court.    Indianapolis  etc.  R'y  Co.  v.  Watson,  578. 

%  Contributory  Negligence,  Question  of.  Properly  Submitted  to  the 
jury  under  the  circumstances  of  the  particular  case.  A  labama  O.  S.  R.  R. 
Co.  V.  Arnold,  354. 

%,  Question  of  Contributory  Negligence  — Whether  for  Jury  or  Court. 
—  If  the  testimony  relating  to  such  negligence  is  conflicting,  or  not  being 
conflicting  if  the  inferences  to  be  drawn  therefrom  are  doubtful  or  un- 
certain, the  question  of  negligence  is  for  the  jury.  Bat  if  the  evidence  is 
undisputed,  and  the  inferences  therefrom  plain  and  certain,  the  question 
ia  one  of  law  for  the  court.     Se^eld  v.  Chicago  etc.  R.  R.  Co.,  168. 

4L  OwKBE  of  Premises  Who  Directly  or  by  Implication  Induces  Per- 
sons to  Enter  on  and  pass  over  them,  thereby  assumes  an  obligation 
that  they  are  in  safe  condition,  and  suitable  for  such  use,  and  for  a 
breach  of  this  obligation  he  ia  liable  in  damages  to  a  person  injured 
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thereby.  Where,  therefore,  the  direct  and  usual  path  to  a  railroad 
depot  ts  over  a  switch  on  which  freight-cars  frequently  stand,  with  an 
opening  habitually  left  between  them  so  as  to  leave  the  path  unob- 
gtructed,  and  this  path  is  constantly  used  by  persons  getting  on  and  off 
at  the  depot,  without  such  use  being  at  any  time  discountenanced  by 
the  company  or  its  officials  to  whom  it  is  known,  it  will  be  assumed  that 
the  company  invites  persons  having  business  at  the  depot  to  use  that 
path  between  the  cars  in  going  there,  and  it  is  not  negligence  per  se  for 
thetn  to  do  so;  and  if  a  person  in  passing  between  the  cars  is  injured  by 
the  cars  being  suddenly  and  without  warning  run  together,  the  com- 
pany is  liable  in  damages  for  the  injury.  NicJiola  v.  Washington  <fc  0. 
R.  R.  Co.,  257. 

6.  One  Who  Sets  out  a  Fikk  upon  hi3  Own  Land  is  Liable  for  an 
injury  done  by  its  communication  to  the  property  of  another,  only 
where  he  is  negligent  in  setting  out  the  fire,  or  in  not  preventing  it 
from  spreading  outside  his  own  land;  nor  is  negligence  to  be  imputed 
to  him  because  he  did  not  anticipate  a  little  whirlwind  which  arose  sud- 
denly,  and  carried  the  fire  beyond  his  control.     Sweeney  v.  MerriU,  734. 

6.  Lr  One  is  Guilty  of  Negligence  in  Settino  out  Fibb,  or  in  his 
Attempted  Control  of  It,  it  is  immaterial  whether  he  was  diligent 
or  negligent  in  attempting  to  save  the  destroyed  property  by  back- 
firing, if  in  any  event  such  property  would  have  been  destroyed.     Id. 

See  Banks  and  Banking,  6,  7;  Common  Carriers;  Corporations,  2; 
Damages;  Hiohwats;  Master  and  Servant;  M(tnicipal  Corpora* 
TiONS,  19,  21;  Railroads;  Telegraphs. 

NEGOTIABLE  INSTRUMENTS. 

1.  Bills   and   Notes  —  Consideration.  —  It  is  Sufficient  ComplianoI 

WITH  Alabama  Statute,  Code  of  1886,  section  141,  requiring  one  who 
sells  a  fertilizer  to  tag  each  package  sold,  if  the  seller,  at  the  request  of 
the  buyer,  delivers  tags  for  each  package  to  the  latter  on  his  promise  to 
attach  them;  and  a  note  the  consideration  of  which  was  a  commercial 
fertilizer  so  sold  is  valid.     Steiner  v.  Ray,  332. 

2.  Warrant  on  State  Treasury  Payable  to  A  B,  or  Order,  is  trans- 

ferable BO  far  as  to  authorize  the  holder  to  demand  payment,  and  to 
maintain  in  his  own  name  an  action  thereon.    Nat.  Bank  v.  Uerold,  476. 

S.  Assignment  and  Delivery  of  Warrant  on  State  Treasury  is,  in 
equity,  an  assignment  of  the  debt  and  an  authority  to  the  assignee  to 
receive  the  money.     Id. 

4.  State  Treasurer  must  Pay  Warrant  Regularly  Drawn   on  Him, 
without  stopping  to  inquire  whether  the  persons  on  acooont  of  whose 
claims  the  warrant  was  drawn  have  been  paid  or  not.     Id. 
See  Bonds,  1,  2. 

NEW  TIOAL. 

1.  Appellate  Court  will  not  Interfere  to  Grant  New  Trial  when 
there  was  evidence  to  sustain  the  verdict,  unless  there  was  manifest 
prejudice  on  the  part  of  the  jury.     Qui/ etc.  Ry  Co.  v.  Benson,  74. 

t.  New  Trial  will  not  be  Granted  on  Ground  of  Surprise,  arising  from 
the  testimony  of  a  witness  being  difi'erent  from  what  counsel  anticipated 
it  would  be,  it  not  being  shown  that  the  witness  intentionally  deceived  or 
misled  counsel.     Nor  will  a  new  trial  be  granted  to  enable  one  to  obtain 
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eridence  which  ordiiuury  diligence  could  have  procured  on  the  trial.  It 
desired,  and  especially  if  such  evidence  is  merely  cumulative.    Fear*  Tiu. 

NOTICE. 
See  Bona  Fide  Pttrchaskbs. 

NUISANCES. 

1.  Ck>ifPLAiin'  AGAINST  PuBLio  NuiSANO£,  to  form  basis  of  action,  must  allege- 
a  special  damage  peculiar  to  the  plaintiff,  and  resulting  from  an  injury 
of  a  different  character  from  that  suffered  by  the  rest  of  the  public;  nor 
must  the  damages  alleged  rest  entirely  in  contemplation.  Clark  v.. 
Chicago  and  N.  W.  R'y  Co.,  187. 

S.  Sevebal  Pebsons  mat  Ukite  as  Plaxntiffs,  although  they  are  th» 
owners  of  different  but  adjacent  lots  and  buildings,  to  restrain  the 
building  of  a  street-railroad  not  authorized  by  the  city,  where  such> 
threatened  injury  or  nuisance  is  common  to  all,  and  the  injury  would  ba 
special  and  peculiar  to  the  plaintiffs,  independent  of  and  different  from, 
the  general  injury  to  the  public.    Atchison  S.  R.  Co.  v.  Nave,  800. 

5.  Municipal  Corporation  may  not  Declare  That  to  be  a  Nuisancb 

Which  in  Fact  is  not,  though  it  is  by  law  empowered  to  declare  what 
shall  be  a  nuisance.     Des  Plaines  v.  Poyer,  524. 
4.  Question  whether  a  Thing   is  a  Nuisance   must  be  Settled  as  a 
Question  op  Pact,  and  not  op  Law.    Id. 

6.  Public  Picnics  and  Dances  are  not  in  their  Natube  Nuisanoes;:, 

and  an  ordinance  declaring  them  to  be  nuisances  is  void.     Id. 

OFFICE  AND  OFFICERS. 
Presumption  that  Oppicer  has  Done  his  Duty  applies  in  favor  of  a  war- 
rant issued  on  the  state  treasury,  and  if  the  warrant  was  improperly 
issued,  that  fact  must  be  shown  in  order  to  overcome  such  presumptieiL, 
Nat.  Bank  v.  Herold,  476. 

See  Bonds,  1;  Municipal  Corporations,  14-16. 

PARTNERSHIP. 

1.  Bight  to  Acp  as  Partner  is  Extinguished  by  renouncing  the  partner* 

ship  and  opposing  it.  A  party  who  so  repudiates  his  contract  of  part- 
nership has  no  interest  or  right  to  share  in  a  judgment  obtained  by  the- 
other  partner,  especially  where  he  actively  assists  the  party  against 
whom  the  recovery  was  had  in  opposing  the  claim.  MiUer  v.  Chambers, 
676. 

2.  Conveyance  op  Land  to  Persons  Who  are  at  the  Time  Partners,  and- 

Describino  Them  in  the  Deed  as  Composing  the  Firm  of  A  &  Co.,^ 
does  not  make  the  land  partnership  property,  nor  afford  any  indicatioi^ 
that  it  was  purchased  with  partnership  funds  or  for  partnership  pur- 
poses. Alkire  v.  Kahle,  540. 
8.  To  Make  Land  Partnership  Property,  it  must  have  been  purchased  witbi 
partnership  funds  for  partnership  purposes,  or  at  least  there  must  have- 
been  one  of  such  elements  present.  A  court  is  not  justified  in  finding 
that  real  property,  which  was  conveyed  to  two  partners,  became  partner- 
ship property  when  it  does  not  appear  to  have  been  used  in  the  business 
of  the  partnership,  or  to  have  been  paid  for  out  of  its  funds,  although 
Am.  St.  Rkp..  Vol.  V.— 62 
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the  partners,  in  testifying  about  such  property,  designate  it  as  partner- 
ship  assets.     Id. 

<4.  AoENCT.  —  When  Authoritt  as  Agent  is  Confeeeed  upon  Pabtnkh- 
SHIP,  Each  Fabtneb  may  Execute,  and  the  act  of  one  is  the  act  of  th« 
firm,  and  in  strict  pursuance  of  the  power.     DecHdn  v.  Undervoood,  827. 

-6.  Id.  —  Wheke  Power  to  Execute  Contract  is  Given  to  Firm,  Prin- 
cipal IS  Bound,  although  the  member  of  the  firm  who  signs  the  princi- 
pal's name  adds  his  own  individual  name,  instead  of  the  name  of  the 
firm,  as  agent.  And  if  the  agent  simply  fixed  to  the  instrument  the 
jume  of  his  principal  alone,  the  latter  would  be  effectually  bound.    Id. 

PERPETUITIES. 

See  Wills. 

PLEADING  AND  PRACTICE. 

il.  JUBISSIonOK  —  Equttt.  —  It  matters  not  under  the  code  of  Indiana 
what  the  form  of  the  action,  if  the  facta  stated  sustain  the  theory  on 
which  the  complaint  proceeds,  the  plaintiff  is  entitled  to  the  relief  he 
seeks  even  if  eqtiitable  relief  be  demanded.     Blair  v.  Smith,  593. 

IL  Plaintiff  cannot  Split  up  Single  Cause  of  Action  into  two  or  more 
suits,  and  if  he  does  so,  and  recovers  part  of  his  demand,  this  is  a  waiver 
of  and  bar  to  the  residue  of  his  claim.     lAddell  v.  Chidester,  387. 

%  Pleading  should  State  Facts,  and  the  averments  of  legal  conclusions, 
drawn  from  the  facts  stated,  are  in  no  way  necessary  to  the  full  presen- 
tation of  the  right  claimed,  and  are  properly  stricken  out  on  motion. 
Morrison  v.  Insurance  Co.,  63. 

4.  All  Reasonable  Intendments  will  be  Indulged  in  Favor  of 
Pleading  Excepted  to,  when  the  exceptions,  though  special  in  form, 
are  but  an  amplification  of  the  general  demurrer,  and  fail  to  point  out 
specific  defects.     Stone  v.  Day,  17. 

'S.  It  IS  not  Error  to  Ovebbule  Exception  to  Petition  based  on 
the  ground  that  the  exhibits  filed  therewith  contradict  the  allegations, 
where,  although  the  petition  refers  to  exhibits  as  having  been  made  parts 
thereof,  it  appears  from  an  inspection  of  the  transcript  that  no  such  ex- 
hibits are  contained  in  the  record.     Bynum  v.  Preston,  49. 

4.  Insertion  of  Weong  Name  in  Answer  is  Immaterial  Ebror,  where, 
taking  the  answer  altogether,  it  is  perfectly  apparent  that  the  insertion 
of  such  name  was  a  clerical  error,  and  the  name  intended  is  obvious. 
Fears  v.  Albea,  78. 

7,  Right  to  Object  to  Ruling  of  Couet  on  Demuereb  is  Waived  by 
amending  the  declaration  and  going  to  trial  on  the  merits.  Darracott  v. 
Chesapeake  etc.  B.  R.  Co.,  266. 

i.  Appeal.  —  Rulings  and  Judgment  of  Trial  Court  are  Peesuhxd  Coe- 
bect",  in  the  absence  of  positive  error  appearing  in  the  abstract.  DowO' 
giac  M.  Co.  v.  Oibaon,  697. 

f.  Dismissal  aiter  New  Trial  Granted. — After  trial  of  action,  and 
verdict  for  plaintiff  set  aside  on  motion  of  the  defendant,  and  a  new 
trial  granted,  the  plaintiff  has  the  same  right  to  dismiss  or  discon- 
^tinue  as  if  no  trial  had  ever  been  had.  And  after  such  dismissal  or  dia- 
continuance,  he  may  bring  another  action  for  the  same  cause  of  action, 
and  is  not  estopped  frwn  alleging  other  or  different  facts  from  those 
.Alleged  in  the  first  action.     Phelps  v.  Winona  etc  R.  R.  Co.,  867. 
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10.  EnrEonvB  Pabt  of  Puu  of  Anothkb  Action  Pending  is,  that  the 
action  is  still  pending,  and  this  mnst  be  aflSrmatively  proved.    Id. 

11.  On  Appeal,  Finding  of  Facts  will  not  be  Distitrbed  if  there  is  any 
evidence  which,  fairly  considered,  will  support  it;  such  finding,  made  by 
the  court  in  action  tried  before  it,  has  the  force  and  effect  of  a  verdict  of 
the  jury.     Swayne  v.  Waldo,  712. 

12.  FiNDiNO  OF  Jury  will  not  be  Reviewed  if  there  is  any  evidence  to 
support  it.     Reiley  v.  Hayes,  737. 

13.  Appeal.  —  Supreme  Court  will  not  Interfere  with  Finding  upon 
ground  that  evidence  does  not  support  action  of  trial  court  in  permitting 
sheriflF  to  amend  return.     Jeffries  v.  Rvdloff,  653. 

14.  Error  must  Affirmatively  Appear  of  Record.  The  supreme  court 
cannot  presume  error  or  pass  upon  question  not  so  appearing  of  record. 
Id. 

16.  Verdict  will  not  be  Disturbed  where  the  record  shows  that  the  ques- 
tions in  issue  were  fairly  presented  upon  the  trial,  that  substantial  justice 
has  been  done,  and  it  also  appears  that  the  instructions  of  the  court  and 
the  general  verdict  are  characterized  by  an  absence  of  passion  and  preju- 
dice, unless  there  are  such  grave  and  material  errors  as  absolutely  com- 
pel a  reversal.     AtcMson  etc.  R.  R.  Co.  v.  Sadler,  729. 

16.  Variance  between  Allegation  and  Proof  is  not  Material  unless 
it  misleads  the  adverse  party  to  his  prejudice.    Deakin  v.  Underwood,  827. 

17.  Argument  oxttsidb  of  Record,  about  matters  wholly  foreign  to  the  case 
on  trial,  and  without  any  support  in  evidence,  and  calculated  to  operate 
prejudicially  to  defendant  upon  the  minds  of  the  jury,  if  allowed  by  the 
court  under  objection,  is  error  sufficient  to  reverse  the  judgment.  TiU 
lery  v.  State,  882. 

18.  Pleader  Who  Refers  to  a  Statute  when  None  Exists,  or  when  the 
statute  referred  to  does  not  entitle  him  to  any  relief  on  the  facts  stated, 
may  nevertheless  recover,  if  the  facts  as  alleged  and  established  are  suffi- 
cient to  entitle  him  to  recover  at  common  law.  In  such  cases  the  refer- 
ence to  the  statute  may  be  regarded  as  surplusage.  Chicago  <t  A.  R.  R. 
Co.  V.  Dillon,  559. 

19.  Manner  of  Conducting  Oral  Argument  before  a  Jury  is  so  much 
within  the  discretion  of  the  trial  court  that  the  appellate  court  will  not 
review  its  action  unless  manifest  injustice  has  been  done.  Chicago  etc. 
R.  R.  Co.  V.  Pillshury,  483. 

£0.  Instruction  must  be  Tas:en  as  an  Entirety,  and  in  connection  with  the 
others  of  the  series  referring  to  the  same  subject  and  immediately  con- 
nected with  it;  and  if,  when  so  taken  together,  such  instructions  ex- 
press the  law,  they  afford  no  just  ground  of  complaint,  even  though  an 
isolated  and  detached  clause  is,  in  itself,  an  inaccurate  or  incomplete 
statement  of  the  law.     Indianapolis  etc.  R'y  Co.  v.  Watson,  578. 

81.  Although  Instruction  is  not  Entirely  Plain  or  Unambiguous,  yet  if 
the  rule  of  law  attempted  to  be  stated  is  made  clear  by  the  instruction 
immediately  following,  there  is  no  ground  for  reversal.  Sweeney  v.  Mer- 
rill, 734. 

82.  Erroneous  Charge.  —  Where  Correct  Rule  is  Briefly  Stated  in  the 
beginning  of  a  charge,  but  is  afterwards  overruled  and  changed,  and  an 
incorrect  rule  substituted  and  impressed  upon  the  jury,  so  as  to  probably 
influence  it,  the  whole  charge  is  error.     Parker  v.  Hull,  224. 

23.  Instructions  Afford  No  Ground  of  Complaint,  where,  taking  them  all 
together,  they  so  fairly  present  the  question  involved  that  the  jury  could 
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not  be  misled,  although  some  of  the  instmctions  may  by  themsehres  be 
subject  to  criticism.     Atchison  etc.  R.  R.  Co.  v.  Sadler,  729. 

24.  Instructions  mttst  Always  be  Constbtted  in  the  Light  op  thb  Issttss 
on  trial,  and  the  evidence  offered  in  their  support.  Chicago  etc.  R.  R.  Co, 
V.  Dillon,  559. 

25.  Evidence.  —  Where  General  Objection  only  is  Raised  to  Introduc- 
tion OF  Record  Copt  o»  Deed  conveying  land,  which  copy  would  have 
been  admissible  under  certain  circumstances,  such  objection  is  not  avail- 
able for  the  purposes  of  error.     Smith  v.  Leighton,  778. 

M.  If  Testimony  Establishes  Truth  of  Material  Averments  in  Plea, 
on  which  the  plaintiff  took  issue,  without  objection,  the  defendant  is  en- 
titled to  a  verdict,  whether  the  plea  was  sufficient  or  not.  Alabama  O. 
8.  R.  R.  Co.  V.  Arnold,  354. 

27.  Erroneous  Exclusion  of  Evidencb  from  Jury  is  not  Ground 
FOB  Reversal  of  the  judgment,  where  it  manifestly  appears  from  the 
whole  case  that  the  evidence,  if  admitted,  could  not  have  influenced  the 
verdict.     Alsup  v.  Jordan,  53. 

28.  Exclusion  of  Testimony,  Admission  of  Which  could  not  hate  Af- 
fected Result,  is  not  ground  for  reversal  of  a  decree.  Rarer  Iron  Co. 
V.  Trout,  285. 

29.  Admission  of  Inadmissiblb  Declaration,  which  does  not  effect  any  sub- 
stantial right  of  defendant,  is  not  ground  for  reversal.  Oahhosh  O.  L.  Co. 
V,  Oermania  F.  I.  Co.,  233. 

80.  Evidence. — Testimony  Improperly  Admitted  in  Proof  of  Pact  la 
Harmless  Error,  if  the  same  fact  was  proved  by  other  evidence  which 
was  competent  and  uncontradicted.     Burnett  v.  Vincent,  98. 

31.  Order  Made  at  the  Instance  or  to  Promotk  the  Interest  of  appel- 
lant will  not  be  reviewed  on  an  appeal  taken  by  him.  Estate  o/Rado- 
vich,  466. 

32.  To  Deny  Continuance,  on  Motion  to  Dissolve  Injunction  Restratn- 
INO  Sale,  is  Error,  where  the  motion  for  such  continuance  is  made 
by  the  complainant  to  enable  him  to  complete  his  proofs,  and  is  sup- 
ported by  an  affidavit  to  the  effect  that  he  has  additional  and  material 
evidence  to  take  in  the  case,  which  will  show  that  the  notice  of  sale  is 
defective,  and  which,  up  to  this  time,  he  has  been  unable  to  take,  al- 
though he  has  used  due  diligence  in  perfecting  his  proofs.  Vaught  v. 
Rider,  305. 

See  Attachment  and  Garnishment;  Attorneys  at  Law;  Banksuftot 
AND  Insolvency,  3;  Ejectment;  Marbiagb  and  Dtvobob,  3;  Stat- 
ittbs;  Tender;  Trespass. 

PLEDGE. 

1.  Lien  of  Plbdobb  is  Extinouished  by  a  Valid  Tender  to  him  of  the 

amount  due  and  his  refusal  to  accept  it.     Loughborough  v.  McNevin,  436. 

2.  Pledgee  is  Guilty  of  Conversion  if  He  Declines  to  Accept  a  Valid 

Tender  of  the  amount  due  him,  and  thereafter  refuses  a  demand  made 

on  him  to  surrender  the  pledged  property  to  the  person  entitled  thereto. 

This  conversion,  being  wrongful,  extinguishes  the  pledgee's  lien.     Id. 
8.  Tender  of  Amount  Due  Pledgee  is  not  Vitiated  by  a  demand  made  at 

the  same  time  for  the  surrender  of  the  pledged  property.     Id. 
4.  Tender  of  Amount  Due  Pledgee  may,  under  the  Civil  Code  of  California, 

be  made  after  the  debt  becomes  due,  although  demand  for  the  payment 
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of  the  debt  has  been  before  made  and  refused,  if  accompanied  with  an 
offer  to  pay  the  interest  which  has  accrued.     Id. 
ft.  Refusal  to  Deliver  Pledged  Stock  to  the  Pledgor's  Assignee  is  hot 
Justified  by  its  Attachment  under  a  writ  against  such  pledgor,  sub- 
sequent to  such  assignment.     Id. 

6.  Pledgee  is  Answerable  for  Depreciation  in  Value  of  Pledged  Prop- 

erty after  he  has  refused  to  accept  a  valid  tender  of  the  debt,  and  a  de- 
mand for  the  possession  of  the  property;  and  this  is  equally  true  whether 
an  action  is  brought  against  him  as  for  a  conversion,  or  a  bill  is  filed 
against  him  to  redeem  from  the  pledge.     Id. 

7.  Trover  is  the  Usual  Action  to  Enforce  a  Redemption  of  a  Plsdok. 

Id. 

8.  Intervention.  —  Assignee  Pendente  Lite  from  One  of  the  Defend- 

ants of  the  latter's  interest  in  pledged  stocks,  and  of  his  claim  for  dam- 
ages for  their  conversion,  —  the  suit  being  to  foreclose  the  pledgee's 
lien,  —  may  be  allowed  to  intervene  for  the  purpose  of  asserting  euch 
interest  and  claim  for  his  own  benefit.    Id. 

PROCESS. 

1.  Where  Servioe  of  Process  is  Procured   by   Fraud,   That   Fact 

HAT  BE  Shown,  and  the  court  will  refuse  to  exercise  its  jurisdiction, 
and  turn  the  plaintiff  out  of  court.  The  law  will  not  lend  its  sanction 
or  support  to  an  act,  otherwise  lawful,  which  is  accomplished  by  unlaw- 
ful means.  The  facts  disclosing  the  fraud  may  be  set  up  by  answer. 
Chubbuck  V.  Cleveland,  864. 

2.  Appearance  by  Answer,  Which  Sihply  Protests  against  the  ex- 

ercise  of  jurisdiction,  and  claims  no  other  right,  is  not  such  an  appear- 
ance as  waives  the  objection.  Id. 
8.  Signature  to  Summons  in  Civil  Action  need  not  be  in  Handwritinq 
of  the  plaintiff  or  his  attorney.  Any  signature,  whether  written,  printed, 
or  lithographed,  which  the  party  issuing  the  summons  may  adopt  as  his 
own,  will  be  sufficient.    Herrick  v.  Morrill,  841. 

Bee  Contempt;  Judgments;  Jubisdiotion. 

PUBLIC  POLICY. 
See  Contracts,  9,  10. 

RAILROADS. 

1.   OONSTKUOnON. —  CONTBACT  BETWEEN  Two  RAILROAD  COMPANIES,  whereby 

one  stipulates  that  the  other  shall  have  "the  perpetual  and  free  use  of 
the  right  of  way, "  within  a  dist«ince  specified,  where  the  track  of  one 
company  crosses  the  other,  confers  the  use  of  the  right  of  way  free  from 
pecuniary  compensation,  and  not  merely  uninterrupted  use.     Id. 

Q.3CROS8ING. — Alabama  statute  (Rev.  Code,  1867,  sees.  1417-1439),  au- 
thorizing and  regulating  indorsement  of  railroad  bonds  by  the  state, 
and  securing  to  the  state  its  priority  of  lien,  makes  a  reservation  of 
the  right  of  way  for  crossing  and  union  purposes:  Id.,  sec.  1435;  and 
this  provision  is  an  implied  stipulation  in  every  mortgageexecuted  under 
the  law,  and  is  as  binding  on  all  parties  concerned  as  if  it  had  been 
specially  incorporated  in  the  contract.     Id. 

8-  Provision  of  Alabama  Rev.  Code,  Sec.  1435,  that  Railroad  Companies 
"may  construct  tlieir  roads  so  as  to  cross  each  other,  if  necessary," 
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does  not  limit  the  right  of  crossing  to  an  intersection  at  right  angles. 
It  would  be  a  strict  and  unreasonable  constroction  to  hold  that  no  dis< 
cretion  should  be  allowed  in  regulating  such  an  arrangement,  since  the 
power  to  do  an  act  meaxis  the  power  to  do  it  in  a  mode  that  is  just,  rea- 
sonable, and  satisfactory,  taking  into  consideration  the  peculiar  circum- 
stances of  each  case.  Alabama  O.  S.  R.  R.  Co.  v.  South  and  N.  R.  R, 
Co.,  401. 

4.  Graut  of  Franchise  to  by  Ccty  as  Agent  of  State.  —  A  railroad 
company  wels  authorized  under  its  original  charter,  granted  by  the 
legislature,  to  construct  its  road  across  or  through  any  street  or  high- 
way, subject  to  the  limitation  that  the  public  use  of  such  street  or 
highway  should  not  be  unnecessarily  impaired.  Au  amendment  to 
tlliB  charter  authorized  any  incorporated  city  or  village  within  the 
state,  and  situated  upon  the  line  of  the  company's  road,  to  grant  to 
the  company  any  rights,  privileges,  or  franchises  having  reference  to  the 
ooastruction  and  management  of  its  road,  and  the  conduct  of  its  busi- 
ness, within  the  limits  of  such  city.  Under  the  authority  thus  conferred 
in  the  charter  of  the  company,  a  grant  to  it  by  a  city,  in  the  form  of  an 
ordinance,  of  the  right  to  construct  a  track  with  necessary  sidings  and 
torn-outs  through  a  business  street  in  said  city,  in  such  manner  as  the 
company  might  deem  necessary  for  its  business  purposes,  is  an  irrevoca- 
ble franchise,  protected  from  impairment  by  both  federal  and  state  con- 
stitutions, and  subject  to  the  limitation  only  that  the  use  of  the  street 
by  the  public  should  not  be  unnecessarily  or  materially  impaired.  Mo- 
bUe  V.  Railroad,  342. 

f,  PBivii.EaE  Granted  to  a  Bailroas  Company  to  Lay  its  Track 
THROUQH  Business  Street  of  City,  with  the  necessary  sidings  a»d 
tom-outs,  these  to  be  laid  in  such  manner  as  the  company  might  deem 
expedient  and  necessary  for  its  business,  is  none  the  less  a  franchise,  in 
the  proper  sense  of  that  term,  because  it  was  granted,  not  directly  by 
legislative  enactment,  but  by  the  city  authorities,  under  the  sanction  of 
the  company's  charter,  itself  granted  by  the  legislature.  For  this  pur- 
pose the  city  is  regarded  as  a  political  agent  for  the  state,  and  an  act 
done  by  the  state  through  its  duly  authorized  agent  is  an  act  done  by 
the  state  itself.    Id. 

$k  Right  Granted  to  Railroad  Coimcpany  to  Lay  its  Track  through 
City  Street  Necessarily  Implies  the  right  to  use  such  track  in  the 
mode  ordinarily  adopted  by  railroad  companies,  subject  to  reasonable 
regulation  under  the  police  power  of  the  proper  authorities.  The  right 
to  lay  side-tracks  and  turn-outs  in  like  manner  implies  the  right  to  use 
them,  and  this  includes  their  use  for  the  transportation  of  goods  to  and 
from  adjoining  stores  and  warehouses.    Id. 

7.  City  Ordinance  having  for  its  Obvioxts  Purpose  the  destruction 

of  an  irrevocable  franchise  belonging  to  a  railroad  company,  no  question 
of  police  power,  abatement  of  nuisance,  or  regulation  of  an  admitted 
right  being  involved  in  the  case,  is  void.    Id. 

8.  RAU.R0AD  Company  is  Answerable  for  Acts  of  its  Servants  in  the 

course  of  their  employment,  whether  abusing  or  rightfully  pursuing  the 
powers  conferred  on  them,  and  whether  acting  within  or  in  direct  viola- 
tion of  their  instructions.    Lake  Shore  etc.  R.  R.  Co.  v.  Brown,  511. 

9.  Notice  of  the   Approach  of  Railway  Trains  should  be  Given  by 

those  in  charge  of  them,  at  all  points  of  known  or  apprehended  danger. 
Chicago  <i  A.  R.  R.v.  Dillon,  559. 
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10.  In  Action  to  Recover  for  Injuries  Sustained  from  Negligence  of 
Servants  of  Railroad  in  not  Giving  Warning  of  the  Approach 
of  a  Train  to  a  public  crossing,  it  is  not  necessary  to  show  that  the 
avenue  there  crossed  was  a  public  highway,  within  the  meaning  of  the 
statute  requiring  bells  to  be  rung  or  whistles  blown  when  approaching 
such  highways,  for,  independent  of  such  statute,  it  is  the  duty  of  per- 
Bons  having  charge  of  trains  to  give  notice  of  their  approach  at  all  points. 
of  known  or  reasonably  apprehended  danger.     Id. 

11.  Negligence. — If  the  View  of  a  Traveler  on  the  Highway  Ap- 
proaching A  Railroad  Crossing  is  so  obstructed  that  he  cannot 
see  an  approaching  train  in  time  to  stop  his  team  before  colliding  with  it,. 
if  he  knows  that  a  train  is  due  at  such  crossing,  at  or  about  such  time, 
and  if  he  is  unable  to  hear  the  approaching  train  when  his  team  la  in 
motion,  whether  by  reason  of  the  force  and  direction  of  the  wind  or  of 
noises  in  the  vicinity,  whether  made  by  his  own  wagon  or  by  other 
causes,  ordinary  care  requires  him  to  stop  his  team  while  he  may  do  so^ 
and  listen  for  the  train.     Se^eld  v.  Chicago  etc.  R.  R.  Co.,  168. 

12.  Where  Animal  is  Wrongfully  on  Track  of  Railroad  CompanTp. 
without  the  fault  of  the  company,  those  in  charge  of  its  trains  owe  no 
duty  to  look  ahead  and  ascertain  if  the  animal  be  there,  and  are  only 
bound  to  exercise  care  in  respect  to  it  from  the  time  they  discover  its 
peril.  This  rule  is  equally  applicable  in  the  case  of  an  animal  wrongfully 
upon  a  highway  at  a  raiboad  crossing.  Palmer  v.  Northern  P.  R.  R.  Co., 
839. 

18.  Opinion  of  Witness. — Witness  who  states  that  he  was  at  a  railroad 
crossing  at  the  time  of  an  accident,  and  that  he  did  not  hear  any  bell  or 
whistle,  may  be  asked  whether,  in  his  opinion,  he  would  have  heard  the 
bell  had  it  been  rung,  or  the  whistle  had  it  been  blown.  Chicago  <b  A. 
R.  R.  Co.  V.  Dillon,  559. 

14.  Although,  in  Absence  of  Statutory  Requirement,  It  may  not  b« 
Duty  of  railroad  company  to  erect  a  ticket-office  and  depot  at  a  station 
on  its  road,  yet,  having  done  so,  and  thereby  invited  persons  having 
business  with  it  to  enter  for  its  transaction,  the  law  requires  that  th* 
building  shall  be  adapted  to  the  purpose,  and  that  the  approaches  thereto 
shall  not  be  unsafe.  But  the  duty  of  the  company  to  maintain  a  light 
at  its  depot  in  the  night-time  is  limited  to  the  arrival  and  departure  of 
trains,  and  for  a  sufficient  time  before  and  after  to  enable  persons  to 
enter  cars  or  alight  therefrom,  without  undue  haste,  so  as  to  secure 
safety.     Alabama  O.  8.  R.  R.  Co.  v.  Arnold,  354. 

16.  Railboad  Company  is  to  be  Regarded  as  Free  from  Blame,  when, 
in  the  administration  of  its  a£fairs,  it  conforms  to  the  rules  generally 
in  use  by  other  prudently  conducted  companies,  unless  it  violates  or 
disregards  some  positive  requirement  of  the  law,  auid  thereby  inflicta 
an  injury.     Id. 

16.  Negligence  —  Burden  of  Proof.  —  In  Action  against  Railway  Com- 
pany TO  Recover  Damages  for  Property  Destroyed  by  Fire,  caused 
by  sparks  emitted  from  the  company's  engine,  which  ignited  the  dry  grass 
on  the  right  of  way,  the  fire  thence  spreading  to  the  property  destroyed,, 
the  burden  of  proof  is  on  the  railway  company  to  show  that  there  was- 
no  negligence  on  its  part  in  causing  the  fire.  But  this  demand  of  the- 
law  as  to  burden  of  proof  is  satisfied  when  the  company  shows  that  it 
was  using  on  the  engine,  at  the  time  of  the  fire,  the  best  mechanical  ap- 
pliances to  secure  safety  from  fire,  that  they  were  in  good  repair,  and 
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were  operated  by  a  Bkillful  engineer  in  a  careful  manner.  OvJfetc  ff^ 
Co.  V.  Benson,  74. 

17>  Id.  —  Although  Railway  Company  may  Absolve  Itsklt  from  Lla- 
BILITY  on  account  of  the  presumed  negligence  arising  from  the  mere  fact 
that  fire  caught  from  sparks  emitted  from  its  engine,  by  showing  that  ita 
engine  and  spark-arrester  were  the  best  in  use,  yet,  if  the  fire  caught  on 
its  own  right  of  way  in  dry  grass  which  it  allowed  to  accumulate,  it  ia 
a  question  of  fact  for  the  jury  to  determine  whether  the  failure  to  re- 
move the  inflammable  matter  was  negligence.     Id. 

fl8.  Railroad  Company  cannot  Evade  its  Legal  Liability  for  Injurdm 
Caused  by  Negligent  Operation  of  its  road  by  voluntarily  conveying 
and  surrendering  indefinitely  to  mortgage  trustees  of  its  own  selection 
its  road  and  franchises,  where  there  is  no  statutory  provision  authoriz* 
ing  or  regulating  the  transfer  and  surrender.  Naglee  v.  Alexandria  etc 
R'y  Co.,  308. 

'SeeCoMUOH  Cabbubs;  CoirrBAOTs,  7,  8;  Covenants,  1;  Eminent  Domain; 
iNjxmonoNs,  1-3;  Master  and  Servant;  Municipal  Corpobations,  1& 

RAPE. 
See  Criminal  Law,  47-61. 

RECEIVERS. 

1.  PftAonoB.  — Receiver  of  Insolvent  Corporation  has  Right  to  Rxoon- 
yzNB  AGAINST  One  Who  INTERVENES  in  a  proceeding  to  which  he  is  » 
party,  and  it  is  proper  to  allow  him  to  set  up  all  the  rights  of  the  cor- 
poration growing  out  of  a  continued  course  of  dealing  with  the  inter- 
venor  under  one  general  agreement.  And  the  fact  that  other  suits  were 
pending  in  another  tribunal  involving  the  subject  of  dispute,  and  to 
which  the  receiver  was  a  party,  when  pleaded  in  abatement  of  the  plea 
in  reconvention,  is  not  an  answer  to  it.  ConUnenial  Nat.  Bank  v.  Weems, 
85. 

S.  Assets  or  Estate  of  Decedent  may  be  Called  in  from  Hands  of  Per- 
sonal Representative  and  placed  in  the  bands  of  a  receiver  by  a  court 
of  equity,  especially  in  a  creditor's  suit.    Davia  v.  Chajnnan,  251. 

REGISTRATION. 

fiiBOISTBATION.  —  OBJECT    OF    RECORDING    DeED    IS    TO    GlVE    NoTICE    TO 

Creditors  and  subsequent  purchasers  from  the  grantor  of  the  grantee's 
title,  and,  except  as  to  the  matter  of  notice,  an  unrecorded  title  is  m 
Kood  as  if  recorded.     Evana  v.  Tempkton,  17. 

See  Bona  Fide  Purchasers,  4. 

REPLEVIN. 

1.  BxPLKvm  BT  Mobtgaoee.  —  Levy  of  EIxecution  on  Pboperty  Subject 
TO  Chattel  Mobtoagb  gives  officer  no  greater  rights  therein  than  mort- 
gagor himself  bad;  and  the  mortgagee,  upon  default  of  payment  of  the 
debt,  is  entitled  to  possession  of  the  property,  and  upon  demand  for 
sach  possession  on  the  officer,  may  bring  his  action  to  recover  the  same. 
BatJdne  v.  Oreer,  751. 

^  It  is  No  Defense  in  Action  by  Mortgagee  against  Officer,  to  re- 
oover  mortgaged  property  held  under  levy  of  execution,  to  show  tb»t| 
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at  the  time  demand  was  made  on  the  officer  for  possession,  there  was  a 
prior  outstanding  mortgage  held  by  another  person  against  the  same 
property.  Id. 
8.  Replevin  may  be  Maintained  against  Sheritf  who  holds  property  by 
virtue  of  a  writ  in  another  action  of  replevin  then  pending  and  unde- 
termined, and  also  against  the  plaintiff  in  such  suit,  where  the  plaintiff 
in  the  latter  suit  is  not  a  party  to  the  first.     Reiley  v.  Hayes,  737. 

SALES. 

1.  Rnowlbdgb  that  Waeranty  was  False  need  not  be  Shown.  — U 
an  article  is  warranted  to  be  of  a  certain  character,  and  this  is  shown 
to  be  false,  the  party  injured  may  recover  damages  for  breach  of  war- 
ranty without  showing  that  party  making  the  warranty  knew  it  to  be 
falae.     Swayne  v.  Wildo,  712. 

S.  Rescission  op  Contract.  —  Where  Partial  Performance  consists  in 
the  payment  by  defendant  of  an  indebtedness  on  goods  delivered  to  him 
as  a  consideration  for  the  transfer  to  plaintiff  of  certain  lands,  the  latter 
cannot  rescind,  if  he  does  not  offer  to  repay  defendant  the  money  so  paid 
out  by  him,  but  must  keep  the  land,  and  is  entitled  to  recover  l^e  differ* 
ence  between  the  contract  price  and  what  it  is  worth.     Id. 

8.  Although  Contract  op  Sale  is  in  Writing,  Parol  Evidencb  op  Fraud 
AND  Misrepresentations  is  Admissible  to  Defeat  Reoovert  when 
pleaded  as  a  counterclaim  to  action  on  note  given  for  the  purchase  price. 
The  fact  that  the  fraud  and  misrepresentations  were  made  before  the 
contract  and  note  were  executed  does  not  prevent  showing  that  they 
were  inducements  to  the  purchase,  and  that  the  vendee  thereby  sus- 
tained loss  and  damage.     Douxigiac  M.  Co.  v.  Cfibaon,  697. 

4.  Question   of   Vendee's   Waiver  or  Right  to  Depend  on  Ground 

OP  Fraud  is  Properly  Submitted  to  the  Jury,  where  vendee  had 
knowledge  of  the  fraud  prior  to  execution  of  written  contract  of  sale, 
and  thereafter  executes  note  for  purchase  price,  if  there  is  some  evi- 
dence tending  to  rebut  the  presumption  that  the  note  was  a  settlement 
of  the  claim  for  damages  arising  from  the  fraud.     Id. 

0.  Vendor's  Fraud  is  Ground  of  Recovery  in  Counterclaim  to  action 

for  purchase  price  of  goods  sold,  although  there  is  an  absence  of  proof  of 

warranty.    Id. 

See  Contracts,  14-16. 

SET-OFF. 
See  Counterclaim. 

SHERIFFS. 
See  ATtAOBoaxn  and  Garnishment;  EIXEOunoirs;  Rxplktik. 

SLANDER. 

1.  Dkfsndant  in  Action  por  Slander  may  not  Show  in  MinoATioir 

circumstances  not  known  to  him  when  he  spoke  the  words  complained  ot 
Barldy  v.  Copeland,  413. 

5.  Evidence  of  the   Wealth    of  Defendant  is  Admissible  in  Action 

AGAINST  Him  for  Slander,  to  show  the  extent  of  the  injury  suffered 
from  his  defamatory  words,  and  when  punitive  damages  are  allowed,  to 
graduate  the  punishment.     Id. 
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8.  EvTOENCB  OF  Other  Cetme.  —  In  Action  foe  Slandeeino  plaintiff  by 
charging  him  with  stealing  the  cattle  of  P.,  a  witness  may  be  per- 
mitted to  detail  a  conversation  between  him  and  plaintiff,  in  which  the 
latter  made  an  effort  to  induce  the  former  to  steal  the  cattle  of  D.,  if 
the  witness  states  that  there  was  a  general  understanding  between  him 
and  plaintiff,  under  which  he  was  to  steal  cattle  and  drive  them  to  plain- 
tiff to  bo  butchered  for  their  joint  benefit.     Id. 

SPECIFIC  PERFORMANCK 

1.  Specific  Perfoemancb  of  Pakol  Execxjtoey  Conteact  fob  AssiONMEirr 
OF  Patent  Rioht  may  be  enforced;  a  parol  assignment  is  valid,  and  ia 
not  forbidden  by  section  4898  of  the  Revised  Statutes  of  the  United 
States,  which  provides  that  patents  "shall  be  assignable  in  law  by  an 
instrument  in  writing."     Searle  v.  Hill,  688. 

I.  Fbaud  in  Obtainino  a  Contract  will  Defeat  the  Right  to  Compel  a 
Spbcifio  Peefoemance  theeeof,  although  the  fraud  was  not  produc- 
tive of  injury  to  the  defendant.  It  is  sufficient  that  it  would  result  in 
an  injury  to  third  persons,  as  where  one  by  fraudulent  representationa 
procured  a  contract  for  the  sale  of  lands  to  him,  which  contract,  but  for 
such  representations,  would  have  been  given  to  another.  Kelly  v.  Cent. 
Pac.  B.  R.  Co.,  470. 

B.  Fbattd  will  Defeat  a  Suit  fob  Specifio  Peefoemance  of  contract  to 
convey  lands,  though  such  fraud  was  not  productive  of  damage  to  the 
vendor  or  to  third  persons,  if  by  the  fraud  the  vendor  was  deceived  and 
caused  to  enter  into  a  contract  to  which  his  assent  could  not  have  been 
otherwise  obtained.     Id. 

A.  Specifio  Peefoemance  will  not  be  Deceeed  unless  the  Conteact  is 
Feee  feom  Eveet  Imputation  of  Feaud  oe  Deceit.  The  contract 
of  the  party  seeking  specific  performance  must  be  free  from  all  blame. 
Id. 

STATUTES. 

Pbovisions  of  Public  Statute  undee  Which  Paety  Rests  his  Right  to 
recover  need  not  be  pleaded,  unless  the  statute  gives  a  cumulative 
remedy,  in  which  event  the  pleader  should  show  which  remedy  he  in* 
tenda  to  assert.     Chicago  and  Alton  R.  R.  Co.  v.  Dillon.  559. 

STATUTE  OF  FRAUDS. 

L  EsTOPPto. — Notwithstanding  Requieements  of  Statute  of  Frauds, 
declaring  void  certain  contracts  for  the  sale  of  land  unless  evidenced  by 
writing,  and  subscribed  by  the  party  to  be  charged,  yet  an  equitable 
interest  may  be  acquired  in  lands,  without  any  written  transfer  of  title, 
by  conduct  or  declarations  of  the  owner  which  would  create  an  estoppel 
in  pais  on  his  part;  and  this  rule  applies  as  well  to  corporations  as  to 
natural  persons.  Alabama  O.  S.  R.  R.  Co.  v.  South  <fc  N.  R.  R.  Co., 
401. 

S.  Veebal  DiEEcnoN  as  Follows:  "You  give  all  the  goods  to  H.  and 
R.  that  they  want,  and  charge  directly  to  them,  and  every  first  of  the 
month  you  bring  in  the  bill,  and  I  will  pay  it,"  uncontrolled  and  un- 
qualified by  other  circumstances,  imports  on  its  face  an  original,  and 
not  a  collateral,  promise,  implying  that  the  credit  was  to  be  given  ex- 
clusively to  the  promisor,  although  the  goods  were  to  be  delivered  to  H. 
and  R.,  and  is  not  therefore  within  the  statute  of  frauds.  MoMtim  r. 
FogeBxrg,  814. 
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S.  Ybbbal  Contract  for  Purchasb  of  Land,  never  Reduced  to  Wri*- 
INO,  nor  accompanied  by  a  payment  of  any  part  of  the  pnrchase- 
money,  is  void  under  the  statute  of  frauds,  and  confers  no  rights  preju- 
dicial to  either  party  to  an  ejectment  suit  for  the  land.  Williama  t. 
Oa>8on,  369. 

See  Agency,  1,  2. 

STATUTE  OP  LIMITATIONS. 

1.  After  an  Assignment  for  the  Benefit  of  CREDrroRa,  it  is  competent 

for  the  assignor  to  make  a  new  promise  in  writing  to  pay,  which  will 
have  the  efiFect  to  revive  the  debt,  thus  removing  the  bar  of  the  statute 
and  binding  the  assignee,  and  the  other  creditors  have  no  ground  to  com- 
plain.    Hellman  v.  Kiene,  693. 

2.  Under   Texas   Revised   Statutes,   Article  3222,  TniB  Limitkd  Foa 

Commencement  of  Certain  Actions  does  not  Begin  to  Run  against 
married  women  until  the  removal  of  the  disability  of  coverture;  and 
a  married  woman  should  not  bo  denied  the  benefit  of  this  provision,  be- 
cause the  courts  recognize  her  right  to  maintain  actions  for  the  protec- 
tion of  exempt  property,  when  necessary,  to  enable  her  to  protect  her- 
self against  the  acts  of  her  husband  and  others.  AUwp  v.  Jordan,  53. 
See  Adverse"  Possession;  Easements,  1,  2. 

SUBROGATION. 
Sobkogation. — Third  Party  is  Entitled  to  be  Subrogated  to  Bights 
OF  Creditor,  where,  having  an  interest  in  the  debt,  he  pays  it  in  pur- 
suance of  an  agreement  between  himself  and  the  debtor,  although  the 
debt  was  not  at  the  time  due.     Feara  v.  Atbea,  78. 

SURETYSHIP. 
Personal  Decree  against  Surety  on  Bond  of  Purchaser  at  Judioiai» 
Sale  is  Void,  where  it  is  rendered  upon  a  rule  against  him  and  his 
surety,  upon  the  latter's  failure  to  pay.     Anthony  v.  Kaaey,  277. 
See  Attorneys  at  Law;  Guardian  and  Ward,  2,  3. 

TAXATION. 

L  Proper  Certificate  of  Sale  is  Essential  to  Complete  Sale  of  Land 
FOR  Taxes,  and  such  certificate  must  be  executed  at  the  time  of  the 
sale,  or  within  such  time  thereafter  as  may  be  reasonably  necessary  for 
the  purpose;  and  one  not  executed  until  years  after  the  sale  is  of  no 
effect.     Oilfillan  v.  Chatterton,  810. 

2.  Tax  Lien  is  not  Destroyed  nor  Taxes  Invaudated  by  the  method  in 
which  the  owner's  name  is  entered  on  the  tax  duplicate,  especially  where 
such  error  or  inaccuracy  is  slight.    Eads  v.  Bether/ord,  611. 

8.  Equity  will  not  Relieve  against  an  Assessment  of  Property  for 
THE  Purposes  op  Taxation,  on  the  ground  that  such  assessment  is  too 
high,  when  the  excess,  if  any  exists,  resulted  from  an  honest  error  of 
judgment  on  the  part  of  the  assessor.  In  such  cases  the  party  aggrieved 
must  resort  to  the  remedy  provided  by  statute.  If  he  omits  to  do  so  at 
the  proper  time  and  place,  his  remedy  is  lost.  BiUtentUh  v.  St^  Louis  B. 
Co.,  645. 

4.  Equity  will  Reueve  against  an  Assessment  Fraudulent  in  FACt 
OR  IN  Law.    Id. 
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6.  Is  AssMSiNa  FOE  Purposes  of  Taxatiok  a  Bridob  Which  Ettxitds 

Across  a  River  Constitutinq  the  Boundary  between  Two  States, 
each  state  may  assess  and  tax  so  much  of  such  bridge  as  does  not  stand 
beyond  the  "thread,"  or  "middle  of  the  main  channel,"  of  such  river. 
Id. 

4.  State  cannot  Levy  a  Tax  on  Foreign  Corporations  doing  Business 

therein,  if  it3  constitution  prohibits  it  from  levying  a  like  tax  on  its 
inhabitants.     San  Francisco  v.  Liverpool  etc.  Ins.  Co.,  425. 

7.  The  Imposition  of  a  Tax  Forbidden  by  the  Constitution  cannot  bb 

Supported  as  an  Exercise  of  the  Police  Power  of  the  State.     Id, 

8.  What  is  a  Tax.  —  If  a  statute  requires  every  agent  of  a  foreign  insurance 

company  doing  business  in  this  state  to  pay  into  the  treasury  of  the 
county  a  sum  equal  to  one  per  centum  of  the  amount  of  all  premiums 
paid  or  agreed  to  be  paid  to  such  agent  for  insurance  effected  by  him 
within  such  county,  the  money  when  paid  to  constitute  a  fund  to  be 
known  as  the  firemen's  relief  fund  of  such  county,  such  exaction  is  a 
tax,  and,  as  such,  is  forbidden  by  section  12  of  article  11  of  the  consti- 
tation  of  California,  declaring  that  the  legislature  shall  have  no  power 
to  impose  taxes  upon  counties,  cities,  towns,  or  other  municipal  corpora- 
tions, or  upon  the  inhabitants  or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes.    Id. 

See  Co-t£nancy;  MoBTOAOEa,  13^  14. 
TELEaBAPHS. 

1.   LlABILITT  OF  TlLEOBAFH  COMPANY  FOR  NeOLIOENOK  —  AOENOT.  —  UNDIS- 

OLOSBD  Principal  hat  Sub  in  his  own  name  on  contract  made  by 
agent,  and  is  entitled  to  all  its  advantages  and  benefits.  The  fact  that 
a  telegraph  company  only  contracted  with  the  agent  in  sending  a  tele- 
gram, and  had  no  knowledge  that  the  plaintiff  was  in  fact  principal,  is 
immaterial,  except  that  it  might  set  up  as  a  defense  any  matters  which 
occurred  prior  to  disclosure  of  the  principal  which  would  constitute  a 
defense  in  a  suit  by  the  agent.     Harknesax.  W.  U.  Tel.  Co.,  672. 

5.  Keoligence  in  DBLiVEBiNa  Tklegbam.  — Burden  of  Proof  is  upon  tele- 

graph company  to  explain  delay  in  not  delivering  message  until  three 
days  after  its  agent  receives  same;  and  where  no  excuse  is  offered  for 
the  delay,  the  court  ia  justified  in  finding  that  the  company  was  negli< 
gent.    Id. 

S.  While  Telegraph  Company  may  Restrict  its  Liabilttt,  It  cannot 
Contract  against  its  own  negligence  in  failing  to  transmit  and  deliver 
messages,  nor  limit  a  recovery  for  damages  thereby  sustained.     Id. 

4.  Telegraph  Company  may  not  Limit  its  Liability  so  as  to  relieve  itself 
against  its  own  gross  negligence  by  making  a  provision  in  its  contrstct 
with  the  sender  of  a  message  that  it  will  not  be  liable  for  unrepeated 
messages  happening  by  negligence  of  its  servants  beyond  the  amount  re- 
ceived for  sending  the  same,  and  this  rule  does  not  make  the  company 
an  insurer.     Western  U.  Tel.  Co.  v.  Crall,  795. 

A.  Mistake  in  Sending  Telegram  —  Burden  of  Proof.  — Where  no  testi- 
mony is  introduced  by  the  defendant  company,  the  mere  production  of 
the  message  containing  the  mistajces  is  sufficient  to  establish  gross  care- 
lessness by  the  company,  and  would  throw  upon  it  the  burden  of  prool 
to  excuse  or  explain  its  mistakes.    Id. 
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TENDER 
fuu.  or  TuTDSs  la  Sufficient  thouoh  ths  Mokxt  U  not  Bbouobt  ikto 
COVRT.     Loughborough  v.  McNevin,  435. 
See  Pledge. 

TIME. 
See  Contracts,  5;  Vendor  and  VKNsn.  2. 

TRESPASS. 

Eqititt — Pleading.  — In  Action  of  Trespass  to  Trt  Tttlb,  it  DKnnn>> 

ANT  HAS  EQcnTiES  which  entitle  him  to  require  the  plaintiff  to  pay  hi* 
debt  before  recovering  the  property,  he  should  set  them  up  in  Mb  an« 
Bwer;  and  he  is  not  entitled  to  such  affirmative  relief  nnder  the  pleA  of 
not  guilty.    FuUer  v.  O'Neal,  59. 

See  Injttnotions,  2. 

TROVER. 

See  Plsdob,  7. 

TRUSTS  AND  TRUSTEES. 

1.  Salb  or  Land  by  Agent  of  Trustee  Passes  No  Title  to  Pukohassb 

when  there  is  nothing  on  the  face  of  the  trust  deed  authorizing  the  trus* 
itee  to  appoint  an  agent  to  make  the  sale  for  him.     FuUer  v.  O'Neal,  59. 

2.  Office  of  Trustee  is  One  of  Personal  Confidence,  and  cannot  be 

delegated,  unless  authority  so  to  do  is  expressly  granted  in  the  instru- 
ment from  which  he  derives  his  powers.  A  trustee  empowered  to  sell 
on  non-payment  of  the  debt  to  secure  which  the  trust  is  created  can  no 
more  absent  himself  while  the  sale  is  going  on  than  he  can  make  it  at  a 
time  or  place  or  for  a  character  of  consideration  different  from  that 
authorized  in  the  deed  of  trust.     Id. 

t.  One  Who  Receives  Monet  of  Another  in  Fiduciary  Capacity,  and 
EIxPENDS  It  in  payment  of  his  own  debts,  does  not  thereby  create 
a  lien  upon  his  entire  estate  for  its  repayment,  but  the  trust  estate  must 
be  clearly  traced  into  specific  property,  in  order  that  the  cestui  que  trust 
may  claim  either  the  property  itself  or  a  lien  upon  it.  Continental  Nat. 
Bank  v.  Weems,  85. 

4.  When  Trustee  Mingles  Trust  Money  with  his  Own,  and  ArrsK- 
WARDS  Pays  out  to  others,  he  is  presumed  to  pay  out  hi*  owb  money, 
ao  long  as  be  retains  suJ&cient  to  cover  the  trust  fund.     Id. 
See  Banks  and  Banking.  1.  2. 

USURY. 

Loan  of  Money  to  Debtor  to  Pay  Usurious  Debt  with  ia  not  affected 

with  the  illegality  in  the  usurious  loan,  where  the  security  for  that  loan 
is  satisfied  and  extinguished,  and  that  for  the  new  loan  is  given  upon  a 
new  consideration,  and  is  a  wholly  different  and  distinct  obligation, 
even  though  the  lender  knows  that  the  original  loan  was  usurious  and  ia 
aware  of  the  borrower's  object  in  obtaining  the  new  loan.  Vaught  v. 
Eider,  305. 
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vendor  and  vender 

1.  GoNTRAcrr  ro&  the  Sale  of  Land  must  6iia>  Both  Pabths  or  it  omi 

bind  neither.     Atlee  v.  Bartholomew,  103. 

2.  Time  is  not  of  the  Essence  of  a  Contract  fob  the  Sale  ov  Land 

when  such  contract  is  simply  an  agreement  to  convey  upon  the  payment 
of  a  certain  amount  at  a  specified  time;  and  a  conveyance  of  the  title 
may  be  decreed  upon  the  tender  of  the  price  and  interest  within  a  rea- 
sonable time.  Where  time  is  not  stated  as  of  the  essence,  courts  are 
reluctant  to  enforce  forfeitures.  Sar^ford  v.  Weeks,  748. 
^  It  IS  Incumbent  upon  Obliqob  in  Contract  for  Sale  of  Land,  who 
Geeks  to  avoid  performance  under  a  provision  in  the  contract  authoris- 
ing him  to  declare  it  void  "if  the  title  cannot  be  made  good,"  to  prove 
affirmatively  that  fact.  If  the  defect  alleged  is  a  sale  of  the  land  for 
taxes,  it  is  incumbent  upon  him  to  prove  that  the  period  for  redemp* 
tion  has  expired.      Dealdn  v.  Underwood,  827. 

4.  Pacts  Insufficient  to  Stop  Vendees  of  Land  from  CLAiMiNa  Tiru 

THERETO.  —  The  vendees  of  land  executed  notes  for  the  purchase* 
money,  but  neither  in  the  deed  to  them  nor  in  the  notes  was  a  lien 
reserved  for  their  payment.  A  small  part  only  of  the  purchase-money 
was  paid,  and  the  vendees  afterwards  left  the  land,  and  the  vendor 
resumed  possession.  After  the  purchase-money  notes  were  barred  by 
limitation,  the  vendor  brought  suit  against  the  vendees,  alleging  their 
abandonment  of  the  land,  and  praying  a  cancellation  of  the  deed  as  a 
oload  upon  his  title.  Held,  that  the  defendants  were  not  estopped  by 
these  facts  from  setting  up  their  legal  title  to  the  land  in  controversy. 
Bynum  v.  Preston,  49. 
43e«  Adtkbsb  Possession;  Agenot;  Bona  Fn>s  Pubohasbbs;  Gbowino 
Cbops,  2;  Mbohanics'  Liens,  2;  Statdtb  at  Fbavds,  3. 

WATERS. 
See  Boundaries;  RAaBmnroa. 

WAYS. 
See  HoMESiEADS,  6,  6. 

WILLS. 
1.  Papib  mat  be  Refebbed  to  and  Made  Part  ot  a  Well,  if  such  paper 
is  then  in  existence,  and  is  so  referred  to  in  the  will  that  it  is  capable  of 
being  identified  from  inspection,  or  by  the  aid  of  parol  or  other  evidence. 
In  re  Shillaber,  433. 

5.  Papeb  Refebbed  to  in  a  Will,  but  not  in  Existence  until  after  thb 

Will  is  Executed,  may  not  be  admitted  to  probate  as  a  part  thereof. 
Hence,  if  a  will  bequeaths  property  to  the  executor  to  be  disposed  of  as 
directed  in  a  letter  to  him  from  the  testator  of  the  same  date,  and  such 
letter  is  written  and  signed  after  the  will  is  executed,  though  on  the 
same  day,  it  cannot  be  admitted  to  probate  as  a  part  thereof.     Id. 

t.  Will  cannot  be  Denied  Probate  because  It  Refers  to  Another 
Papee  as  a  part  thereof,  which  cannot  be  admitted  to  probate,  nor  be- 
cause bequests  therein  are  void  for  uncertainty.     Id. 

■4.  Will  or  SIarried  Woman  is  not  Revoked  bt  heb  Subsequent  Mar- 
riage, where  the  statute  secures  to  her  the  absolute  right  to  dispose  of 
her  property  during  coverture;  and  there  being  no  other  issue  than  tha 
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ehildren  of  a  former  marriage,  her  estate  is  given  by  said  will  to  them- 
Whether  such  marriage  would  revoke  a  former  will  in  favor  of  a  stranger 
was  undetermined.     Ward's  Will,  174. 

ft.  Election  to  Take  under  Will.  —  The  Kansas  statute  in  relation  to  pro- 
bating wills,  and  the  election  of  the  widow  to  take  thereunder,  specifically 
points  out  the  course  to  be  pursued  when  she  has  not  consented  in  writ- 
ing to  the  will,  and  a  substantial  compliance  therewith  is  necessary  to 
make  such  election  binding.    James  v.  Dunstan,  741. 

0.  Law  of  Place  where  Land  Lies,  in  Cask  of  a  Devise,  or  Law 
OF  Testator's  Domicile  at  Time  of  his  Decease,  in  Case  of  a  Be- 
quest, Governs  respectively  the  validity  of  such  devise  or  bequest. 
This  includes  not  only  the  form  and  mode  of  execution  of  the  will,  but 
also  the  construction  and  interpretation  of  the  will  and  the  power  and 
authority  of  the  testator  to  make  disposition  of  his  estate.  Ford  v. 
Fcrrd,  117. 

7.  Schedules  Referred  to  in  Will  and  Attached  thereto  should  be 
construed  with  the  will  as  one  instrument,  together  constitnting  the  will 
of  the  testator.    Id. 

ft.  Doctrine  of  Equitable  Conversion  cannot  be  Extended  to  Lands  of 
the  testator  situate  in  another  state,  when  they  are  nowhere  mentioned 
or  referred  to  in  the  will,  and  it  does  not  by  implication  disclose  an  in- 
tent to  convert  them.     Id. 

f.  Doctrine  of  Equitable  Conversion  by  Will  does  not  Operate  as  to 
Lands  which,  although  described  in  a  will,  are  directed  to  be  converted 
into  other  lands  in  the  same  city,  and  a  mere  discretionary  authority  is 
given  to  convert,  unless  perhaps  an  actual  conversion  should  in  fact 
occur.     Id. 

10.  Doctrine  of  Equitable  Conversion  bt  Will  is  Applicable  to  Per- 
sonal Estate  directed  to  be  converted  "as  soon  as  practicable  "  after 
testator's  death  into  lands  in  another  state,  or  "for  improving  prop- 
erties "  thereia,  since  the  discretion  as  to  time  does  not  render  the  doc- 
trine inoperative.    Id. 

11.  Doctrine  of  Equitable  Conversion  by  Will  is  Applicable  where 
Land  is  directed  to  be  converted  "  at  schedule  prices  "  into  property  in 
another  state,  there  being  no  negative  words  indicating  an  intent  on  the 
testator's  part  not  to  have  such  lands  sold  at  a  less  price.     Id. 

12.  Such  Doctrine  is  not  Operative  where  Land  is  directed  to  be  con- 
verted into  real  estate  in  another  state,  where  such  conversion  is  de- 
pendent npon  two  such  uncertain  events  as  the  termination  of  a  life 
estate  in  such  land,  and  the  sale  even  then  at  a  price  specified  in  the  will. 
Id. 

13.  Term  "  Homestead  "  Manifestly  Means,  when  used  in  a  testator's 
will,  the  house  and  all  the  grounds  in  which  he  lived,  and  is  not  restricted 
to  the  one  fourth  of  an  acre  mentioned  in  the  statute.     Id. 

14.  Construction  of  Will  — Trust  Estate  —  Executor.  —  Where  there 
are  directions  in  a  will  regarding  the  conversion,  holding,  and  managing  of 
an  estate  for  the  beneficial  interest  of  several  persons  living,  and  to  be  bom, 
as  indicated,  and  the  executor  is  alone  named  in  the  will,  such  executor 
takes  a  legal  title  to  the  whole  estate  in  trust  for  the  purpose  mentioned. 
The  several  directions  in  the  will  are  addressed  to  him  and  his  succes- 
sors in  office,  whether  by  ancillary  administration  or  otherwise.  He  and 
they  are  to  execute  the  will  so  far  as  the  law  will  permit;  and,  subject  to 
•uch  segregations  as  the  construction  of  the  will  demands,  are  to  hold  and 
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manage  the  corpus  of  the  estate  until  the  residnnm  by  the  terms  of  th» 
will  finally  passes  out  of  their  hands;  nor  may  he  or  they  pervert  or 
alienate  the  estate  in  contravention  of  the  trust.  Id. 
16.  RssroiruH  of  Estate.  —  Where  a  will  provides  that  a  certain  definite  por> 
tion  of  the  net  annual  income  of  an  estate  shall  be  paid  to  certain  bene- 
ficiaries, among  whom  was  the  widow,  and  she  relinquishes  her  rights  ta 
her  portion  of  such  income,  the  shEire  of  the  others  is  not  thereby  in- 
creased; and  the  question  whether  the  accumulation  of  such  undisposed 
of  share  into  the  residuum  of  the  estate  would  or  would  not  be  valid,  was 
not  determined,  since  such  income  would  arise  from  lands  in  another 
state.     Id, 

16.  Estate,  when  Segeeqated.  —  Where,  from  time  to  time,  under  the  pro- 
visions of  a  will,  portions  of  the  corpus  of  the  estate  were  to  vest  in  fee  in 
the  son,  from  the  moment  he  becomes  the  owner  of  such  fee  that  portion 
becomes  segregated  from  the  estate  and  relieved  from  every  provision  of 
the  will,  especially  from  that  part  of  it  relating  to  the  paying  out  to 
beneficiaries  of  the  net  annual  income  of  the  estate;  and  so  much  of  the 
estate  as  the  widow  elects  to  take  in  lieu  of  the  provision  made  her  in 
the  will  becomes  segregated  in  like  manner.     Id. 

17.  Id.  —  Where  a  bequest  is  made  of  a  specific  sum  of  money,  to  take  effect 
upon  the  happening  of  a  certain  contingency,  —  as  the  death  of  the  testa- 
tor's son  before  a  certain  age,  leaving  heirs,  —  if  such  event  happens,  such 
sam  should  be  at  once  regarded  as  segregated  from  the  estate,  and  held 
in  trust  for  said  heirs  until  such  time  as  they  can  take  absolutely  under 
said  will,  notwithstanding  the  will  in  other  parts  directs  the  payment  of 
all  the  net  annual  income  of  the  estate  to  certain  beneficiaries  named 
therein.     Id. 

18.  Construction  op  Will — Trust — Vested  Interest,  —  Where  a  will 
directed  the  conversion  of  most  of  the  testator's  lands,  situate  in  different 
states,  into  lands  in  Kansas  City,  and  also  directed  the  conversion  of  the 
"homestead,"  in  case  the  widow  should  not  desire  to  reside  thereon,  into 
land  in  said  city,  the  executor,  as  trustee,  takes  a  future  vested  estate  in 
the  "  homestead,"  and  as  to  the  other  property  he  takes  a  present  vested 
estate.    Id. 

10.  Id.  —  Where  the  Testator's  Son,  when  he  reached  forty  years  of  age, 
was  to  have  what  was  remaining  of  the  whole  estate  after  the  payment  of 
certain  bequests,  and  the  determination  of  the  widow's  interest  therein, 
or  in  case  he  became  the  sole  surviving  legatee,  and  should  die  before  he 
became  vested  with  said  estate,  then  the  same  was  to  be  given  to  Hamil- 
ton College,  which  latter  was  also,  upon  the  happening  of  other  uncertain 
events,  to  come  into  the  remainder  of  the  estate,  —  in  such  case,  neither 
of  said  parties  take  anything  more  than  a  contingent  interest  therein, 
under  the  Wisconsin  statutes.     Id. 

80.  PEEPETumES  —  Suspension  of  Power  of  Alienation.  —  An  attempt  in 
a  will  to  create  a  future  estate  in  land,  whereby  tliu  same  is  liable  to  be 
tied  up  from  thirty  to  forty-eight  years  after  the  testator's  death,  consti- 
tutes, under  the  Wisconsin  statute,  such  an  unlawful  suspension  of  the 
power  of  alienation  as  to  make  such  disposition  void.  Such  land,  there- 
fore, descends  to  the  heirs,  subject  to  the  widow's  rights  therein.     Id. 

n.  Id.  — The  Rule  is  Universal,  that  a  Suspension  of  the  Power  of 
Alienation  must  necessarily  terminate,  under  any  and  all  circumstances, 
within  the  period  prescribed  by  the  statute,  or  the  disposition  will  be 
▼did.     Id. 
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22.  PkoraBTT  nr  Othbb  States.  —  As  to  the  application  of  the  doctrine  ot 
equitable  canversion  to  lands  and  property  situate  in  other  states,  the' 
courts  of  Wisconsin  have  no  jurisdiction  to  determine  the  title  to  such 
lands,  nor  the  legality  of  accumulations  of  rents  and  profits  therefrom. 
It  would  seom  that  the  validity  of  such  conversion,  or  of  the  suspension 
of  the  power  of  alienation,  would  be  determinable  by  the  law  of  the  state? 
where  the  property  converted  is  situate.     Id. 

WITNESSES. 
1.  Ck)NCLDSiON  OF  WmTESS.  —  The  testimony  of  a  witnem  that  be  knew^ 
the  meaning  of  an  order  to  "work  "  a  train  between  two  stations  named, 
but  not  stating  what  that  meaning  was,  is  not  open  to  the  objection  that 
it  states  the  conclusion  of  the  witness.  TrUemational  etc  Jt.  R.  Co.  v» 
Tdephont.  Co.,  45. 

S.  WlTNBSS  OANNOT  BK  COMPELLED  TO  ANSWER  AnY  QUESTION  the  answer 
to  which  would  tend  to  criminate  him;  but  this  privilege  does  not  extend 
to  an  answer  the  tendency  of  which  is  merely  to  humiliate  and  degrade 
the  witness.  And  if  the  prosecution  for  the  ofiFense  is  barred  by  the 
statute  of  limitations,  the  reason  of  the  privilege  ceases,  and  the  witnes8> 
should  be  compelled  to  answer.    Ex  parte  Boscotoitz,  384. 

I.  On  Tblal  of  Female  Charged  with  being  Common  Prostitute,  wit- 
ness has  privilege  of  refusing  to  answer  whether  he  has  had  sexual 
intercourse  with  the  accused,  on  the  ground  that  his  answer  would 
constitute  an  essential  link  in  the  chain  of  testimony  sufficient  to  convict 
him  of  a  criminal  oflFense.    Id. 

t.  Witness  may  not  be  Asked  on  Cross-examination  a  question  which^ 
does  not  tend  to  rebut,  impeach,  modify,  or  explain  any  of  his  testi- 
mony.    Atchison  etc.  R'y  Co.  v.  Ganls,  780. 

5.  Practice  —  Motion  to  Strike  out  Answer  op  Witness.  — When  an  im- 

proper answer  is  given  to  a  legitimate  question,  or  where  a  part  of  the 
answer  is  improper,  the  party  complaining  must  move  to  strike  out  the 
answer,  or  the  improper  part,  or  it  will  not  be  reviewed.  Reileyx- 
Hayes,  737. 

6.  Witness,  Impeachment  of.  —  Before  a  party  can  impeach  his  own  witi- 

ness,  under  the  Texas  statute,  some  statement  must  have  been  made  by 
such  witness  injurious  to  the  cause  he  was  called  to  testify  in  behalf  of. 
It  is  not  sufficient  that  the  witness  makes  a  statement  different  from  what 
the  party  calling  him  had  reason  to  believe,  and  did  believe,  he  would, 
make,  if  the  statement  made  is  not  injurious.     Bennett  v.  State,  875. 

7.  Witness,  Impeachment  of —  Surprise.  —  A  party  bona  fide  surprised  at: 

unexpected  testimony  of  his  witness  may  ask  the  witness  as  to  his  previ- 
ous declarations  alleged  to  have  been  made  by  him  inconsistent  with  his 
testimony,  with  an  object  to  probe  his  recollection,  and  lead  him,  if  mis- 
taken, to  review  what  he  has  said,  or  to  explain  the  attitude  of  the- 
party  calling  the  witness.  But  when  the  sole  object  is  to  discredit  the- 
witness,  such  testimony  will  not  be  received.     Id. 

8.  Pardoned  Witness  — Competency  —  Credibility. —  Party  who  has  beea> 

convicted  of  a  felony,  and  afterwards  fully  and  legally  pardoned,  is  a. 
competent  witness,  but  the  record  of  his  conviction  may  be  put  in  evi- 
dence against  him  as  affecting  his  credibility,  and  counsel  has  the  right 
to  comment  upon  his  credibility  when  addressing  the  jury.  Id. 
i.  Evidence.  —  Prior  Statements  Made  by  a  Witness  may  be  Receivbi> 
in  Evidence  when  the  adverse  party  has  sought  to  impeach  him  by 
Am.  St.  Rep.,  Vol.  V.— 63 
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■howlng  that  he  was  testifying  nnder  some  motive,  and  that  his  acooont 
la  a  fabrication  of  a  late  date,  if  ench  prior  statements  were  made  before 
the  motive  imputed  to  him  conld  have  existed.    Barhly  v.  Copeland,  413. 

10.   RxOEITIKa  EVIDBNCB  IN  SlTPPOKT  OF  WiTNESa  BEFOBK  Ant  IS  OfBXBED 

TO  Impeach  Him  will  not  justify  the  granting  of  a  new  trial,  if  evidence 
is  sabsequently  offered  and  received  for  the  poipose  of  snch  impeach- 
ment.   Id, 

See  Eminent  Domain. 

WRIT  OF  ASSISTANCR 

\.  Wbit  ov  Assistance  to  Put  Execution  Pubchaseb  in  possession  will 
only  issue  when  the  rights  of  the  parties  affected  have  been  fully  deter- 
mined by  judgment.  The  exercise  of  the  power  rests  in  the  sound  diji* 
cretion  of  the  court,  and  it  will  not  be  exercised  in  cases  of  doubt,  nor 
under  color  of  its  exercise  will  title  be  tried  or  decided.  Stanley  v.  8ul- 
Uvan,  245. 

rj.  Wkit  ov  Assistance  to  Put  EzECtmoN  Pubchaseb  in  possession  pro- 
vided by  the  Wisconsin  Revised  Statutes,  section  3025,  will  not  issue 
when  there  is  a  contest  as  to  the  right  of  the  execution  purchaser  to  the 
possession  of  the  laud  sold,  aa  where  the  defendant  sets  up  a  boiM  Jide 
daim  of  a  homestead  exemption  in  the  land  sold.     Id. 

H  WfiiTOF  Assistance,  Pbovided  by  section  3025  of  the  Revised  Statutes  of 
Wisconsin,  will  not  issue  to  aid  an  execution  purchaser  of  an  exempted 
homestead  as  against  the  owner  thereof  in  possession  at  the  time  of  the 
nlo  and  application  for  the  writ.    Id. 

4.  Wbit  of  Assistance,  Pbovided  by  section  3025  of  the  Revised  Statutes  of 
Wisconsin,  will  only  be  issued  when  the  applicant  shows  that  at  the  time 
judgment  was  docketed  the  execution  defendant  had  an  interest  in  the 
land  upon  which  the  judgment  became  a  lien,  and  that  he  or  some  one 
daimrug  under  him  by  title  subsequently  acquired  is  in  possession,  and 
refuses  to  surrender  to  the  purchaser.     Id. 

'$,  Wbit  of  Assistance.  — Judgment  in  Action  fob  Divoboe,  that  plaintiff 
recover  a  certain  sum  of  money,  but  not  specifying  that  it  is  for  ali- 
mony or  in  lieu  of  alimony,  or  that  it  shall  be  a  lien  upon  defendant's 
imI  or  personal  property,  is  a  mere  money  judgment,  under  which  exe- 
<mti(m  cannot  be  levied  upon  defendant's  homestead,  nor,  in  such  case, 
will  the  writ  of  assistance,  provided  by  section  3025  of  the  Revioed 
Statutes  of  Wiscansin,  issue  to  put  the  purchaser  in  possession.    Id. 
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